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Subpart A—Definitions

§436.1 Definitions.

Unless stated otherwise, the fol-
lowing definitions apply throughout
part 436:

(a) Action includes complaints, cross
claims, counterclaims, and third-party
complaints in a judicial action or pro-
ceeding, and their equivalents in an ad-
ministrative action or arbitration.

(b) Affiliate means an entity con-
trolled by, controlling, or under com-
mon control with, another entity.

(c) Confidentiality clause means any
contract, order, or settlement provi-
sion that directly or indirectly re-
stricts a current or former franchisee
from discussing his or her personal ex-
perience as a franchisee in the
franchisor’s system with any prospec-
tive franchisee. It does not include
clauses that protect franchisor’s trade-
marks or other proprietary informa-
tion.

(d) Disclose, state, describe, and list
each mean to present all material facts
accurately, clearly, concisely, and leg-
ibly in plain English.

(e) Financial performance representa-
tion means any representation, includ-
ing any oral, written, or visual rep-
resentation, to a prospective
franchisee, including a representation
in the general media, that states, ex-
pressly or by implication, a specific
level or range of actual or potential
sales, income, gross profits, or net prof-
its. The term includes a chart, table, or
mathematical calculation that shows
possible results based on a combination
of variables.

(f) Fiscal year refers to the
franchisor’s fiscal year.

(g) Fractional franchise means a fran-
chise relationship that satisfies the fol-
lowing criteria when the relationship is
created:

(1) The franchisee, any of the
franchisee’s current directors or offi-
cers, or any current directors or offi-
cers of a parent or affiliate, has more
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than two years of experience in the
same type of business; and

(2) The parties have a reasonable
basis to anticipate that the sales aris-
ing from the relationship will not ex-
ceed 20% of the franchisee’s total dol-
lar volume in sales during the first
year of operation.

(h) Franchise means any continuing
commercial relationship or arrange-
ment, whatever it may be called, in
which the terms of the offer or con-
tract specify, or the franchise seller
promises or represents, orally or in
writing, that:

(1) The franchisee will obtain the
right to operate a business that is iden-
tified or associated with the
franchisor’s trademark, or to offer,
sell, or distribute goods, services, or
commodities that are identified or as-
sociated with the franchisor’s trade-
mark;

(2) The franchisor will exert or has
authority to exert a significant degree
of control over the franchisee’s method
of operation, or provide significant as-
sistance in the franchisee’s method of
operation; and

(3) As a condition of obtaining or
commencing operation of the fran-
chise, the franchisee makes a required
payment or commits to make a re-
quired payment to the franchisor or its
affiliate.

(i) Franchisee means any person who
is granted a franchise.

(j) Franchise seller means a person
that offers for sale, sells, or arranges
for the sale of a franchise. It includes
the franchisor and the franchisor’s em-
ployees, representatives, agents,
subfranchisors, and third-party brokers
who are involved in franchise sales ac-
tivities. It does not include existing
franchisees who sell only their own
outlet and who are otherwise not en-
gaged in franchise sales on behalf of
the franchisor.

(k) Franchisor means any person who
grants a franchise and participates in
the franchise relationship. Unless oth-
erwise stated, it includes
subfranchisors. For purposes of this
definition, a ‘‘subfranchisor’’ means a
person who functions as a franchisor by
engaging in both pre-sale activities and
post-sale performance.
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(1) Leased department means an ar-
rangement whereby a retailer licenses
or otherwise permits a seller to con-
duct <business from the retailer’s loca-
tion where the seller purchases no
goods, services, or commodities di-
rectly or indirectly from the retailer, a
person the retailer requires the seller
to do business with, or a retailer-affil-
iate if the retailer advises the seller to
do business with the affiliate.

(m) Parent means an entity that con-
trols another entity directly, or indi-
rectly through one or more subsidi-
aries.

(n) Person means any individual,
group, association, limited or general
partnership, corporation, or any other
entity.

(0) Plain English means the organiza-
tion of information and language usage
understandable by a person unfamiliar
with the franchise business. It incor-
porates short sentences; definite, con-
crete, everyday language; active voice;
and tabular presentation of informa-
tion, where possible. It avoids legal jar-
gon, highly technical business terms,
and multiple negatives.

(p) Predecessor means a person from
whom the franchisor acquired, directly
or indirectly, the major portion of the
franchisor’s assets.

(q) Principal business address means
the street address of a person’s home
office in the United States. A principal
business address cannot be a post office
box or private mail drop.

(r) Prospective franchisee means any
person (including any agent, represent-
ative, or employee) who approaches or
is approached by a franchise seller to
discuss the possible establishment of a
franchise relationship.

(s) Required payment means all con-
sideration that the franchisee must
pay to the franchisor or an affiliate, ei-
ther by contract or by practical neces-
sity, as a condition of obtaining or
commencing operation of the fran-
chise. A required payment does not in-
clude payments for the purchase of rea-
sonable amounts of inventory at bona
fide wholesale prices for resale or lease.

(t) Sale of a franchise includes an
agreement whereby a person obtains a
franchise from a franchise seller for
value by purchase, license, or other-
wise. It does not include extending or
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renewing an existing franchise agree-
ment where there has been no interrup-
tion in the franchisee’s operation of
the business, unless the new agreement
contains terms and conditions that dif-
fer materially from the original agree-
ment. It also does not include the
transfer of a franchise by an existing
franchisee where the franchisor has
had no significant involvement with
the prospective transferee. A
franchisor’s approval or disapproval of
a transfer alone is not deemed to be
significant involvement.

(u) Signature means a person’s affirm-
ative step to authenticate his or her
identity. It includes a person’s hand-
written signature, as well as a person’s
use of security codes, passwords, elec-
tronic signatures, and similar devices
to authenticate his or her identity.

(v) Trademark includes trademarks,
service marks, names, logos, and other
commercial symbols.

(w) Written or in writing means any
document or information in printed
form or in any form capable of being
preserved in tangible form and read. It
includes: type-set, word processed, or
handwritten document; information on
computer disk or CD-ROM; information
sent via email; or information posted
on the Internet. It does not include
mere oral statements.

Subpart B—Franchisors’
Obligations

§436.2 Obligation to furnish docu-
ments.

In connection with the offer or sale
of a franchise to be located in the
United States of America or its terri-
tories, unless the transaction is ex-
empted under subpart E of this part, it
is an unfair or deceptive act or practice
in violation of Section 5 of the Federal
Trade Commission Act:

(a) For any franchisor to fail to fur-
nish a prospective franchisee with a
copy of the franchisor’s current disclo-
sure document, as described in sub-
parts C and D of this part, at least 14
calendar-days before the prospective
franchisee signs a binding agreement
with, or makes any payment to, the
franchisor or an affiliate in connection
with the proposed franchise sale.
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