AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§303.65

§303.65 Public notice requirements.

(a) General. Except as provided in
paragraph (b) of this section, an appli-
cant for approval of a merger trans-
action must publish notice of the pro-
posed transaction on at least three oc-
casions at approximately equal inter-
vals in a newspaper of general circula-
tion in the community or communities
where the main offices of the merging
institutions are located or, if there is
no such newspaper in the community,
then in the newspaper of general cir-
culation published nearest thereto.

(1) First publication. The first publica-
tion of the notice should be as close as
practicable to the date on which the
application is filed with the FDIC, but
no more than 5 days prior to the filing
date.

(2) Last publication. The last publica-
tion of the notice shall be on the 25th
day after the first publication or, if the
newspaper does not publish on the 25th
day, on the newspaper’s publication
date that is closest to the 256th day.

(b) Exceptions—(1) Emergency requiring
expeditious action. If the FDIC deter-
mines that an emergency exists requir-
ing expeditious action, notice shall be
published twice. The first notice shall
be published as soon as possible after
the FDIC notifies the applicant of such
determination. The second notice shall
be published on the 7th day after the
first publication or, if the newspaper
does not publish on the 7th day, on the
newspaper’s publication date that is
closest to the 7th day.

(2) Probable failure. If the FDIC deter-
mines that it must act immediately to
prevent the probable failure of one of
the institutions involved in a proposed
merger transaction, publication is not
required.

(c) Content of notice—(1) General. The
notice shall conform to the public no-
tice requirements set forth in §303.7.

(2) Branches. If it is contemplated
that the resulting institution will oper-
ate offices of the other institution(s) as
branches, the following statement shall
be included in the notice required in
§303.7(b):

It is contemplated that all offices of the
above-named institutions will continue to be
operated (with the exception of [insert iden-
tity and location of each office that will not
be operated]).
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(3) Emergency requiring expeditious ac-
tion. If the FDIC determines that an
emergency exists requiring expeditious
action, the notice shall specify as the
closing date of the public comment pe-
riod the date that is the 10th day after
the date of the first publication.

(d) Public comments. Comments must
be received by the appropriate FDIC of-
fice within 30 days after the first publi-
cation of the notice, unless the com-
ment period has been extended or re-
opened in accordance with §303.9(b)(2).
If the FDIC has determined that an
emergency exists requiring expeditious
action, comments must be received by
the appropriate FDIC office within 10
days after the first publication.

§§303.66-303.79 [Reserved]

Subpart E—Change in Bank
Control

SOURCE: 80 FR 65899, Oct. 28, 2015, unless
otherwise noted.

§303.80 Scope.

This subpart implements the provi-
sions of the Change in Bank Control
Act of 1978, section 7(j) of the FDI Act
(12 U.S.C. 1817(j)) (CBCA), and sets
forth the filing requirements and proc-
essing procedures for a notice of
change in control with respect to the
acquisition of control of a State non-
member bank, a State savings associa-
tion, or certain parent companies of ei-
ther a State nonmember bank or a
State savings association.

§303.81 Definitions.

For purposes of this subpart:

(a) Acting in concert means knowing
participation in a joint activity or par-
allel action towards a common goal of
acquiring control of a covered institu-
tion whether or not pursuant to an ex-
press agreement.

(b) Company means a company as de-
fined in section 2 of the Bank Holding
Company Act of 1956, as amended (12
U.S.C. 1841 et seq.) and any person that
is not an individual including for ex-
ample, a limited liability company.

(c) Control means the power, directly
or indirectly, to direct the manage-
ment or policies of a covered institu-
tion or to vote 25 percent or more of
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any class of voting securities of a cov-
ered institution.

(d) Convertible securities mean debt or
equity interests that may be converted
into voting securities.

(e) Covered institution means an in-
sured State nonmember bank, an in-
sured State savings association, and
any company that controls, directly or
indirectly, an insured State non-
member bank or an insured State sav-
ings association other than a holding
company that is the subject of an ex-
emption described in either section
303.84(a)(3) or (a)(8).

(f) Immediate family means a person’s
parents, mother-in-law, father-in-law,
children, step-children, siblings, step-
siblings, brothers-in-law, sisters-in-
law, grandparents, and grandchildren,
whether biological, adoptive, adju-
dicated, contractual, or de facto; the
spouse of any of the foregoing; and the
person’s spouse.

(g) Person means an individual, cor-
poration, limited liability company
(LLC), partnership, trust, association,
joint venture, pool, syndicate, sole pro-
prietorship, unincorporated organiza-
tion, voting trust, or any other form of
entity; and includes each party to a
voting agreement and any group of per-
sons acting in concert.

(h) Management official means any of-
ficer, LLLC manager, director, partner,
or trustee of an entity, or other person
with similar functions and powers with
respect to a company.

(i)(1) Voting securities means shares of
common or preferred stock, general or
limited partnership shares or interests,
membership interests, or similar inter-
ests if the shares or interests, by stat-
ute, charter, or in any manner, entitle
the holder:

(i) To vote for, or to select, directors,
trustees, managers of an LLC, part-
ners, or other persons exercising simi-
lar functions of the issuing entity; or

(i1) To vote on, or to direct, the con-
duct of the operations or significant
policies of the issuing entity.

(2) Nonvoting shares: Shares of com-
mon or preferred stock, limited part-
nership shares or interests, member-
ship interests, or similar interests are
not ‘‘voting securities” if:

(i) Any voting rights associated with
the shares or interests are limited sole-

25

§303.82

ly to the type customarily provided by
State statute with regard to matters
that would significantly and adversely
affect the rights or preference of the
security or other interest, such as the
issuance of additional amounts or
classes of senior securities, the modi-
fication of the terms of the security or
interest, the dissolution of the issuing
entity, or the payment of dividends by
the issuing entity when preferred divi-
dends are in arrears;

(ii) The shares or interests represent
an essentially passive investment or fi-
nancing device and do not otherwise
provide the holder with control over
the issuing entity; and

(iii) The shares or interests do not
entitle the holder, by statute, charter,
or in any manner, to select, or to vote
for the selection of, directors, trustees,
managers of an LLC, partners, or per-
sons exercising similar functions of the
issuing entity.

(3) Class of voting securities: Voting
securities issued by a single issuer are
deemed to be the same class of voting
securities, regardless of differences in
dividend rights or liquidation pref-
erence, if the securities are voted to-
gether as a single class on all matters
for which the securities have voting
rights other than matters described in
paragraph (i)(2)(i) of this section that
affect solely the rights or preferences
of the securities.

§303.82 Transactions that

prior notice.

require

(a) Prior notice requirement. (1) Except
as provided in §§303.83 and 303.84, no
person, acting directly or indirectly, or
through or in concert with one or more
persons, shall acquire control of a cov-
ered institution unless the person shall
have given the FDIC prior notice of the
proposed acquisition as provided in the
CBCA and this subpart, and the FDIC
has not disapproved the acquisition
within 60 days or such longer period as
may be permitted under the CBCA; and

(2) Except as provided in §§303.83 and
303.84, and unless waived by the FDIC,
no person who has been approved to ac-
quire control of a covered institution
and who has maintained that control
shall acquire, directly or indirectly, or
through or in concert with one or more
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persons, voting securities of such cov-
ered institution if that person’s owner-
ship, control, or power to vote will in-
crease from less than 25 percent to 25
percent or more of any class of voting
securities of the covered institution,
unless the person shall have given the
FDIC prior notice of the proposed ac-
quisition as provided in the CBCA and
this subpart, and the FDIC has not dis-
approved the acquisition within 60 days
or such longer period as may be per-
mitted under the CBCA.

(b) Rebuttable presumptions—(1) Rebut-
table presumptions of control. The FDIC
presumes that an acquisition of voting
securities of a covered institution con-
stitutes the acquisition of the power to
direct the management or policies of
that institution requiring prior notice
to the FDIC, if, immediately after the
transaction, the acquiring person will
own, control, or hold with power to
vote 10 percent or more of any class of
voting securities of the institution, and
if:

(i) The institution has registered se-
curities under section 12 of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
781); or

(ii) No other person will own, control
or hold the power to vote a greater per-
centage of that class of voting securi-
ties immediately after the transaction.

(2) Rebuttable presumptions of acting in
concert. The following persons who own
or control, or propose to own or control
voting securities in a covered institu-
tion, shall be presumed to be acting in
concert for purposes of this subpart:

(i) A company and any controlling
shareholder or management official of
the company;

(ii) An individual and one or more
members of the individual’s immediate
family;

(iii) Companies under common con-
trol or a company and each company it
controls;

(iv) Two or more persons that have
made, or propose to make, a joint filing
related to the proposed acquisition
under sections 13 or 14 of the Securities
Exchange Act of 1934 (15 U.S.C. 78m or
78n), and the rules promulgated there-
under by the Securities and Exchange
Commission;

(v) A person and any trust for which
the person serves as trustee or any
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trust for which the person is a bene-
ficiary; and

(vi) Persons that are parties to any
agreement, contract, understanding,
relationship, or other arrangement,
whether written or otherwise, regard-
ing the acquisition, voting, or transfer
of control of voting securities of a cov-
ered institution, other than through
revocable proxies as described in
§303.84(a)(b).

(3) Convertible securities, options, and
warrants. The acquisition of convert-
ible securities, or options or warrants
to acquire voting securities is pre-
sumed to constitute the acquisition of
voting securities.

(4) Rebuttal of presumptions. The FDIC
will afford any person seeking to rebut
a presumption in this paragraph (b) an
opportunity to present its views in
writing.

(c) Acquisition of loans in default. An
acquisition of a loan in default that is
secured by voting securities of a cov-
ered institution is deemed to be an ac-
quisition of the underlying securities
for purposes of this subpart. Before ac-
quiring a loan in default that upon
foreclosure would result in the acquir-
ing person owning, controlling, or hold-
ing with the power to vote a control-
ling amount of a covered institution’s
voting securities, the potential
acquirer must give the FDIC prior
written notice as specified in this sub-
part.

§303.83 Transactions that require no-
tice, but not prior notice.

(a) Notice within 90 days after the ac-
quisition. The following acquisitions of
voting securities of a covered institu-
tion, which otherwise would require
prior notice under this subpart, instead
require the acquirer to provide to the
appropriate FDIC office within 90 cal-
endar days after the acquisition all rel-
evant information requested by the
FDIC:

(1) The acquisition of voting securi-
ties as a bona fide gift;

(2) The acquisition of voting securi-
ties in satisfaction of a debt previously
contracted in good faith, except as pro-
vided in §303.82(c); and

(3) The acquisition of voting securi-
ties through inheritance.
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(b) Notice within 90 days after receiving
notice of the event giving rise to the ac-
quisition of control. The following acqui-
sitions of control of a covered institu-
tion, which otherwise would require
prior notice under this subpart, instead
require the person acquiring control to
provide to the appropriate FDIC office,
within 90 calendar days after receiving
notice of the event giving rise to the
acquisition of control, all relevant in-
formation requested by the FDIC:

(1) The acquisition of control result-
ing from a redemption of voting securi-
ties by the issuing covered institution;
and

(2) The acquisition of control as a re-
sult of any event or action (including
without limitation the sale of securi-
ties) by any third party that is not
within the control of the person acquir-
ing control.

(c) The FDIC may disapprove a notice
filed after an acquisition of control,
and nothing in this section limits the
authority of the FDIC to disapprove a
notice pursuant to §303.86(c).

(d) The relevant information that the
FDIC may require under this section
may include all information and docu-
ments routinely required for a prior
notice as provided in §303.85.

(e) If the FDIC disapproves a Notice
filed under this §303.83, the
notificant(s) must divest control of the
covered institution which may include,
without limitation, disposing of some
or all of the voting securities so that
the notificant(s) is no longer in control
of the covered institution, within such
period of time and in the manner that
the FDIC may determine.

§303.84 Transactions that do not re-
quire notice.

(a) Exempt transactions. The following
transactions do not require notice to
the FDIC under this subpart:

(1) The acquisition of additional vot-
ing securities of a covered institution
by a person who:

(i) Held the power to vote 25 percent
or more of any class of voting securi-
ties of the institution continuously
since the later of March 9, 1979, or the
date that the institution commenced
business; or

(i1) Is presumed, under §303.82(b) to
have controlled the institution con-
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tinuously since March 9, 1979, if the ag-
gregate amount of voting securities
held does not exceed 25 percent or more
of any class of voting securities of the
institution or, in other cases, where
the FDIC determines that the person
has controlled the institution continu-
ously since March 9, 1979;

(2) The acquisition of additional vot-
ing securities of a covered institution
by a person who has lawfully acquired
and maintained control of the institu-
tion (for purposes of §303.82) after ob-
taining the FDIC’s non-objection under
the CBCA and the FDIC’s regulations
or the OTS’s non-objection under the
repealed Change in Savings and Loan
Control Act, 12 U.S.C. 1730(q), and the
regulations thereunder then in effect,
to acquire control of the institution,
unless a notice is required for an in-
crease in ownership described in 12
CFR 303.82(a)(2);

(3) Acquisitions of voting securities
subject to approval under section 3 of
the Bank Holding Company Act (12
U.S.C. 1842(a)), section 18(c) of the FDI
Act (12 U.S.C. 1828(c)), or section 10 of
the Home Owners’ Loan Act (12 U.S.C.
1467a);

(4) Any transaction described in sec-
tions 2(a)(5), 3(a)(A), or 3(a)(B) of the
Bank Holding Company Act (12 U.S.C.
1841(a)(b), 1842(a)(A), or 1842(a)(B)) by a
person described in those provisions;

(5) A customary one-time solicitation
of a revocable proxy;

(6) The receipt of voting securities of
a covered institution through a pro
rata stock dividend or stock split if the
proportional interests of the recipients
remain substantially the same;

(7) The acquisition of voting securi-
ties in a foreign bank that has an in-
sured branch in the TUnited States.
(This exemption does not extend to the
reports and information required under
paragraphs 9, 10, and 12 of the CBCA (12
U.S.C. 1817(j)(9), (10), and (12)); and

(8) The acquisition of voting securi-
ties of a depository institution holding
company for which the Board of Gov-
ernors of the Federal Reserve System
reviews a notice pursuant to the CBCA
(12 U.S.C. 1817(j)).

§303.85 Filing procedures.

(a) Filing notice. (1) A notice required
under this subpart shall be filed with
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the appropriate FDIC office and shall
contain all the information required by
paragraph 6 of the CBCA, section 7(j) of
the FDI Act, (12 U.S.C. 1817(j)(6)), or
prescribed in the designated inter-
agency forms which may be obtained
from any FDIC regional director.

(2) The FDIC may waive any of the
informational requirements of the no-
tice if the FDIC determines that it is in
the public interest.

(3) A notificant shall notify the ap-
propriate FDIC office immediately of
any material changes in the informa-
tion contained in a notice submitted to
the FDIC, including changes in finan-
cial or other conditions.

(4) When the acquiring person is an
individual, or group of individuals act-
ing in concert, the requirement to pro-
vide personal financial data may be
satisfied by a current statement of as-
sets and liabilities and an income sum-
mary, as required in the designated
interagency form, together with a
statement of any material changes
since the date of the statement or sum-
mary. The FDIC may require addi-
tional information if appropriate.

(b) Other laws. Nothing in this sub-
part shall affect any obligation which
the acquiring person(s) may have to
comply with the federal securities laws
or other laws.

§303.86 Processing.

(a) Acceptance of notice, additional in-
formation. The FDIC shall notify the
person or persons submitting a notice
under this subpart in writing of the
date the notice is accepted as substan-
tially complete. The FDIC may request
additional information at any time.

(b) Commencement of the 60-day notice
period: consummation of acquisition. (1)
The 60-day notice period specified in
§303.82 shall commence on the day
after the date of acceptance of a sub-
stantially complete notice by the ap-
propriate regional director. The
notificant(s) may consummate the pro-
posed acquisition after the expiration
of the 60-day notice period, unless the
FDIC disapproves the proposed acquisi-
tion or extends the notice period as
provided in the CBCA.

(2) The notificant(s) may consum-
mate the proposed transaction before
the expiration of the 60-day period, in-
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cluding any extensions, if the FDIC no-
tifies the notificant(s) in writing of its
intention not to disapprove the acqui-
sition.

(c) Disapproval of acquisition of con-
trol. Subpart D of 12 CFR part 308 sets
forth the rules of practice and proce-
dure for a notice of disapproval.

§303.87 Public notice requirements.

(a) Publication—(1) Newspaper an-
nouncement. Any person(s) filing a no-
tice under this subpart shall publish an
announcement soliciting public com-
ment on the proposed acquisition. The
announcement shall be published in a
newspaper of general circulation in the
community in which the home office of
the covered institution to be acquired
is located.

(2) Timing of publication. The an-
nouncement shall be published as close
as is practicable to the date the notice
is filed with the appropriate FDIC of-
fice, but in no event more than 10 cal-
endar days before or after the filing
date. If the filing is not filed in accord-
ance with the CBCA and this subpart
within the time periods specified here-
in, the acquiring person(s) shall, within
10 days of being directed by the FDIC
to file a Notice, publish an announce-
ment of the acquisition of control.

(3) Contents of mewspaper announce-
ment. The newspaper announcement
shall conform to the public notice re-
quirements set forth in §303.7. If the
filing is not filed in accordance with
the CBCA and this subpart within the
time periods specified herein, the an-
nouncement shall also include the date
of the acquisition and contain a state-
ment indicating that the FDIC is cur-
rently reviewing the acquisition of con-
trol.

(b) Delay of publication. The FDIC
may permit delay in the publication
required by this section if the FDIC de-
termines, for good cause, that it is in
the public interest to grant such a
delay. Requests for delay of publication
may be submitted to the appropriate
FDIC office.

(c) Shortening or waiving public com-
ment period, waiving publications; acting
before close of public comment period. The
FDIC may shorten the public comment
period to a period of not less than 10
days, or waive the public comment or
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newspaper publication requirements of
paragraph (a) of this section, or act on
a notice before the expiration of a pub-
lic comment period, if it determines in
writing either that an emergency ex-
ists or that disclosure of the notice, so-
licitation of public comment, or delay
until expiration of the public comment
period would seriously threaten the
safety and soundness of the State non-
member bank or State savings associa-
tion to be acquired.

(d) Consideration of public comments.
In acting upon a notice filed under this
subpart, the FDIC shall consider all
public comments received in writing
within 20 days following the required
newspaper publication or, if the FDIC
has shortened the public comment pe-
riod pursuant to paragraph (c) of this
section, within such shorter period.

§303.88 Reporting of stock loans and
changes in chief executive officers
and directors.

(a) Requirements of reporting stock
loans. (1) Any foreign bank or affiliate
of a foreign bank that has credit out-
standing to any person or group of per-
sons, in the aggregate, which is se-
cured, directly or indirectly, by 25 per-
cent or more of any class of voting se-
curities of a covered institution, shall
file a consolidated report with the ap-
propriate FDIC office.

(2) Any voting securities of the cov-
ered institution held by the foreign
bank or any affiliate of the foreign
bank as principal must be included in
the calculation of the number of voting
securities in which the foreign bank or
its affiliate has a security interest for
purposes of this paragraph (a).

(b) Definitions. For purposes of para-
graph (a) of this section:

(1) Foreign bank shall have the same
meaning as in section 1(b) of the Inter-
national Banking Act of 1978 (12 U.S.C.
3101).

(2) Affiliate shall have the same
meaning as in section 1(b) of the Inter-
national Banking Act of 1978 (12 U.S.C.
3101).

(3) Credit outstanding includes any
loan or extension of credit; the
issuance of a guarantee, acceptance, or
letter of credit, including an endorse-
ment or standby letter of credit; and
any other type of transaction that ex-

29

§303.88

tends credit or financing to the person
or group of persons.

(4) Group of persons includes any
number of persons that the foreign
bank or any affiliate of a foreign bank
has reason to believe:

(i) Are acting together, in concert, or
with one another to acquire or control
voting securities of the same covered
institution, including an acquisition of
voting securities of the same covered
institution at approximately the same
time under substantially the same
terms; or

(ii) Have made, or propose to make, a
joint filing under section 13 or 14 of the
Securities Exchange Act of 1934 (15
U.S.C. 78m or 78n), and the rules pro-
mulgated thereunder by the Securities
and Exchange Commission regarding
ownership of the voting securities of
the same covered institution.

(c) Exceptions. Compliance with para-
graph (a) of this section is not required
if:

(1) The person or group of persons re-
ferred to in paragraph (a) has disclosed
the amount borrowed and the security
interest therein to the appropriate
FDIC office in connection with a notice
filed under the CBCA, an application
filed under either 12 U.S.C. 1841, et seq.
or 12 U.S.C. 1467a, or any other applica-
tion filed with the FDIC as a substitute
for a notice under §303.82 of this sub-
part, including an application filed
under section 18(c) of the FDI Act
(Bank Merger Act, 12 U.S.C. 1828(c)) or
section 5 of the FDI Act (12 U.S.C.
1815); or

(2) The transaction involves a person
or group of persons that has been the
owner or owners of record of the stock
for a period of one year or more; or, if
the transaction involves stock issued
by a newly chartered bank, before the
bank is opened for business.

(d) Report requirements for purposes of
paragraph (a) of this section. (1) The con-
solidated report must indicate the
number and percentage of voting secu-
rities securing each applicable exten-
sion of credit, the identity of the bor-
rower, the number of voting securities
held as principal by the foreign bank
and any affiliate thereof, and any addi-
tional information that the FDIC may
require in connection with a particular
report.
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(2) A foreign bank, or any affiliate of
a foreign bank, shall file the consoli-
dated report in writing within 30 days
of the date on which the foreign bank
or affiliate first believes that the secu-
rity for any outstanding credit consists
of 25 percent or more of any class of
voting securities of a covered institu-
tion.

(e) Foreign bank or affiliate not super-
vised by FDIC. If the foreign bank, or
any affiliate thereof, is not supervised
by the FDIC, it shall file a copy of the
report filed under paragraph (a) of this
section with its appropriate Federal
banking agency.

(f) Reporting requirement. After the
consummation of a change in control, a
covered institution must notify the
FDIC in writing of any changes or re-
placements of its chief executive offi-
cer or of any director occurring during
the 12-month period beginning on the
date of consummation. This notice
must be filed within 10 days of such
change or replacement and must in-
clude a statement of the past and cur-
rent business and professional affili-
ations of the new chief executive offi-
cers or directors.

§§303.89-303.99 [Reserved]

Subpart F—Change of Director or
Senior Executive Officer

§303.100 Scope.

This subpart sets forth the cir-
cumstances under which an insured
state nonmember bank must notify the
FDIC of a change in any member of its
board of directors or any senior execu-
tive officer and the procedures for fil-
ing such notice. This subpart imple-
ments section 32 of the FDI Act (12
U.S.C. 1831i).

§303.101 Definitions.

For purposes of this subpart:

(a) Director means a person Wwho
serves on the board of directors or
board of trustees of an insured state
nonmember bank, except that this
term does not include an advisory di-
rector who:

(1) Is not elected by the shareholders;

(2) Is not authorized to vote on any
matters before the board of directors or
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board of trustees or any committee
thereof;

(3) Solely provides general policy ad-
vice to the board of directors or board
of trustees and any committee thereof;
and

(4) Has not been identified by the
FDIC as a person who performs the
functions of a director for purposes of
this subpart.

(b) Senior executive officer means a
person who holds the title of president,
chief executive officer, chief operating
officer, chief managing official (in an
insured state branch of a foreign bank),
chief financial officer, chief lending of-
ficer, or chief investment officer, or,
without regard to title, salary, or com-
pensation, performs the function of one
or more of these positions. Senior execu-
tive officer also includes any other per-
son identified by the FDIC, whether or
not hired as an employee, with signifi-
cant influence over, or who partici-
pates in, major policymaking decisions
of the insured state nonmember bank.

(c) Troubled condition means any in-
sured state nonmember bank that:

(1) Has a composite rating, as deter-
mined in its most recent report of ex-
amination, of 4 or 5 under the Uniform
Financial Institutions Rating System
(UFIRS), or in the case of an insured
state branch of a foreign bank, an
equivalent rating; or

(2) Is subject to a proceeding initi-
ated by the FDIC for termination or
suspension of deposit insurance; or

(3) Is subject to a cease-and-desist
order or written agreement issued by
either the FDIC or the appropriate
state banking authority that requires
action to improve the financial condi-
tion of the bank or is subject to a pro-
ceeding initiated by the FDIC or state
authority which contemplates the
issuance of an order that requires ac-
tion to improve the financial condition
of the bank, unless otherwise informed
in writing by the FDIC; or

(4) Is informed in writing by the
FDIC that it is in troubled condition
for purposes of the requirements of this
subpart on the basis of the bank’s most
recent report of condition or report of
examination, or other information
available to the FDIC.
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