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§ 101.3

or visa, or for the purpose of using the
passport or visa of another person or
otherwise evading any provision of the
immigration laws, and that the name
used at the time of entry was one by
which he had been known for a sufficient length of time prior to making
application for a passport or visa to
have permitted the issuing authority
or authorities to have made any necessary investigation concerning him or
that his true identity was known to
such officials.

(1) Employees of foreign diplomatic
missions whose names appear in the
State Department list entitled ‘‘Employees of Diplomatic Missions Not
Printed in the Diplomatic List,’’ also
known as the White List; employees of
foreign diplomatic missions accredited
to the United Nations or the Organization of American States; or foreign diplomats accredited to other foreign
states. The majority of these individuals enjoy certain diplomatic immunities, but they are not ‘‘foreign diplomatic officers’’ as defined in paragraph
(a)(2) of this section. The immunities,
if any, of their family members are derived from the status of the employees
or diplomats.
(2) Foreign government employees
with limited or no diplomatic immunity such as consular officials named
on the State Department list entitled
‘‘Foreign Consular Officers in the
United States’’ and their staffs.
(c) Voluntary registration as lawful permanent resident of person born to foreign
diplomat. Since a person born in the
United States to a foreign diplomatic
officer is not subject to the jurisdiction
of the United States, his/her registration as a lawful permanent resident of
the United States is voluntary. The
provisions of section 262 of the Act do
not apply to such a person unless and
until that person ceases to have the
rights, privileges, exemptions, or immunities which may be claimed by a
foreign diplomatic officer.
(d) Retention of lawful permanent residence. To be eligible for lawful permanent resident status under paragraph
(a) of this section, an alien must establish that he/she has not abandoned his/
her residence in the United States. One
of the tests for retention of lawful permanent resident status is continuous
residence, not continuous physical
presence, in the United States. Such a
person will not be considered to have
abandoned his/her residence in the
United States solely by having been admitted to the United States in a nonimmigrant classification under paragraph (15)(A) or (15)(G) of section 101(a)
of the Act after a temporary stay in a

[32 FR 9622, July 4, 1967]

§ 101.3 Creation of record of lawful
permanent resident status for person born under diplomatic status in
the United States.
(a) Person born to foreign diplomat—(1)
Status of person. A person born in the
United States to a foreign diplomatic
officer accredited to the United States,
as a matter of international law, is not
subject to the jurisdiction of the
United States. That person is not a
United States citizen under the Fourteenth Amendment to the Constitution. Such a person may be considered
a lawful permanent resident at birth.
(2) Definition of foreign diplomatic officer. Foreign diplomatic officer means a
person listed in the State Department
Diplomatic List, also known as the
Blue List. It includes ambassadors,
ministers, chargés d’affaires, counselors, secretaries and attachés of embassies and legations as well as members of the Delegation of the Commission of the European Communities. The
term also includes individuals with
comparable diplomatic status and immunities who are accredited to the
United Nations or to the Organization
of American States, and other individuals who are also accorded comparable
diplomatic status.
(b) Child born subject to the jurisdiction
of the United States. A child born in the
United States is born subject to the jurisdiction of the United States and is a
United States citizen if the parent is
not a ‘‘foreign diplomatic officer’’ as
defined in paragraph (a)(2) of this section. This includes, for example, a
child born in the United States to one
of the following foreign government officials or employees:
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foreign country or countries on one or
several occasions.

parents or other persons with whom
they have been living, if affidavits of
the parents or other persons are submitted attesting to the claimed residence and physical presence. The
claimed family relationship to the
principle G–4 international organization officer or employee must be substantiated by the submission of
verifiable civil documents.
(c) Residence and physical presence requirements. All applicants applying
under sections 101(a)(27)(I) (i), (ii), and
(iii) of the INA must have resided and
been physically present in the United
States for a designated period of time.
For purposes of this section only, an
absence from the United States to conduct official business on behalf of the
employing organization, or approved
customary leave shall not be subtracted from the aggregated period of
required residence or physical presence
for the current or former G–4 officer or
employee or the accompanying spouse
and unmarried sons or daughters of
such officer or employee, provided residence in the United States is maintained during such absences, and the
duty station of the principle G–4 nonimmigrant continues to be in the
United States. Absence from the
United States by the G–4 spouse or unmarried son or daughter without the
principle G–4 shall not be subtracted
from the aggregate period of residence
and physical presence if on customary
leave as recognized by the international organization employer. Absence by the unmarried son or daughter while enrolled in a school outside
the United States will not be counted
toward the physical presence requirement.
(d) Maintenance of nonimmigrant status. Section 101(a)(27)(I) (i), and (ii) requires the applicant to accrue the required period of residence and physical
presence in the United States while
maintaining status as a G–4 or N nonimmigrant. Section 101(a)(27)(I)(iii) requires such time accrued only in G–4
nonimmigrant status.
Maintaining G–4 status for this purpose is defined as maintaining qualified
employment with a ‘‘G’’ international
organization or maintaining the qualifying family relationship with the G–4
international organization officer or

(Secs. 101(a)(20), 103, 262, 264 of the Immigration and Nationality Act, as amended; 8
U.S.C. 1101(a)(20), 1103, 1302, 1304)
[47 FR 940, Jan. 8, 1982]

§ 101.4 Registration procedure.
The procedure for an application for
creation of a record of lawful permanent residence and a Permanent Resident Card, Form I–551, for a person eligible for presumption of lawful admission for permanent residence under
§ 101.1 or § 101.2 or for lawful permanent
residence as a person born in the
United States to a foreign diplomatic
officer under § 101.3 is described in
§ 264.2 of this chapter.
(Secs. 101(a)(20), 103, 262, 264 of the Immigration and Nationality Act, as amended; 8
U.S.C. 1101(a)(20), 1103, 1302, 1304)
[47 FR 941, Jan. 8, 1982, as amended at 63 FR
70315, Dec. 21, 1998]

§ 101.5 Special immigrant status for
certain G–4 nonimmigrants.
(a) Application. An application for adjustment to special immigrant status
under section 101(a)(27)(I) of the INA
shall be made on Form I–485. The application date of the I–485 shall be the
date of acceptance by the Service as
properly filed. If the application date is
other than the fee receipt date it must
be noted and initialed by a Service officer. The date of application for adjustment of status is the closing date for
computing the residence and physical
presence requirement. The applicant
must have complied with all requirements as of the date of application.
(b) Documentation. All documents
must be submitted in accordance with
§ 103.2(b) of this chapter. The application shall be accompanied by documentary evidence establishing the aggregate residence and physical presence
required. Documentary evidence may
include
official
employment
verification, records of official or personnel transactions or recordings of
events occurring during the period of
claimed residence and physical presence. Affidavits of credible witnesses
may also be accepted. Persons unable
to furnish evidence in their own names
may furnish evidence in the names of
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