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§535.504

discuss or agree on capacity rational-
ization; and

(4) Section IV shall be completed by
parties to agreements identified in
§535.502 that contain any of the fol-
lowing authorities:

(i) The discussion of, or agreement
upon, whether on a binding basis under
a common tariff or a non-binding basis,
any kind of rate or charge;

(ii) The establishment of a joint serv-
ice;

(iii) The pooling or division of cargo
traffic, earnings, or revenues and/or
losses; or

(iv) The discussion of, or agreement
on, any service contract matter.

§535.504 Application for waiver.

(a) Upon a showing of good cause, the
Commission may waive any part of the
Information Form requirements in this
subpart.

(b) A request for such a waiver must
be submitted and approved by the Com-
mission in advance of the filing of the
Information Form to which the re-
quested waiver would apply. Requests
for a waiver shall be submitted in writ-
ing to the Director, Bureau of Trade
Analysis, Federal Maritime Commis-
sion, Washington, DC 20573-0001, and
shall state:

(1) The specific requirements from
which relief is sought;

(2) The special circumstances requir-
ing the requested relief;

(3) Relevant trade and industry data
and information to substantiate and
support the special circumstances re-
quiring the requested relief;

(4) Why granting the requested waiv-
er will not substantially impair effec-
tive review of the agreement; and

(5) A description of the full member-
ship, geographic scope, and authority
of the agreement or the agreement
modification that is to be filed with
the Commission.

(c) The Commission may take into
account the presence or absence of
shipper complaints as well as the past
compliance of the agreement parties
with any reporting requirement under
this part in considering an application
for a waiver.
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Subpart F—Action on Agreements

§535.601 Preliminary review-rejection
of agreements.

(a) The Commission shall make a
preliminary review of each filed agree-
ment to determine whether the agree-
ment is in compliance with the re-
quirements of the Act and this part
and, where applicable, whether the ac-
companying Information Form is com-
plete or, where not complete, whether
the deficiency is adequately explained
or is excused by a waiver granted by
the Commission under §535.504.

(b)(1) The Commission shall reject
any agreement that fails to comply
substantially with the filing and Infor-
mation Form of the Act and this part.
The Commission shall notify the filing
party in writing of the reason for rejec-
tion of the agreement. The original fil-
ing, along with any supplemental infor-
mation or documents submitted, shall
be returned to the filing party.

(2) Should a rejected agreement be
refiled, the full 45-day waiting period
will apply to the refiled agreement.

§535.602 Federal Register notice.

(a) A notice of any filed agreement
will be transmitted to the FEDERAL
REGISTER within seven days of the date
of filing.

(b) The notice will include:

(1) A short title for the agreement;

(2) The identity of the parties to the
agreement and the filing party;

(3) The Federal Maritime Commis-
sion agreement number;

(4) A concise summary of the agree-
ment’s contents;

(5) A statement that the agreement
is available for inspection at the Com-
mission’s offices; and

(6) The final date for filing comments
regarding the agreement.

§535.603 Comment.

(a) Persons may file with the Sec-
retary written comments regarding a
filed agreement. Such comments will
be submitted in an original and ten (10)
copies and are not subject to any limi-
tations except the time limits provided
in the FEDERAL REGISTER notice. Late-
filed comments will be received only by
leave of the Commission and only upon
a showing of good cause. If requested,
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comments and any accompanying ma-
terial shall be accorded confidential
treatment to the fullest extent per-
mitted by law. Such requests must in-
clude a statement of legal basis for
confidential treatment including the
citation of appropriate statutory au-
thority. Where a determination is
made to disclose all or a portion of a
comment, notwithstanding a request
for confidentiality, the party request-
ing confidentiality will be notified
prior to disclosure.

(b) The filing of a comment does not
entitle a person to:

(1) A reply to the comment by the
Commission;

(2) The institution of any Commis-
sion or court proceeding;

(3) Discussion of the comment in any
Commission or court proceeding con-
cerning the filed agreement; or

(4) Participation in any proceeding
that may be instituted.

§535.604 Waiting period.

(a) The waiting period before an
agreement becomes effective shall
commence on the date that an agree-
ment is filed with the Commission.

(b) Unless suspended by a request for
additional information or extended by
court order, the waiting period termi-
nates and an agreement becomes effec-
tive on the later of the 45th day after
the filing of the agreement with the
Commission or on the 30th day after
publication of notice of the filing in
the FEDERAL REGISTER.

(c) The waiting period is suspended
on the date when the Commission, ei-
ther orally or in writing, requests addi-
tional information or documentary ma-
terials pursuant to section 6(d) of the
Act (46 U.S.C. 40304(d)). A new 45-day
waiting period begins on the date of re-
ceipt of all the additional material re-
quested or of a statement of the rea-
sons for noncompliance, and the agree-
ment becomes effective in 45 days un-
less the waiting period is further ex-
tended by court order or the Commis-
sion grants expedited review.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009; 74 FR 65036, Dec. 9,
2009]

§535.606

§535.605

view.

(a) Upon written request of the filing
party, the Commission may shorten
the waiting period. In support of a re-
quest, the filing party should provide a
full explanation, with reference to spe-
cific facts and circumstances, of the
necessity for a shortened waiting pe-
riod. In reviewing requests, the Com-
mission will consider the parties’ needs
and the Commission’s ability to com-
plete its review of the agreement’s po-
tential impact. In no event, however,
may the period be shortened to less
than fourteen (14) days after the publi-
cation of the notice of the filing of the
agreement in the FEDERAL REGISTER.
When a request for expedited review is
denied, the normal 45-day waiting pe-
riod will apply. Requests for expedited
review will not be granted routinely
and will be granted only on a showing
of good cause. Good cause would in-
clude, but is not limited to, the im-
pending expiration of the agreement;
an operational urgency; Federal or
State imposed time limitations; or
other reasons that, in the Commis-
sion’s discretion, constitute grounds
for granting the request.

(b) A request for expedited review
will be considered for an agreement
whose 45-day waiting period has begun
anew after being stopped by a request
for additional information.

Requests for expedited re-

§535.606 Requests for additional infor-
mation.

(a) The Commission may request
from the filing party any additional in-
formation and documents necessary to
complete the statutory review required
by the Act. The request shall be made
prior to the expiration of the 45-day
waiting period. All responses to a re-
quest for additional information shall
be submitted to the Director, Bureau of
Trade Analysis, Federal Maritime
Commission, Washington, DC 20573.

(b) Where the Commission has made
a request for additional information,
the agreement’s effective date will be
45 days after receipt of the complete re-
sponse to the request for additional in-
formation. If all questions are not fully
answered or requested documents are
not supplied, the parties must include
a statement of reasons why questions
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were not fully answered or documents
supplied. In the event all material is
not submitted, the agreement’s effec-
tive date will be 45 days after receipt of
both the documents and information
which are submitted, if any, and the
statement indicating the reasons for
noncompliance. The Commission may,
upon notice to the Attorney General,
and pursuant to sections 6(i) and 6(k) of
the Act (46 U.S.C. 41307(c) and 41307(d)),
request the United States District
Court for the District of Columbia to
further extend the agreement’s effec-
tive date until there has been substan-
tial compliance.

(c) A request for additional informa-
tion may be made orally or in writing.
In the case of an oral request, a written
confirmation of the request shall be
mailed to the filing party within seven
days of the oral request.

(d) The Commission will publish a no-
tice in the FEDERAL REGISTER that it
has requested additional information
and serve that notice on any com-
menting parties. The notice will indi-
cate only that a request was made and
will not specify what information is
being sought. Interested parties will
have fifteen (15) days after publication
of the notice to file further comments
on the agreement.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009]

§535.607 Failure to comply with re-
quests for additional information.

(a) A failure to comply with a request
for additional information results when
a person filing an agreement, or an of-
ficer, director, partner, agent, or em-
ployee thereof fails to substantially re-
spond to the request or does not file a
satisfactory statement of reasons for
noncompliance. An adequate response
is one which directly addresses the
Commission’s request. When a response
is not received by the Commission
within a specified time, failure to com-
ply will have occurred.

(b) The Commission may, pursuant to
section 6(i) of the Act (46 U.S.C.
41307(c)), request relief from the United
States District Court for the District
of Columbia when it considers that
there has been a failure to substan-
tially comply with a request for addi-

46 CFR Ch. IV (10-1-19 Edition)

tional information. The Commission
may request that the court:

(1) Order compliance with the re-
quest;

(2) Extend the review period until
there has been substantial compliance;
or

(3) Grant other equitable relief that
under the circumstances seems nec-
essary or appropriate.

(c) Where there has been a failure to
substantially comply, section 6(i)(2) of
the Act (46 U.S.C. 41307(c)(2)) provides
that the court shall extend the review
period until there has been substantial
compliance.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009]

§535.608 Confidentiality of submitted
material.

(a) Except for an agreement filed
under section 5 of the Act (46 U.S.C.
40301(d)—(e), 40302-40303, 40305), all infor-
mation submitted to the Commission
by the filing party will be exempt from
disclosure under 5 U.S.C. 552. Included
in this disclosure exemption is infor-
mation provided in the Information
Form, voluntary submission of addi-
tional information, reasons for non-
compliance, and replies to requests for
additional information.

(b) Information that is confidential
pursuant to paragraph (a) of this sec-
tion may be disclosed, however, to the
extent:

(1) It is relevant to an administrative
or judicial action or proceeding; or

(2) It is disclosed to either body of
Congress or to a duly authorized com-
mittee or subcommittee of Congress.

(c) Parties may voluntarily disclose
or make information publicly avail-
able. If parties elect to disclose infor-
mation they shall promptly inform the
Commission.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50729, Oct. 1, 2009]

§535.609 Negotiations.

At any time after the filing of an
agreement and prior to the conclusion
of judicial injunctive proceedings, the
filing party or an authorized represent-
ative may submit additional factual or
legal support for an agreement or may
propose modifications of an agreement.
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Such negotiations between Commis-
sion personnel and filing parties may
continue during the pendency of in-
junctive proceedings. Shippers, other
government departments or agencies,
and other third parties may not par-
ticipate in these negotiations.

Subpart G—Reporting
Requirements

§535.701 General requirements.

(a) Parties to agreements identified
in §535.702(a) shall submit quarterly
Monitoring Reports on an ongoing
basis for as long as the agreement re-
mains in effect, containing information
and data on the agreement and the par-
ties’ authority under the agreement.

(b) Parties to agreements identified
in §535.704 are required to submit min-
utes of their meetings for as long as
their agreements remain in effect.

(c) If a joint service is a party to an
agreement that is subject to the re-
quirements of this subpart, the joint
service shall be treated as one member
of that agreement for purposes of that
agreement’s Monitoring Reports.

(d) Monitoring Reports and minutes
required to be filed by this subpart
should be submitted to: Director, Bu-
reau of Trade Analysis, Federal Mari-
time Commission, Washington, DC
20573-0001. A copy of the Monitoring
Report form in Microsoft Word and
Excel format may be downloaded from
the Commission’s home page at hitp:/
www.fme.gov, or a paper copy may be
obtained from the Bureau of Trade
Analysis. In lieu of submitting paper
copies, parties may complete and sub-
mit their Monitoring Reports in the
Commission’s prescribed electronic for-
mat, either on diskette or CD-ROM.

(e)(1) The regulations in this para-
graph (e) are stayed until further no-
tice.

(2) Reports and minutes required to
be filed by this subpart may be filed by
direct electronic transmission in lieu
of hard copy. Detailed information on
electronic transmission is available
from the Commission’s Bureau of
Trade Analysis. Certification and sig-
nature requirements of this subpart
can be met on electronic transmissions
through use of a pre-assigned Personal
Identification Number (PIN) obtained

§535.701

from the Commission. PINs can be ob-
tained by submission by an official of
the filing party of a statement to the
Commission agreeing that inclusion of
the PIN in the transmission con-
stitutes the signature of the official.
Only one PIN will be issued for each
agreement. Where a filing party has
more than one official authorized to
file minutes or reports, each additional
official must submit such a statement
countersigned by the principal official
of the filing party. Each filing official
will be issued a unique password. A PIN
or designation of authorized filing offi-
cials may be canceled or changed at
any time upon the written request of
the principal official of the filing
party. Direct electronic transmission
filings may be made at any time except
between the hours of 8:30 a.m. and 2
p.m. Bastern time on Commission busi-
ness days.

(f) Time for filing. Except as otherwise
instructed, Monitoring Reports shall be
filed within 75 days of the end of each
calendar quarter. Minutes of meetings
shall be filed within 21 days after the
meeting. Other documents shall be
filed within 15 days of the receipt of a
request for documents.

(g) A complete response in accord-
ance with the instructions on the Mon-
itoring Report shall be supplied to each
item. If a party to an agreement is un-
able to supply a complete response,
that party shall provide either esti-
mated data (with an explanation of
why precise data are not available) or a
detailed statement of reasons for non-
compliance and the efforts made to ob-
tain the required information.

(h) A Monitoring Report for a par-
ticular agreement may be supple-
mented with any other relevant infor-
mation or documentary material.

(i) Confidentiality. (1) The Monitoring
Reports, minutes, and any other addi-
tional information submitted by a par-
ticular agreement will be exempt from
disclosure under 5 U.S.C. 552, except to
the extent:

(i) It is relevant to an administrative
or judicial action or proceeding; or

(ii) It is disclosed to either body of
Congress or to a duly authorized com-
mittee or subcommittee of Congress.

(2) Parties may voluntarily disclose
or make Monitoring Reports, minutes
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