AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§52.01

52.976 Review of new sources and modifica-
tion.

52.977 Control strategy and regulations:
Ozone.

52.978-52.983 [Reserved]

52.984 Interstate pollutant transport provi-
sions; What are the FIP requirements for
decreases in emissions of nitrogen ox-
ides?

52.985 Visibility protection.

52.986 Significant deterioration of air qual-
ity.

52.987 Control of hydrocarbon emissions.

52.988 [Reserved]

52.990 Stack height regulations

52.991 Small business assistance program.

52.992 Area-wide nitrogen oxides exemp-
tions.

52.993 Emissions inventories.

52.994 [Reserved]

52.995 Enhanced ambient air quality moni-
toring.

52.996 Disapprovals.

52.999 Original Identification of plan sec-
tion.

52.1000-52.1018 [Reserved]

AUTHORITY: 42 U.S.C. 7401 et seq.

EDITORIAL NOTE: Nomenclature changes to
part 52 appear at 81 FR 74586, Oct. 26, 2016.
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otherwise noted.

§52.01 Definitions.

All terms used in this part but not
defined herein shall have the meaning
given them in the Clean Air Act and in
parts 51 and 60 of this chapter.

(a) The term stationary source means
any building, structure, facility, or in-
stallation which emits or may emit an
air pollutant for which a national
standard is in effect.

(b) The term commenced means that
an owner or operator has undertaken a
continuous program of construction or
modification.

(c) The term construction means fab-
rication, erection, or installation.

(d) The phrases modification or modi-
fied source mean any physical change
in, or change in the method of oper-
ation of, a stationary source which in-
creases the emission rate of any pollut-
ant for which a national standard has
been promulgated under part 50 of this
chapter or which results in the emis-
sion of any such pollutant not pre-
viously emitted, except that:
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(1) Routine maintenance, repair, and
replacement shall not be considered a
physical change, and

(2) The following shall not be consid-
ered a change in the method of oper-
ation:

(i) An increase in the production
rate, if such increase does not exceed
the operating design capacity of the
source;

(ii) An increase in the hours of oper-
ation;

(iii) Use of an alternative fuel or raw
material, if prior to the effective date
of a paragraph in this part which im-
poses conditions on or limits modifica-
tions, the source is designed to accom-
modate such alternative use.

(e) The term startup means the set-
ting in operation of a source for any
purpose.

(f) [Reserved]

(g) The term heat input means the
total gross calorific value (where gross
calorific value is measured by ASTM
Method D2015-66, D240-64, or D1826-64)
of all fuels burned.

(h) The term total rated capacity
means the sum of the rated capacities
of all fuel-burning equipment con-
nected to a common stack. The rated
capacity shall be the maximum guar-
anteed by the equipment manufacturer
or the maximum normally achieved
during use, whichever is greater.

[37 FR 19807, Sept. 22, 1972, as amended at 38
FR 12698, May 14, 1973; 39 FR 42514, Dec. 5,
1974; 43 FR 26410, June 19, 1978]

§52.02 Introduction.

(a) This part sets forth the Adminis-
trator’s approval and disapproval of
State plans and the Administrator’s
promulgation of such plans or portions
thereof. Approval of a plan or any por-
tion thereof is based upon a determina-
tion by the Administrator that such
plan or portion meets the requirements
of section 110 of the Act and the provi-
sions of part 51 of this chapter.

(b) Any plan or portion thereof pro-
mulgated by the Administrator sub-
stitutes for a State plan or portion
thereof disapproved by the Adminis-
trator or not submitted by a State, or
supplements a State plan or portion
thereof. The promulgated provisions,
together with any portions of a State
plan approved by the Administrator,
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constitute the applicable plan for pur-
poses of the Act.

(c) Where nonregulatory provisions of
a plan are disapproved, the disapproval
is noted in this part and a detailed
evaluation is provided to the State, but
no substitute provisions are promul-
gated by the Administrator.

(d) All approved plans and plan revi-
sions listed in subparts B through DDD
and FFF of this part and on file at the
Office of the Federal Register are ap-
proved for incorporation by reference
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Notice of amendments to
the plans will be published in the FED-
ERAL REGISTER. The plans and plan re-
visions are available for inspection at
the National Archives and Records Ad-
ministration (NARA). For information
on the availability of this material at
NARA, call 202-741-6030, or go to: http:/
www.archives.gov/federal register/
code of federal regulations/
ibr _locations.html. In addition the
plans and plan revisions are available
at the following locations:

(1) Office of Air and Radiation, Dock-
et and Information Center (Air Dock-
et), EPA, 401 M St., SW., Room M1500,
Washington, DC 20460.

(2) The appropriate EPA Regional Of-
fice as listed below:

(i) Connecticut, Maine, Massachu-
setts, New Hampshire, Rhode Island,
and Vermont. Environmental Protec-
tion Agency, Region 1, 5 Post Office
Square—Suite 100, Boston, MA 02109-
3912.

(ii) New York, New Jersey, Puerto
Rico, and Virgin Islands. Environ-
mental Protection Agency, Region 2,
290 Broadway, New York, NY 10007-1866.

(iii) Delaware, District of Columbia,
Pennsylvania, Maryland, Virginia, and
West Virginia. Environmental Protec-
tion Agency, Region 3, 1650 Arch
Street, Philadelphia, PA 19103-2029.

(iv) Alabama, Florida, Georgia, Ken-
tucky, Mississippi, North Carolina,
South Carolina, and Tennessee. Envi-
ronmental Protection Agency, Region
4, 61 Forsyth Street, Atlanta, Georgia
30303.

(v) Illinois, Indiana, Michigan, Min-
nesota, Ohio, and Wisconsin. Environ-
mental Protection Agency, Region 5, 77
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West Jackson Boulevard, Chicago, IL
60604-3507.

(vi) Arkansas, Louisiana, New Mex-
ico, Oklahoma, and Texas. Environ-
mental Protection Agency, Region 6,
Fountain Place, 1445 Ross Avenue,
Suite 1200, Dallas TX 75202-2733.

(vii) ITowa, Kansas, Missouri, and Ne-
braska. Environmental Protection
Agency, Region 7, 11201 Renner Boule-
vard, Lenexa, Kansas 66219.

(viii) Colorado, Montana, North Da-
kota, South Dakota, Utah, and Wyo-
ming. Environmental Protection Agen-
cy, Region 8, 1595 Wynkoop Street,
Denver, CO 80202-1129.

(ix) Arizona, California, Hawaii, Ne-
vada, American Samoa, Common-
wealth of the Northern Mariana Is-
lands, and Guam. Environmental Pro-
tection Agency, Region 9, 75 Haw-
thorne Street, San Francisco, CA 94105.

(x) Alaska, Idaho, Oregon, and Wash-
ington. Environmental Protection
Agency, Region 10, 1200 6th Avenue Se-
attle, WA 98101.

(e) Each State’s plan is dealt with in
a separate subpart, which includes an
introductory section identifying the
plan by name and the date of its sub-
mittal, a section classifying regions,
and a section setting forth dates for at-
tainment of the national standards.
Additional sections are included as
necessary to specifically identify dis-
approved provisions, to set forth rea-
sons for disapproval, and to set forth
provisions of the plan promulgated by
the Administrator. Except as otherwise
specified, all supplemental information
submitted to the Administrator with
respect to any plan has been submitted
by the Governor of the State.

(f) Revisions to applicable plans will
be included in this part when approved
or promulgated by the Administrator.

[37 FR 10846, May 31, 1972, as amended at 37
FR 15080, July 27, 1972; 47 FR 38886, Sept. 3,
1982; 61 FR 16060, Apr. 11, 1996; 72 FR 38793,
July 16, 2007; 76 FR 49671, Aug. 11, 2011; 78 FR
37975, June 25, 2013; 79 FR 22035, Apr. 21, 2014]

§52.04 Classification of regions.

Each subpart sets forth the priority
classification, by pollutant, for each
region in the State. Each plan for each
region was evaluated according to the
requirements of part 51 of this chapter
applicable to regions of that priority.
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§52.05 Public availability of emission
data.

Each subpart sets forth the Adminis-
trator’s disapproval of plan procedures
for making emission data available to
the public after correlation with appli-
cable emission limitations, and in-
cludes the promulgation of require-
ments that sources report emission
data to the Administrator for correla-
tion and public disclosure.

§52.06 Legal authority.

(a) The Administrator’s determina-
tion of the absence or inadequacy of
legal authority required to be included
in the plan is set forth in each subpart.
This includes the legal authority of
local agencies and State governmental
agencies other than an air pollution
control agency if such other agencies
are assigned responsibility for carrying
out a plan or portion thereof.

(b) No legal authority as such is pro-
mulgated by the Administrator. Where
required regulatory provisions are not
included in the plan by the State be-
cause of inadequate legal authority,
substitute provisions are promulgated
by the Administrator.

[37 FR 10846, May 31, 1972, as amended at 60
FR 33922, June 29, 1995]

§52.07 Control strategies.

(a) Each subpart specifies in what re-
spects the control strategies are ap-
proved or disapproved. Where emission
limitations with a future effective date
are employed to carry out a control
strategy, approval of the control strat-
egy and the implementing regulations
does not supersede the requirements of
subpart N of this chapter relating to
compliance schedules for individual
sources or categories of sources. Com-
pliance schedules for individual sources
or categories of sources must require
such sources to comply with applicable
requirements of the plan as expedi-
tiously as practicable, where the re-
quirement is part of a control strategy
designed to attain a primary standard,
or within a reasonable time, where the
requirement is part of a control strat-
egy designed to attain a secondary
standard. All sources must be required
to comply with applicable require-
ments of the plan no later than the
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date specified in this part for attain-
ment of the national standard which
the requirement is intended to imple-
ment.

(b) A control strategy may be dis-
approved as inadequate because it is
not sufficiently comprehensive, al-
though all regulations provided to
carry out the strategy may themselves
be approved. In this case, regulations
for carrying out necessary additional
measures are promulgated in the sub-
part.

(c) Where a control strategy is ade-
quate to attain and maintain a na-
tional standard but one or more of the
regulations to carry it out is not
adopted or not enforceable by the
State, the control strategy is approved
and the necessary regulations are pro-
mulgated by the Administrator.

(d) Where a control strategy is ade-
quate to attain and maintain air qual-
ity better than that provided for by a
national standard but one or more of
the regulations to carry it out is not
adopted or not enforceable by the
State, the control strategy is approved
and substitute regulations necessary to
attain and maintain the national
standard are promulgated.

[37 FR 10846, May 31, 1972, as amended at 37
FR 19807, Sept. 22, 1972; 51 FR 40676, Nov. 7,
1986]

§52.08 Rules and regulations.

Each subpart identifies the regula-
tions, including emission limitations,
which are disapproved by the Adminis-
trator, and includes the regulations
which the Administrator promulgates.

§52.09 Compliance schedules.

(a) In each subpart, compliance
schedules disapproved by the Adminis-
trator are identified, and compliance
schedules promulgated by the Adminis-
trator are set forth.

(b) Individual source compliance
schedules submitted with certain plans
have not yet been evaluated, and are
not approved or disapproved.

(¢c) The Administrator’s approval or
promulgation of any compliance sched-
ule shall not affect the responsibility
of the owner or operator to comply
with any applicable emission limita-
tion on and after the date for final
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compliance specified in the applicable
schedule.

[37 FR 10846, May 31, 1972, as amended at 38
FR 30877, Nov. 8, 1973]

§52.10 Review of new sources and
modifications.

In any plan where the review proce-
dure for new sources and source modi-
fications does not meet the require-
ments of subpart I of this chapter, pro-
visions are promulgated which enable
the Administrator to obtain the nec-
essary information and to prevent con-
struction or modification.

[37 FR 10846, May 31, 1972, as amended at 51
FR 40677, Nov. 7, 1986]

§52.11 Prevention of air pollution
emergency episodes.

(a) Bach subpart identifies portions
of the air pollution emergency episode
contingency plan which are dis-
approved, and sets forth the Adminis-
trator’s promulgation of substitute
provisions.

(b) No provisions are promulgated to
replace any disapproved air quality
monitoring or communications por-
tions of a contingency plan, but de-
tailed critiques of such portions are
provided to the State.

(c) Where a State plan does not pro-
vide for public announcement regard-
ing air pollution emergency episodes or
where the State fails to give any such
public announcement, the Adminis-
trator will issue a public announce-
ment that an episode stage has been
reached. When making such an an-
nouncement, the Administrator will be
guided by the suggested episode cri-
teria and emission control actions sug-
gested in Appendix L of part 51 of this
chapter or those in the approved plan.

[37 FR 10846, May 31, 1972, as amended at 37
FR 19807, Sept. 22, 1972]

§52.12 Source surveillance.

(a) Each subpart identifies the plan
provisions for source surveillance
which are disapproved, and sets forth
the Administrator’s promulgation of
necessary provisions for requiring
sources to maintain records, make re-
ports, and submit information.

(b) No provisions are promulgated for
any disapproved State or local agency
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procedures for testing, inspection, in-
vestigation, or detection, but detailed
critiques of such portions are provided
to the State.

(c) For purposes of Federal enforce-
ment, the following test procedures
and methods shall be used, provided
that for the purpose of establishing
whether or not a person has violated or
is in violation of any provision of the
plan, nothing in this part shall pre-
clude the use, including the exclusive
use, of any credible evidence or infor-
mation, relevant to whether a source
would have been in compliance with
applicable requirements if the appro-
priate performance or compliance test
procedures or methods had been per-
formed:

(1) Sources subject to plan provisions
which do not specify a test procedure
and sources subject to provisions pro-
mulgated by the Administrator will be
tested by means of the appropriate pro-
cedures and methods prescribed in part
60 of this chapter unless otherwise
specified in this part.

(2) Sources subject to approved provi-
sions of a plan wherein a test procedure
is specified will be tested by the speci-
fied procedure.

[37 FR 10846, May 31, 1972, as amended at 40
FR 26032, June 20, 1975; 62 FR 8328, Feb. 24,
1997]

§52.13 Air quality surveillance; re-
sources; intergovernmental co-
operation.

Disapproved portions of the plan re-
lated to the air quality surveillance
system, resources, and intergovern-
mental cooperation are identified in
each subpart, and detailed critiques of
such portions are provided to the
State. No provisions are promulgated
by the Administrator.

§52.14 State ambient air quality stand-
ards.

Any ambient air quality standard
submitted with a plan which is less
stringent than a national standard is
not considered part of the plan.

§52.15

Each State shall make available for
public inspection at least one copy of

Public availability of plans.
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the plan in at least one city in each re-
gion to which such plan is applicable.
All such copies shall be kept current.

§52.16 Submission to Administrator.

(a) All requests, reports, applica-
tions, submissions, and other commu-
nications to the Administrator pursu-
ant to this part shall be submitted in
duplicate and addressed to the appro-
priate Regional Office of the Environ-
mental Protection Agency. For any
submission pursuant to this part that
is also a submission of a plan or plan
revision pursuant to 40 CFR part 51,
the submission shall conform to the re-
quirements of appendix V to 40 CFR
part 51, rather than the requirements
of this paragraph.

(b) The Regional Offices are as fol-
lows:

(1) Connecticut, Maine, Massachu-
setts, New Hampshire, Rhode Island,
and Vermont. EPA Region 1, 5 Post Of-
fice Square—Suite 100, Boston, MA
02109-3912.

(2) New York, New Jersey, Puerto
Rico, and Virgin Islands. EPA Region
2, 290 Broadway, New York, NY 10007-
1866.

(3) Delaware, District of Columbia,
Pennsylvania, Maryland, Virginia, and
West Virginia. EPA Region 3, 1650 Arch
Street, Philadelphia, PA 19103-2029.

(4) Alabama, Florida, Georgia, Ken-
tucky, Mississippi, North Carolina,
South Carolina, and Tennessee. EPA
Region 4, 61 Forsyth Street, Atlanta,
Georgia 30303.

(5) Illinois, Indiana, Michigan, Min-
nesota, Ohio, and Wisconsin. EPA Re-
gion 5, 77 West Jackson Boulevard, Chi-
cago, IL 60604-3507.

(6) Arkansas, Liouisiana, New Mexico,
Oklahoma, and Texas. EPA Region 6,
Fountain Place, 1445 Ross Avenue,
Suite 1200, Dallas, TX 75202-2733.

(7) Iowa, Kansas, Missouri, and Ne-
braska. Environmental Protection
Agency, Region 7, 11201 Renner Boule-
vard, Lenexa, Kansas 66219.

(8) Colorado, Montana, North Da-
kota, South Dakota, Utah, and Wyo-
ming. EPA, Region 8, 1595 Wynkoop
Street, Denver, CO 80202-1129.

(9) Arizona, California, Hawaii, Ne-
vada, American Samoa, Common-
wealth of the Northern Mariana Is-
lands, and Guam. EPA, Region 9, 75
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Hawthorne Street, San Francisco, CA
94105.

(10) Alaska, Idaho, Oregon, and Wash-
ington. EPA, Region 10, 1200 6th Ave-
nue, Seattle, WA 98101.

[61 FR 16061, Apr. 11, 1996, as amended at 72
FR 38793, July 16, 2007; 76 FR 49671, Aug. 11,
2011; 78 FR 37975, June 25, 2013; 79 FR 22035,
Apr. 21, 2014; 80 FR 7341, Feb. 10, 2015]

§52.17 Severability of provisions.

The provisions promulgated in this
part and the various applications
thereof are distinct and severable. If
any provision of this part or the appli-
cation thereof to any person or cir-
cumstances is held invalid, such inva-
lidity shall not affect other provisions
or application of such provision to
other persons or circumstances which
can be given effect without the invalid
provision or application.

[37 FR 19808, Sept. 22, 1972]

§52.18 Abbreviations.

Abbreviations used in this part shall
be those set forth in part 60 of this
chapter.

[38 FR 12698, May 14, 1973]

§52.20 Attainment dates for national
standards.

Each subpart contains a section
which specifies the latest dates by
which national standards are to be at-
tained in each region in the State. An
attainment date which only refers to a
month and a year (such as July 1975)
shall be construed to mean the last day
of the month in question. However, the
specification of attainment dates for
national standards does not relieve any
State from the provisions of subpart N
of this chapter which require all
sources and categories of sources to
comply with applicable requirements
of the plan—

(a) As expeditiously as practicable
where the requirement is part of a con-
trol strategy designed to attain a pri-
mary standard, and

(b) Within a reasonable time where
the requirement is part of a control
strategy designed to attain a secondary
standard.

[37 FR 19808, Sept. 22, 1972, as amended at 39
FR 34535, Sept. 26, 1974; 51 FR 40676, Nov. 7,
1986]
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§52.21 Prevention of significant dete-
rioration of air quality.

(a)(1) Plan disapproval. The provisions
of this section are applicable to any
State implementation plan which has
been disapproved with respect to pre-
vention of significant deterioration of
air quality in any portion of any State
where the existing air quality is better
than the national ambient air quality
standards. Specific disapprovals are
listed where applicable, in subparts B
through DDD and FFF of this part. The
provisions of this section have been in-
corporated by reference into the appli-
cable implementation plans for various
States, as provided in subparts B
through DDD and FFF of this part.
Where this section is so incorporated,
the provisions shall also be applicable
to all lands owned by the Federal Gov-
ernment and Indian Reservations lo-
cated in such State. No disapproval
with respect to a State’s failure to pre-
vent significant deterioration of air
quality shall invalidate or otherwise
affect the obligations of States, emis-
sion sources, or other persons with re-
spect to all portions of plans approved
or promulgated under this part.

(2) Applicability procedures. (i) The re-
quirements of this section apply to the
construction of any new major sta-
tionary source (as defined in paragraph
(b)(1) of this section) or any project at
an existing major stationary source in
an area designated as attainment or
unclassifiable under sections
107(d)(1)(A)(ii) or (iii) of the Act.

(ii) The requirements of paragraphs
(j) through (r) of this section apply to
the construction of any new major sta-
tionary source or the major modifica-
tion of any existing major stationary
source, except as this section otherwise
provides.

(iii) No new major stationary source
or major modification to which the re-
quirements of paragraphs (j) through
(r)(6) of this section apply shall begin
actual construction without a permit
that states that the major stationary
source or major modification will meet
those requirements. The Administrator
has authority to issue any such permit.

(iv) The requirements of the program
will be applied in accordance with the
principles set out in paragraphs
(a)(2)(iv)(a) through (f) of this section.
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(a) Except as otherwise provided in
paragraphs (a)(2)(v) and (vi) of this sec-
tion, and consistent with the definition
of major modification contained in
paragraph (b)(2) of this section, a
project is a major modification for a
regulated NSR pollutant if it causes
two types of emissions increases—a sig-
nificant emissions increase (as defined
in paragraph (b)(40) of this section),
and a significant net emissions in-
crease (as defined in paragraphs (b)(3)
and (b)(23) of this section). The project
is not a major modification if it does
not cause a significant emissions in-
crease. If the project causes a signifi-
cant emissions increase, then the
project is a major modification only if
it also results in a significant net emis-
sions increase.

(b) The procedure for calculating (be-
fore beginning actual construction)
whether a significant emissions in-
crease (i.e., the first step of the proc-
ess) will occur depends upon the type of
emissions units being modified, accord-
ing to paragraphs (a)(2)(iv)(c) through
(f) of this section. The procedure for
calculating (before beginning actual
construction) whether a significant net
emissions increase will occur at the
major stationary source (i.e., the sec-
ond step of the process) is contained in
the definition in paragraph (b)(3) of
this section. Regardless of any such
preconstruction projections, a major
modification results if the project
causes a significant emissions increase
and a significant net emissions in-
crease.

(c) Actual-to-projected-actual applica-
bility test for projects that only involve
existing emissions units. A significant
emissions increase of a regulated NSR
pollutant is projected to occur if the
sum of the difference between the pro-
jected actual emissions (as defined in
paragraph (b)(4l) of this section) and
the baseline actual emissions (as de-
fined in paragraphs (b)(48)(i) and (ii) of
this section), for each existing emis-
sions unit, equals or exceeds the sig-
nificant amount for that pollutant (as
defined in paragraph (b)(23) of this sec-
tion).

(d) Actual-to-potential test for projects
that only involve construction of a new
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emissions unit(s). A significant emis-
sions increase of a regulated NSR pol-
lutant is projected to occur if the sum
of the difference between the potential
to emit (as defined in paragraph (b)(4)
of this section) from each new emis-
sions unit following completion of the
project and the baseline actual emis-
sions (as defined in paragraph
(b)(48)(iii) of this section) of these units
before the project equals or exceeds the
significant amount for that pollutant
(as defined in paragraph (b)(23) of this
section).

(e) [Reserved]

(f) Hybrid test for projects that involve
multiple types of emissions units. A sig-
nificant emissions increase of a regu-
lated NSR pollutant is projected to
occur if the sum of the emissions in-
creases for each emissions unit, using
the method specified in paragraphs
(a)(2)(iv)(c) through (d) of this section
as applicable with respect to each
emissions unit, for each type of emis-
sions unit equals or exceeds the signifi-
cant amount for that pollutant (as de-
fined in paragraph (b)(23) of this sec-
tion).

(v) For any major stationary source
for a PAL for a regulated NSR pollut-
ant, the major stationary source shall
comply with the requirements under
paragraph (aa) of this section.

(b) Definitions. For the purposes of
this section:

(1)(Q) Major stationary source means:

(a) Any of the following stationary
sources of air pollutants which emits,
or has the potential to emit, 100 tons
per year or more of any regulated NSR
pollutant: Fossil fuel-fired steam elec-
tric plants of more than 250 million
British thermal units per hour heat
input, coal cleaning plants (with ther-
mal dryers), kraft pulp mills, portland
cement plants, primary zinc smelters,
iron and steel mill plants, primary alu-
minum ore reduction plants (with ther-
mal dryers), primary copper smelters,
municipal incinerators capable of
charging more than 250 tons of refuse
per day, hydrofluoric, sulfuric, and ni-
tric acid plants, petroleum refineries,
lime plants, phosphate rock processing
plants, coke oven batteries, sulfur re-
covery plants, carbon black plants (fur-
nace process), primary lead smelters,
fuel conversion plants, sintering
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plants, secondary metal production
plants, chemical process plants (which
does not include ethanol production fa-
cilities that produce ethanol by nat-
ural fermentation included in NAICS
codes 325193 or 312140), fossil-fuel boil-
ers (or combinations thereof) totaling
more than 250 million British thermal
units per hour heat input, petroleum
storage and transfer units with a total
storage capacity exceeding 300,000 bar-
rels, taconite ore processing plants,
glass fiber processing plants, and char-
coal production plants;

(b) Notwithstanding the stationary
source size specified in paragraph
(b)(1)(A) of this section, any stationary
source which emits, or has the poten-
tial to emit, 250 tons per year or more
of a regulated NSR pollutant; or

(¢) Any physical change that would
occur at a stationary source not other-
wise qualifying under paragraph (b)(1)
of this section, as a major stationary
source, if the changes would constitute
a major stationary source by itself.

(ii) A major source that is major for
volatile organic compounds or NOx
shall be considered major for ozone.

(iii) The fugitive emissions of a sta-
tionary source shall not be included in
determining for any of the purposes of
this section whether it is a major sta-
tionary source, unless the source be-
longs to one of the following categories
of stationary sources:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(c¢) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g9) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric,
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

() Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(0) Carbon black plants
process);

(p) Primary lead smelters;

(@) Fuel conversion plants;

sulfuric, or nitric

(furnace
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(r) Sintering plants;

(s) Secondary metal production
plants;
(t) Chemical process plants—The

term chemical processing plant shall
not include ethanol production facili-
ties that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(2) Fossil fuel-fired steam electric
plants of more that 250 million British
thermal units per hour heat input, and

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(2)(1) Major modification means any
physical change in or change in the
method of operation of a major sta-
tionary source that would result in: a
significant emissions increase (as de-
fined in paragraph (b)(40) of this sec-
tion) of a regulated NSR pollutant (as
defined in paragraph (b)(50) of this sec-
tion); and a significant net emissions
increase of that pollutant from the
major stationary source.

(ii) Any significant emissions in-
crease (as defined at paragraph (b)(40)
of this section) from any emissions
units or net emissions increase (as de-
fined in paragraph (b)(3) of this sec-
tion) at a major stationary source that
is significant for volatile organic com-
pounds or NOx shall be considered sig-
nificant for ozone.

(iii) A physical change or change in
the method of operation shall not in-
clude:

(a) Routine maintenance, repair and
replacement. Routine maintenance, re-
pair and replacement shall include, but
not be limited to, any activity(s) that
meets the requirements of the equip-
ment replacement provisions contained
in paragraph (cc) of this section;

NOTE TO PARAGRAPH (b)(2)(iii)(a): By court
order on December 24, 2003, the second sen-
tence of this paragraph (b)(2)(iii)(a) is stayed
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indefinitely. The stayed provisions will be-
come effective immediately if the court ter-
minates the stay. At that time, EPA will
publish a document in the FEDERAL REG-
ISTER advising the public of the termination
of the stay.

(b) Use of an alternative fuel or raw
material by reason of an order under
sections 2 (a) and (b) of the Energy
Supply and Environmental Coordina-
tion Act of 1974 (or any superseding
legislation) or by reason of a natural
gas curtailment plant pursuant to the
Federal Power Act;

(c) Use of an alternative fuel by rea-
son of an order or rule under section
125 of the Act;

(d) Use of an alternative fuel at a
steam generating unit to the extent
that the fuel is generated from munic-
ipal solid waste;

(e) Use of an alternative fuel or raw
material by a stationary source which:

(I) The source was capable of accom-
modating before January 6, 1975, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975 pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart I or 40 CFR 51.166; or

(2) The source is approved to use
under any permit issued under 40 CFR
52.21 or under regulations approved
pursuant to 40 CFR 51.166;

() An increase in the hours of oper-
ation or in the production rate, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975, pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart I or 40 CFR 51.166.

(g9) Any change in ownership at a sta-
tionary source.

(h) [Reserved]

(1) The installation, operation, ces-
sation, or removal of a temporary
clean coal technology demonstration
project, provided that the project com-
plies with:

(I) The State implementation plan
for the State in which the project is lo-
cated, and

(2) Other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.
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(j) The installation or operation of a
permanent clean coal technology dem-
onstration project that constitutes
repowering, provided that the project
does not result in an increase in the po-
tential to emit of any regulated pollut-
ant emitted by the unit. This exemp-
tion shall apply on a pollutant-by-pol-
lutant basis.

(k) The reactivation of a very clean
coal-fired electric utility steam gener-
ating unit.

(iv) This definition shall not apply
with respect to a particular regulated
NSR pollutant when the major sta-
tionary source is complying with the
requirements under paragraph (aa) of
this section for a PAL for that pollut-
ant. Instead, the definition at para-
graph (aa)(2)(viii) of this section shall
apply.

(v) Fugitive emissions shall not be
included in determining for any of the
purposes of this section whether a
physical change in or change in the
method of operation of a major sta-
tionary source is a major modification,
unless the source belongs to one of the
source categories listed in paragraph
(b)(1)(iii) of this section.

(3)(1) Net emissions increase means,
with respect to any regulated NSR pol-
lutant emitted by a major stationary
source, the amount by which the sum
of the following exceeds zero:

(a) The increase in emissions from a
particular physical change or change in
the method of operation at a sta-
tionary source as calculated pursuant
to paragraph (a)(2)(iv) of this section;
and

(b) Any other increases and decreases
in actual emissions at the major sta-
tionary source that are contempora-
neous with the particular change and
are otherwise creditable. Baseline ac-
tual emissions for calculating in-
creases and decreases under this para-
graph (b)(3)(1)(b) shall be determined as
provided in paragraph (b)(48) of this
section, except that paragraphs
(b)(48)(1)(c) and (b)(48)(ii)(d) of this sec-
tion shall not apply.

(ii) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change
only if it occurs between:
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(a) The date five years before con-
struction on the particular change
commences; and

(b) The date that the increase from
the particular change occurs.

(iii) An increase or decrease in actual
emissions is creditable only if:

(a) The Administrator or other re-
viewing authority has not relied on it
in issuing a permit for the source under
this section, which permit is in effect
when the increase in actual emissions
from the particular change occurs; and

(b) The increase or decrease in emis-
sions did not occur at a Clean Unit ex-
cept as provided in paragraphs (x)(8)
and (y¥)(10) of this section.

(c¢) As it pertains to an increase or de-
crease in fugitive emissions (to the ex-
tent quantifiable), it occurs at an emis-
sions unit that is part of one of the
source categories listed in paragraph
(b)(1)(iii) of this section or it occurs at
an emission unit that is located at a
major stationary source that belongs
to one of the listed source cat-
egories.(iv) An increase or decrease in
actual emissions of sulfur dioxide, par-
ticulate matter, or nitrogen oxides
that occurs before the applicable minor
source baseline date is creditable only
if it is required to be considered in cal-
culating the amount of maximum al-
lowable increases remaining available.

(v) An increase in actual emissions is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(vi) A decrease in actual emissions is
creditable only to the extent that:

(a) The old level of actual emissions
or the old level of allowable emissions,
whichever is lower, exceeds the new
level of actual emissions;

(b) It is enforceable as a practical
matter at and after the time that ac-
tual construction on the particular
change begins.

(¢) It has approximately the same
qualitative significance for public
health and welfare as that attributed
to the increase from the particular
change; and

(vii) [Reserved]

(viii) An increase that results from a
physical change at a source occurs
when the emissions unit on which con-
struction occurred becomes oper-
ational and begins to emit a particular
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pollutant. Any replacement unit that
requires shakedown becomes oper-
ational only after a reasonable shake-
down period, not to exceed 180 days.

(ix) Paragraph (b)(21)(ii) of this sec-
tion shall not apply for determining
creditable increases and decreases.

(4) Potential to emit means the max-
imum capacity of a stationary source
to emit a pollutant under its physical
and operational design. Any physical
or operational limitation on the capac-
ity of the source to emit a pollutant,
including air pollution control equip-
ment and restrictions on hours of oper-
ation or on the type or amount of ma-
terial combusted, stored, or processed,
shall be treated as part of its design if
the limitation or the effect it would
have on emissions is federally enforce-
able. Secondary emissions do not count
in determining the potential to emit of
a stationary source.

(b) Stationary source means any build-
ing, structure, facility, or installation
which emits or may emit a regulated
NSR pollutant.

(6)(1) Building, structure, facility, or in-
stallation means all of the pollutant-
emitting activities which belong to the
same industrial grouping, are located
on one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under com-
mon control) except the activities of
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the
same industrial grouping if they belong
to the same ‘‘Major Group’ (i.e., which
have the same first two digit code) as
described in the Standard Industrial
Classification Manual, 1972, as amended
by the 1977 Supplement (U.S. Govern-
ment Printing Office stock numbers
4101-0066 and 003-005-00716-0, respec-
tively).

(ii) Notwithstanding the provisions of
paragraph (b)(6)(i) of this section,
building, structure, facility, or installa-
tion means, for onshore activities under
Standard Industrial Classification
(SIC) Major Group 13: Oil and Gas Ex-
traction, all of the pollutant-emitting
activities included in Major Group 13
that are located on one or more contig-
uous or adjacent properties, and are
under the control of the same person
(or persons under common control).
Pollutant emitting activities shall be
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considered adjacent if they are located
on the same surface site; or if they are
located on surface sites that are lo-
cated within %4 mile of one another
(measured from the center of the
equipment on the surface site) and
they share equipment. Shared equip-
ment includes, but is not limited to,
produced fluids storage tanks, phase
separators, natural gas dehydrators or
emissions control devices. Surface site,
as used in this paragraph (b)(6)(ii), has
the same meaning as in 40 CFR 63.761.

(7) Emissions unit means any part of a
stationary source that emits or would
have the potential to emit any regu-
lated NSR pollutant and includes an
electric utility steam generating unit
as defined in paragraph (b)(31) of this
section. For purposes of this section,
there are two types of emissions units
as described in paragraphs (b)(7)(i) and
(ii) of this section.

(i) A new emissions unit is any emis-
sions unit that is (or will be) newly
constructed and that has existed for
less than 2 years from the date such
emissions unit first operated.

(ii) An existing emissions unit is any
emissions unit that does not meet the
requirements in paragraph (b)(7)(i) of
this section. A replacement unit, as de-
fined in paragraph (b)(33) of this sec-
tion, is an existing emissions unit.

(8) Construction means any physical
change or change in the method of op-
eration (including fabrication, erec-
tion, installation, demolition, or modi-
fication of an emissions unit) that
would result in a change in emissions.

(9) Commence as applied to construc-
tion of a major stationary source or
major modification means that the
owner or operator has all necessary
preconstruction approvals or permits
and either has:

(i) Begun, or caused to begin, a con-
tinuous program of actual on-site con-
struction of the source, to be com-
pleted within a reasonable time; or

(ii) Entered into binding agreements
or contractual obligations, which can-
not be cancelled or modified without
substantial loss to the owner or oper-
ator, to undertake a program of actual
construction of the source to be com-
pleted within a reasonable time.

(10) Necessary preconstruction approv-
als or permits means those permits or
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approvals required under Federal air
quality control laws and regulations
and those air quality control laws and
regulations which are part of the appli-
cable State Implementation Plan.

(11) Begin actual construction means,
in general, initiation of physical on-
site construction activities on an emis-
sions unit which are of a permanent
nature. Such activities include, but are
not limited to, installation of building
supports and foundations, laying un-
derground pipework and construction
of permanent storage structures. With
respect to a change in method of oper-
ations, this term refers to those on-site
activities other than preparatory ac-
tivities which mark the initiation of
the change.

(12) Best awvailable control technology
means an emissions limitation (includ-
ing a visible emission standard) based
on the maximum degree of reduction
for each pollutant subject to regulation
under Act which would be emitted from
any proposed major stationary source
or major modification which the Ad-
ministrator, on a case-by-case basis,
taking into account energy, environ-
mental, and economic impacts and
other costs, determines is achievable
for such source or modification
through application of production proc-
esses or available methods, systems,
and techniques, including fuel cleaning
or treatment or innovative fuel com-
bustion techniques for control of such
pollutant. In no event shall application
of best available control technology re-
sult in emissions of any pollutant
which would exceed the emissions al-
lowed by any applicable standard under
40 CFR parts 60 and 61. If the Adminis-
trator determines that technological or
economic limitations on the applica-
tion of measurement methodology to a
particular emissions unit would make
the imposition of an emissions stand-
ard infeasible, a design, equipment,
work practice, operational standard, or
combination thereof, may be pre-
scribed instead to satisfy the require-
ment for the application of best avail-
able control technology. Such standard
shall, to the degree possible, set forth
the emissions reduction achievable by
implementation of such design, equip-
ment, work practice or operation, and
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shall provide for compliance by means
which achieve equivalent results.

(13)(1) Baseline concentration means
that ambient concentration level that
exists in the baseline area at the time
of the applicable minor source baseline
date. A baseline concentration is deter-
mined for each pollutant for which a
minor source baseline date is estab-
lished and shall include:

(a) The actual emissions, as defined
in paragraph (b)(21) of this section, rep-
resentative of sources in existence on
the applicable minor source baseline
date, except as provided in paragraph
(b)(13)(ii) of this section; and

(b) The allowable emissions of major
stationary sources that commenced
construction before the major source
baseline date, but were not in oper-
ation by the applicable minor source
baseline date.

(ii) The following will not be included
in the baseline concentration and will
affect the applicable maximum allow-
able increase(s):

(a) Actual emissions, as defined in
paragraph (b)(21) of this section, from
any major stationary source on which
construction commenced after the
major source baseline date; and

(b) Actual emissions increases and
decreases, as defined in paragraph
(b)(21) of this section, at any sta-
tionary source occurring after the
minor source baseline date.

(14)(i) Major source baseline
means:

(a) In the case of PM;o and sulfur di-
oxide, January 6, 1975;

(b) In the case of nitrogen dioxide,
February 8, 1988; and

(¢) In the case of PM,s, October 20,
2010.

(ii) ““Minor source baseline date”
means the earliest date after the trig-
ger date on which a major stationary
source or a major modification subject
to 40 CFR 52.21 or to regulations ap-
proved pursuant to 40 CFR 51.166 sub-
mits a complete application under the
relevant regulations. The trigger date
is:

(a) In the case of PM;o and sulfur di-
oxide, August 7, 1977;

(b) In the case of nitrogen dioxide,
February 8, 1988; and

(¢) In the case of PM,s, October 20,
2011.

date
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(iii) The baseline date is established
for each pollutant for which incre-
ments or other equivalent measures
have been established if:

(a) The area in which the proposed
source or modification would construct
is designated as attainment or
unclassifiable under section
107(d)(1)(A)(ii) or (iii) of the Act for the
pollutant on the date of its complete
application under 40 CFR 52.21 or under
regulations approved pursuant to 40
CFR 51.166; and

(b) In the case of a major stationary
source, the pollutant would be emitted
in significant amounts, or, in the case
of a major modification, there would be
a significant net emissions increase of
the pollutant.

(iv) Any minor source baseline date
established originally for the TSP in-
crements shall remain in effect and
shall apply for purposes of determining
the amount of available PM-10 incre-
ments, except that the Administrator
shall rescind a minor source baseline
date where it can be shown, to the sat-
isfaction of the Administrator, that
the emissions increase from the major
stationary source, or net emissions in-
crease from the major modification, re-
sponsible for triggering that date did
not result in a significant amount of
PM-10 emissions.

(15)(1) Baseline area means any intra-
state area (and every part thereof) des-
ignated as attainment or unclassifiable
under section 107(d)(1)(A)(ii) or (iii) of
the Act in which the major source or
major modification establishing the
minor source baseline date would con-
struct or would have an air quality im-
pact for the pollutant for which the
baseline date is established, as follows:
equal to or greater than 1 pg/m3 (an-
nual average) for SO,, NO,, or PM,o; or
equal or greater than 0.3 pg/ms3 (annual
average) for PM,s.

(ii) Area redesignations under section
107(d)(1)(A)(ii) or (iii) of the Act cannot
intersect or be smaller than the area of
impact of any major stationary source
or major modification which:

(a) Establishes a minor source base-
line date; or

(b) Is subject to 40 CFR 52.21 and
would be constructed in the same state
as the state proposing the redesigna-
tion.
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(iii) Any baseline area established
originally for the TSP increments shall
remain in effect and shall apply for
purposes of determining the amount of
available PM-10 increments, except
that such baseline area shall not re-
main in effect if the Administrator re-
scinds the corresponding minor source
baseline date in accordance with para-
graph (b)(14)(iv) of this section.

(16) Allowable emissions means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the
source is subject to federally enforce-
able limits which restrict the operating
rate, or hours of operation, or both)
and the most stringent of the fol-
lowing:

(i) The applicable standards as set
forth in 40 CFR parts 60 and 61;

(ii) The applicable State Implementa-
tion Plan emissions limitation, includ-
ing those with a future compliance
date; or

(iii) The emissions rate specified as a
federally enforceable permit condition,
including those with a future compli-
ance date.

(17) Federally enforceable means all
limitations and conditions which are
enforceable by the Administrator, in-
cluding those requirements developed
pursuant to 40 CFR parts 60 and 61, re-
quirements within any applicable State
implementation plan, any permit re-
quirements established pursuant to 40
CFR 52.21 or under regulations ap-
proved pursuant to 40 CFR part 51, sub-
part I, including operating permits
issued under an EPA-approved program
that is incorporated into the State im-
plementation plan and expressly re-
quires adherence to any permit issued
under such program.

(18) Secondary emissions means emis-
sions which would occur as a result of
the construction or operation of a
major stationary source or major
modification, but do not come from the
major stationary source or major
modification itself. Secondary emis-
sions include emissions from any off-
site support facility which would not
be constructed or increase its emis-
sions except as a result of the construc-
tion or operation of the major sta-
tionary source or major modification.
Secondary emissions do not include
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any emissions which come directly
from a mobile source, such as emis-
sions from the tailpipe of a motor vehi-
cle, from a train, or from a vessel.

(i) Emissions from ships or trains
coming to or from the new or modified
stationary source; and

(ii) Emissions from any offsite sup-
port facility which would not otherwise
be constructed or increase its emis-
sions as a result of the construction or
operation of the major stationary
source or major modification.

(19) Imnovative control technology
means any system of air pollution con-
trol that has not been adequately dem-
onstrated in practice, but would have a
substantial likelihood of achieving
greater continuous emissions reduction
than any control system in current
practice or of achieving at least com-
parable reductions at lower cost in
terms of energy, economics, or nonair
quality environmental impacts.

(20) Fugitive emissions means those
emissions which could not reasonably
pass through a stack, chimney, vent, or
other functionally equivalent opening.

(21)(i) Actual emissions means the ac-
tual rate of emissions of a regulated
NSR pollutant from an emissions unit,
as determined in accordance with para-
graphs (b)(21)(ii) through (iv) of this
section, except that this definition
shall not apply for calculating whether
a significant emissions increase has oc-
curred, or for establishing a PAL under
paragraph (aa) of this section. Instead,
paragraphs (b)(41) and (b)(48) of this
section shall apply for those purposes.

(ii) In general, actual emissions as of
a particular date shall equal the aver-
age rate, in tons per year, at which the
unit actually emitted the pollutant
during a consecutive 24-month period
which precedes the particular date and
which is representative of normal
source operation. The Administrator
shall allow the use of a different time
period upon a determination that it is
more representative of normal source
operation. Actual emissions shall be
calculated using the unit’s actual oper-
ating hours, production rates, and
types of materials processed, stored, or
combusted during the selected time pe-
riod.

(iii) The Administrator may presume
that source-specific allowable emis-
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sions for the unit are equivalent to the
actual emissions of the unit.

(iv) For any emissions unit that has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit
on that date.

(22) Complete means, in reference to
an application for a permit, that the
application contains all of the informa-
tion necessary for processing the appli-
cation.

(23)(1) Significant means, in reference
to a net emissions increase or the po-
tential of a source to emit any of the
following pollutants, a rate of emis-
sions that would equal or exceed any of
the following rates:

POLLUTANT AND EMISSIONS RATE

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Particulate matter: 25 tpy of particulate
matter emissions

PM,o: 15 tpy

PM.,5: 10 tpy of direct PM, s emissions; 40 tpy
of sulfur dioxide emissions; 40 tpy of nitro-
gen oxide emissions unless demonstrated
not to be a PM,s precursor under para-
graph (b)(560) of this section

Ozone: 40 tpy of volatile organic compounds
or nitrogen oxides

Lead: 0.6 tpy

Fluorides: 3 tpy

Sulfuric acid mist: 7 tpy

Hydrogen sulfide (H>S): 10 tpy

Total reduced sulfur (including H»S): 10 tpy

Reduced sulfur compounds (including H,S):
10 tpy

Municipal waste combustor organics (meas-
ured as total tetra-through octa-
chlorinated dibenzo-p-dioxins and
dibenzofurans): 3.2 x 10-6¢ megagrams per
year (3.5 x10~6 tons per year)

Municipal waste combustor metals (meas-
ured as particulate matter): 14 megagrams
per year (15 tons per year)

Municipal waste combustor acid gases
(measured as sulfur dioxide and hydrogen
chloride): 36 megagrams per year (40 tons
per year)

Municipal solid waste landfills emissions
(measured as nonmethane organic com-
pounds): 45 megagrams per year (50 tons
per year)

(i1) Significant means, in reference to
a net emissions increase or the poten-
tial of a source to emit a regulated
NSR pollutant that paragraph (b)(23)(i)
of this section, does not list, any emis-
sions rate.
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(iii) Notwithstanding paragraph
(b)(23)(1) of this section, significant
means any emissions rate or any net
emissions increase associated with a
major stationary source or major
modification, which would construct
within 10 kilometers of a Class I area,
and have an impact on such area equal
to or greater than 1 ug/ms3, (24-hour av-
erage).

(24) Federal Land Manager means,
with respect to any lands in the United
States, the Secretary of the depart-
ment with authority over such lands.

(25) High terrain means any area hav-
ing an elevation 900 feet or more above
the base of the stack of a source.

(26) Low terrain means any area other
than high terrain.

(27) Indian Reservation means any fed-
erally recognized reservation estab-
lished by Treaty, Agreement, executive
order, or act of Congress.

(28) Indian Governing Body means the
governing body of any tribe, band, or
group of Indians subject to the jurisdic-
tion of the United States and recog-
nized by the United States as pos-
sessing power of self government.

(29) Adverse impact on visibility means
visibility impairment which interferes
with the management, protection,
preservation or enjoyment of the visi-
tor’s visual experience of the Federal
Class I area. This determination must
be made on a case-by-case basis taking
into account the geographic extent, in-
tensity, duration, frequency and time
of visibility impairment, and how these
factors correlate with (1) times of vis-
itor use of the Federal Class I area, and
(2) the frequency and timing of natural
conditions that reduce visibility.

(30) Volatile organic compounds (VOC)
is as defined in §51.100(s) of this chap-
ter.

(31) Electric wutility steam generating
unit means any steam electric gener-
ating unit that is constructed for the
purpose of supplying more than one-
third of its potential electric output
capacity and more than 25 MW elec-
trical output to any utility power dis-
tribution system for sale. Any steam
supplied to a steam distribution sys-
tem for the purpose of providing steam
to a steam-electric generator that
would produce electrical energy for
sale is also considered in determining
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the electrical energy output capacity
of the affected facility.

(32) [Reserved]

(33) Replacement unit means an emis-
sions unit for which all the criteria
listed in paragraphs (b)(33)(i) through
(iv) of this section are met. No cred-
itable emission reductions shall be gen-
erated from shutting down the existing
emissions unit that is replaced.

(i) The emissions unit is a recon-
structed unit within the meaning of
§60.15(b)(1) of this chapter, or the emis-
sions unit completely takes the place
of an existing emissions unit.

(ii) The emissions unit is identical to
or functionally equivalent to the re-
placed emissions unit.

(iii) The replacement does not alter
the basic design parameters (as dis-
cussed in paragraph (cc)(2) of this sec-
tion) of the process unit.

(iv) The replaced emissions unit is
permanently removed from the major
stationary source, otherwise perma-
nently disabled, or permanently barred
from operation by a permit that is en-
forceable as a practical matter. If the
replaced emissions unit is brought
back into operation, it shall constitute
a new emissions unit.

(34) Clean coal technology means any
technology, including technologies ap-
plied at the precombustion, combus-
tion, or post combustion stage, at a
new or existing facility which will
achieve significant reductions in air
emissions of sulfur dioxide or oxides of
nitrogen associated with the utiliza-
tion of coal in the generation of elec-
tricity, or process steam which was not
in widespread use as of November 15,
1990.

(85) Clean coal technology demonstra-
tion project means a project using funds
appropriated under the heading ‘‘De-
partment of Energy-Clean Coal Tech-
nology’’, up to a total amount of
$2,500,000,000 for commercial dem-
onstration of clean coal technology, or
similar projects funded through appro-
priations for the Environmental Pro-
tection Agency. The Federal contribu-
tion for a qualifying project shall be at
least 20 percent of the total cost of the
demonstration project.

(36) Temporary clean coal technology
demonstration project means a clean
coal technology demonstration project
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that is operated for a period of 5 years
or less, and which complies with the
State implementation plans for the
State in which the project is located
and other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

37 (i) Repowering means replace-
ment of an existing coal-fired boiler
with one of the following clean coal
technologies: atmospheric or pressur-
ized fluidized bed combustion, inte-
grated gasification combined cycle,
magnetohydrodynamics, direct and in-
direct coal-fired turbines, integrated
gasification fuel cells, or as determined
by the Administrator, in consultation
with the Secretary of Energy, a deriva-
tive of one or more of these tech-
nologies, and any other technology ca-
pable of controlling multiple combus-
tion emissions simultaneously with im-
proved boiler or generation efficiency
and with significantly greater waste
reduction relative to the performance
of technology in widespread commer-
cial use as of November 15, 1990.

(ii) Repowering shall also include any
oil and/or gas-fired unit which has been
awarded clean coal technology dem-
onstration funding as of January 1,
1991, by the Department of Energy.

(iii) The Administrator shall give ex-
pedited consideration to permit appli-
cations for any source that satisfies
the requirements of this subsection and
is granted an extension under section
409 of the Clean Air Act.

(38) Reactivation of a very clean coal-
fired electric utility steam generating unit
means any physical change or change
in the method of operation associated
with the commencement of commercial
operations by a coal-fired utility unit
after a period of discontinued operation
where the unit:

(i) Has not been in operation for the
two-year period prior to the enactment
of the Clean Air Act Amendments of
1990, and the emissions from such unit
continue to be carried in the permit-
ting authority’s emissions inventory at
the time of enactment;

(i1) Was equipped prior to shut-down
with a continuous system of emissions
control that achieves a removal effi-
ciency for sulfur dioxide of no less than
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85 percent and a removal efficiency for
particulates of no less than 98 percent;

(iii) Is equipped with low-NOx burn-
ers prior to the time of commencement
of operations following reactivation;
and

(iv) Is otherwise in compliance with
the requirements of the Clean Air Act.

(39) Pollution prevention means any
activity that through process changes,
product reformulation or redesign, or
substitution of less polluting raw ma-
terials, eliminates or reduces the re-
lease of air pollutants (including fugi-
tive emissions) and other pollutants to
the environment prior to recycling,
treatment, or disposal; it does not
mean recycling (other than certain
“in-process recycling’ practices), en-
ergy recovery, treatment, or disposal.

(40) Significant emissions increase
means, for a regulated NSR pollutant,
an increase in emissions that is signifi-
cant (as defined in paragraph (b)(23) of
this section) for that pollutant.

(41)(1) Projected actual emissions means
the maximum annual rate, in tons per
year, at which an existing emissions
unit is projected to emit a regulated
NSR pollutant in any one of the 5 years
(12-month period) following the date
the unit resumes regular operation
after the project, or in any one of the
10 years following that date, if the
project involves increasing the emis-
sions unit’s design capacity or its po-
tential to emit that regulated NSR pol-
lutant and full utilization of the unit
would result in a significant emissions
increase or a significant net emissions

increase at the major stationary
source.

(ii) In determining the projected ac-
tual emissions under paragraph

(b)(41)(i) of this section (before begin-
ning actual construction), the owner or
operator of the major stationary
source:

(a) Shall consider all relevant infor-
mation, including but not limited to,
historical operational data, the com-
pany’s own representations, the com-
pany’s expected business activity and
the company’s highest projections of
business activity, the company’s filings
with the State or Federal regulatory
authorities, and compliance plans
under the approved State Implementa-
tion Plan; and
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(b) Shall include fugitive emissions
to the extent quantifiable, and emis-
sions associated with startups, shut-
downs, and malfunctions; and

(c) Shall exclude, in calculating any
increase in emissions that results from
he particular project, that portion of
the unit’s emissions following the
project that an existing unit could
have accommodated during the con-
secutive 24-month period used to estab-
lish the baseline actual emissions
under paragraph (b)(48) of this section
and that are also unrelated to the par-
ticular project, including any increased
utilization due to product demand
growth; or

(d) In lieu of using the method set
out in paragraphs (a)(41)(ii)(a) through
(c) of this section, may elect to use the
emissions unit’s potential to emit, in
tons per year, as defined under para-
graph (b)(4) of this section.

(42) [Reserved]

(43) Prevention of Significant Deteriora-
tion (PSD) program means the EPA-im-

plemented major source
preconstruction permit programs under
this section or a major source

preconstruction permit program that
has been approved by the Adminis-
trator and incorporated into the State
Implementation Plan pursuant to
§51.166 of this chapter to implement
the requirements of that section. Any
permit issued under such a program is
a major NSR permit.

(44) Continuous emissions monitoring
system (CEMS) means all of the equip-
ment that may be required to meet the
data acquisition and availability re-
quirements of this section, to sample,
condition (if applicable), analyze, and
provide a record of emissions on a con-
tinuous basis.

(45) Predictive emissions monitoring Sys-
tem (PEMS) means all of the equipment
necessary to monitor process and con-
trol device operational parameters (for
example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, O, or CO, concentrations),
and calculate and record the mass
emissions rate (for example, 1b/hr) on a
continuous basis.

(46) Continuous parameter monitoring
system (CPMS) means all of the equip-
ment necessary to meet the data acqui-
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sition and availability requirements of
this section, to monitor process and
control device operational parameters
(for example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, O, or CO, concentrations),
and to record average operational pa-
rameter value(s) on a continuous basis.

(47) Continuous emissions rate moni-
toring system (CERMS) means the total
equipment required for the determina-
tion and recording of the pollutant
mass emissions rate (in terms of mass
per unit of time).

(48) Baseline actual emissions means
the rate of emissions, in tons per year,
of a regulated NSR pollutant, as deter-
mined in accordance with paragraphs
(b)(48)(i) through (iv) of this section.

(i) For any existing electric utility
steam generating unit, baseline actual
emissions means the average rate, in
tons per year, at which the unit actu-
ally emitted the pollutant during any
consecutive 24-month period selected
by the owner or operator within the 5-
year period immediately preceding
when the owner or operator begins ac-
tual construction of the project. The
Administrator shall allow the use of a
different time period upon a deter-
mination that it is more representative
of normal source operation.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above any emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(¢) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(d) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
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emissions, in tons per year, and for ad-
justing this amount if required by
paragraph (b)(48)(i)(b) of this section.

(ii) For an existing emissions unit
(other than an electric utility steam
generating unit), baseline actual emis-
sions means the average rate, in tons
per year, at which the emissions unit
actually emitted the pollutant during
any consecutive 24-month period se-
lected by the owner or operator within
the 10-year period immediately pre-
ceding either the date the owner or op-
erator begins actual construction of
the project, or the date a complete per-
mit application is received by the Ad-
ministrator for a permit required under
this section or by the reviewing au-
thority for a permit required by a plan,
whichever is earlier, except that the 10-
year period shall not include any pe-
riod earlier than November 15, 1990.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(c¢) The average rate shall be adjusted
downward to exclude any emissions
that would have exceeded an emission
limitation with which the major sta-
tionary source must currently comply,
had such major stationary source been
required to comply with such limita-
tions during the consecutive 24-month
period. However, if an emission limita-
tion is part of a maximum achievable
control technology standard that the
Administrator proposed or promul-
gated under part 63 of this chapter, the
baseline actual emissions need only be
adjusted if the State has taken credit
for such emissions reductions in an at-
tainment demonstration or mainte-
nance plan consistent with the require-
ments of §51.165(a)(3)(i1)(G) of this
chapter.

(d) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
all the emissions units being changed.
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A different consecutive 24-month pe-
riod can be used For each regulated
NSR pollutant.

(e) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraphs (b)(48)(ii)(b) and (c) of this
section.

(iii) For a new emissions unit, the
baseline actual emissions for purposes
of determining the emissions increase
that will result from the initial con-
struction and operation of such unit
shall equal zero; and thereafter, for all
other purposes, shall equal the unit’s
potential to emit.

(iv) For a PAL for a stationary
source, the baseline actual emissions
shall be calculated for existing electric
utility steam generating units in ac-
cordance with the procedures con-
tained in paragraph (b)(48)(i) of this
section, for other existing emissions
units in accordance with the proce-
dures contained in paragraph (b)(48)(ii)
of this section, and for a new emissions
unit in accordance with the procedures
contained in paragraph (b)(48)(iii) of
this section.

(49) Subject to regulation means, for
any air pollutant, that the pollutant is
subject to either a provision in the
Clean Air Act, or a nationally-applica-
ble regulation codified by the Adminis-
trator in subchapter C of this chapter,
that requires actual control of the
quantity of emissions of that pollut-
ant, and that such a control require-
ment has taken effect and is operative
to control, limit or restrict the quan-
tity of emissions of that pollutant re-
leased from the regulated activity. Ex-
cept that:

(i) Greenhouse gases (GHGs), the air
pollutant defined in §86.1818-12(a) of
this chapter as the aggregate group of
six greenhouse gases: Carbon dioxide,
nitrous oxide, methane,
hydrofluorocarbons, perfluorocarbons,
and sulfur hexafluoride, shall not be
subject to regulation except as pro-
vided in paragraphs (b)(49)(iv) through
(v) of this section and shall not be sub-
ject to regulation if the stationary
source maintains its total source-wide
emissions below the GHG PAL level,
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meets the requirements in paragraphs
(aa)(1) through (15) of this section, and
complies with the PAL permit con-
taining the GHG PAL.

(ii) For purposes of paragraphs
(b)(49)(iii) through (v) of this section,
the term tpy CO, equivalent emissions
(COze) shall represent an amount of
GHGs emitted, and shall be computed
as follows:

(a) Multiplying the mass amount of
emissions (tpy), for each of the six
greenhouse gases in the pollutant
GHGs, by the gas’s associated global
warming potential published at Table
A-1 to subpart A of part 98 of this chap-
ter—Global Warming Potentials. For
purposes of this paragraph, prior to
July 21, 2014, the mass of the green-
house gas carbon dioxide shall not in-
clude carbon dioxide emissions result-
ing from the combustion or decomposi-
tion of non-fossilized and biodegradable
organic material originating from
plants, animals, or micro-organisms
(including products, by-products, resi-
dues and waste from agriculture, for-
estry and related industries as well as
the non-fossilized and biodegradable
organic fractions of industrial and mu-
nicipal wastes, including gases and lig-
uids recovered from the decomposition
of non-fossilized and biodegradable or-
ganic material).

(b) Sum the resultant value from
paragraph (b)(49)(ii)(a) of this section
for each gas to compute a tpy CO-e.

(iii) The term emissions increase as
used in paragraphs (b)(49)(iv) through
(v) of this section shall mean that both
a significant emissions increase (as cal-
culated using the procedures in para-
graph (a)(2)(iv) of this section) and a
significant net emissions increase (as
defined in paragraphs (b)(3) and (b)(23)
of this section) occur. For the pollut-
ant GHGs, an emissions increase shall
be based on tpy CO.e, and shall be cal-
culated assuming the pollutant GHGs
is a regulated NSR pollutant, and
‘“‘significant’ is defined as 75,000 tpy
CO,e instead of applying the value in
paragraph (b)(23)(ii) of this section.

(iv) Beginning January 2, 2011, the
pollutant GHGs is subject to regulation
if:

(a) The stationary source is a new
major stationary source for a regulated
NSR pollutant that is not GHGs, and
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also will emit or will have the poten-
tial to emit 75,000 tpy CO,e or more; or

(b) The stationary source is an exist-
ing major stationary source for a regu-
lated NSR pollutant that is not GHGs,
and also will have an emissions in-
crease of a regulated NSR pollutant,
and an emissions increase of 75,000 tpy
COs,e or more; and,

(50) Regulated NSR pollutant, for pur-
poses of this section, means the fol-
lowing:

(i) Any pollutant for which a na-
tional ambient air quality standard has
been promulgated. This includes, but is
not limited to, the following:

(a) PM,s emissions and PM,, emis-
sions shall include gaseous emissions
from a source or activity, which con-
dense to form particulate matter at
ambient temperatures. On or after Jan-
uary 1, 2011, such condensable particu-
late matter shall be accounted for in
applicability determinations and in es-
tablishing emissions limitations for
PM,s and PM;p, in PSD permits. Com-
pliance with emissions limitations for
PM, s and PM,, issued prior to this date
shall not be based on condensable par-
ticulate matter unless required by the
terms and conditions of the permit or
the applicable implementation plan.
Applicability determinations made
prior to this date without accounting
for condensable particulate matter
shall not be considered in violation of
this section unless the applicable im-
plementation plan required conden-
sable particulate matter to be in-
cluded.

(b) Any pollutant identified under
this paragraph (b)(60)(i)(b) as a con-
stituent or precursor for a pollutant
for which a national ambient air qual-
ity standard has been promulgated.
Precursors identified by the Adminis-
trator for purposes of NSR are the fol-
lowing:

(I) Volatile organic compounds and
nitrogen oxides are precursors to ozone
in all attainment and unclassifiable
areas.

(2) Sulfur dioxide is a precursor to
PM, s in all attainment and
unclassifiable areas.

(3) Nitrogen oxides are presumed to
be precursors to PM,s in all attain-
ment and unclassifiable areas, unless
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the State demonstrates to the Admin-
istrator’s satisfaction or EPA dem-
onstrates that emissions of nitrogen
oxides from sources in a specific area
are not a significant contributor to
that area’s ambient PM,s concentra-
tions.

(4) Volatile organic compounds are
presumed not to be precursors to PM,s
in any attainment or unclassifiable
area, unless the State demonstrates to
the Administrator’s satisfaction or
EPA demonstrates that emissions of
volatile organic compounds from
sources in a specific area are a signifi-
cant contributor to that area’s ambi-
ent PM, s concentrations.

(ii) Any pollutant that is subject to
any standard promulgated under sec-
tion 111 of the Act;

(iii) Any Class I or II substance sub-
ject to a standard promulgated under
or established by title VI of the Act;

(iv) Any pollutant that otherwise is
subject to regulation under the Act as
defined in paragraph (b)(49) of this sec-
tion.

(V) Notwithstanding paragraphs
(b)(60)(i) through (iv) of this section,
the term regulated NSR pollutant shall
not include any or all hazardous air
pollutants either listed in section 112 of
the Act, or added to the list pursuant
to section 112(b)(2) of the Act, and
which have not been delisted pursuant
to section 112(b)(3) of the Act, unless
the listed hazardous air pollutant is
also regulated as a constituent or pre-
cursor of a general pollutant listed
under section 108 of the Act.

(51) Reviewing authority means the
State air pollution control agency,
local agency, other State agency, In-
dian tribe, or other agency authorized
by the Administrator to carry out a
permit program under §51.1656 and
§51.166 of this chapter, or the Adminis-
trator in the case of EPA-implemented
permit programs under this section.

(52) Project means a physical change
in, or change in the method of oper-
ation of, an existing major stationary
source.

(63) Lowest achievable emission rate
(LAER) is as defined in
§51.165(a)(1)(xiii) of this chapter.

(54) Reasonably available control tech-
nology (RACT) is as defined in §51.100(0)
of this chapter.
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(65)(1) In general, process unit means
any collection of structures and/or
equipment that processes, assembles,
applies, blends, or otherwise uses mate-
rial inputs to produce or store an inter-
mediate or a completed product. A sin-
gle stationary source may contain
more than one process unit, and a proc-
ess unit may contain more than one
emissions unit.

(ii) Pollution control equipment is
not part of the process unit, unless it
serves a dual function as both process
and control equipment. Administrative
and warehousing facilities are not part
of the process unit.

(iii) For replacement cost purposes,
components shared between two or
more process units are proportionately
allocated based on capacity.

(iv) The following list identifies the
process units at specific categories of
stationary sources.

(a) For a steam electric generating
facility, the process unit consists of
those portions of the plant that con-
tribute directly to the production of
electricity. For example, at a pulver-
ized coal-fired facility, the process unit
would generally be the combination of
those systems from the coal receiving
equipment through the emission stack
(excluding post-combustion pollution
controls), including the coal handling
equipment, pulverizers or coal
crushers, feedwater heaters, ash han-

dling, boiler, burners, turbine-gener-
ator set, condenser, cooling tower,
water treatment system, air

preheaters, and operating control sys-
tems. Each separate generating unit is
a separate process unit.

(b) For a petroleum refinery, there
are several categories of process units:
those that separate and/or distill petro-
leum feedstocks; those that change mo-
lecular structures; petroleum treating
processes; auxiliary facilities, such as
steam generators and hydrogen produc-
tion units; and those that load, unload,
blend or store intermediate or com-
pleted products.

(¢) For an incinerator, the process
unit would consist of components from
the feed pit or refuse pit to the stack,
including conveyors, combustion de-
vices, heat exchangers and steam gen-
erators, quench tanks, and fans.
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NOTE TO PARAGRAPH (b)(55): By a court
order on December 24, 2003, this paragraph
(b)(55) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(66) Functionally equivalent component
means a component that serves the
same purpose as the replaced compo-
nent.

NOTE TO PARAGRAPH (b)(56): By a court
order on December 24, 2003, this paragraph
(b)(56) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(57) Fixed capital cost means the cap-
ital needed to provide all the depre-
ciable components. ‘‘Depreciable com-
ponents’ refers to all components of
fixed capital cost and is calculated by
subtracting land and working capital
from the total capital investment, as
defined in paragraph (b)(58) of this sec-
tion.

NOTE TO PARAGRAPH (b)(57): By a court
order on December 24, 2003, this paragraph
(b)(87) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(68) Total capital investment means the
sum of the following: all costs required
to purchase needed process equipment
(purchased equipment costs); the costs
of labor and materials for installing
that equipment (direct installation
costs); the costs of site preparation and
buildings; other costs such as engineer-
ing, construction and field expenses,
fees to contractors, startup and per-
formance tests, and contingencies (in-
direct installation costs); land for the
process equipment; and working cap-
ital for the process equipment.

NOTE TO PARAGRAPH (b)(58): By a court
order on December 24, 2003, this paragraph
(b)(58) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.
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(c) Ambient air increments. In areas
designated as Class I, II or III, in-
creases in pollutant concentration over
the baseline concentration shall be
limited to the following:

Maximum
allowable
Pollutant increase
(micrograms per
cubic meter)
Class | Area
PMas:
Annual arithmetic mean . 1
24-hr maximum 2
PMjo:
Annual arithmetic mean . 4
24-hr maximum ... 8
Sulfur dioxide:
Annual arithmetic mean . 2
24-hr maximum ... 5
3-hr maximum 25
Nitrogen dioxide:
Annual arithmetic mean ............ 25
Class Il Area
PMz.s:
Annual arithmetic mean . 4
24-hr maximum ... 9
PMso:
Annual arithmetic mean . 17
24-hr maximum 30
Sulfur dioxide:
Annual arithmetic mean . 20
24-hr maximum ... 91
3-hr maximum 512
Nitrogen dioxide:
Annual arithmetic mean ............ 25
Class lll Area
PMas:
Annual arithmetic mean . 8
24-hr maximum 18
PMio:
Annual arithmetic mean . 34
24-hr maximum 60
Sulfur dioxide:
Annual arithmetic mean . 40
24-hr maximum ... 182
3-hr maximum 700
Nitrogen dioxide:
Annual arithmetic mean ............ 50

For any period other than an annual
period, the applicable maximum allow-
able increase may be exceeded during
one such period per year at any one lo-
cation.

(d) Ambient air ceilings. No concentra-
tion of a pollutant shall exceed:

(1) The concentration permitted
under the national secondary ambient
air quality standard, or

(2) The concentration permitted
under the national primary ambient
air quality standard, whichever con-
centration is lowest for the pollutant
for a period of exposure.
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(e) Restrictions on area classifications.
(1) All of the following areas which
were in existence on August 7, 1977,
shall be Class I areas and may not be
redesignated:

(i) International parks,

(ii) National wilderness areas which
exceed 5,000 acres in size,

(iii) National memorial parks which
exceed 5,000 acres in size, and

(iv) National parks which exceed 6,000
acres in size.

(2) Areas which were redesignated as
Class I under regulations promulgated
before August 7, 1977, shall remain
Class I, but may be redesignated as
provided in this section.

(3) Any other area, unless otherwise
specified in the legislation creating
such an area, is initially designated
Class II, but may be redesignated as
provided in this section.

(4) The following areas may be redes-
ignated only as Class I or II:

(i) An area which as of August 7, 1977,
exceeded 10,000 acres in size and was a
national monument, a national primi-
tive area, a national preserve, a na-
tional recreational area, a national
wild and scenic river, a national wild-
life refuge, a national lakeshore or sea-
shore; and

(ii) A national park or national wil-
derness area established after August 7,
1977, which exceeds 10,000 acres in size.

(f) [Reserved]

(g) Redesignation. (1) All areas (except
as otherwise provided under paragraph
(e) of this section) are designated Class
IT as of December 5, 1974. Redesignation
(except as otherwise precluded by para-
graph (e) of this section) may be pro-
posed by the respective States or In-
dian Governing Bodies, as provided
below, subject to approval by the Ad-
ministrator as a revision to the appli-
cable State implementation plan.

(2) The State may submit to the Ad-
ministrator a proposal to redesignate
areas of the State Class I or Class II
provided that:

(i) At least one public hearing has
been held in accordance with proce-
dures established in §51.102 of this
chapter;

(ii) Other States, Indian Governing
Bodies, and Federal Land Managers
whose lands may be affected by the
proposed redesignation were notified at
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least 30 days prior to the public hear-
1ng;

(iii) A discussion of the reasons for
the proposed redesignation, including a
satisfactory description and analysis of
the health, environmental, economic,
social and energy effects of the pro-
posed redesignation, was prepared and
made available for public inspection at
least 30 days prior to the hearing and
the notice announcing the hearing con-
tained appropriate notification of the
availability of such discussion;

(iv) Prior to the issuance of notice re-
specting the redesignation of an area
that includes any Federal lands, the
State has provided written notice to
the appropriate Federal Land Manager
and afforded adequate opportunity (not
in excess of 60 days) to confer with the
State respecting the redesignation and
to submit written comments and rec-
ommendations. In redesignating any
area with respect to which any Federal
Land Manager had submitted written
comments and recommendations, the
State shall have published a list of any
inconsistency between such redesigna-
tion and such comments and rec-
ommendations (together with the rea-
sons for making such redesignation
against the recommendation of the
Federal Land Manager); and

(v) The State has proposed the redes-
ignation after consultation with the
elected leadership of local and other
substate general purpose governments
in the area covered by the proposed re-
designation.

(3) Any area other than an area to
which paragraph (e) of this section re-
fers may be redesignated as Class III
if—

(i) The redesignation would meet the
requirements of paragraph (g)(2) of this
section;

(ii) The redesignation, except any es-
tablished by an Indian Governing Body,
has been specifically approved by the
Governor of the State, after consulta-
tion with the appropriate committees
of the legislature, if it is in session, or
with the leadership of the legislature,
if it is not in session (unless State law
provides that the redesignation must
be specifically approved by State legis-
lation) and if general purpose units of
local government representing a ma-
jority of the residents of the area to be



Environmental Protection Agency

redesignated enact legislation or pass
resolutions concurring in the redesig-
nation:

(iii) The redesignation would not
cause, or contribute to, a concentra-
tion of any air pollutant which would
exceed any maximum allowable in-
crease permitted under the classifica-
tion of any other area or any national
ambient air quality standard; and

(iv) Any permit application for any
major stationary source or major
modification, subject to review under
paragraph (1) of this section, which
could receive a permit under this sec-
tion only if the area in question were
redesignated as Class III, and any ma-
terial submitted as part of that appli-
cation, were available insofar as was
practicable for public inspection prior
to any public hearing on redesignation
of the area as Class III.

(4) Lands within the exterior bound-
aries of Indian Reservations may be re-
designated only by the appropriate In-
dian Governing Body. The appropriate
Indian Governing Body may submit to
the Administrator a proposal to redes-
ignate areas Class I, Class II, or Class
III: Provided, That:

(i) The Indian Governing Body has
followed procedures equivalent to
those required of a State under para-
graphs (g2)(2), (g)(3)(iii), and (g)(3)(iv) of
this section; and

(ii) Such redesignation is proposed
after consultation with the State(s) in
which the Indian Reservation is lo-
cated and which border the Indian Res-
ervation.

(6) The Administrator shall dis-
approve, within 90 days of submission,
a proposed redesignation of any area
only if he finds, after notice and oppor-
tunity for public hearing, that such re-
designation does not meet the proce-
dural requirements of this paragraph
or is inconsistent with paragraph (e) of
this section. If any such disapproval
occurs, the classification of the area
shall be that which was in effect prior
to the redesignation which was dis-
approved.

(6) If the Administrator disapproves
any proposed redesignation, the State
or Indian Governing Body, as appro-
priate, may resubmit the proposal after
correcting the deficiencies noted by
the Administrator.
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(h) Stack heights. (1) The degree of
emission limitation required for con-
trol of any air pollutant under this sec-
tion shall not be affected in any man-
ner by—

(i) So much of the stack height of
any source as exceeds good engineering
practice, or

(ii) Any other dispersion technique.

(2) Paragraph (h)(1) of this section
shall not apply with respect to stack
heights in existence before December
31, 1970, or to dispersion techniques im-
plemented before then.

(i) Eremptions. (1) The requirements
of paragraphs (j) through (r) of this sec-
tion shall not apply to a particular
major stationary source or major
modification, if;

(i) Construction commenced on the
source or modification before August 7,
1977. The regulations at 40 CFR 52.21 as
in effect before August 7, 1977, shall
govern the review and permitting of
any such source or modification; or

(ii) The source or modification was
subject to the review requirements of
40 CFR 52.21(d)(1) as in effect before
March 1, 1978, and the owner or oper-
ator:

(a) Obtained under 40 CFR 52.21 a
final approval effective before March 1,
1978;

(b) Commenced construction before
March 19, 1979; and

(c) Did not discontinue construction
for a period of 18 months or more and
completed construction within a rea-
sonable time; or

(iii) The source or modification was
subject to 40 CFR 52.21 as in effect be-
fore March 1, 1978, and the review of an
application for approval for the sta-
tionary source or modification under 40
CFR 52.21 would have been completed
by March 1, 1978, but for an extension
of the public comment period pursuant
to a request for such an extension. In
such a case, the application shall con-
tinue to be processed, and granted or
denied, under 40 CFR 52.21 as in effect
prior to March 1, 1978; or

(iv) The source or modification was
not subject to 40 CFR 52.21 as in effect
before March 1, 1978, and the owner or
operator:

(a) Obtained all final Federal, state
and local preconstruction approvals or
permits necessary under the applicable
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State Implementation Plan before
March 1, 1978;

(b) Commenced construction before
March 19, 1979; and

(c) Did not discontinue construction
for a period of 18 months or more and
completed construction within a rea-
sonable time; or

(v) The source or modification was
not subject to 40 CFR 52.21 as in effect
on June 19, 1978 or under the partial
stay of regulations published on Feb-
ruary 5, 1980 (45 FR 7800), and the owner
or operator:

(a) Obtained all final Federal, state
and local preconstruction approvals or
permits necessary under the applicable
State Implementation Plan before Au-
gust 7, 1980;

(b) Commenced construction within
18 months from August 7, 1980, or any
earlier time required under the appli-
cable State Implementation Plan; and

(c) Did not discontinue construction
for a period of 18 months or more and
completed construction within a rea-
sonable time; or

(vi) The source or modification would
be a nonprofit health or nonprofit edu-
cational institution, or a major modi-
fication would occur at such an institu-
tion, and the governor of the state in
which the source or modification would
be located requests that it be exempt
from those requirements; or

(vii) The source or modification
would be a major stationary source or
major modification only if fugitive
emissions, to the extent quantifiable,
are considered in calculating the po-
tential to emit of the stationary source
or modification and the source does not
belong to any of the following cat-
egories:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(c¢) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g9) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(1) Hydrofluoric,
acid plants;

(j) Petroleum refineries;

sulfuric, or nitric
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(k) Lime plants;

(1) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(o) Carbon black plants
process);

(p) Primary lead smelters;

(@) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal
plants;

(t) Chemical process plants—The
term chemical processing plant shall
not include ethanol production facili-
ties that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(2) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act; or

(viii) The source is a portable sta-
tionary source which has previously re-
ceived a permit under this section, and

(a) The owner or operator proposes to
relocate the source and emissions of
the source at the new location would
be temporary; and

(b) The emissions from the source
would not exceed its allowable emis-
sions; and

(¢) The emissions from the source
would impact no Class I area and no
area where an applicable increment is
known to be violated; and

(d) Reasonable notice is given to the
Administrator prior to the relocation
identifying the proposed new location
and the probable duration of operation
at the new location. Such notice shall
be given to the Administrator not less
than 10 days in advance of the proposed
relocation unless a different time dura-
tion is previously approved by the Ad-
ministrator.

(furnace

production
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(ix) The source or modification was
not subject to §52.21, with respect to
particulate matter, as in effect before
July 31, 1987, and the owner or oper-
ator:

(a) Obtained all final Federal, State,
and local preconstruction approvals or
permits necessary under the applicable
State implementation plan before July
31, 1987;

(b) Commenced construction within
18 months after July 31, 1987, or any
earlier time required under the State
implementation plan; and

(c) Did not discontinue construction
for a period of 18 months or more and
completed construction within a rea-
sonable period of time.

(x) The source or modification was
subject to 40 CFR 52.21, with respect to
particulate matter, as in effect before
July 31, 1987 and the owner or operator
submitted an application for a permit
under this section before that date, and
the Administrator subsequently deter-
mines that the application as sub-
mitted was complete with respect to
the particular matter requirements
then in effect in the section. Instead,
the requirements of paragraphs (j)
through (r) of this section that were in
effect before July 31, 1987 shall apply to
such source or modification.

(2) The requirements of paragraphs
(j) through (r) of this section shall not
apply to a major stationary source or
major modification with respect to a
particular pollutant if the owner or op-
erator demonstrates that, as to that
pollutant, the source or modification is
located in an area designated as non-
attainment under section 107 of the
Act. Nonattainment designations for
revoked NAAQS, as contained in 40
CFR part 81, shall not be viewed as cur-
rent designations under section 107 of
the Act for purposes of determining the
applicability of paragraphs (j) through
(r) of this section to a major stationary
source or major modification after the
revocation of that NAAQS is effective.

(3) The requirements of paragraphs
(k), (m) and (o) of this section shall not
apply to a major stationary source or
major modification with respect to a
particular pollutant, if the allowable
emissions of that pollutant from the
source, or the net emissions increase of
that pollutant from the modification:
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(i) Would impact no Class I area and
no area where an applicable increment
is known to be violated, and

(ii) Would be temporary.

(4) The requirements of paragraphs
(k), (m) and (o) of this section as they
relate to any maximum allowable in-
crease for a Class II area shall not
apply to a major modification at a sta-
tionary source that was in existence on
March 1, 1978, if the net increase in al-
lowable emissions of each regulated
NSR pollutant from the modification
after the application of best available
control technology would be less than
50 tons per year.

(5) The Administrator may exempt a
stationary source or modification from
the requirements of paragraph (m) of
this section, with respect to moni-
toring for a particular pollutant if:

(i) The emissions increase of the pol-
lutant from the new source or the net
emissions increase of the pollutant
from the modification would cause, in
any area, air quality impacts less than
the following amounts:

(a) Carbon monoxide—575 pg/ms3, 8-
hour average;

(b) Nitrogen dioxide—14 ug/ms3, annual
average;

(¢) PM,s—0 pg/ms3;

(¢) Note to paragraph (i)(6)(i)(c): In
accordance with Sierra Club v. EPA, 706
F.3d 428 (DC Cir. 2013), no exemption is
available with regard to PM.s.

(d) PM,0—10 ug/ms3, 24-hour average;

(e) Sulfur dioxide—13 ug/m3, 24-hour
average;

(f) Ozone;

(9) Lead—0.1 ug/m3, 3-month average;

(h) Fluorides—0.25 ug/ms, 24-hour av-
erage;

(i) Total reduced sulfur—10 pg/ms3, 1-
hour average;

(/) Hydrogen sulfide—0.2 ug/m3, 1-hour
average;

(k) Reduced sulfur compounds—10 pg/
m3, 1-hour average; or

NOTE TO PARAGRAPH (c)(50)(1)(f): No de mini-
mis air quality level is provided for ozone.
However, any net emissions increase of 100
tons per year or more of volatile organic
compounds or nitrogen oxides subject to
PSD would be required to perform an ambi-
ent impact analysis, including the gathering
of ambient air quality data.

(ii) The concentrations of the pollut-
ant in the area that the source or
modification would affect are less than
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the concentrations listed in paragraph
(i)(5)(1) of this section; or

(iii) The pollutant is not listed in
paragraph (i)(5)(i) of this section.

(6) The requirements for best avail-
able control technology in paragraph
(j) of this section and the requirements
for air quality analyses in paragraph
(m)(1) of this section, shall not apply to
a particular stationary source or modi-
fication that was subject to 40 CFR
52.21 as in effect on June 19, 1978, if the
owner or operator of the source or
modification submitted an application
for a permit under those regulations
before August 7, 1980, and the Adminis-
trator subsequently determines that
the application as submitted before
that date was complete. Instead, the
requirements at 40 CFR 52.21(j) and (n)
as in effect on June 19, 1978 apply to
any such source or modification.

(7)) The requirements for air qual-
ity monitoring in paragraphs (m)(1) (ii)
through (iv) of this section shall not
apply to a particular source or modi-
fication that was subject to 40 CFR
52.21 as in effect on June 19, 1978, if the
owner or operator of the source or
modification submits an application
for a permit under this section on or
before June 8, 1981, and the Adminis-
trator subsequently determines that
the application as submitted before
that date was complete with respect to
the requirements of this section other
than those in paragraphs (m)(1) (ii)
through (iv) of this section, and with
respect to the requirements for such
analyses at 40 CFR 52.21(m)(2) as in ef-
fect on June 19, 1978. Instead, the latter
requirements shall apply to any such
source or modification.

(ii) The requirements for air quality
monitoring in paragraphs (m)(1) (ii)
through (iv) of this section shall not
apply to a particular source or modi-
fication that was not subject to 40 CFR
52.21 as in effect on June 19, 1978, if the
owner or operator of the source or
modification submits an application
for a permit under this section on or
before June 8, 1981, and the Adminis-
trator subsequently determines that
the application as submitted before
that date was complete, except with re-
spect to the requirements in para-
graphs (m)(1) (ii) through (iv).
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(8)(i) At the discretion of the Admin-
istrator, the requirements for air qual-
ity monitoring of PM,, in paragraphs
(m)(1) (i)—-(iv) of this section may not
apply to a particular source or modi-
fication when the owner or operator of
the source or modification submits an
application for a permit under this sec-
tion on or before June 1, 1988 and the
Administrator subsequently deter-
mines that the application as sub-
mitted before that date was complete,
except with respect to the require-
ments for monitoring particulate mat-
ter in paragraphs (m)(1) (i)—(iv).

(ii) The requirements for air quality
monitoring pf PM,, in paragraphs
(m)(1), (ii) and (iv) and (m)(3) of this
section shall apply to a particular
source or modification if the owner or
operator of the source or modification
submits an application for a permit
under this section after June 1, 1988
and no later than December 1, 1988. The
data shall have been gathered over at
least the period from February 1, 1988
to the date the application becomes
otherwise complete in accordance with
the provisions set forth under para-
graph (m)(1)(viii) of this section, except
that if the Administrator determines
that a complete and adequate analysis
can be accomplished with monitoring
data over a shorter period (not to be
less than 4 months), the data that para-
graph (m)(1)(iii) requires shall have
been gathered over a shorter period.

(9) The requirements of paragraph
(kK)(1)(ii) of this section shall not apply
to a stationary source or modification
with respect to any maximum allow-
able increase for nitrogen oxides if the
owner or operator of the source or
modification submitted an application
for a permit under this section before
the provisions embodying the max-
imum allowable increase took effect as
part of the applicable implementation
plan and the Administrator subse-
quently determined that the applica-
tion as submitted before that date was
complete.

(10) The requirements in paragraph
(k)(1)(ii) of this section shall not apply
to a stationary source or modification
with respect to any maximum allow-
able increase for PM-10 if (i) the owner
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or operator of the source or modifica-
tion submitted an application for a per-
mit under this section before the provi-
sions embodying the maximum allow-
able increases for PM-10 took effect in
an implementation plan to which this
section applies, and (ii) the Adminis-
trator subsequently determined that
the application as submitted before
that date was otherwise complete. In-
stead, the requirements in paragraph
(k)(1)(ii) shall apply with respect to the
maximum allowable increases for TSP
as in effect on the date the application
was submitted.

(11) The requirements of paragraph
(k)(1) of this section shall not apply to
a stationary source or modification
with respect to the national ambient
air quality standards for PM,s in effect
on March 18, 2013 if:

(i) The Administrator has determined
a permit application subject to this
section to be complete on or before De-
cember 14, 2012. Instead, the require-
ments in paragraph (k)(1) of this sec-
tion shall apply with respect to the na-
tional ambient air quality standards
for PM,s in effect at the time the Ad-
ministrator determined the permit ap-
plication to be complete; or

(ii) The Administrator has first pub-
lished before March 18, 2013 a public no-
tice that a draft permit subject to this
section has been prepared. Instead, the
requirements in paragraph (k)(1) of this
section shall apply with respect to the
national ambient air quality standards
for PM,s in effect on the date the Ad-
ministrator first published a public no-
tice that a draft permit has been pre-
pared.

(12) The requirements of paragraph
(k)(1) of this section shall not apply to
a permit application for a stationary
source or modification with respect to
the revised national ambient air qual-
ity standards for ozone published on
October 26, 2015 if:

(i) The Administrator has determined
the permit application subject to this
section to be complete on or before Oc-
tober 1, 2015. Instead, the requirements
in paragraph (k)(1) of this section shall
apply with respect to the national am-
bient air quality standards for ozone in
effect at the time the Administrator
determined the permit application to
be complete; or
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(ii) The Administrator has first pub-
lished before December 28, 2015 a public
notice of a preliminary determination
or draft permit for the permit applica-
tion subject to this section. Instead,
the requirements in paragraph (k)(1) of
this section shall apply with respect to
the national ambient air quality stand-
ards for ozone in effect on the date the
Administrator first published a public
notice of a preliminary determination
or draft permit.

(j) Control technology review. (1) A
major stationary source or major
modification shall meet each applica-
ble emissions limitation under the
State Implementation Plan and each
applicable emissions standard and
standard of performance under 40 CFR
parts 60 and 61.

(2) A new major stationary source
shall apply best available control tech-
nology for each regulated NSR pollut-
ant that it would have the potential to
emit in significant amounts.

(3) A major modification shall apply
best available control technology for
each regulated NSR pollutant for
which it would result in a significant
net emissions increase at the source.
This requirement applies to each pro-
posed emissions unit at which a net
emissions increase in the pollutant
would occur as a result of a physical
change or change in the method of op-
eration in the unit.

(4) For phased construction projects,
the determination of best available
control technology shall be reviewed
and modified as appropriate at the lat-
est reasonable time which occurs no
later than 18 months prior to com-
mencement of construction of each
independent phase of the project. At
such time, the owner or operator of the
applicable stationary source may be re-
quired to demonstrate the adequacy of
any previous determination of best
available control technology for the
source.

(k) Source impact analysis—(1) Re-
quired demonstration. The owner or op-
erator of the proposed source or modi-
fication shall demonstrate that allow-
able emission increases from the pro-
posed source or modification, in con-
junction with all other applicable
emissions increases or reductions (in-
cluding secondary emissions), would
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not cause or contribute to air pollution
in violation of:

(i) Any national ambient air quality
standard in any air quality control re-
gion; or

(ii) Any applicable maximum allow-
able increase over the baseline con-
centration in any area.

(2) [Reserved]

(1) Air quality models. (1) All estimates
of ambient concentrations required
under this paragraph shall be based on
applicable air quality models, data
bases, and other requirements specified
in appendix W of part 51 of this chapter
(Guideline on Air Quality Models).

(2) Where an air quality model speci-
fied in appendix W of part 51 of this
chapter (Guideline on Air Quality Mod-
els) is inappropriate, the model may be
modified or another model substituted.
Such a modification or substitution of
a model may be made on a case-by-case
basis or, where appropriate, on a ge-
neric basis for a specific state program.
Written approval of the Administrator
must be obtained for any modification
or substitution. In addition, use of a
modified or substituted model must be
subject to notice and opportunity for
public comment under procedures de-
veloped in accordance with paragraph
(a) of this section.

(m) Air quality analysis—(1)
Preapplication analysis. (i) Any applica-
tion for a permit under this section
shall contain an analysis of ambient
air quality in the area that the major
stationary source or major modifica-
tion would affect for each of the fol-
lowing pollutants:

(a) For the source, each pollutant
that it would have the potential to
omit in a significant amount;

(b) For the modification, each pollut-
ant for which it would result in a sig-
nificant net emissions increase.

(ii) With respect to any such pollut-
ant for which no National Ambient Air
Quality Standard exists, the analysis
shall contain such air quality moni-
toring data as the Administrator deter-
mines is necessary to assess ambient
air quality for that pollutant in any
area that the emissions of that pollut-
ant would affect.

(iii) With respect to any such pollut-
ant (other than nonmethane hydro-
carbons) for which such a standard
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does exist, the analysis shall contain
continuous air quality monitoring data
gathered for purposes of determining
whether emissions of that pollutant
would cause or contribute to a viola-
tion of the standard or any maximum
allowable increase.

(iv) In general, the continuous air
quality monitoring data that is re-
quired shall have been gathered over a
period of at least one year and shall
represent at least the year preceding
receipt of the application, except that,
if the Administrator determines that a
complete and adequate analysis can be
accomplished with monitoring data
gathered over a period shorter than one
year (but not to be less than four
months), the data that is required shall
have been gathered over at least that
shorter period.

(v) For any application which be-
comes complete, except as to the re-
quirements of paragraphs (m)(1) (iii)
and (iv) of this section, between June 8,
1981, and February 9, 1982, the data that
paragraph (m)(1)(iii) of this section, re-
quires shall have been gathered over at
least the period from February 9, 1981,
to the date the application becomes
otherwise complete, except that:

(a) If the source or modification
would have been major for that pollut-
ant under 40 CFR 52.21 as in effect on
June 19, 1978, any monitoring data
shall have been gathered over at least
the period required by those regula-
tions.

(b) If the Administrator determines
that a complete and adequate analysis
can be accomplished with monitoring
data over a shorter period (not to be
less than four months), the data that
paragraph (m)(1)(iii) of this section, re-
quires shall have been gathered over at
least that shorter period.

(c) If the monitoring data would re-
late exclusively to ozone and would not
have been required under 40 CFR 52.21
as in effect on June 19, 1978, the Admin-
istrator may waive the otherwise appli-
cable requirements of this paragraph
(v) to the extent that the applicant
shows that the monitoring data would
be unrepresentative of air quality over
a full year.

(vi) The owner or operator of a pro-
posed stationary source or modifica-
tion of volatile organic compounds who
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satisfies all conditions of 40 CFR part
51 Appendix S, section IV may provide
post-approval monitoring data for
ozone in lieu of providing
preconstruction data as required under
paragraph (m)(1) of this section.

(vii) For any application that be-
comes complete, except as to the re-
quirements of paragraphs (m)(1) (iii)
and (iv) pertaining to PM,o, after De-
cember 1, 1988 and no later than August
1, 1989 the data that paragraph
(m)(1)(iii) requires shall have been
gathered over at least the period from
August 1, 1988 to the date the applica-
tion becomes otherwise complete, ex-
cept that if the Administrator deter-
mines that a complete and adequate
analysis can be accomplished with
monitoring data over a shorter period
(not to be less than 4 months), the data
that paragraph (m)(1)(iii) requires shall
have been gathered over that shorter
period.

(viii) With respect to any require-
ments for air quality monitoring of
PM,o under paragraphs (i)(11) (i) and
(ii) of this section the owner or oper-
ator of the source or modification shall
use a monitoring method approved by
the Administrator and shall estimate
the ambient concentrations of PM,,
using the data collected by such ap-
proved monitoring method in accord-
ance with estimating procedures ap-
proved by the Administrator.

(2) Post-construction monitoring.
The owner or operator of a major sta-
tionary source or major modification
shall, after construction of the sta-
tionary source or modification, con-
duct such ambient monitoring as the
Administrator determines is necessary
to determine the effect emissions from
the stationary source or modification
may have, or are having, on air quality
in any area.

(3) Operations of monitoring stations.
The owner or operator of a major sta-
tionary source or major modification
shall meet the requirements of Appen-
dix B to part 58 of this chapter during
the operation of monitoring stations
for purposes of satisfying paragraph
(m) of this section.

(n) Source information. The owner or
operator of a proposed source or modi-
fication shall submit all information
necessary to perform any analysis or
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make any determination
under this section.

(1) With respect to a source or modi-
fication to which paragraphs (j), (1), (n)
and (p) of this section apply, such in-
formation shall include:

(i) A description of the nature, loca-
tion, design capacity, and typical oper-
ating schedule of the source or modi-
fication, including specifications and
drawings showing its design and plant
layout;

(ii) A detailed schedule for construc-
tion of the source or modification;

(iii) A detailed description as to what
system of continuous emission reduc-
tion is planned for the source or modi-
fication, emission estimates, and any
other information necessary to deter-
mine that best available control tech-
nology would be applied.

(2) Upon request of the Adminis-
trator, the owner or operator shall also
provide information on:

(i) The air quality impact of the
source or modification, including mete-
orological and topographical data nec-
essary to estimate such impact; and

(ii) The air quality impacts, and the
nature and extent of any or all general
commercial, residential, industrial,
and other growth which has occurred
since August 7, 1977, in the area the
source or modification would affect.

(o) Additional impact analyses. (1) The
owner or operator shall provide an
analysis of the impairment to visi-
bility, soils and vegetation that would
occur as a result of the source or modi-
fication and general commercial, resi-
dential, industrial and other growth as-
sociated with the source or modifica-
tion. The owner or operator need not
provide an analysis of the impact on
vegetation having no significant com-
mercial or recreational value.

(2) The owner or operator shall pro-
vide an analysis of the air quality im-
pact projected for the area as a result
of general commercial, residential, in-
dustrial and other growth associated
with the source or modification.

(3) Visibility monitoring. The Adminis-
trator may require monitoring of visi-
bility in any Federal class I area near
the proposed new stationary source for
major modification for such purposes

required



§52.21

and by such means as the Adminis-
trator deems necessary and appro-
priate.

(p) Sources impacting Federal Class I
areas—additional requirements—(1) No-
tice to Federal land managers. The Ad-
ministrator shall provide written no-
tice of any permit application for a
proposed major stationary source or
major modification, the emissions from
which may affect a Class I area, to the
Federal land manager and the Federal
official charged with direct responsi-
bility for management of any lands
within any such area. Such notifica-
tion shall include a copy of all infor-
mation relevant to the permit applica-
tion and shall be given within 30 days
of receipt and at least 60 days prior to
any public hearing on the application
for a permit to construct. Such notifi-
cation shall include an analysis of the
proposed source’s anticipated impacts
on visibility in the Federal Class I
area. The Administrator shall also pro-
vide the Federal land manager and
such Federal officials with a copy of
the preliminary determination re-
quired under paragraph (q) of this sec-
tion, and shall make available to them
any materials used in making that de-
termination, promptly after the Ad-
ministrator makes such determination.
Finally, the Administrator shall also
notify all affected Federal land man-
agers within 30 days of receipt of any
advance notification of any such per-
mit application.

(2) Federal Land Manager. The Fed-
eral Land Manager and the Federal of-
ficial charged with direct responsi-
bility for management of such lands
have an affirmative responsibility to
protect the air quality related values
(including visibility) of such lands and
to consider, in consultation with the
Administrator, whether a proposed
source or modification will have an ad-
verse impact on such values.

(3) Visibility analysis. The Adminis-
trator shall consider any analysis per-
formed by the Federal land manager,
provided within 30 days of the notifica-
tion required by paragraph (p)(1) of this
section, that shows that a proposed
new major stationary source or major
modification may have an adverse im-
pact on visibility in any Federal Class
I area. Where the Administrator finds
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that such an analysis does not dem-
onstrate to the satisfaction of the Ad-
ministrator that an adverse impact on
vigibility will result in the Federal
Class I area, the Administrator must,
in the notice of public hearing on the
permit application, either explain his
decision or give notice as to where the
explanation can be obtained.

(4) Denial—impact on air quality re-
lated values. The Federal Land Manager
of any such lands may demonstrate to
the Administrator that the emissions
from a proposed source or modification
would have an adverse impact on the
air quality-related values (including
visibility) of those lands, notwith-
standing that the change in air quality
resulting from emissions from such
source or modification would not cause
or contribute to concentrations which
would exceed the maximum allowable
increases for a Class I area. If the Ad-
ministrator concurs with such dem-
onstration, then he shall not issue the
permit.

(5) Class I variances. The owner or op-
erator of a proposed source or modi-
fication may demonstrate to the Fed-
eral Land Manager that the emissions
from such source or modification would
have no adverse impact on the air qual-
ity related values of any such lands (in-
cluding visibility), notwithstanding
that the change in air quality resulting
from emissions from such source or
modification would cause or contribute
to concentrations which would exceed
the maximum allowable increases for a
Class I area. If the Federal land man-
ager concurs with such demonstration
and he so certifies, the State may au-
thorize the Administrator: Provided,
That the applicable requirements of
this section are otherwise met, to issue
the permit with such emission limita-
tions as may be necessary to assure
that emissions of sulfur dioxide, PM,s,
PM,o, and nitrogen oxides would not
exceed the following maximum allow-
able increases over minor source base-
line concentration for such pollutants:

Maximum
allowable
increase
(micrograms per
cubic meter)

Pollutant

PMz.s:
Annual arithmetic mean
24-hr maximum

o
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Maximum
allowable
Pollutant increase
(micrograms per
cubic meter)
PMjo:
Annual arithmetic mean ................... 17
24-hr maximum. .........ccocceiiiiiinnns 30
Sulfur dioxide:
Annual arithmetic mean ................... 20
24-hr maximum 91
3-hr maximum 325
Nitrogen dioxide:
Annual arithmetic mean ................... 25

(6) Sulfur dioxide variance by Governor
with Federal Land Manager’s concur-
rence. The owner or operator of a pro-
posed source or modification which
cannot be approved under paragraph
(a)(4) of this section may demonstrate
to the Governor that the source cannot
be constructed by reason of any max-
imum allowable increase for sulfur di-
oxide for a period of twenty-four hours
or less applicable to any Class I area
and, in the case of Federal mandatory
Class I areas, that a variance under
this clause would not adversely affect
the air quality related values of the
area (including visibility). The Gov-
ernor, after consideration of the Fed-
eral Land Manager’s recommendation
(if any) and subject to his concurrence,
may, after notice and public hearing,
grant a variance from such maximum
allowable increase. If such variance is
granted, the Administrator shall issue
a permit to such source or modification
pursuant to the requirements of para-
graph (q)(7) of this section: Provided,
That the applicable requirements of
this section are otherwise met.

() Variance by the Governor with the
President’s concurrence. In any case
where the Governor recommends a
variance in which the Federal Land
Manager does not concur, the rec-
ommendations of the Governor and the
Federal Land Manager shall be trans-
mitted to the President. The President
may approve the Governor’s rec-
ommendation if he finds that the vari-
ance is in the national interest. If the
variance is approved, the Adminis-
trator shall issue a permit pursuant to
the requirements of paragraph (q)(7) of
this section: Provided, That the appli-
cable requirements of this section are
otherwise met.

(8) Emission limitations for Presidential
or gubernatorial variance. In the case of
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a permit issued pursuant to paragraph
(a) (b) or (6) of this section the source
or modification shall comply with such
emission limitations as may be nec-
essary to assure that emissions of sul-
fur dioxide from the source or modi-
fication would not (during any day on
which the otherwise applicable max-
imum allowable increases are exceed-
ed) cause or contribute to concentra-
tions which would exceed the following
maximum allowable increases over the
baseline concentration and to assure
that such emissions would not cause or
contribute to concentrations which ex-
ceed the otherwise applicable max-
imum allowable increases for periods of
exposure of 24 hours or less for more
than 18 days, not necessarily consecu-
tive, during any annual period:

MAXIMUM ALLOWABLE INCREASE
[Micrograms per cubic meter]

Terrain areas
Period of exposure
Low High
24-hr MaXimuM .....ccoverereeneneseeeeeens 36 62
3-hr maximum ..o 130 221

(a) Public participation. The adminis-
trator shall follow the applicable pro-
cedures of 40 CFR part 124 in processing
applications under this section.

(r) Source obligation. (1) Any owner or
operator who constructs or operates a
source or modification not in accord-
ance with the application submitted
pursuant to this section or with the
terms of any approval to construct, or
any owner or operator of a source or
modification subject to this section
who commences construction after the
effective date of these regulations
without applying for and receiving ap-
proval hereunder, shall be subject to
appropriate enforcement action.

(2) Approval to construct shall be-
come invalid if construction is not
commenced within 18 months after re-
ceipt of such approval, if construction
is discontinued for a period of 18
months or more, or if construction is
not completed within a reasonable
time. The Administrator may extend
the 18-month period upon a satisfac-
tory showing that an extension is justi-
fied. This provision does not apply to
the time period between construction
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of the approved phases of a phased con-
struction project; each phase must
commence construction within 18
months of the projected and approved
commencement date.

(3) Approval to construct shall not
relieve any owner or operator of the re-
sponsibility to comply fully with appli-
cable provisions of the State imple-
mentation plan and any other require-
ments under local, State, or Federal
law.

(4) At such time that a particular
source or modification becomes a
major stationary source or major
modification solely by virtue of a re-
laxation in any enforceable limitation
which was established after August 7,
1980, on the capacity of the source or
modification otherwise to emit a pol-
lutant, such as a restriction on hours
of operation, then the requirements or
paragraphs (j) through (s) of this sec-
tion shall apply to the source or modi-
fication as though construction had
not yet commenced on the source or
modification.

(5) [Reserved]

(6) Except as otherwise provided in
paragraph (r)(6)(vi)(b) of this section,
the provisions of this paragraph (r)(6)
apply with respect to any regulated
NSR pollutant emitted from projects
at existing emissions units at a major
stationary source (other than projects
at a source with a PAL) in cir-
cumstances where there is a reasonable
possibility, within the meaning of
paragraph (r)(6)(vi) of this section, that
a project that is not a part of a major
modification may result in a signifi-
cant emissions increase of such pollut-
ant, and the owner or operator elects
to use the method specified in para-
graphs (b)(41)(ii)(a) through (c¢) of this
section for calculating projected actual
emissions.

(i) Before beginning actual construc-
tion of the project, the owner or oper-
ator shall document and maintain a
record of the following information:

(a) A description of the project;

(b) Identification of the emissions
unit(s) whose emissions of a regulated
NSR pollutant could be affected by the
project; and

(c) A description of the applicability
test used to determine that the project
is not a major modification for any

40

40 CFR Ch. | (7-1-19 Edition)

regulated NSR pollutant, including the
baseline actual emissions, the pro-
jected actual emissions, the amount of
emissions excluded under paragraph
(b)(41)(ii)(c) of this section and an ex-
planation for why such amount was ex-
cluded, and any netting calculations, if
applicable.

(ii) If the emissions unit is an exist-
ing electric utility steam generating
unit, before beginning actual construc-
tion, the owner or operator shall pro-
vide a copy of the information set out
in paragraph (r)(6)(i) of this section to
the Administrator. Nothing in this
paragraph (r)(6)(ii) shall be construed
to require the owner or operator of
such a unit to obtain any determina-
tion from the Administrator before be-
ginning actual construction.

(iii) The owner or operator shall
monitor the emissions of any regulated
NSR pollutant that could increase as a
result of the project and that is emit-
ted by any emissions unit identified in
paragraph (r)(6)(i)(b) of this section;
and calculate and maintain a record of
the annual emissions, in tons per year
on a calendar year basis, for a period of
5 years following resumption of regular
operations after the change, or for a
period of 10 years following resumption
of regular operations after the change
if the project increases the design ca-
pacity or potential to emit that regu-
lated NSR pollutant at such emissions
unit.

(iv) If the unit is an existing electric
utility steam generating unit, the
owner or operator shall submit a report
to the Administrator within 60 days
after the end of each year during which
records must be generated under para-
graph (r)(6)(iii) of this section setting
out the unit’s annual emissions during
the calendar year that preceded sub-
mission of the report.

(v) If the unit is an existing unit
other than an electric utility steam
generating unit, the owner or operator
shall submit a report to the Adminis-
trator if the annual emissions, in tons
per year, from the project identified in
paragraph (r)(6)(i) of this section, ex-
ceed the baseline actual emissions (as
documented and maintained pursuant
to paragraph (r)(6)(i)(c) of this section),
by a significant amount (as defined in
paragraph (b)(23) of this section) for
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that regulated NSR pollutant, and if
such emissions differ from the
preconstruction projection as docu-
mented and maintained pursuant to
paragraph (r)(6)(i)(c) of this section.
Such report shall be submitted to the
Administrator within 60 days after the
end of such year. The report shall con-
tain the following:

(a) The name, address and telephone
number of the major stationary source;

(b) The annual emissions as cal-
culated pursuant to paragraph (r)(6)(iii)
of this section; and

(¢) Any other information that the
owner or operator wishes to include in
the report (e.g., an explanation as to
why the emissions differ from the
preconstruction projection).

(vi) A ‘“‘reasonable possibility’ under
paragraph (r)(6) of this section occurs
when the owner or operator calculates
the project to result in either:

(a) A projected actual emissions in-
crease of at least 50 percent of the
amount that is a ‘‘significant emis-
sions increase,” as defined under para-
graph (b)(40) of this section (without
reference to the amount that is a sig-
nificant net emissions increase), for
the regulated NSR pollutant; or

(b) A projected actual emissions in-
crease that, added to the amount of
emissions excluded under paragraph
(b)(41)(ii)(c) of this section, sums to at
least 50 percent of the amount that is a
‘“‘significant emissions increase,”” as de-
fined under paragraph (b)(40) of this
section (without reference to the
amount that is a significant net emis-
sions increase), for the regulated NSR
pollutant. For a project for which a
reasonable possibility occurs only
within the meaning of paragraph
(r)(6)(vi)(b) of this section, and not also
within the meaning of paragraph
(r)(6)(vi)(a) of this section, then provi-
sions (r)(6)(ii) through (v) do not apply
to the project.

(7) The owner or operator of the
source shall make the information re-
quired to be documented and main-
tained pursuant to paragraph (r)(6) of
this section available for review upon a
request for inspection by the Adminis-
trator or the general public pursuant
to the requirements contained in
§70.4(b)(3)(viii) of this chapter.
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(s) Environmental impact statements.
Whenever any proposed source or modi-
fication is subject to action by a Fed-
eral Agency which might necessitate
preparation of an environmental im-
pact statement pursuant to the Na-
tional Environmental Policy Act (42
U.S.C. 4321), review by the Adminis-
trator conducted pursuant to this sec-
tion shall be coordinated with the
broad environmental reviews under
that Act and under section 309 of the
Clean Air Act to the maximum extent
feasible and reasonable.

(t) Disputed permits or redesignations.
If any State affected by the redesigna-
tion of an area by an Indian Governing
Body, or any Indian Governing Body of
a tribe affected by the redesignation of
an area by a State, disagrees with such
redesignation, or if a permit is pro-
posed to be issued for any major sta-
tionary source or major modification
proposed for construction in any State
which the Governor of an affected
State or Indian Governing Body of an
affected tribe determines will cause or
contribute to a cumulative change in
air quality in excess of that allowed in
this part within the affected State or
Indian Reservation, the Governor or
Indian Governing Body may request
the Administrator to enter into nego-
tiations with the parties involved to
resolve such dispute. If requested by
any State or Indian Governing Body in-
volved, the Administrator shall make a
recommendation to resolve the dispute
and protect the air quality related val-
ues of the lands involved. If the parties
involved do not reach agreement, the
Administrator shall resolve the dispute
and his determination, or the results of
agreements reached through other
means, shall become part of the appli-
cable State implementation plan and
shall be enforceable as part of such
plan. In resolving such disputes relat-
ing to area redesignation, the Adminis-
trator shall consider the extent to
which the lands involved are of suffi-
cient size to allow effective air quality
management or have air quality re-
lated values of such an area.

(u) Delegation of authority. (1) The Ad-
ministrator shall have the authority to
delegate his responsibility for con-
ducting source review pursuant to this
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section, in accordance with paragraph
(u)(2) of this section.

(2) Where the Administrator dele-
gates the responsibility for conducting
source review under this section to any
agency other than a Regional Office of
the Environmental Protection Agency,
the following provisions shall apply:

(i) Where the delegate agency is not
an air pollution control agency, it shall
consult with the appropriate state,
tribe, and local air pollution control
agency prior to making any determina-
tion under this section. Similarly,
where the delegate agency does not
have continuing responsibility for
managing land use, it shall consult
with the appropriate state, tribe, and
local agency primarily responsible for
managing land use prior to making any
determination under this section.

(ii) The delegate agency shall send a
copy of any public comment notice re-
quired under paragraph (r) of this sec-
tion to the Administrator through the
appropriate Regional Office.

(3) In the case of a source or modi-
fication which proposes to construct in
a class IIT area, emissions from which
would cause or contribute to air qual-
ity exceeding the maximum allowable
increase applicable if the area were
designated a class II area, and where no
standard under section 111 of the act
has been promulgated for such source
category, the Administrator must ap-
prove the determination of best avail-
able control technology as set forth in
the permit.

(v) Imnovative control technology. (1)
An owner or operator of a proposed
major stationary source or major
modification may request the Adminis-
trator in writing no later than the
close of the comment period under 40
CFR 124.10 to approve a system of inno-
vative control technology.

(2) The Administrator shall, with the
consent of the governor(s) of the af-
fected state(s), determine that the
source or modification may employ a
system of innovative control tech-
nology, if:

(i) The proposed control system
would not cause or contribute to an un-
reasonable risk to public health, wel-
fare, or safety in its operation or func-
tion;
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(ii) The owner or operator agrees to
achieve a level of continuous emissions
reduction equivalent to that which
would have been required under para-
graph (j)(2) of this section, by a date
specified by the Administrator. Such
date shall not be later than 4 years
from the time of startup or 7 years
from permit issuance;

(iii) The source or modification
would meet the requirements of para-
graphs (j) and (k) of this section, based
on the emissions rate that the sta-
tionary source employing the system
of innovative control technology would
be required to meet on the date speci-
fied by the Administrator;

(iv) The source or modification would
not before the date specified by the Ad-
ministrator:

(a) Cause or contribute to a violation
of an applicable national ambient air
quality standard; or

(b) Impact any area where an applica-
ble increment is known to be violated;
and

(v) All other applicable requirements
including those for public participation
have been met.

(vi) The provisions of paragraph (p) of
this section (relating to Class I areas)
have been satisfied with respect to all
periods during the life of the source or
modification.

(3) The Administrator shall withdraw
any approval to employ a system of in-
novative control technology made
under this section, if:

(i) The proposed system fails by the
specified date to achieve the required
continuous emissions reduction rate;
or

(ii) The proposed system fails before
the specified date so as to contribute to
an unreasonable risk to public health,
welfare, or safety; or

(iii) The Administrator decides at
any time that the proposed system is
unlikely to achieve the required level
of control or to protect the public
health, welfare, or safety.

(4) If a source or modification fails to
meet the required level of continuous
emission reduction within the specified
time period or the approval is with-
drawn in accordance with paragraph
(v)(3) of this section, the Administrator
may allow the source or modification
up to an additional 3 years to meet the
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requirement for the application of best
available control technology through
use of a demonstrated system of con-
trol.

(w) Permit rescission. (1) Any permit
issued under this section or a prior
version of this section shall remain in
effect, unless and until it expires under
paragraph (r) of this section or is re-
scinded under this paragraph (w).

(2) An owner or operator of a sta-
tionary source or modification who
holds a permit issued under this sec-
tion for the construction of a new
source or modification that meets the
requirement in paragraph (w)(3) of this
section may request that the Adminis-
trator rescind the permit or a par-
ticular portion of the permit.

(3) The Administrator may grant an
application for rescission if the appli-
cation shows that this section would
not apply to the source or modifica-
tion.

(4) If the Administrator rescinds a
permit under this paragraph, the Ad-
ministrator shall post a notice of the
rescission determination on a public
Web site identified by the Adminis-
trator within 60 days of the rescission.

(x)—(z) [Reserved]

(aa) Actuals PALs. The provisions in
paragraphs (aa)(l) through (15) of this
section govern actuals PALs.

(1) Applicability. (i) The Adminis-
trator may approve the use of an
actuals PAL, including for GHGs on ei-
ther a mass basis or a COze basis, for
any existing major stationary source
or any existing GHG-only source if the
PAL meets the requirements in para-
graphs (aa)(l) through (15) of this sec-
tion. The term ‘“PAL” shall mean
“actuals PAL” throughout paragraph
(aa) of this section.

(ii) Any physical change in or change
in the method of operation of a major
stationary source or a GHG-only
source that maintains its total source-
wide emissions below the PAL level,
meets the requirements in paragraphs
(aa)(1) through (15) of this section, and
complies with the PAL permit:

(a) Is not a major modification for
the PAL pollutant;

(b) Does not have to be approved
through the PSD program;

(¢) Is not subject to the provisions in
paragraph (r)(4) of this section (restric-
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tions on relaxing enforceable emission
limitations that the major stationary
source used to avoid applicability of
the major NSR program); and

(d) Does not make GHGs subject to
regulation as defined by paragraph
(b)(49) of this section.

(iii) Except as provided under para-
graph (aa)(1)(ii)(c) of this section, a
major stationary source or a GHG-only
source shall continue to comply with
all applicable Federal or State require-
ments, emission limitations, and work
practice requirements that were estab-
lished prior to the effective date of the
PAL.

(2) Definitions. For the purposes of
this section, the definitions in para-
graphs (aa)(2)(i) through (xi) of this
section apply. When a term is not de-
fined in these paragraphs, it shall have
the meaning given in paragraph (b) of
this section or in the Act.

(i) Actuals PAL for a major stationary
source means a PAL based on the base-
line actual emissions (as defined in
paragraph (b)(48) of this section) of all
emissions units (as defined in para-
graph (b)(7) of this section) at the
source, that emit or have the potential
to emit the PAL pollutant. For a GHG-
only source, actuals PAL means a PAL
based on the baseline actual emissions
(as defined in paragraph (aa)(2)(xiii) of
this section) of all emissions units (as
defined in paragraph (aa)(2)(xiv) of this
section) at the source, that emit or
have the potential to emit GHGs.

(ii) Allowable emissions means ‘‘allow-
able emissions’ as defined in paragraph
(b)(16) of this section, except as this
definition is modified according to
paragraphs (aa)(2)(ii)(a) and (b) of this
section.

(a) The allowable emissions for any
emissions unit shall be calculated con-
sidering any emission limitations that
are enforceable as a practical matter
on the emissions unit’s potential to
emit.

(b) An emissions unit’s potential to
emit shall be determined using the def-
inition in paragraph (b)(4) of this sec-
tion, except that the words ‘‘or en-
forceable as a practical matter’ should
be added after ‘‘federally enforceable.”

(iii) Small emissions unit means an
emissions unit that emits or has the
potential to emit the PAL pollutant in
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an amount less than the significant
level for that PAL pollutant, as defined
in paragraph (b)(23) of this section or in
the Act, whichever is lower. For a GHG
PAL issued on a COe basis, small emis-
sions unit means an emissions unit that
emits or has the potential to emit less
than the amount of GHGs on a COse
basis defined as ‘‘significant’ for the
purposes of paragraph (b)(49)(iii) of this
section at the time the PAL permit is
being issued.

(iv) Major emissions unit means:

(a) Any emissions unit that emits or
has the potential to emit 100 tons per
year or more of the PAL pollutant in
an attainment area; or

(b) Any emissions unit that emits or
has the potential to emit the PAL pol-
lutant in an amount that is equal to or
greater than the major source thresh-
old for the PAL pollutant as defined by
the Act for nonattainment areas. For
example, in accordance with the defini-
tion of major stationary source in sec-
tion 182(c) of the Act, an emissions unit
would be a major emissions unit for
VOC if the emissions unit is located in
a serious ozone nonattainment area
and it emits or has the potential to
emit 50 or more tons of VOC per year.

(c) For a GHG PAL issued on a COe
basis, any emissions unit that emits or
has the potential to emit equal to or
greater than the amount of GHGs on a
CO.e basis that would be sufficient for
a new source to trigger permitting re-
quirements under paragraph (b)(49) of
this section at the time the PAL per-
mit is being issued.

(v) Plantwide applicability limitation
(PAL) means an emission limitation
expressed on a mass basis in tons per
year, or expressed in tons per year COze
for a CO,e-based GHG emission limita-
tion, for a pollutant at a major sta-
tionary source or GHG-only source,
that is enforceable as a practical mat-
ter and established source-wide in ac-

cordance with paragraphs (aa)(1)
through (15) of this section.
(vi) PAL effective date generally

means the date of issuance of the PAL
permit. However, the PAL effective
date for an increased PAL is the date
any emissions unit that is part of the
PAL major modification becomes oper-
ational and begins to emit the PAL
pollutant.
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(vii) PAL effective period means the
period beginning with the PAL effec-
tive date and ending 10 years later.

(viil) PAL major modification means,
notwithstanding  paragraphs (0)(2),
(b)(3), and (b)(49) of this section (the
definitions for major modification, net
emissions increase, and subject to reg-
ulation), any physical change in or
change in the method of operation of
the PAL source that causes it to emit
the PAL pollutant at a level equal to
or greater than the PAL.

(ix) PAL permit means the major NSR
permit, the minor NSR permit, or the
State operating permit under a pro-
gram that is approved into the State
Implementation Plan, or the title V
permit issued by the Administrator
that establishes a PAL for a major sta-
tionary source or a GHG-only source.

(x) PAL pollutant means the pollutant
for which a PAL is established at a
major stationary source or a GHG-only
source. For a GHG-only source, the
only available PAL pollutant is green-
house gases.

(xi) Significant emissions unit means
an emissions unit that emits or has the
potential to emit a PAL pollutant in
an amount that is equal to or greater
than the significant level (as defined in
paragraph (b)(23) of this section or in
the Act, whichever is lower) for that
PAL pollutant, but 1less than the
amount that would qualify the unit as
a major emissions unit as defined in
paragraph (aa)(2)(iv) of this section.
For a GHG PAL issued on a CO,e basis,
significant emissions unit means any
emissions unit that emits or has the
potential to emit GHGs on a CO.e basis
in amounts equal to or greater than
the amount that would qualify the unit
as small emissions unit as defined in
paragraph (aa)(2)(iii) of this section,
but less than the amount that would
qualify the unit as a major emissions
unit as defined in paragraph
(aa)(2)(iv)(c) of this section.

(xii) GHG-only source means any ex-
isting stationary source that emits or
has the potential to emit GHGs in the
amount equal to or greater than the
amount of GHGs on a mass basis that
would be sufficient for a new source to
trigger permitting requirements for
GHGs under paragraph (b)(1) of this
section and the amount of GHGs on a
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CO,e basis that would be sufficient for
a new source to trigger permitting re-
quirements for GHGs under paragraph
(b)(49) of this section at the time the
PAL permit is being issued, but does
not emit or have the potential to emit
any other non-GHG regulated NSR pol-
lutant at or above the applicable major
source threshold. A GHG-only source
may only obtain a PAL for GHG emis-
sions under paragraph (aa) of this sec-
tion.

(xiii) Baseline actual emissions for a
GHG PAL means the average rate, in
tons per year CO,e or tons per year
GHG, as applicable, at which the emis-
sions unit actually emitted GHGs dur-
ing any consecutive 24-month period
selected by the owner or operator with-
in the 10-year period immediately pre-
ceding either the date the owner or op-
erator begins actual construction of
the project, or the date a complete per-
mit application is received by the Ad-
ministrator for a permit required under
this section or by the permitting au-
thority for a permit required by a plan,
whichever is earlier. For any existing
electric utility steam generating unit,
baseline actual emissions for a GHG PAL
means the average rate, in tons per
year CO;e or tons per year GHG, as ap-
plicable, at which the emissions unit
actually emitted the GHGs during any
consecutive 24-month period selected
by the owner or operator within the 5-
year period immediately preceding ei-
ther the date the owner or operator be-
gins actual construction of the project,
except that the Administrator shall
allow the use of a different time period
upon a determination that it is more
representative of normal source oper-
ation.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(c¢) The average rate shall be adjusted
downward to exclude any emissions
that would have exceeded an emission
limitation with which the stationary
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source must currently comply, had
such stationary source been required to
comply with such limitations during
the consecutive 24-month period.

(d) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual GHG
emissions and for adjusting this
amount if required by paragraphs
(aa)(2)(xiii)(b) and (c) of this section.

(xiv) Emissions unit with respect to
GHGs means any part of a stationary
source that emits or has the potential
to emit GHGs. For purposes of this sec-
tion, there are two types of emissions
units as described in the following:

(a) A new emissions unit is any emis-
sions unit that is (or will be) newly
constructed and that has existed for
less than 2 years from the date such
emissions unit first operated.

(b) An existing emissions unit is any
emissions unit that does not meet the
requirements in paragraph
(aa)(2)(xiv)(a) of this section.

(xv) Minor source means any sta-
tionary source that does not meet the
definition of major stationary source
in paragraph (b)(1) of this section for
any pollutant at the time the PAL is
issued.

(3) Permit application requirements. As
part of a permit application requesting
a PAL, the owner or operator of a
major stationary source or a GHG-only
source shall submit the following infor-
mation to the Administrator for ap-
proval:

(i) A list of all emissions units at the
source designated as small, significant
or major based on their potential to
emit. In addition, the owner or oper-
ator of the source shall indicate which,
if any, Federal or State applicable re-
quirements, emission limitations, or
work practices apply to each unit.

(ii) Calculations of the baseline ac-
tual emissions (with supporting docu-
mentation). Baseline actual emissions
are to include emissions associated not
only with operation of the unit, but
also emissions associated with startup,
shutdown, and malfunction.

(iii) The calculation procedures that
the major stationary source owner or
operator proposes to use to convert the
monitoring system data to monthly
emissions and annual emissions based
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on a 12-month rolling total for each
month as required by paragraph
(aa)(13)(i) of this section.

(iv) As part of a permit application
requesting a GHG PAL, the owner or
operator of a major stationary source
or a GHG-only source shall submit a
statement by the source owner or oper-
ator that clarifies whether the source
is an existing major source as defined
in paragraph (b)(1)(i)(a) and (b) of this
section or a GHG-only source as de-
fined in paragraph (aa)(2)(xii) of this
section.

(4) General requirements for estab-
lishing PALs. (i) The Administrator is
allowed to establish a PAL at a major
stationary source or a GHG-only
source, provided that at a minimum,
the requirements in paragraphs
(aa)(4)(i)(a) through (g) of this section
are met.

(a) The PAL shall impose an annual
emission limitation expressed on a
mass basis in tons per year, or ex-
pressed in tons per year CO.e, that is
enforceable as a practical matter, for
the entire major stationary source or
GHG-only source. For each month dur-
ing the PAL effective period after the
first 12 months of establishing a PAL,
the major stationary source or GHG-
only source owner or operator shall
show that the sum of the monthly
emissions from each emissions unit
under the PAL for the previous 12 con-
secutive months is less than the PAL
(a 12-month average, rolled monthly).
For each month during the first 11
months from the PAL effective date,
the major stationary source or GHG-
only source owner or operator shall
show that the sum of the preceding
monthly emissions from the PAL effec-
tive date for each emissions unit under
the PAL is less than the PAL.

(b) The PAL shall be established in a
PAL permit that meets the public par-
ticipation requirements in paragraph
(aa)(b) of this section.

(¢) The PAL permit shall contain all
the requirements of paragraph (aa)(7)
of this section.

(d) The PAL shall include fugitive
emissions, to the extent quantifiable,
from all emissions units that emit or
have the potential to emit the PAL
pollutant at the major stationary
source or GHG-only source.
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(e) Bach PAL shall regulate emis-
sions of only one pollutant.

(f) Bach PAL shall have a PAL effec-
tive period of 10 years.

(g) The owner or operator of the
major stationary source or GHG-only
source with a PAL shall comply with
the monitoring, recordkeeping, and re-
porting requirements provided in para-
graphs (aa)(12) through (14) of this sec-
tion for each emissions unit under the
PAL through the PAL effective period.

(ii) At no time (during or after the
PAL effective period) are emissions re-
ductions of a PAL pollutant that occur
during the PAL effective period cred-
itable as decreases for purposes of off-
sets under §51.165(a)(3)(ii) of this chap-
ter unless the level of the PAL is re-
duced by the amount of such emissions
reductions and such reductions would
be creditable in the absence of the
PAL.

(5) Public participation requirements for
PALs. PALs for existing major sta-
tionary sources or GHG-only sources
shall be established, renewed, or in-
creased through a procedure that is
consistent with §§51.160 and 51.161 of
this chapter. This includes the require-
ment that the Administrator provide
the public with notice of the proposed
approval of a PAL permit and at least
a 30-day period for submittal of public
comment. The Administrator must ad-
dress all material comments before
taking final action on the permit.

(6) Setting the 10-year actuals PAL
level. (i) Except as provided in para-
graph (aa)(6)(ii) and (iii) of this section,
the plan shall provide that the actuals
PAL level for a major stationary
source or a GHG-only source shall be
established as the sum of the baseline
actual emissions (as defined in para-
graph (b)(48) of this section or, for
GHGs, paragraph (aa)(2)(xiii) of this
section) of the PAL pollutant for each
emissions unit at the source; plus an
amount equal to the applicable signifi-
cant level for the PAL pollutant under
paragraph (b)(23) of this section or
under the Act, whichever is lower.
When establishing the actuals PAL
level, for a PAL pollutant, only one
consecutive 24-month period must be
used to determine the baseline actual
emissions for all existing emissions
units. However, a different consecutive
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24-month period may be used for each
different PAL pollutant. Emissions as-
sociated with units that were perma-
nently shut down after this 24-month
period must be subtracted from the
PAL level. The reviewing authority
shall specify a reduced PAL level(s) (in
tons/yr) in the PAL permit to become
effective on the future compliance
date(s) of any applicable Federal or
State regulatory requirement(s) that
the reviewing authority is aware of
prior to issuance of the PAL permit.
For instance, if the source owner or op-
erator will be required to reduce emis-
sions from industrial boilers in half
from baseline emissions of 60 ppm NOx
to a new rule limit of 30 ppm, then the
permit shall contain a future effective
PAL level that is equal to the current
PAL level reduced by half of the origi-
nal baseline emissions of such unit(s).

(ii) For newly constructed units
(which do not include modifications to
existing units) on which actual con-
struction began after the 24-month pe-
riod, in lieu of adding the baseline ac-
tual emissions as specified in para-
graph (aa)(6)(i) of this section, the
emissions must be added to the PAL
level in an amount equal to the poten-
tial to emit of the units.

(iii) For CO,e based GHG PAL, the
actuals PAL level shall be established
as the sum of the GHGs baseline actual
emissions (as defined in paragraph
(aa)(2)(xiii) of this section) of GHGs for
each emissions unit at the source, plus
an amount equal to the amount defined
as ‘‘significant’ on a CO,e basis for the
purposes of paragraph (b)(49)(iii) at the
time the PAL permit is being issued.
When establishing the actuals PAL
level for a CO,e-based PAL, only one
consecutive 24-month period must be
used to determine the baseline actual
emissions for all existing emissions
units. Emissions associated with units
that were permanently shut down after
this 24-month period must be sub-
tracted from the PAL level. The re-
viewing authority shall specify a re-
duced PAL level (in tons per year CO,e)
in the PAL permit to become effective
on the future compliance date(s) of any
applicable Federal or state regulatory
requirement(s) that the reviewing au-
thority is aware of prior to issuance of
the PAL permit.
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(7T) Contents of the PAL permit. The
PAL permit must contain, at a min-
imum, the information in paragraphs
(aa)(7)(i) through (xi) of this section.

(i) The PAL pollutant and the appli-
cable source-wide emission limitation
in tons per year or tons per year COse.

(ii) The PAL permit effective date
and the expiration date of the PAL
(PAL effective period).

(iii) Specification in the PAL permit
that if a major stationary source or a
GHG-only source owner or operator ap-
plies to renew a PAL in accordance
with paragraph (aa)(10) of this section
before the end of the PAL effective pe-
riod, then the PAL shall not expire at
the end of the PAL effective period. It
shall remain in effect until a revised
PAL permit is issued by a reviewing
authority.

(iv) A requirement that emission cal-
culations for compliance purposes must
include emissions from startups, shut-
downs, and malfunctions.

(v) A requirement that, once the PAL
expires, the major stationary source or
GHG-only source is subject to the re-
quirements of paragraph (aa)(9) of this
section.

(vi) The calculation procedures that
the major stationary source or GHG-
only source owner or operator shall use
to convert the monitoring system data
to monthly emissions and annual emis-
sions based on a 12-month rolling total
as required by paragraph (aa)(13)(i) of
this section.

(vii) A requirement that the major
stationary source or GHG-only source
owner or operator monitor all emis-
sions units in accordance with the pro-
visions under paragraph (aa)(12) of this
section.

(viii) A requirement to retain the
records required under paragraph
(aa)(13) of this section on site. Such
records may be retained in an elec-
tronic format.

(ix) A requirement to submit the re-
ports required under paragraph (aa)(14)
of this section by the required dead-
lines.

(X) Any other requirements that the
Administrator deems necessary to im-
plement and enforce the PAL.

(xi) A permit for a GHG PAL issued
to a GHG-only source shall also include
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a statement denoting that GHG emis-
sions at the source will not be subject
to regulation under paragraph (b)(49) of
this section as long as the source com-
plies with the PAL.

(8) PAL effective period and reopening
of the PAL permit. The requirements in
paragraphs (aa)(8)(i) and (ii) of this sec-
tion apply to actuals PALs.

(i) PAL effective period. The Adminis-
trator shall specify a PAL effective pe-
riod of 10 years.

(ii) Reopening of the PAL permit. (a)
During the PAL effective period, the
Administrator must reopen the PAL
permit to:

(I) Correct typographical/calculation
errors made in setting the PAL or re-
flect a more accurate determination of
emissions used to establish the PAL;

(2) Reduce the PAL if the owner or
operator of the major stationary
source creates creditable emissions re-
ductions for wuse as offsets under
§51.165(a)(3)(ii) of this chapter; and

(3) Revise the PAL to reflect an in-
crease in the PAL as provided under
paragraph (aa)(11) of this section.

(b) The Administrator shall have dis-
cretion to reopen the PAL permit for
the following:

(I) Reduce the PAL to reflect newly
applicable Federal requirements (for
example, NSPS) with compliance dates
after the PAL effective date;

(2) Reduce the PAL consistent with
any other requirement, that is enforce-
able as a practical matter, and that the
State may impose on the major sta-
tionary source or GHG-only source
under the State Implementation Plan;
and

(3) Reduce the PAL if the reviewing
authority determines that a reduction
is necessary to avoid causing or con-
tributing to a NAAQS or PSD incre-
ment violation, or to an adverse im-
pact on an air quality related value
that has been identified for a Federal
Class I area by a Federal Land Manager
and for which information is available
to the general public.

(c) Except for the permit reopening in
paragraph (aa)(8)(ii)(a)(I) of this sec-
tion for the correction of typo-
graphical/calculation errors that do
not increase the PAL level, all other
reopenings shall be carried out in ac-
cordance with the public participation

48

40 CFR Ch. | (7-1-19 Edition)

requirements of paragraph (aa)(5) of
this section.

(9) Expiration of a PAL. Any PAL that
is not renewed in accordance with the
procedures in paragraph (aa)(10) of this
section shall expire at the end of the
PAL effective period, and the require-
ments in paragraphs (aa)(9)(i) through
(v) of this section shall apply.

(i) Each emissions unit (or each
group of emissions units) that existed
under the PAL shall comply with an al-
lowable emission limitation under a re-
vised permit established according to
the procedures in paragraphs
(aa)(9)(1)(a) and (b) of this section.

(a) Within the time frame specified
for PAL renewals 1in paragraph
(aa)(10)(ii) of this section, the major
stationary source or GHG-only source
shall submit a proposed allowable
emission limitation for each emissions
unit (or each group of emissions units,
if such a distribution is more appro-
priate as decided by the Administrator)
by distributing the PAL allowable
emissions for the major stationary
source or GHG-only source among each
of the emissions units that existed
under the PAL. If the PAL had not yet
been adjusted for an applicable require-
ment that became effective during the
PAL effective period, as required under
paragraph (aa)(10)(v) of this section,
such distribution shall be made as if
the PAL had been adjusted.

(b) The Administrator shall decide
whether and how the PAL allowable
emissions will be distributed and issue
a revised permit incorporating allow-
able limits for each emissions unit, or
each group of emissions units, as the
Administrator determines is appro-
priate.

(ii) Each emissions unit(s) shall com-
ply with the allowable emission limita-
tion on a 12-month rolling basis. The
Administrator may approve the use of
monitoring systems (source testing,
emission factors, etc.) other than
CEMS, CERMS, PEMS, or CPMS to
demonstrate compliance with the al-
lowable emission limitation.

(iii) Until the Administrator issues
the revised permit incorporating allow-
able limits for each emissions unit, or
each group of emissions units, as re-
quired under paragraph (aa)(9)(i)(b) of
this section, the source shall continue
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to comply with a source-wide, multi-
unit emissions cap equivalent to the
level of the PAL emission limitation.

(iv) Any physical change or change in
the method of operation at the major
stationary source or GHG-only source
will be subject to major NSR require-
ments if such change meets the defini-
tion of major modification in para-
graph (b)(2) of this section.

(v) The major stationary source or
GHG-only source owner or operator
shall continue to comply with any
State or Federal applicable require-
ments (BACT, RACT, NSPS, etc.) that
may have applied either during the
PAL effective period or prior to the
PAL effective period except for those
emission limitations that had been es-
tablished pursuant to paragraph (r)(4)
of this section, but were eliminated by
the PAL in accordance with the provi-
sions in paragraph (aa)(1)(ii)(c) of this
section.

(10) Renewal of a PAL. (i) The Admin-
istrator shall follow the procedures
specified in paragraph (aa)(d) of this
section in approving any request to
renew a PAL for a major stationary
source or a GHG-only source, and shall
provide both the proposed PAL level
and a written rationale for the pro-
posed PAL level to the public for re-
view and comment. During such public
review, any person may propose a PAL
level for the source for consideration
by the Administrator.

(i1) Application deadline. A major sta-
tionary source or GHG-only source
owner or operator shall submit a time-
ly application to the Administrator to
request renewal of a PAL. A timely ap-
plication is one that is submitted at
least 6 months prior to, but not earlier
than 18 months from, the date of per-
mit expiration. This deadline for appli-
cation submittal is to ensure that the
permit will not expire before the per-
mit is renewed. If the owner or oper-
ator of a major stationary source or
GHG-only source submits a complete
application to renew the PAL within
this time period, then the PAL shall
continue to be effective until the re-
vised permit with the renewed PAL is
issued.

(iii) Application requirements. The ap-
plication to renew a PAL permit shall
contain the information required in
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paragraphs (aa)(10)(iii)(a) through (d)
of this section.

(a) The information required in para-
graphs (aa)(3)(i) through (iii) of this
section.

(b) A proposed PAL level.

(¢) The sum of the potential to emit
of all emissions units under the PAL
(with supporting documentation).

(d) Any other information the owner
or operator wishes the Administrator
to consider in determining the appro-
priate level for renewing the PAL.

(iv) PAL adjustment. In determining
whether and how to adjust the PAL,
the Administrator shall consider the
options outlined in paragraphs
(aa)(10)(iv)(a) and (b) of this section.
However, in no case may any such ad-
justment fail to comply with paragraph
(aa)(10)(iv)(c) of this section.

(a) If the emissions level calculated
in accordance with paragraph (aa)(6) of
this section is equal to or greater than
80 percent of the PAL level, the Admin-
istrator may renew the PAL at the
same level without considering the fac-
tors set forth in paragraph
(aa)(10)(iv)(b) of this section; or

(b) The Administrator may set the
PAL at a level that he or she deter-
mines to be more representative of the
source’s baseline actual emissions, or
that he or she determines to be more
appropriate considering air quality
needs, advances in control technology,
anticipated economic growth in the
area, desire to reward or encourage the
source’s voluntary emissions reduc-
tions, or other factors as specifically
identified by the Administrator in his
or her written rationale.

(c) Notwithstanding paragraphs
(aa)(10)(iv)(a) and (b) of this section:

(I) If the potential to emit of the
major stationary source or GHG-only
source is less than the PAL, the Ad-
ministrator shall adjust the PAL to a
level no greater than the potential to
emit of the source; and

(2) The Administrator shall not ap-
prove a renewed PAL level higher than
the current PAL, unless the major sta-
tionary source or GHG-only source has
complied with the provisions of para-
graph (aa)(11) of this section (increas-
ing a PAL).

(v) If the compliance date for a State
or Federal requirement that applies to
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the PAL source occurs during the PAL
effective period, and if the Adminis-
trator has not already adjusted for
such requirement, the PAL shall be ad-
justed at the time of PAL permit re-
newal or title V permit renewal, which-
ever occurs first.

(11) Increasing a PAL during the PAL
effective period. (i) The Administrator
may increase a PAL emission limita-
tion only if the major stationary
source or GHG-only source complies
with the provisions in paragraphs
(aa)(11)(i)(a) through (d) of this section.

(a) The owner or operator of the
major stationary source or GHG-only
source shall submit a complete applica-
tion to request an increase in the PAL
limit for a PAL major modification.
Such application shall identify the
emissions unit(s) contributing to the
increase in emissions so as to cause the
major stationary or GHG-only source’s
emissions to equal or exceed its PAL.

(b) As part of this application, the
major stationary source or GHG-only
source owner or operator shall dem-
onstrate that the sum of the baseline
actual emissions of the small emissions
units, plus the sum of the baseline ac-
tual emissions of the significant and
major emissions units assuming appli-
cation of BACT equivalent controls,
plus the sum of the allowable emissions
of the new or modified emissions
unit(s) exceeds the PAL. The level of
control that would result from BACT
equivalent controls on each significant
or major emissions unit shall be deter-
mined by conducting a new BACT anal-
ysis at the time the application is sub-
mitted, unless the emissions unit is
currently required to comply with a
BACT or LAER requirement that was
established within the preceding 10
years. In such a case, the assumed con-
trol level for that emissions unit shall
be equal to the level of BACT or LAER
with which that emissions unit must
currently comply.

(¢) The owner or operator obtains a
major NSR permit for all emissions
unit(s) identified in paragraph
(aa)(11)(i)(a) of this section, regardless
of the magnitude of the emissions in-
crease resulting from them (that is, no
significant levels apply). These emis-
sions unit(s) shall comply with any
emissions requirements resulting from
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the major NSR process (for example,
BACT), even though they have also be-
come subject to the PAL or continue to
be subject to the PAL.

(d) The PAL permit shall require
that the increased PAL level shall be
effective on the day any emissions unit
that is part of the PAL major modifica-
tion becomes operational and begins to
emit the PAL pollutant.

(ii) The Administrator shall cal-
culate the new PAL as the sum of the
allowable emissions for each modified
or new emissions unit, plus the sum of
the baseline actual emissions of the
significant and major emissions units
(assuming application of BACT equiva-
lent controls as determined in accord-
ance with paragraph (aa)(11)(i)(b)), plus
the sum of the baseline actual emis-
sions of the small emissions units.

(iii) The PAL permit shall be revised
to reflect the increased PAL level pur-
suant to the public notice require-
ments of paragraph (aa)(b) of this sec-
tion.

(12) Monitoring requirements for PALSs.
(i) General requirements. (a) Each PAL
permit must contain enforceable re-
quirements for the monitoring system
that accurately determines plantwide
emissions of the PAL pollutant in
terms of mass per unit of time or CO,e
per unit of time. Any monitoring sys-
tem authorized for use in the PAL per-
mit must be based on sound science
and meet generally acceptable sci-
entific procedures for data quality and
manipulation. Additionally, the infor-
mation generated by such system must
meet minimum legal requirements for
admissibility in a judicial proceeding
to enforce the PAL permit.

(b) The PAL monitoring system must
employ one or more of the four general
monitoring approaches meeting the
minimum requirements set forth in
paragraphs (aa)(12)(ii)(a) through (d) of
this section and must be approved by
the Administrator.

(c) Notwithstanding paragraph
(aa)(12)(i)(b) of this section, you may
also employ an alternative monitoring
approach that meets paragraph
(aa)(12)(i)(a) of this section if approved
by the Administrator.

(d) Failure to use a monitoring sys-
tem that meets the requirements of
this section renders the PAL invalid.
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(ii) Minimum performance require-
ments for approved monitoring ap-
proaches. The following are acceptable
general monitoring approaches when
conducted in accordance with the min-
imum requirements in paragraphs
(aa)(12)(iii) through (ix) of this section:

(a) Mass balance calculations for ac-
tivities using coatings or solvents;

(b) CEMS;

(¢) CPMS or PEMS; and

(d) Emission factors.

(iii) Mass balance calculations. An
owner or operator using mass balance
calculations to monitor PAL pollutant
emissions from activities using coating
or solvents shall meet the following re-
quirements:

(a) Provide a demonstrated means of
validating the published content of the
PAL pollutant that is contained in or
created by all materials used in or at
the emissions unit;

(b) Assume that the emissions unit
emits all of the PAL pollutant that is
contained in or created by any raw ma-
terial or fuel used in or at the emis-
sions unit, if it cannot otherwise be ac-
counted for in the process; and

(c) Where the vendor of a material or
fuel, which is used in or at the emis-
sions unit, publishes a range of pollut-
ant content from such material, the
owner or operator must use the highest
value of the range to calculate the PAL
pollutant emissions unless the Admin-
istrator determines there is site-spe-
cific data or a site-specific monitoring
program to support another content
within the range.

(iv) CEMS. An owner or operator
using CEMS to monitor PAL pollutant
emissions shall meet the following re-
quirements:

(a) CEMS must comply with applica-
ble Performance Specifications found
in 40 CFR part 60, appendix B; and

(b) CEMS must sample, analyze and
record data at least every 15 minutes
while the emissions unit is operating.

(v) CPMS or PEMS. An owner or oper-
ator using CPMS or PEMS to monitor
PAL pollutant emissions shall meet
the following requirements:

(a) The CPMS or the PEMS must be
based on current site-specific data
demonstrating a correlation between
the monitored parameter(s) and the
PAL pollutant emissions across the
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range of operation of the emissions
unit; and

(b) Bach CPMS or PEMS must sam-
ple, analyze, and record data at least
every 15 minutes, or at another less
frequent interval approved by the Ad-
ministrator, while the emissions unit
is operating.

(vi) Emission factors. An owner or op-
erator using emission factors to mon-
itor PAL pollutant emissions shall
meet the following requirements:

(a) All emission factors shall be ad-
justed, if appropriate, to account for
the degree of uncertainty or limita-
tions in the factors’ development;

(b) The emissions unit shall operate
within the designated range of use for
the emission factor, if applicable; and

(¢) If technically practicable, the
owner or operator of a significant emis-
sions unit that relies on an emission
factor to calculate PAL pollutant
emissions shall conduct validation
testing to determine a site-specific
emission factor within 6 months of
PAL permit issuance, unless the Ad-
ministrator determines that testing is
not required.

(vii) A source owner or operator must
record and report maximum potential
emissions without considering enforce-
able emission limitations or oper-
ational restrictions for an emissions
unit during any period of time that
there is no monitoring data, unless an-
other method for determining emis-
sions during such periods is specified in
the PAL permit.

(viii) Notwithstanding the require-
ments in paragraphs (aa)(12)(iii)
through (vii) of this section, where an
owner or operator of an emissions unit
cannot demonstrate a correlation be-
tween the monitored parameter(s) and
the PAL pollutant emissions rate at all
operating points of the emissions unit,
the Administrator shall, at the time of
permit issuance:

(a) Establish default value(s) for de-
termining compliance with the PAL
based on the highest potential emis-
sions reasonably estimated at such op-
erating point(s); or

(b) Determine that operation of the
emissions unit during operating condi-
tions when there is no correlation be-
tween monitored parameter(s) and the
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PAL pollutant emissions is a violation
of the PAL.

(ix) Re-validation. All data used to es-
tablish the PAL pollutant must be re-
validated through performance testing
or other scientifically valid means ap-
proved by the Administrator. Such
testing must occur at least once every
5 years after issuance of the PAL.

(13) Recordkeeping requirements. (1)
The PAL permit shall require an owner
or operator to retain a copy of all
records necessary to determine compli-
ance with any requirement of para-
graph (aa) of this section and of the
PAL, including a determination of each
emissions unit’s 12-month rolling total
emissions, for 5 years from the date of
such record.

(ii) The PAL permit shall require an
owner or operator to retain a copy of
the following records for the duration
of the PAL effective period plus 5
years:

(a) A copy of the PAL permit applica-
tion and any applications for revisions
to the PAL; and

(b) Each annual certification of com-
pliance pursuant to title V and the
data relied on in certifying the compli-
ance.

(14) Reporting and motification require-
ments. The owner or operator shall sub-
mit semi-annual monitoring reports
and prompt deviation reports to the
Administrator in accordance with the
applicable title V operating permit
program. The reports shall meet the re-
quirements in paragraphs (aa)(14)(i)
through (iii) of this section.

(i) Semi-annual report. The semi-an-
nual report shall be submitted to the
Administrator within 30 days of the
end of each reporting period. This re-
port shall contain the information re-
quired in paragraphs (aa)(14)(i)(a)
through (g) of this section.

(a) The identification of owner and
operator and the permit number.

(b) Total annual emissions (expressed
on a mass-basis in tons per year, or ex-
pressed in tons per year COe) based on
a 12-month rolling total for each
month in the reporting period recorded
pursuant to paragraph (aa)(13)(i) of this
section.

(c) All data relied upon, including,
but not limited to, any Quality Assur-
ance or Quality Control data, in calcu-
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lating the monthly and annual PAL
pollutant emissions.

(d) A list of any emissions units
modified or added to the major sta-
tionary source or GHG-only source dur-
ing the preceding 6-month period.

(e) The number, duration, and cause
of any deviations or monitoring mal-
functions (other than the time associ-
ated with zero and span calibration
checks), and any corrective action
taken.

(f) A notification of a shutdown of
any monitoring system, whether the
shutdown was permanent or tem-
porary, the reason for the shutdown,
the anticipated date that the moni-
toring system will be fully operational
or replaced with another monitoring
system, and whether the emissions
unit monitored by the monitoring sys-
tem continued to operate, and the cal-
culation of the emissions of the pollut-
ant or the number determined by
method included in the permit, as pro-
vided by (aa)(12)(vii).

(g9) A signed statement by the respon-
sible official (as defined by the applica-
ble title V operating permit program)
certifying the truth, accuracy, and
completeness of the information pro-
vided in the report.

(ii) Deviation report. The major sta-
tionary source or GHG-only source
owner or operator shall promptly sub-
mit reports of any deviations or ex-
ceedance of the PAL requirements, in-
cluding periods where no monitoring is
available. A report submitted pursuant
to §70.6(a)(3)(iii)(B) of this chapter
shall satisfy this reporting require-
ment. The deviation reports shall be
submitted within the time limits pre-
scribed by the applicable program im-
plementing §70.6(a)(3)(iii)(B) of this
chapter. The reports shall contain the
following information:

(a) The identification of owner and
operator and the permit number;

(b) The PAL requirement that experi-
enced the deviation or that was exceed-
ed;

(c) Emissions resulting from the devi-
ation or the exceedance; and

(d) A signed statement by the respon-
sible official (as defined by the applica-
ble title V operating permit program)
certifying the truth, accuracy, and
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completeness of the information pro-
vided in the report.

(iii) Re-validation results. The owner
or operator shall submit to the Admin-
istrator the results of any re-validation
test or method within 3 months after
completion of such test or method.

(15) Transition requirements. (i) The
Administrator may not issue a PAL
that does not comply with the require-
ments in paragraphs (aa)(l) through
(15) of this section after March 3, 2003.

(ii) The Administrator may supersede
any PAL that was established prior to
March 3, 2003 with a PAL that complies
with the requirements of paragraphs
(aa)(1) through (15) of this section.

(bb) If any provision of this section,
or the application of such provision to
any person or circumstance, is held in-
valid, the remainder of this section, or
the application of such provision to
persons or circumstances other than
those as to which it is held invalid,
shall not be affected thereby.

(cc) Without regard to other consid-
erations, routine maintenance, repair
and replacement includes, but is not
limited to, the replacement of any
component of a process unit with an
identical or functionally equivalent
component(s), and maintenance and re-
pair activities that are part of the re-
placement activity, provided that all of
the requirements in paragraphs (cc)(1)
through (3) of this section are met.

(1) Capital cost threshold for equipment
replacement. (i) For an electric utility
steam generating unit, as defined in
§52.21(b)(31), the fixed capital cost of
the replacement component(s) plus the
cost of any associated maintenance and
repair activities that are part of the re-
placement shall not exceed 20 percent
of the replacement value of the process
unit, at the time the equipment is re-
placed. For a process unit that is not
an electric utility steam generating
unit the fixed capital cost of the re-
placement component(s) plus the cost
of any associated maintenance and re-
pair activities that are part of the re-
placement shall not exceed 20 percent
of the replacement value of the process
unit, at the time the equipment is re-
placed.

(ii) In determining the replacement
value of the process unit; and, except
as otherwise allowed under paragraph

53

§52.21

(ce)(1)(iii) of this section, the owner or
operator shall determine the replace-
ment value of the process unit on an
estimate of the fixed capital cost of
constructing a new process unit, or on
the current appraised value of the proc-
ess unit.

(iii) As an alternative to paragraph
(ce)(1)(ii) of this section for deter-
mining the replacement value of a
process unit, an owner or operator may
choose to use insurance value (where
the insurance value covers only com-
plete replacement), investment value
adjusted for inflation, or another ac-
counting procedure if such procedure is
based on Generally Accepted Account-
ing Principles, provided that the owner
or operator sends a notice to the re-
viewing authority. The first time that
an owner or operator submits such a
notice for a particular process unit, the
notice may be submitted at any time,
but any subsequent notice for that
process unit may be submitted only at
the beginning of the process unit’s fis-
cal year. Unless the owner or operator
submits a notice to the reviewing au-
thority, then paragraph (cc)(1)(ii) of
this section will be used to establish
the replacement value of the process
unit. Once the owner or operator sub-
mits a notice to use an alternative ac-
counting procedure, the owner or oper-
ator must continue to use that proce-
dure for the entire fiscal year for that
process unit. In subsequent fiscal
years, the owner or operator must con-
tinue to use this selected procedure un-
less and until the owner or operator
sends another notice to the reviewing
authority selecting another procedure
consistent with this paragraph or para-
graph (cc)(1)(ii) of this section at the
beginning of such fiscal year.

(2) Basic design parameters. The re-
placement does not change the basic
design parameter(s) of the process unit
to which the activity pertains.

(i) Except as provided in paragraph
(cc)(2)(iii) of this section, for a process
unit at a steam electric generating fa-
cility, the owner or operator may se-
lect as its basic design parameters ei-
ther maximum hourly heat input and
maximum hourly fuel consumption
rate or maximum hourly electric out-
put rate and maximum steam flow



§52.23

rate. When establishing fuel consump-
tion specifications in terms of weight
or volume, the minimum fuel quality
based on British Thermal Units con-
tent shall be used for determining the
basic design parameter(s) for a coal-
fired electric utility steam generating
unit.

(ii) Except as provided in paragraph
(cc)(2)(iii) of this section, the basic de-
sign parameter(s) for any process unit
that is not at a steam electric gener-
ating facility are maximum rate of fuel
or heat input, maximum rate of mate-
rial input, or maximum rate of product
output. Combustion process units will
typically use maximum rate of fuel
input. For sources having multiple end
products and raw materials, the owner
or operator should consider the pri-
mary product or primary raw material
when selecting a basic design param-
eter.

(iii) If the owner or operator believes
the basic design parameter(s) in para-
graphs (cc)(2)(i) and (ii) of this section
is not appropriate for a specific indus-
try or type of process unit, the owner
or operator may propose to the review-
ing authority an alternative basic de-
sign parameter(s) for the source’s proc-
ess unit(s). If the reviewing authority
approves of the use of an alternative
basic design parameter(s), the review-
ing authority shall issue a permit that
is legally enforceable that records such
basic design parameter(s) and requires
the owner or operator to comply with
such parameter(s).

(iv) The owner or operator shall use
credible information, such as results of
historic maximum capability tests, de-
sign information from the manufac-
turer, or engineering calculations, in
establishing the magnitude of the basic
design parameter(s) specified in para-
graphs (cc)(2)(1) and (ii) of this section.

(v) If design information is not avail-
able for a process unit, then the owner
or operator shall determine the process
unit’s basic design parameter(s) using
the maximum value achieved by the
process unit in the five-year period im-
mediately preceding the planned activ-
ity.

(vi) Efficiency of a process unit is not
a basic design parameter.

(3) The replacement activity shall
not cause the process unit to exceed
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any emission limitation, or operational
limitation that has the effect of con-
straining emissions, that applies to the
process unit and that is legally en-
forceable.

NOTE TO PARAGRAPH (cc): By a court order
on December 24, 2003, this paragraph (cc) is
stayed indefinitely. The stayed provisions
will become effective immediately if the
court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

[43 FR 26403, June 19, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §52.21, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

EFFECTIVE DATE NOTE: At 76 FR 17556, Mar.
30, 2011, §52.21(b)(2)(v) and (b)(3)(iii)(c) were
stayed indefinitely.

§52.23 Violation and enforcement.

Failure to comply with any provi-
sions of this part, or with any approved
regulatory provision of a State imple-
mentation plan, or with any permit
condition or permit denial issued pur-
suant to approved or promulgated reg-
ulations for the review of new or modi-
fied stationary or indirect sources, or
with any permit limitation or condi-
tion contained within an operating per-
mit issued under an EPA-approved pro-
gram that is incorporated into the
State implementation plan, shall
render the person or governmental en-
tity so failing to comply in violation of
a requirement of an applicable imple-
mentation plan and subject to enforce-
ment action under section 113 of the
Clean Air Act. With regard to compli-
ance schedules, a person or Govern-
mental entity will be considered to
have failed to comply with the require-
ments of this part if it fails to timely
submit any required compliance sched-
ule, if the compliance schedule when
submitted does not contain each of the
elements it is required to contain, or if
the person or Governmental entity
fails to comply with such schedule.

[39 FR 33512, Sept. 18, 1974, as amended at 54
FR 27285, June 28, 1989]
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§52.24 Statutory restriction on new
sources.

(a) Any area designated nonattain-
ment pursuant to section 107(d) of the
Act to which, immediately prior to the
enactment of the Amendments to the
Act of 1990 (November 15, 1990), a prohi-
bition of construction or modification
of major stationary sources was ap-
plied, shall retain that prohibition if
such prohibition was applied by virtue
of a finding of the Administrator that
the State containing such an area:

(1) Failed to submit an implementa-
tion plan meeting the requirements of
an approvable new source review per-
mitting program; or

(2) Failed to submit an implementa-
tion plan that provided for timely at-
tainment of the national ambient air
quality standard for sulfur dioxide by
December 31, 1982. This prohibition
shall apply until the Administrator ap-
proves a plan for such area as meeting
the applicable requirements of part D
of title I of the Act as amended (NSR
permitting requirements) or subpart 5
of part D of title I of the Act as amend-
ed (relating to attainment of the na-
tional ambient air quality standards
for sulfur dioxide), as applicable.

(b) Permits to construct and operate
as required by permit programs under
section 172(c)(5) of the Act may not be
issued for new or modified major sta-
tionary sources proposing to locate in
nonattainment areas or areas in a
transport region where the Adminis-
trator has determined that the applica-
ble implementation plan is not being
adequately implemented for the non-
attainment area or transport region in
which the proposed source is to be con-
structed or modified in accordance
with the requirements of part D of title
I of the Act.

(c) Whenever, on the basis of any in-
formation, the Administrator finds
that a State is not in compliance with
any requirement or prohibition of the
Act relating to the construction of new
sources or the modification of existing
sources, the Administrator may issue
an order under section 113(a)(5) of the
Act prohibiting the construction or
modification of any major stationary
source in any area to which such re-
quirement applies.
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(d) The restrictions in paragraphs (a)
and (b) of this section apply only to
major stationary sources of emissions
that cause or contribute to concentra-
tions of the pollutant (or precursors, as
applicable) for which the transport re-
gion or nonattainment area was des-
ignated such, and for which the appli-
cable implementation plan is not being
carried out in accordance with, or does
not meet, the requirements of part D of
title I of the Act.

(e) For any transport region or any
area designated as nonattainment for
any national ambient air quality
standard, the restrictions in para-
graphs (a) and (b) of this section shall
apply to any major stationary source
or major modification that would be
major for the pollutant (or precursors,
where applicable) for which the area is
designated nonattainment or a trans-
port region, if the stationary source or
major modification would be con-
structed anywhere in the designated
nonattainment area or transport re-
gion.

(f) The provisions in §51.165 of this
chapter shall apply in interpreting the
terms under this section.

(g) At such time that a particular
source or modification becomes a
major stationary source or major
modification solely by virtue of a re-
laxation in any enforceable limitation
which was established after August 7,
1980, on the capacity of the source or
modification otherwise to emit a pol-
lutant, such as a restriction on hours
of operation, then:

(1) If the construction moratorium
imposed pursuant to this section is
still in effect for the nonattainment
area or transport region in which the
source or modification is located, then
the permit may not be so revised; or

(2) If the construction moratorium is
no longer in effect in that area, then
the requirements of §51.1656 of this
chapter shall apply to the source or
modification as though construction
had not yet commenced on the source
or modification.

(h) This section does not apply to
major stationary sources or major
modifications locating in a clearly de-
fined part of a nonattainment area or
transport region (such as a political
subdivision of a State), where EPA
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finds that a plan which meets the re-
quirements of part D of title I of the
Act is in effect and is being imple-
mented in that part.

(i)-(j) [Reserved]

(k) For an area designated as non-
attainment after July 1, 1979, the Emis-
sion Offset Interpretative Ruling, 40
CFR part 51, appendix S shall govern
permits to construct and operate ap-
plied for during the period between the
date of designation as nonattainment
and the date the NSR permit program
meeting the requirements of part D is
approved. The Emission Offset Inter-
pretative Ruling, 40 CFR part 51, ap-
pendix S, shall also govern permits to
construct and operate applied for in
any area designated under section
107(d) of the CAA as attainment or
unclassifiable for ozone that is located
in an ozone transport region prior to
the date the NSR permitting program
meeting the requirements of part D is
approved.

[70 FR 71704, Nov. 29, 2005]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §52.24, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§52.26 [Reserved]

§52.27 Protection of visibility from
sources in attainment areas.

(a) Plan disapproval. The provisions of
this section are applicable to any State
implementation plan which has been
disapproved with respect to protection
of visibility, in mandatory Class I Fed-
eral areas, from sources emitting pol-
lutants in any portion of any State
where the existing air quality is better
than the national ambient air quality
standards for such pollutants, and
where a State PSD program has been
approved as part of the applicable SIP
pursuant to 40 CFR 51.24. Specific dis-
approvals are listed where applicable in
Subparts B through DDD of this part.
The provisions of this section have
been incorporated by reference into the
applicable implementation plans for
various States, as provided in Subparts
B through DDD of this part.

(b) Definitions. For purposes of this
section, all terms shall have the mean-
ing ascribed to them in the Clean Air

56

40 CFR Ch. | (7-1-19 Edition)

Act, in the prevention of significant de-
terioration (PSD) program approved as
part of the applicable SIP pursuant to
40 CFR 51.24 for the State, or in the
protection of visibility program (40
CFR 51.301), all as in effect on July 12,
1985.

(c) Federal visibility analysis. Any per-
son shall have the right, in connection
with any application for a permit to
construct a major stationary source or
major modification, to request that the
administrator take responsibility from
the State for conducting the required
review of a proposed source’s impact on
visibility in any Federal Class I area. If
requested, the Administrator shall
take such responsibility and conduct
such review pursuant to paragraphs (e),
(f) and (g) of this section in any case
where the State fails to provide all of
the procedural steps listed in para-
graph (d) of this section. A request pur-
suant to this paragraph must be made
within 60 days of the notice soliciting
public comment on a permit, unless
such notice is not properly given. The
Administrator will not entertain re-
quests challenging the substance of
any State action concerning visibility
where the State has provided all of the
procedural steps listed in paragraph (d)
of this section.

(d) Procedural steps in visibility review.
(1) The reviewing authority must pro-
vide written notification to all affected
Federal land managers of any permit
application for any proposed new major
stationary source or major modifica-
tion that may affect visibility in any
Federal Class I area. Such notification
shall include a copy of all information
relevant to the permit application and
shall be given within 30 days of receipt
and at least 60 days prior to any public
hearing on the application for a permit
to construct. Such notification shall
include the proposed source’s antici-
pated impacts on visibility in any Fed-
eral Class I area as provided by the ap-
plicant. Notification must also be
given to all affected Federal land man-
agers within 30 days of receipt of any
advance notification of any such per-
mit application.

(2) The reviewing authority must
consider any analysis performed by the
Federal land managers, provided with-
in 30 days of the notification required
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by paragraph (d)(1) of this section, that
shows that such proposed new major
stationary source or major modifica-
tion may have:

(i) An adverse impact on visibility in
any Federal Class I area, or

(ii) An adverse impact on visibility in
an integral vista codified in part 81 of
this title.

(3) Where the reviewing authority
finds that such an analysis does not
demonstrate that the effect in para-
graphs (d)(2) (i) or (ii) of this section
will occur, either an explanation of its
decision or notification as to where the
explanation can be obtained must be
included in the notice of public hear-
ing.

(4) Where the reviewing
finds that such an analysis
onstrate that the effect in
(A)(2)(1) of this section will
permit shall not be issued.

(5) Where the reviewing
finds that such an analysis
onstrate that the effect in paragraph
(d)(2)(ii) of this section will occur, the
reviewing authority may issue a per-
mit if the emissions from the source or
modification will be consistent with
reasonable progress toward the na-
tional goal. In making this decision,
the reviewing authority may take into
account the costs of compliance, the
time necessary for compliance, the en-
ergy and nonair quality environmental
impacts of compliance, and the useful
life of the source.

(e) Federal land manager notification.
The Administrator shall provide all of
the procedural steps listed in para-
graph (d) of this section in conducting
reviews pursuant to this section.

(f) Monitoring. The Administrator
may require monitoring of visibility in
any Federal Class I area near the pro-
posed new stationary source or major
modification for such purposes and by
such means as the Administrator
deems necessary and appropriate.

(g) Public participation. The Adminis-
trator shall follow the applicable pro-
cedures at 40 CFR part 124 in con-
ducting reviews under this section. The
Administrator shall follow the proce-
dures at 40 CFR 52.21(q) as in effect on
August 7, 1980, to the extent that the
procedures of 40 CFR part 124 do not
apply.

authority
does dem-
paragraph
occur, the

authority
does dem-
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(h) Federal permit. In any case where
the Administrator has made a finding
that a State consistently fails or is un-
able to provide the procedural steps
listed in paragraph (d) of this section,
the Administrator shall require all pro-
spective permit applicants in such
State to apply directly to the Adminis-
trator, and the Administrator shall
conduct a visibility review pursuant to
this section for all permit applications.

[50 FR 28551, July 12, 1985, as amended at 52
FR 45137, Nov. 24, 1987]

§52.28 Protection of visibility from
sources in nonattainment areas.

(a) Plan disapproval. The provisions of
this section are applicable to any State
implementation plan which has been
disapproved with respect to protection
of visibility, in mandatory Class I Fed-
eral areas where visibility is consid-
ered an important value, from sources
emitting pollutants in any portion of
any State where the existing air qual-
ity is not in compliance with the na-
tional ambient air quality standards
for such pollutants. Specific dis-
approvals are listed where applicable in
Subparts B through DDD of this part.
The provisions of this section have
been incorporated into the applicable
implementation plans for various
States, as provided in Subparts B
through DDD of this part.

(b) Definitions. For the purposes of
this section:

(1) Visibility protection area means any
area listed in 40 CFR 81.401-81.436 (1984).

(2) All other terms shall have the
meaning ascribed to them in the pro-
tection of visibility program (40 CFR
51.301) or the prevention of significant
deterioration (PSD) program either ap-
proved as part of the applicable SIP
pursuant to 40 CFR 51.24 or in effect for
the applicable SIP pursuant to 40 CFR
52.21, all as in effect on July 12, 1985.

(c) Review of major stationary sources
and major modifications—source applica-
bility and exemptions. (1) No stationary
source or modification to which the re-
quirements of this section apply shall
begin actual construction without a
permit which states that the sta-
tionary source or modification would
meet those requirements. The Adminis-
trator has sole authority to issue any
such permit unless the authority has
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been delegated pursuant to paragraph
(i) of this section.

(2) The requirements of this section
shall apply to construction of any new
major stationary source or major
modification that would both be con-
structed in an area classified as non-
attainment under section 107(d)(1)(A),
(B) or (C) of the Clean Air Act and po-
tentially have an impact on visibility
in any visibility protection area.

(3) The requirements of this section
shall apply to any such major sta-
tionary source and any such major
modification with respect to each pol-
lutant subject to regulation under the
Clean Air Act that it would emit, ex-
cept as this section otherwise provides.

(4) The requirements of this section
shall not apply to a particular major
stationary source or major modifica-
tion, if:

(i) The source or modification would
be a nonprofit health or nonprofit edu-
cational institution, or a major modi-
fication would occur at such an institu-
tion, and the governor of the State in
which the source or modification would
be located requests that it be exempt
from those requirements; or

(ii) The source or modification would
be a major stationary source or major
modification only if fugitive emissions,
to the extent quantifiable, are consid-
ered in calculating the potential to
emit of the stationary source or modi-
fication and the source does not belong
to any of the following categories:

(A) Coal cleaning plants (with ther-
mal dryers);

(B) Kraft pulp mills;

(C) Portland cement plants;

(D) Primary zinc smelters;

(E) Iron and steel mills;

(F) Primary aluminum ore reduction
plants;

(G) Primary copper smelters;

(H) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(I) Hydrofluoric,
acid plants;

(J) Petroleum refineries;

(K) Lime plants;

(L) Phosphate rock processing plants;

(M) Coke oven batteries;

(N) Sulfur recovery plants;

(0O) Carbon black plants (furnace
process);

sulfuric, or nitric
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(P) Primary lead smelters;
(Q) Fuel conversion plants;
(R) Sintering plants;

(S) Secondary metal
plants;

(T) Chemical process plants;

(U) Fossil-fuel boiler (or combination
thereof) totaling more than 250 million
British thermal units per hour heat
input;

(V) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(W) Taconite ore processing plants;

(X) Glass fiber processing plants;

(Y) Charcoal production plants;

(Z) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(AA) Any other stationary source
category which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act; or

(iii) The source is a portable sta-
tionary source which has previously re-
ceived a permit under this section, and

(A) The owner or operator proposes
to relocate the source and emissions of
the source at the new location would
be temporary; and

(B) The emissions from the source
would not exceed its allowable emis-
sions; and

(C) The emissions from the source
would impact no Class I area and no
area where an applicable increment is
known to be violated; and

(D) Reasonable notice is given to the
Administrator, prior to the relocation,
identifying the proposed new location
and the probable duration of operation
at the new location. Such notice shall
be given to the Administrator not less
than 10 days in advance of the proposed
relocation, unless a different time du-
ration is previously approved by the
Administrator.

(5) The requirements of this section
shall not apply to a major stationary
source or major modification with re-
spect to a particular pollutant if the
owner or operator demonstrates that,
as to that pollutant, the source or
modification is located in an area des-
ignated as attainment under section
107 of the Clean Air Act.

(6) The requirements of this section
shall not apply to a major stationary

production
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source or major modification with re-
spect to a particular pollutant, if the
allowable emissions of that pollutant
from the source, or the net emissions
increase of that pollutant from the
modification:

(i) Would impact no Class I area and
no area where an applicable increment
is known to be violated, and

(ii) Would be temporary.

(d) Visibility Impact Analyses. The
owner or operator of a source shall pro-
vide an analysis of the impairment to
visibility that would occur as a result
of the source or modification and gen-
eral commercial, residential, industrial
and other growth associated with the
source or modification.

(e) Federal land manager notification.
(1) The Federal land manager and the
Federal official charged with direct re-
sponsibility for management of Federal
Class I areas have an affirmative re-
sponsibility to protect the air quality
related values (including visibility) of
such lands and to consider, in consulta-
tion with the Administrator, whether a
proposed source or modification will
have an adverse impact on such values.

(2) The Administrator shall provide
written notification to all affected
Federal land managers of any permit
application for any proposed new major
stationary source or major modifica-
tion that may affect visibility in any
visibility protection area. The Admin-
istrator shall also provide for such no-
tification to the Federal official
charged with direct responsibility for
management of any lands within any
such area. Such notification shall in-
clude a copy of all information rel-
evant to the permit application and
shall be given within 30 days of receipt
and at least 60 days prior to any public
hearing on the application for a permit
to construct. Such notification shall
include an analysis of the proposed
source’s anticipated impacts on visi-
bility in any visibility protection area.
The Administrator shall also notify all
affected FLM’s within 30 days of re-
ceipt of any advance notification of
any such permit application.

(3) The Administrator shall consider
any analysis performed by the Federal
land manager, provided within 30 days
of the notification required by para-
graph (e)(2) of this section, that such
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proposed new major stationary source
or major modification may have an ad-
verse impact on visibility in any visi-
bility protection area. Where the Ad-
ministrator finds that such an analysis
does not demonstrate to the satisfac-
tion of the Administrator that an ad-
verse impact on visibility will result in
the visibility protection area, the Ad-
ministrator must, in the notice of pub-
lic hearing, either explain his decision
or give notice as to where the expla-
nation can be obtained.

(f) Public participation. The Adminis-
trator shall follow the applicable pro-
cedures of 40 CFR part 124 in processing
applications under this section. The
Administrator shall follow the proce-
dures at 40 CFR 52.21(q) as in effect on
August 7, 1980, to the extent that the
procedures of 40 CFR part 124 do not
apply.

(g) National visibility goal. The Admin-
istrator shall only issue permits to
those sources whose emissions will be
consistent with making reasonable
progress toward the national goal of
preventing any future, and remedying
any existing, impairment of visibility
in visibility protection areas which im-
pairment results from man-made air
pollution. In making the decision to
issue a permit, the Administrator may
take into account the costs of compli-
ance, the time necessary for compli-
ance, the energy and nonair quality en-
vironmental impacts of compliance,
and the useful life of the source.

(h) Monitoring. The Administrator
may require monitoring of visibility in
any visibility protection area near the
proposed new stationary source or
major modification for such purposes
and by such means as the Adminis-
trator deems necessary and appro-
priate.

(i) Delegation of authority. (1) The Ad-
ministrator shall have the authority to
delegate the responsibility for con-
ducting source review pursuant to this
section to any agency in accordance
with paragraphs (i)(2) and (3) of this
section.

(2) Where the Administrator dele-
gates the responsibility for conducting
source review under this section to any
agency other than a Regional Office of
the Environmental Protection Agency,
the following provisions shall apply:
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(i) Where the delegate agency is not
an air pollution control agency it shall
consult with the appropriate State and
local air pollution control agency prior
to making any determination under
this section. Similarly, where the dele-
gate agency does not have continuing
responsibility for managing land use, it
shall consult with the appropriate
State and local agency primarily re-
sponsible for managing land use prior
to making any determination under
this section.

(ii) The delegate agency shall submit
a copy of any public comment notice
required under paragraph (f) of this
section to the Administrator through
the appropriate Regional Office.

(3) The Administrator’s authority for
reviewing a source or modification lo-
cated on an Indian Reservation shall
not be redelegated other than to a Re-
gional Office of the Environmental
Protection Agency, except where the
State has assumed jurisdiction over
such land under other laws. Where the
State has assumed such jurisdiction,
the Administrator may delegate his au-
thority to the States in accordance
with paragraph (i)(2) of this section.

[60 FR 28551, July 12, 1985]
§52.29 [Reserved]

§52.30 Criteria for limiting application
of sanctions under section 110(m) of
the Clean Air Act on a statewide
basis.

(a) Definitions. For the purpose of this
section:

(1) The term ‘‘political subdivision”
refers to the representative body that
is responsible for adopting and/or im-
plementing air pollution controls for
one, or any combination of one or more
of the following: city, town, borough,
county, parish, district, or any other
geographical subdivision created by, or
pursuant to, Federal or State law. This
will include any agency designated
under section 174, 42 U.S.C. 7504, by the
State to carry out the air planning re-
sponsibilities under part D.

(2) The term ‘‘required activity”
means the submission of a plan or plan
item, or the implementation of a plan
or plan item.

(3) The term ‘‘deficiency’” means the
failure to perform a required activity
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as defined in paragraph (a)(2) of this
section.

(4) For purposes of §52.30, the terms
“plan’ or ‘“plan item” mean an imple-
mentation plan or portion of an imple-
mentation plan or action needed to
prepare such plan required by the
Clean Air Act, as amended in 1990, or in
response to a SIP call issued pursuant
to section 110(k)(5) of the Act.

(b) Sanctions. During the 24 months
after a finding, determination, or dis-
approval under section 179(a) of the
Clean Air Act is made, EPA will not
impose sanctions under section 110(m)
of the Act on a statewide basis if the
Administrator finds that one or more
political subdivisions of the State are
principally responsible for the defi-
ciency on which the finding, dis-
approval, or determination as provided
under section 179(a)(1) through (4) is
based.

(c) Criteria. For the purposes of this
provision, EPA will consider a political
subdivision to be principally respon-
sible for the deficiency on which a sec-
tion 179(a) finding is based, if all five of
the following criteria are met.

(1) The State has provided adequate
legal authority to a political subdivi-
sion to perform the required activity.

(2) The required activity is one which
has traditionally been performed by
the local political subdivision, or the
responsibility for performing the re-
quired activity has been delegated to
the political subdivision.

(3) The State has provided adequate
funding or authority to obtain funding
(when funding is necessary to carry out
the required activity) to the political
subdivision to perform the required ac-
tivity.

(4) The political subdivision has
agreed to perform (and has not revoked
that agreement), or is required by
State law to accept responsibility for
performing, the required activity.

(6) The political subdivision has
failed to perform the required activity.

(d) Imposition of sanctions. (1) If all of
the criteria in paragraph (c) of this sec-
tion have been met through the action
or inaction of one political subdivision,
EPA will not impose sanctions on a
statewide basis.

(2) If not all of the criteria in para-
graph (c) of this section have been met
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through the action or inaction of one
political subdivision, EPA will deter-
mine the area for which it is reason-
able and appropriate to apply sanc-
tions.

[59 FR 1484, Jan. 11, 1994]

§52.31 Selection of sequence of man-
datory sanctions for findings made
pursuant to section 179 of the Clean
Air Act.

(a) Purpose. The purpose of this sec-
tion is to implement 42 U.S.C. 7509(a) of
the Act, with respect to the sequence
in which sanctions will automatically
apply under 42 U.S.C. 7509(b), following
a finding made by the Administrator
pursuant to 42 U.S.C. 7509(a).

(b) Definitions. All terms used in this
section, but not specifically defined
herein, shall have the meaning given
them in §52.01.

(1) 1990 Amendments means the 1990
Amendments to the Clean Air Act
(Pub. L. No. 101-549, 104 Stat. 2399).

(2) Act means Clean Air Act, as
amended in 1990 (42 U.S.C. 7401 et seq.
(1991)).

(3) Affected area means the geo-
graphic area subject to or covered by
the Act requirement that is the subject
of the finding and either, for purposes
of the offset sanction under paragraph
(e)(1) of this section and the highway
sanction under paragraph (e)(2) of this
section, is or is within an area des-
ignated nonattainment under 42 U.S.C.
7407(d) or, for purposes of the offset
sanction under paragraph (e)(1) of this
section, is or is within an area other-
wise subject to the emission offset re-
quirements of 42 U.S.C. 7503.

(4) Criteria pollutant means a pollut-
ant for which the Administrator has
promulgated a national ambient air
quality standard pursuant to 42 U.S.C.
7409 (i.e., ozone, lead, sulfur dioxide,
particulate matter, carbon monoxide,
nitrogen dioxide).

(5) Findings or Finding refer(s) to one
or more of the findings, disapprovals,
and determinations described in sub-
section 52.31 (c).

(6) NAAQS means national ambient
air quality standard the Administrator
has promulgated pursuant to 42 U.S.C.
7409.
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(7T) Oczone precursors mean nitrogen
oxides (NOx) and volatile organic com-
pounds (VOC).

(8) Part D means part D of title I of
the Act.

(9) Part D SIP or SIP revision or plan
means a State implementation plan or
plan revision that States are required
to submit or revise pursuant to part D.

(10) Precursor means pollutant which
is transformed in the atmosphere (later
in time and space from point of emis-
sion) to form (or contribute to the for-
mation of) a criteria pollutant.

(c) Applicability. This section shall
apply to any State in which an affected
area is located and for which the Ad-
ministrator has made one of the fol-
lowing findings, with respect to any
part D SIP or SIP revision required
under the Act:

(1) A finding that a State has failed,
for an area designated nonattainment
under 42 U.S.C. 7407(d), to submit a
plan, or to submit one or more of the
elements (as determined by the Admin-
istrator) required by the provisions of
the Act applicable to such an area, or
has failed to make a submission for
such an area that satisfies the min-
imum criteria established in relation
to any such element under 42 U.S.C.
7410(k);

(2) A disapproval of a submission
under 42 U.S.C. 7410(k), for an area des-
ignated nonattainment under 42 U.S.C.
7407(d), based on the submission’s fail-
ure to meet one or more of the ele-
ments required by the provisions of the
Act applicable to such an area;

(3)(i) A determination that a State
has failed to make any submission re-
quired under the Act, other than one
described under paragraph (c)(1) or
(c)(2) of this section, including an ade-
quate maintenance plan, or has failed
to make any submission, required
under the Act, other than one de-
scribed under paragraph (c)(1) or (c)(2)
of this section, that satisfies the min-
imum criteria established in relation
to such submission under 42 TU.S.C.
7410(k)(1)(A); or

(ii) A disapproval in whole or in part
of a submission described under para-
graph (¢)(3)(i) of this section; or

(4) A finding that any requirement of
an approved plan (or approved part of a
plan) is not being implemented.
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(d) Sanction application sequencing. (1)
To implement 42 U.S.C. 7509(a), the off-
set sanction under paragraph (e)(1) of
this section shall apply in an affected
area 18 months from the date when the
Administrator makes a finding under
paragraph (c) of this section unless the
Administrator affirmatively deter-
mines that the deficiency forming the
basis of the finding has been corrected.
To further implement 42 U.S.C. 7509(a),
the highway sanction under paragraph
(e)(2) of this section shall apply in an
affected area 6 months from the date
the offset sanction under paragraph
(e)(1) of this section applies, unless the
Administrator affirmatively deter-
mines that the deficiency forming the
basis of the finding has been corrected.
For the findings under paragraphs
(€)(2), (c)(3)(ii), and (c)(4) of this sec-
tion, the date of the finding shall be
the effective date as defined in the
final action triggering the sanctions
clock.

(2)(i) Notwithstanding paragraph
(d)(1) of this section, to further imple-
ment 42 U.S.C. 7509(a), following the
findings wunder paragraphs (c)(2) and
(c)(3)(ii) of this section, if the State has
submitted a revised plan to correct the
deficiency prompting the finding and
the Administrator, prior to 18 months
from the finding, has proposed to fully
or conditionally approve the revised
plan and has issued an interim final de-
termination that the revised plan cor-
rects the deficiency prompting the
finding, application of the offset sanc-
tion under paragraph (e)(1) of this sec-
tion shall be deferred unless and until
the Administrator proposes to or takes
final action to disapprove the plan in
whole or in part. If the Administrator
issues such a proposed or final dis-
approval of the plan, the offset sanc-
tion under paragraph (e)(1) of this sec-
tion shall apply in the affected area on
the later of the date the Administrator
issues such a proposed or final dis-
approval, or 18 months following the
finding that started the sanctions
clock. The highway sanction under
paragraph (e)(2) of this section shall
apply in the affected area 6 months
after the date the offset sanction under
paragraph (e)(1) of this section applies,
unless the Administrator determines
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that the deficiency forming the basis of
the finding has been corrected.

(ii) Notwithstanding paragraph (d)(1)
of this section, to further implement 42
U.S.C. 7509(a), following the findings
under paragraphs (c)(2) and (c¢)(3)(ii) of
this section, if the State has submitted
a revised plan to correct the deficiency
prompting the finding and after 18 but
before 24 months from the finding the
Administrator has proposed to fully or
conditionally approve the revised plan
and has issued an interim final deter-
mination that the revised plan corrects
the deficiency prompting the finding,
application of the offset sanction under
paragraph (e)(1) of this section shall be
stayed and application of the highway
sanction under paragraph (e)(2) of this
section shall be deferred unless and
until the Administrator proposes to or
takes final action to disapprove the
plan in whole or in part. If the Admin-
istrator issues such a proposed or final
disapproval of the plan, the offset sanc-
tion under paragraph (e)(1) of this sec-
tion shall reapply in the affected area
on the date the Administrator issues
such a proposed or final disapproval.
The highway sanction under paragraph
(e)(2) of this section shall apply in the
affected area on the later of 6 months
from the date the offset sanction under
paragraph (e)(1) of this section first ap-
plied in the affected area, unless the
Administrator determines that the de-
ficiency forming the basis of the find-
ing has been corrected, or immediately
if the proposed or final disapproval oc-
curs more than 6 months after initial
application of the offset sanction under
paragraph (e)(1) of this section.

(iii) Notwithstanding paragraph (d)(1)
of this section, to further implement 42
U.S.C. 7509(a), following the findings
under paragraphs (c)(2) and (c¢)(3)(ii) of
this section, if the State has submitted
a revised plan to correct the deficiency
prompting the finding and more than
24 months after the finding the Admin-
istrator has proposed to fully or condi-
tionally approve the revised plan and
has issued an interim final determina-
tion that the revised plan corrects the
deficiency prompting the finding, ap-
plication of the offset sanction under
paragraph (e)(1) of this section and ap-
plication of the highway sanction
under paragraph (e)(2) of this section
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shall be stayed unless and until the Ad-
ministrator proposes to or takes final
action to disapprove the plan in whole
or in part. If the Administrator issues
such a proposed or final disapproval,
the offset sanction under paragraph
(e)(1) of this section and the highway
sanction under paragraph (e)(2) of this
section shall reapply in the affected
area on the date the Administrator

issues such proposed or final dis-
approval.
(3)(i) Notwithstanding paragraph

(d)(1) of this section, to further imple-
ment 42 U.S.C. 7509(a), following the
findings under paragraphs (c)(2) and
(c)(3)(ii) of this section, if the State has
submitted a revised plan to correct the
deficiency prompting the finding and
the Administrator, prior to 18 months
from the finding, has conditionally-ap-
proved the revised plan and has issued
an interim final determination that
the revised plan corrects the deficiency
prompting the finding, application of
the offset sanction under paragraph
(e)(1) of this section shall be deferred
unless and until the conditional ap-
proval converts to a disapproval or the
Administrator proposes to or takes
final action to disapprove in whole or
in part the revised SIP the State sub-
mits to fulfill the commitment in the
conditionally-approved plan. If the
conditional approval so becomes a dis-
approval or the Administrator issues
such a proposed or final disapproval,
the offset sanction under paragraph
(e)(1) of this section shall apply in the
affected area on the later of the date
the approval becomes a disapproval or
the Administrator issues such a pro-
posed or final disapproval, whichever is
applicable, or 18 months following the
finding that started the sanctions
clock. The highway sanction under
paragraph (e)(2) of this section shall
apply in the affected area 6 months
after the date the offset sanction under
paragraph (e)(1) of this section applies,
unless the Administrator determines
that the deficiency forming the basis of
the finding has been corrected.

(ii) Notwithstanding paragraph (d)(1)
of this section, to further implement 42
U.S.C. 7509(a), following the findings
under paragraphs (¢)(2) and (c)(3)(ii) of
this section, if the State has submitted
a revised plan to correct the deficiency
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prompting the finding and after 18 but
before 24 months from the finding the
Administrator has conditionally ap-
proved the revised plan and has issued
an interim final determination that
the revised plan corrects the deficiency
prompting the finding, application of
the offset sanction under paragraph
(e)(1) of this section shall be stayed and
application of the highway sanction
under paragraph (e)(2) of this section
shall be deferred unless and until the
conditional approval converts to a dis-
approval or the Administrator proposes
to or takes final action to disapprove
in whole or in part the revised SIP the
State submits to fulfill the commit-
ment in the conditionally-approved
plan. If the conditional approval so be-
comes a disapproval or the Adminis-
trator issues such a proposed or final
disapproval, the offset sanction under
paragraph (e)(1) of this section shall re-
apply in the affected area on the date
the approval becomes a disapproval or
the Administrator issues such a pro-
posed or final disapproval, whichever is
applicable. The highway sanction
under paragraph (e)(2) of this section
shall apply in the affected area on the
later of 6 months from the date the off-
set sanction under paragraph (e)(1) of
this section first applied in the affected
area, unless the Administrator deter-
mines that the deficiency forming the
basis of the finding has been corrected,
or immediately if the conditional ap-
proval becomes a disapproval or the
Administrator issues such a proposed
or final disapproval, whichever is appli-
cable, more than 6 months after initial
application of the offset sanction under
paragraph (e)(1) of this section.

(iii) Notwithstanding paragraph (d)(1)
of this section, to further implement 42
U.S.C. 7509(a), following the findings
under paragraphs (¢)(2) and (c)(3)(ii) of
this section, if the State has submitted
a revised plan to correct the deficiency
prompting the finding and after 24
months from the finding the Adminis-
trator has conditionally approved the
revised plan and has issued an interim
final determination that the revised
plan corrects the deficiency prompting
the finding, application of the offset
sanction under paragraph (e)(1) of this
section and application of the highway
sanction under paragraph (e)(2) of this
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section shall be stayed unless and until
the conditional approval converts to a
disapproval or the Administrator pro-
poses to or takes final action to dis-
approve in whole or in part the revised
SIP the State submits to fulfill its
commitment in the conditionally-ap-
proved plan. If the conditional approval
s0 becomes a disapproval or the Admin-
istrator issues such a proposed or final
disapproval, the offset sanction under
paragraph (e)(1) of this section and the
highway sanction under paragraph
(e)(2) of this section shall reapply in
the affected area on the date the condi-
tional approval becomes a disapproval
or the Administrator issues such a pro-
posed or final disapproval, whichever is
applicable.

(4)(i) Notwithstanding paragraph
(d)(1) of this section, to further imple-
ment 42 U.S.C. 7509(a), following find-
ings under paragraph (c)(4) of this sec-
tion, if the Administrator, prior to 18
months from the finding, has proposed
to find that the State is implementing
the approved plan and has issued an in-
terim final determination that the de-
ficiency prompting the finding has
been corrected, application of the off-
set sanction under paragraph (e)(1) of
this section shall be deferred unless
and until the Administrator prelimi-
narily or finally determines, through a
proposed or final finding, that the
State is not implementing the ap-
proved plan and that, therefore, the
State has not corrected the deficiency.
If the Administrator so preliminarily
or finally determines that the State
has not corrected the deficiency, the
offset sanction under paragraph (e)(1)
of this section shall apply in the af-
fected area on the later of the date the
Administrator proposes to take action
or takes final action to find that the
finding of nonimplementation has not
been corrected, or 18 months following
the finding that started the sanctions
clock. The highway sanction under
paragraph (e)(2) of this section shall
apply in the affected area 6 months
after the date the offset sanction under
paragraph (e)(1) of this section first ap-
plies, unless the Administrator pre-
liminarily or finally determines that
the deficiency forming the basis of the
finding has been corrected.
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(ii) Notwithstanding paragraph (d)(1)
of this section, to further implement 42
U.S.C. 7509(a), following findings under
paragraph (c)(4) of this section, if after
18 months but before 24 months from
the finding the Administrator has pro-
posed to find that the State is imple-
menting the approved plan and has
issued an interim final determination
that the deficiency prompting the find-
ing has been corrected, application of
the offset sanction under paragraph
(e)(1) of this section shall be stayed and
application of the highway sanction
under paragraph (e)(2) of this section
shall be deferred unless and until the
Administrator preliminarily or finally
determines, through a proposed or final
finding, that the State is not imple-
menting the approved plan and that,
therefore, the State has not corrected
the deficiency. If the Administrator so
preliminarily or finally determines
that the State has not corrected the
deficiency, the offset sanction under
paragraph (e)(1) of this section shall re-
apply in the affected area on the date
the Administrator proposes to take ac-
tion or takes final action to find that
the finding of nonimplementation has
not been corrected. The highway sanc-
tion under paragraph (e)(2) of this sec-
tion shall apply in the affected area on
the later of 6 months from the date the
offset sanction under paragraph (e)(1)
of this section first applied in the af-
fected area, unless the Administrator
preliminarily or finally determines
that the deficiency forming the basis of
the finding has been corrected, or im-
mediately if EPA’s proposed or final
action finding the deficiency has not
been corrected occurs more than 6
months after initial application of the
offset sanction under paragraph (e)(1)
of this section.

(iii) Notwithstanding paragraph (d)(1)
of this section, to further implement 42
U.S.C. 7509(a), following findings under
paragraph (c)(4) of this section, if after
24 months from the finding the Admin-
istrator has proposed to find that the
State is implementing the approved
plan and has issued an interim final de-
termination that the deficiency
prompting the finding has been cor-
rected, application of the offset sanc-
tion under paragraph (e)(1) of this sec-
tion and the highway sanction under
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paragraph (e)(2) of this section shall be
stayed unless and until the Adminis-
trator preliminarily or finally deter-
mines, through a proposed or final find-
ing, that the State is not implementing
the approved plan, and that, therefore,
the State has not corrected the defi-
ciency. If the Administrator so pre-
liminarily or finally determines that
the State has not corrected the defi-
ciency, the offset sanction under para-
graph (e)(1) of this section and the
highway sanction under paragraph
(e)(2) of this section shall reapply in
the affected area on the date the Ad-
ministrator proposes to take action or
takes final action to find that the find-
ing of nonimplementation has not been
corrected.

(6) Any sanction clock started by a
finding under paragraph (c) of this sec-
tion will be permanently stopped and
sanctions applied, stayed or deferred
will be permanently lifted upon a final
EPA finding that the deficiency form-
ing the basis of the finding has been
corrected. For a sanctions clock and
applied sanctions based on a finding
under paragraphs (c)(1) and (c)(3)(i) of
this section, a finding that the defi-
ciency has been corrected will occur by
letter from the Administrator to the
State governor. For a sanctions clock
or applied, stayed or deferred sanctions
based on a finding under paragraphs
(¢)(2) and (c)(3)(ii) of this section, a
finding that the deficiency has been
corrected will occur through a final no-
tice in the FEDERAL REGISTER fully ap-
proving the revised SIP. For a sanc-
tions clock or applied, stayed or de-
ferred sanctions based on a finding
under paragraph (c)(4) of this section, a
finding that the deficiency has been
corrected will occur through a final no-
tice in the FEDERAL REGISTER finding
that the State is implementing the ap-
proved SIP.

(6) Notwithstanding paragraph (d)(1)
of this section, nothing in this section
will prohibit the Administrator from
determining through notice-and-com-
ment rulemaking that in specific cir-
cumstances the highway sanction,
rather than the offset sanction, shall
apply 18 months after the Adminis-
trator makes one of the findings under
paragraph (c) of this section, and that
the offset sanction, rather than the
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highway sanction, shall apply 6 months
from the date the highway sanction ap-
plies.

(e) Awvailable sanctions and method for
implementation—(1) Offset sanction. (i)
As further set forth in paragraphs
(e)(1)(ii)—(e)(1)(vi) of this section, the
State shall apply the emissions offset
requirement in the timeframe pre-
scribed under paragraph (d) of this sec-
tion on those affected areas subject
under paragraph (d) of this section to
the offset sanction. The State shall
apply the emission offset requirements
in accordance with 42 U.S.C. 7503 and
7509(b)(2), at a ratio of at least two
units of emission reductions for each
unit of increased emissions of the pol-
lutant(s) and its (their) precursors for
which the finding(s) under paragraph
(c) of this section is (are) made. If the
deficiency prompting the finding under
paragraph (c) of this section is not spe-
cific to one or more particular pollut-
ants and their precursors, the 2-to-1
ratio shall apply to all pollutants (and
their precursors) for which an affected
area within the State listed in para-
graph (e)(1)(i) of this section is re-
quired to meet the offset requirements
of 42 U.S.C. 7503.

(ii) Notwithstanding paragraph
(e)(1)(i) of this section, when a finding
is made with respect to a requirement
for the criteria pollutant ozone or
when the finding is not pollutant-spe-
cific, the State shall not apply the
emissions offset requirements at a
ratio of at least 2-to-1 for emission re-
ductions to increased emissions for ni-
trogen oxides where, under 42 U.S.C.
7511a(f), the Administrator has ap-
proved an NOx exemption for the af-
fected area from the Act’s new source
review requirements under 42 U.S.C.
7501-7515 for NOx or where the affected
area is not otherwise subject to the
Act’s new source review requirements
for emission offsets under 42 U.S.C.
7501-7515 for NOx.

(iii) Notwithstanding paragraph
(e)(1)(i) of this section, when a finding
under paragraph (c) of this section is
made with respect to PM-10, or the
finding is not pollutant-specific, the
State shall not apply the emissions off-
set requirements, at a ratio of at least
2-to-1 for emission reductions to in-
creased emissions to PM-10 precursors
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if the Administrator has determined
under 42 U.S.C. 7513a(e) that major sta-
tionary sources of PM-10 precursors do
not contribute significantly to PM-10
levels which exceed the NAAQS in the
affected area.

(iv) For purposes of applying the
emissions offset requirement set forth
in 42 U.S.C. 7503, at the 2-to-1 ratio re-
quired under this section, the State
shall comply with the provisions of a
State-adopted new source review (NSR)
program that EPA has approved under
42 U.S.C. 7410(k)(3) as meeting the non-
attainment area NSR requirements of
42 U.S.C. 7501-7515, as amended by the
1990 Amendments, or, if no plan has
been so approved, the State shall com-
ply directly with the nonattainment
area NSR requirements specified in 42
U.S.C. 7501-7515, as amended by the 1990
Amendments, or cease issuing permits
to construct and operate major new or
modified sources as defined in those re-
quirements. For purposes of applying
the offset requirement under 42 U.S.C.
7503 where EPA has not fully approved
a State’s NSR program as meeting the
requirements of part D, the specifica-
tions of those provisions shall super-
sede any State requirement that is less
stringent or inconsistent.

(v) For purposes of applying the
emissions offset requirement set forth
in 42 U.S.C. 7503, any permit required
pursuant to 42 U.S.C. 7503 and issued on
or after the date the offset sanction ap-
plies under paragraph (d) of this sec-
tion shall be subject to the enhanced 2-
to-1 ratio under paragraph (e)(1)(i) of
this section.

(2) Highway funding sanction. The
highway sanction shall apply, as pro-
vided in 42 U.S.C. 7509(b)(1), in the
timeframe prescribed under paragraph
(d) of this section on those affected
areas subject under paragraph (d) of
this section to the highway sanction,
but shall apply only to those portions
of affected areas that are designated
nonattainment under 40 CFR part 81.

[59 FR 39859, Aug. 4, 1994]

§52.32 Sanctions following findings of
SIP inadequacy.

For purposes of the SIP revisions re-
quired by §51.120, EPA may make a
finding under section 179(a) (1)-(4) of
the Clean Air Act, 42 U.S.C. 7509(a) (1)-
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(4), starting the sanctions process set
forth in section 179(a) of the Clean Air
Act. Any such finding will be deemed a
finding under §52.31(c) and sanctions
will be imposed in accordance with the
order of sanctions and the terms for
such sanctions established in §52.31.

[60 FR 4737, Jan. 24, 1995]

§52.33 Compliance certifications.

(a) For the purpose of submitting
compliance certifications, nothing in
this part or in a plan promulgated by
the Administrator shall preclude the
use, including the exclusive use, of any
credible evidence or information, rel-
evant to whether a source would have
been in compliance with applicable re-
quirements if the appropriate perform-
ance or compliance test had been per-
formed.

(b) For all federal implementation
plans, paragraph (a) of this section is
incorporated into the plan.

[62 FR 8328, Feb. 24, 1997]

§52.34 Action on petitions submitted
under section 126 relating to emis-
sions of nitrogen oxides.

(a) Definitions. For purposes of this
section, the following definitions
apply:

(1) Administrator means the Adminis-
trator of the United States Environ-
mental Protection Agency or the Ad-
ministrator’s duly authorized rep-
resentative.

(2) Large Electric Generating Units
(large EGUs) means:

(i) For units that commenced oper-
ation before January 1, 1997, a unit
serving during 1995 or 1996 a generator
that had a nameplate capacity greater
than 26 MWe and produced electricity
for sale under a firm contract to the
electric grid.

(ii) For units that commenced oper-
ation on or after January 1, 1997 and
before January 1, 1999, a unit serving at
any time during 1997 or 1998 a gener-
ator that had a nameplate capacity
greater than 256 MWe and produced elec-
tricity for sale under a firm contract to
the electric grid.

(iii) For units that commence oper-
ation on or after January 1, 1999, a unit
serving at any time a generator that
has a nameplate capacity greater than
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26 MWe and produces electricity for
sale.

(3) Large Non-Electric Generating Units
(large non-EGUSs) means:

(i) For units that commenced oper-
ation before January 1, 1997, a unit
that has a maximum design heat input
greater than 2560 mmBtu/hr and that did
not serve during 1995 or 1996 a gener-
ator producing electricity for sale
under a firm contract to the electric
grid.

(ii) For units that commenced oper-
ation on or after January 1, 1997 and
before January 1, 1999, a unit that has
a maximum design heat input greater
than 250 mmBtwhr and that did not
serve at any time during 1997 or 1998 a
generator producing electricity for sale
under a firm contract to the electric
grid.

(iii) For units that commence oper-
ation on or after January 1, 1999, a unit
with a maximum design heat input
greater than 2560 mmBtu/hr that:

(A) At no time serves a generator
producing electricity for sale; or

(B) At any time serves a generator
producing electricity for sale, if any
such generator has a nameplate capac-
ity of 26 MWe or less and has the poten-
tial to use 50 percent or less of the po-
tential electrical output capacity of
the unit.

(4) New sources means new and modi-
fied sources.

(5) NOx means oxides of nitrogen.

(6) OTAG means the Ozone Transport
Assessment Group (active 1995-1997), a
national work group that addressed the
problem of ground-level ozone and the
long-range transport of air pollution
across the Eastern United States. The
OTAG was a partnership between EPA,
the Environmental Council of the
States, and various industry and envi-
ronmental groups.

(7) Ozone season means the period of
time beginning May 1 of a year and
ending on September 30 of the same
year, inclusive.

(8) Potential electrical output capacity
means, with regard to a unit, 33 per-
cent of the maximum design heat input
of the unit.

(9) Unit means a fossil-fuel fired sta-
tionary boiler, combustion turbine, or
combined cycle system.
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(b) Purpose and applicability. Para-
graphs (c), (e)(1) and (e)2), (g), and
(h)(1) and (h)(2) of this section set forth
the Administrator’s findings with re-
spect to the 1-hour national ambient
air quality standard (NAAQS) for ozone
that certain new and existing sources
of emissions of nitrogen oxides (‘“‘NOx’’)
in certain States emit or would emit
NOx in violation of the prohibition in
section 110(a)(2)(D)(i) of the Clean Air
Act (CAA) on emissions in amounts
that contribute significantly to non-
attainment in certain States that sub-
mitted petitions in 1997-1998 addressing
such NOx emissions under section 126
of the CAA. Paragraphs (d), (e)(3) and
(e)(4), (f), and (h)(3) and (h)(4) of this
section set forth the Administrator’s
affirmative technical determinations
with respect to the 8-hour NAAQS for
ozone that certain new and existing
sources of emissions of NOx in certain
States emit or would emit NOx in vio-
lation of the prohibition in section
110(a)(2)(D)(i) of the CAA on emissions
in amounts that contribute signifi-
cantly to nonattainment in, or inter-
fere with maintenance by, certain
States that submitted petitions in
1997-1998 addressing such NOx emis-
sions under section 126 of the CAA. (As
used in this section, the term new
source includes modified sources, as
well.) Paragraph (i) of this section ex-
plains the circumstances under which
the findings for sources in a specific
State would be withdrawn. Paragraph
(j) of this section sets forth the control
requirements that apply to the sources
of NOx emissions affected by the find-
ings. Paragraph (k) of this section in-
definitely stays the effectiveness of the
affirmative technical determinations
with respect to the 8-hour ozone stand-
ard.

(1) The States that submitted such
petitions are Connecticut, Maine, Mas-
sachusetts, New Hampshire, New York,
Pennsylvania, Rhode Island, and
Vermont (each of which, hereinafter in
this section, may be referred to also as
a ‘‘petitioning State”’).

(2) The new and existing sources of
NOx emissions covered by the petitions
that emit or would emit NOx emissions
in amounts that make such significant
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contributions are large electric gener-
ating units (EGUs) and large non-
EGUs.

(c) Section 126(b) findings relating to
impacts on ozone levels in Connecticut—
(1) Section 126(b) findings with respect to
the 1-hour ozone standard in Connecticut.
The Administrator finds that any ex-
isting or new major source or group of
stationary sources emits or would emit
NOx in violation of the Clean Air Act
section 110(a)(2)(d)(i) prohibition with
respect to the 1-hour ozone standard in
the State of Connecticut if it is or will
be:

(i) In a category of large EGUs or
large non-EGUs;

(i1) Located in one of the States (or
portions thereof) listed in paragraph
(c)(2) of this section; and

(iii) Within one of the ‘Named
Source Categories’ listed in the por-
tion of Table F-1 in appendix F of this
part describing the sources of NOx
emissions covered by the petition of
the State of Connecticut.

(2) States or portions of States that con-
tain sources for which the Administrator
is making section 126(b) findings with re-
spect to the I-hour ozome standard in
Connecticut. The States, or portions of
States, that contain sources of NOx
emissions for which the Administrator
is making section 126(b) findings under
paragraph (c¢)(1) of this section are:

(i) Delaware.

(ii) District of Columbia.

(iii) Portion of Indiana located in
OTAG Subregions 2 and 6, as shown in
appendix F, Figure F-2, of this part.

(iv) Portion of Kentucky located in
OTAG Subregion 6, as shown in appen-
dix F, Figure F-2, of this part.

(v) Maryland.

(vi) Portion of Michigan located
south of 44 degrees latitude in OTAG
Subregion 2, as shown in appendix F,
Figure F-2, of this part.

(vii) Portion of North Carolina lo-
cated in OTAG Subregion 7, as shown
in appendix F, Figure F-2, of this part.

(viii) New Jersey.

(ix) Portion of New York extending
west and south of Connecticut, as
shown in appendix F, Figure F-2, of
this part.

(x) Ohio.

(xi) Pennsylvania.

(xii) Virginia.
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(xiii) West Virginia.

(d) Affirmative technical determinations
relating to impacts on ozone levels in
Maine—(1) Affirmative technical deter-
minations with respect to the §8-hour
ozone standard in Maine. The Adminis-
trator of EPA finds that any existing
or new major source or group of sta-
tionary sources emits or would emit
NOx in amounts that contribute sig-
nificantly to nonattainment in the
State of Maine, with respect to the 8-
hour NAAQS for ozone if it is or will
be:

(i) In a category of large EGUs or
large non-EGUs;

(ii) Located in one of the States (or
portions thereof) listed in paragraph
(d)(2) of this section; and

(iii) Within one of the ‘Named
Source Categories’ listed in the por-
tion of Table F-1 of appendix F of this
part describing the sources of NOx
emissions covered by the petition of
the State of Maine.

(2) States or portions of States that con-
tain sources for which EPA is making an
affirmative technical determination with
respect to the 8-hour ozone standard in
Maine. The States that contain sources
for which EPA is making an affirma-
tive technical determination are:

(i) Connecticut.

(ii) Delaware.

(iii) District of Columbia.

(iv) Maryland.

(v) Massachusetts.

(vi) New Jersey.

(vii) New York.

(viii) Pennsylvania.

(ix) Rhode Island.

(x) Virginia.

(e) Section 126(b) findings and affirma-
tive technical determinations relating to
impacts on ozone levels in Massachu-
setts—(1) Section 126(b) findings with re-
spect to the I1-hour ozone standard in
Massachusetts. The Administrator finds
that any existing major source or
group of stationary sources emits NOx
in violation of the Clean Air Act sec-
tion 110(a)(2)(d)(i) prohibition with re-
spect to the 1-hour ozone standard in
the State of Massachusetts if it is:

(i) In a category of large EGUs or
large non-EGUs;

(ii) Located in one of the States (or
portions thereof) listed in paragraph
(e)(2) of this section; and
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(iii) Within one of the ‘Named
Source Categories’ listed in the por-
tion of Table F-1 in appendix F of this
part describing the sources of NOx
emissions covered by the petition of
the State of Massachusetts.

(2) States that contain sources for
which the Administrator is making section
126(b) findings with respect to the I-hour
ozone standard in Massachusetts. The
portions of States that contain sources
of NOx emissions for which the Admin-
istrator is making section 126(b) find-
ings under paragraph (e)(1) of this sec-
tion are:

(i) All counties in West Virginia lo-
cated within a 3-county-wide band of
the Ohio River, as shown in appendix
F, Figure F-4, of this part.

(i1) [Reserved]

(3) Affirmative technical determinations
with respect to the 8-hour ozone standard
in Massachusetts. The Administrator of
EPA finds that any existing major
source or group of stationary sources
emits NOx in amounts that contribute
significantly to nonattainment in, or
interfere with maintenance by, the
State of Massachusetts, with respect to
the 8-hour NAAQS for ozone if it is:

(i) In a category of large EGUs or
large non-EGUs;

(ii) Located in one of the States (or
portions thereof) listed in paragraph
(e)(4) of this section; and

(iii) Within one of the ‘‘Named
Source Categories’ listed in the por-
tion of Table F-1 in appendix F of this
part describing the sources of NOx
emissions covered by the petition of
the State of Massachusetts.

(4) States or portions of States that con-
tain sources for which EPA is making an
affirmative technical determination with
respect to the 8-hour ozone standard in
Massachusetts. The portions of States
that contain sources for which EPA is
making an affirmative technical deter-
mination are:

(i) All counties in Ohio located with-
in a 3-county-wide band of the Ohio
River, as shown in appendix F, Figure
F-4, of this part.

(ii) All counties in West Virginia lo-
cated within a 3-county-wide band of
the Ohio River, as shown in appendix
F, Figure F-4, of this part.

(f) Affirmative technical determinations
relating to impacts on ozone levels in New
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Hampshire—(1) Affirmative technical de-
terminations with respect to the 8-hour
ozone standard in New Hampshire. The
Administrator of EPA finds that any
existing or new major source or group
of stationary sources emits or would
emit NOx in amounts that contribute
significantly to nonattainment in, or
interfere with maintenance by, the
State of New Hampshire, with respect
to the 8-hour NAAQS for ozone if it is
or will be:

(i) In a category of large EGUs or
large non-EGUs;

(ii) Located in one of the States (or
portions thereof) listed in paragraph
(£)(2) of this section; and

(iii) Within one of the ‘‘Named
Source Categories’ listed in the por-
tion of Table F-1 of appendix F of this
part describing the sources of NOx
emissions covered by the petition of
the State of New Hampshire.

(2) States or portions of States that con-
tain sources for which EPA is making an
affirmative technical determination with
respect to the 8-hour ozone standard in
New Hampshire. The States that con-
tain sources for which EPA is making
an affirmative technical determination
are:

(i) Connecticut.

(ii) Delaware.

(iii) District of Columbia.

(iv) Maryland.

(v) Massachusetts.

(vi) New Jersey.

(vii) New York.

(viii) Pennsylvania.

(ix) Rhode Island.

(g) Section 126(b) findings relating to
impacts on ozone levels in the State of
New York—(1) Section 126(b) findings
with respect to the I-hour ozone standard
in the State of New York. The Adminis-
trator finds that any existing or new
major source or group of stationary
sources emits or would emit NOx in
violation of the Clean Air Act section
110(a)(2)(d)(i) prohibition with respect
to the 1-hour ozone standard in the
State of New York if it is or will be:

(i) In a category of large EGUs or
large non-EGUs;

(ii) Located in one of the States (or
portions thereof) listed in paragraph
(2)(2) of this section; and
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(iii) Within one of the ‘Named
Source Categories’ listed in the por-
tion of Table F-1 in appendix F of this
part describing the sources of NOx
emissions covered by the petition of
the State of New York.

(2) States or portions of States that con-
tain sources for which the Administrator
is making section 126(b) findings with re-
spect to the 1-hour ozone standard in New
York. The States, or portions of States,
that contain sources of NOx emissions
for which the Administrator is making
section 126(b) findings under paragraph
(2)(1) of this section are:

(i) Delaware.

(ii) District of Columbia.

(iii) Portion of Indiana located in
OTAG Subregions 2 and 6, as shown in
appendix F, Figure F-6, of this part.

(iv) Portion of Kentucky located in
OTAG Subregion 6, as shown in appen-
dix F, Figure F-6, of this part.

(v) Maryland.

(vi) Portion of Michigan located
south of 44 degrees latitude in OTAG
Subregion 2, as shown in appendix F,
Figure F-6, of this part.

(vii) Portion of North Carolina lo-
cated in OTAG Subregions 6 and 7, as
shown in appendix F, Figure F-6, of
this part.

(viii) New Jersey.

(ix) Ohio.

(x) Pennsylvania.

(xi) Virginia.

(xii) West Virginia.

(h) Section 126(b) findings and affirma-
tive technical determinations relating to
impacts on ozone levels in the State of
Pennsylvania—(1) Section 126(b) findings
with respect to the 1-hour ozone standard
in the State of Pennsylvania. The Ad-
ministrator finds that any existing or
new major source or group of sta-
tionary sources emits or would emit
NOx in violation of the Clean Air Act
section 110(a)(2)(d)(i) prohibition with
respect to the 1-hour ozone standard in
the State of Pennsylvania if it is or
will be:

(i) In a category of large EGUs or
large non-EGUs;

(i1) Located in one of the States (or
portions thereof) listed in paragraph
(h)(2) of this section; and (iii) Within
one of the ‘““Named Source Categories”
listed in the portion of Table F-1 in ap-
pendix F of this part describing the
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sources of NOx emissions covered by
the petition of the State of Pennsyl-
vania.

(2) States that contain sources for
which the Administrator is making section
126(b) findings with respect to the I-hour
ozone standard in Pennsylvania. The
States that contain sources of NOx
emissions for which the Administrator
is making section 126(b) findings under
paragraph (h)(1) of this section are:

(i) North Carolina.

(ii) Onio.

(iii) Virginia.

(iv) West Virginia.

(3) Affirmative technical determinations
with respect to the 8-hour ozone standard
in Pennsylvania. The Administrator of
EPA finds that any existing or new
major source or group of stationary
sources emits or would emit NOx in
amounts that contribute significantly
to nonattainment in, or interfere with
maintenance by, the State of Pennsyl-
vania, with respect to the 8-hour
NAAQS for ozone:

(i) In a category of large EGUs or
large non-EGUs;

(ii) Located in one of the States (or
portions thereof) listed in paragraph
(h)(4) of this section; and

(iii) Within one of the ‘Named
Source Categories’ listed in the por-
tion of Table F-1 in appendix F of this
part describing the sources of NOx
emissions covered by the petition of
the State of Pennsylvania.

(4) States or portions of States that con-
tain sources for which EPA is making an
affirmative technical determination with
respect to the 8-hour ozone standard in
Pennsylvania. The States that contain
sources for which EPA is making an af-
firmative technical determination are:

(i) Alabama.

(ii) Illinois.

(iii) Indiana.

(iv) Kentucky.

(v) Michigan.

(vi) Missouri.

(vii) North Carolina.

(viii) Ohio.

(ix) Tennessee.

(x) Virginia.

(xi) West Virginia.

(1) Withdrawal of section 126 findings.
Notwithstanding any other provision of
this subpart, a finding under para-
graphs (c), (e)(1) and (e)(2), (g), and
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(h)(1) and (h)(2) of this section as to a
particular major source or group of
stationary sources in a particular
State will be deemed to be withdrawn,
and the corresponding part of the rel-
evant petition(s) denied, if the Admin-
istrator issues a final action putting in
place implementation plan provisions
that comply with the requirements of
§§51.121 and 51.122 of this chapter for
such State.

(j) Section 126 control remedy. The Fed-
eral NOx Budget Trading Program in
part 97 of this chapter applies to the
owner or operator of any new or exist-
ing large EGU or large non-EGU as to
which the Administrator makes a find-
ing under section 126(b) of the Clean
Air Act pursuant to the provisions of
paragraphs (c), (e)(1) and (e)(2), (g), and
(h)(1) and (h)(2) of this section.

(k) Stay of findings with respect to the
8-hour ozone standard. Notwithstanding
any other provisions of this subpart,
the effectiveness of paragraphs (d),
(e)(3) and (e)4), (f), (W)(3) and (h)4) of
this section is stayed.

(1) Temporary stay of rules. Notwith-
standing any other provisions of this
subpart, the effectiveness of this sec-
tion is stayed from July 26, 1999 until
February 17, 2000.

[64 FR 28318, May 25, 1999, as amended at 64
FR 33961, June 24, 1999; 656 FR 2042, Jan. 13,
2000; 65 FR 2726, Jan. 18, 2000; 69 FR 31505,
June 3, 2004]

§52.35 What are the requirements of
the Federal Implementation Plans
(FIPs) for the Clean Air Interstate
Rule (CAIR) relating to emissions of
nitrogen oxides?

(a)(1) The Federal CAIR NOx Annual
Trading Program provisions of part 97
of this chapter constitute the Clean Air
Interstate Rule Federal Implementa-
tion Plan provisions that relate to an-
nual emissions of nitrogen oxides
(NOx). Bach State that is described in
§51.123(c)(1) and (2) of this chapter re-
ceived a finding by the Administrator
that the State failed to submit a State
Implementation Plan (SIP) to satisfy
the requirements of section
110(a)(2)(D)(1)(I) of the Clean Air Act
for the PM,s NAAQS. The provisions of
subparts AA through II of part 97 of
this chapter, regarding the CAIR NOx
Annual Trading Program, apply to the
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sources in each of these States that has
not promulgated a SIP approved by the
Administrator as correcting that defi-
ciency. Following promulgation of an
approval by the Administrator of a
State’s SIP as meeting the require-
ments of CAIR for PM,s relating to
NOx under §51.123 of this chapter, these
provisions of part 97 of this chapter
will no longer apply to the sources in
that State, except to the extent the
Administrator’s approval of the SIP is
partial or conditional or unless such
approval is under §51.123(p) of this
chapter.

(2) Notwithstanding any provisions of
paragraph (a)(1) of this section, if, at
the time of such approval of the State’s
SIP, the Administrator has already al-
located any CAIR NOx allowances to
sources in the State for any years, the
provisions of part 97 of this chapter au-
thorizing the Administrator to com-
plete the allocation of CAIR NOx allow-
ances for those years shall continue to
apply, unless the Administrator ap-
proves a SIP that provides for the allo-
cation of the remaining CAIR NOx al-
lowances for those years.

(b)(1) The Federal CAIR NOx Ozone
Season Trading Program provisions of
part 97 of this chapter constitute the
Clean Air Interstate Rule Federal Im-
plementation Plan provisions that re-
late to emissions of nitrogen oxides
(NOx) during the ozone season, as de-
fined in §97.302 of this chapter. Each
State that is described in §51.123(c)(1)
and (3) of this chapter received a find-
ing by the Administrator that the
State failed to submit a State Imple-
mentation Plan (SIP) to satisfy the re-
quirements of section 110(a)(2)(D)@H)(I)
of the Clean Air Act for the 8-hour
ozone NAAQS. The provisions of sub-
parts AAAA through IIII of part 97 of
this chapter, regarding the CAIR NOx
Ozone Season Trading Program, apply
to sources in each of these States that
has not promulgated a SIP revision ap-
proved by the Administrator as cor-
recting that deficiency. Following pro-
mulgation of an approval by the Ad-
ministrator of a State’s SIP as meeting
the requirements of CAIR for ozone re-
lating to NOx under §51.123 of this
chapter, these provisions of part 97 of
this chapter will no longer apply to
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sources in that State, except to the ex-
tent the Administrator’s approval of
the SIP is partial or conditional or un-
less such approval is under §51.123(ee)
of this chapter.

(2) Notwithstanding any provisions of
paragraph (b)(1) of this section, if, at
the time of such approval of the State’s
SIP, the Administrator has already al-
located any CAIR NOx Ozone Season
allowances to sources in the State for
any years, the provisions of part 97 of
this chapter authorizing the Adminis-
trator to complete the allocation of
CAIR NOx Ozone Season allowances for
those years shall continue to apply, un-
less the Administrator approves a SIP
that provides for the allocation of the
remaining CAIR NOx Ozone Season al-
lowances for those years.

(c) The provisions of this section do
not invalidate or otherwise affect the
obligations of States, emissions
sources, or other responsible entities
with respect to all portions of plans ap-
proved or promulgated under this part
or the obligations of States under the
requirements of §§51.123 and 51.125 of
this chapter.

(d)(1) The States with SIPs approved
by the Administrator as meeting the
requirements of CAIR for PM,s relat-
ing to NOx under §51.123(o) of this
chapter are: Indiana, and Ohio.

(2) The States with SIPs approved by
the Administrator as meeting the re-
quirements of CAIR for ozone relating
to NOx under §51.123(aa) of this chap-
ter, are: Indiana, and Ohio.

(e) Notwithstanding paragraphs (a)
and (b) of this section, such paragraphs
are not applicable as they relate to
sources in the State of Minnesota as of
December 3, 2009, except as provided in
§52.1240(b).

(f) Notwithstanding any provisions of
paragraphs (a) through (d) of this sec-
tion, subparts AA through II and
AAAA through IIII of part 97 of this
chapter, and any State’s SIP to the
contrary:

(1) With regard to any control period
that begins after December 31, 2014,

(i) The provisions in paragraphs (a)
through (d) of this section relating to
NOx annual or ozone season emissions
shall not be applicable; and

(ii) The Administrator will not carry
out any of the functions set forth for
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the Administrator in subparts AA
through II and AAAA through IIII of
part 97 of this chapter;

(2) The Administrator will not deduct
for excess emissions any CAIR NOx al-
lowances or CAIR NOx Ozone Season
allowances allocated for 2015 or any
year thereafter;

(3) By March 3, 2015, the Adminis-
trator will remove from the CAIR NOx
Allowance Tracking System accounts
all CAIR NOx allowances allocated for
a control period in 2015 and any subse-
quent year, and, thereafter, no holding
or surrender of CAIR NOx allowances
will be required with regard to emis-
sions or excess emissions for such con-
trol periods; and

(4) By March 3, 2015, the Adminis-
trator will remove from the CAIR NOx
Ozone Season Allowance Tracking Sys-
tem accounts all CAIR NOx Ozone Sea-
son allowances allocated for a control
period in 2015 and any subsequent year,
and, thereafter, no holding or sur-
render of CAIR NOx allowances will be
required with regard to emissions or
excess emissions for such control peri-
ods.

[72 FR 62343, Nov. 2, 2007, as amended at 74
FR 48862, Sept. 25, 2009; 74 FR 56726, Nov. 3,
2009; 75 FR 72962, Nov. 29, 2010; 76 FR 48353,
Aug. 8, 2011; 79 FR 71671, Dec. 3, 2014]

§52.36 What are the requirements of
the Federal Implementation Plans
(FIPs) for the Clean Air Interstate
Rule (CAIR) relating to emissions of
sulfur dioxide?

(a) The Federal CAIR SO2 Trading
Program provisions of part 97 of this
chapter constitute the Clean Air Inter-
state Rule Federal Implementation
Plan provisions for emissions of sulfur
dioxide (S0,). Each State that is de-
scribed in §51.124(c) of this chapter is
subject to a finding by the Adminis-
trator that the State failed to submit a
State Implementation Plan (SIP) to
satisfy the requirements of section
110(a)(2)(D)(1)(I) of the Clean Air Act
for the PM,s NAAQS. The provisions of
subparts AAA through III of part 97 of
this chapter, regarding the CAIR SO,
Trading Program, apply to sources in
each of these States that has not pro-
mulgated a SIP revision approved by
the Administrator as correcting that
deficiency. Following promulgation of
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an approval by the Administrator of a
State’s SIP as meeting the require-
ments of CAIR for PM, s relating to SO,
under §51.124 of this chapter, these pro-
visions of part 97 of this chapter will no
longer apply to sources in that State,
except to the extent the Administra-
tor’s approval of the SIP is partial or
conditional or unless such approval is
under §51.124(r) of this chapter.

(b) The provisions of this section do
not invalidate or otherwise affect the
obligations of States, emissions
sources, or other responsible entities
with respect to all portions of plans ap-
proved or promulgated under this part
or the obligations of States under the
requirements of §§51.124 and 51.125 of
this chapter.

(c) The States with SIPs approved by
the Administrator as meeting the re-
quirements of CAIR for PM,s relating
to SO, under §51.124(0) of this chapter
are: Indiana, and Ohio

(d) Notwithstanding paragraph (a) of
this section, such paragraph is not ap-
plicable as it relates to sources in the
State of Minnesota as of December 3,
2009.

(e) Notwithstanding any provisions of
paragraphs (a) through (c) of this sec-
tion, subparts AAA through III of part
97 of this chapter and any State’s SIP
to the contrary:

(1) With regard to any control period
that begins after December 31, 2014,

(i) The provisions of paragraphs (a)
through (c) of this section relating to
SO, emissions shall not be applicable;
and

(ii) The Administrator will not carry
out any of the functions set forth for
the Administrator in subparts AAA
through III of part 97 of this chapter;
and

(2) The Administrator will not deduct
for excess emissions any CAIR SO, al-
lowances allocated for 2015 or any year
thereafter.

[72 FR 62343, Nov. 2, 2007, as amended at 74
FR 48863, Sept. 25, 2009; 74 FR 56726, Nov. 3,
2009; 75 FR 72962, Nov. 29, 2010; 76 FR 48354,
Aug. 8, 2011; 79 FR 71671, Dec. 3, 2014; 81 FR
74586, Oct. 26, 2016]
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§52.37 [Reserved]

§52.38 What are the requirements of
the Federal Implementation Plans
(FIPs) for the Cross-State Air Pollu-
tion Rule (CSAPR) relating to emis-
sions of nitrogen oxides?

(a) Annual emissions. (1) The CSAPR
NOx Annual Trading Program provi-
sions set forth in subpart AAAAA of
part 97 of this chapter constitute the
CSAPR Federal Implementation Plan
provisions that relate to annual emis-
sions of nitrogen oxides (NOx).

(2)(1) The provisions of subpart
AAAAA of part 97 of this chapter apply
to sources in each of the following
States and Indian country located
within the borders of such States with
regard to emissions occurring in 2015
and each subsequent year: Alabama,
Georgia, Illinois, Indiana, Iowa, Kan-
sas, Kentucky, Maryland, Michigan,
Minnesota, Missouri, Nebraska, New
Jersey, New York, North Carolina,
Ohio, Pennsylvania, South Carolina,
Tennessee, Virginia, West Virginia, and
Wisconsin.

(ii) The provisions of subpart AAAAA
of part 97 of this chapter apply to
sources in each of the following States
and Indian country located within the
borders of such States with regard to
emissions occurring in 2015 and 2016
only: Texas.

(3) Notwithstanding the provisions of
paragraph (a)(1) of this section, a State
listed in paragraph (a)(2)(i) or (ii) of
this section may adopt and include in a
SIP revision, and the Administrator
will approve, as CSAPR NOx Annual al-
lowance allocation provisions replacing
the provisions in §97.411(a) of this chap-
ter with regard to the State and the
control period in 2016, a list of CSAPR
NOx Annual units and the amount of
CSAPR NOx Annual allowances allo-
cated to each unit on such list, pro-
vided that the list of units and alloca-
tions meets the following require-
ments:

(i) All of the units on the list must be
units that are in the State and com-
menced commercial operation before
January 1, 2010;

(ii) The total amount of CSAPR NOx
Annual allowance allocations on the
list must not exceed the amount, under
§97.410(a) of this chapter for the State
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and the control period in 2016, of the
CSAPR NOx Annual trading budget
minus the sum of the new unit set-
aside and Indian country new unit set-
aside;

(iii) The list must be submitted elec-
tronically in a format specified by the
Administrator; and

(iv) The SIP revision must not pro-
vide for any change in the units and al-
locations on the list after approval of
the SIP revision by the Administrator
and must not provide for any change in
any allocation determined and re-
corded by the Administrator under sub-
part AAAAA of part 97 of this chapter;

(v) Provided that:

(A) By October 17, 2011, the State
must notify the Administrator elec-
tronically in a format specified by the
Administrator of the State’s intent to
submit to the Administrator a com-
plete SIP revision meeting the require-
ments of paragraphs (a)3)(i) through
(iv) of this section by April 1, 2015; and

(B) The State must submit to the Ad-
ministrator a complete SIP revision
described in paragraph (a)3)(v)(A) of
this section by April 1, 2015.

(4) Notwithstanding the provisions of
paragraph (a)(1) of this section, a State
listed in paragraph (a)(2)(i) of this sec-
tion may adopt and include in a SIP re-
vision, and the Administrator will ap-
prove, regulations revising subpart
AAAAA of part 97 of this chapter as
follows and not making any other sub-
stantive revisions of that subpart:

(i) The State may adopt, as CSAPR
NOx Annual allowance allocation or
auction provisions replacing the provi-
sions in §§97.411(a) and (b)(1) and
97.412(a) of this chapter with regard to
the State and the control period in 2017
or any subsequent year, any method-
ology under which the State or the per-
mitting authority allocates or auctions
CSAPR NOx Annual allowances, and
may adopt, in addition to the defini-
tions in §97.402 of this chapter, one or
more definitions that shall apply only
to terms as used in the adopted CSAPR

NOx Annual allowance allocation or
auction provisions, if such method-
ology—

(A) Requires the State or the permit-
ting authority to allocate and, if appli-
cable, auction a total amount of
CSAPR NOx Annual allowances for any

74

40 CFR Ch. | (7-1-19 Edition)

such control period not exceeding the
amount, under §§97.410(a) and 97.421 of
this chapter for the State and such
control period, of the CSAPR NOx An-
nual trading budget minus the sum of
the Indian country new unit set-aside
and the amount of any CSAPR NOx An-
nual allowances already allocated and
recorded by the Administrator.

(B) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Annual allow-
ances for any such control period to
any CSAPR NOx Annual units covered
by §97.411(a) of this chapter, that the
State or the permitting authority sub-
mit such allocations or the results of
such auctions for such control period
(except allocations or results of auc-
tions to such units of CSAPR NOx An-
nual allowances remaining in a set-
aside after completion of the alloca-
tions or auctions for which the set-
aside was created) to the Adminis-
trator no later than the following
dates:

Deadline for submission of
allocations or auction results

Year of the control period for
which CSAPR NOx Annual al-
lowances are allocated or

to
auctioned the Administrator

June 1, 2016.

... | June 1, 2016.

... | June 1, 2017.

... | June 1, 2017.
. | June 1, 2018.

June 1, 2018.

June 1 of the fourth year be-
fore the year of the control
period.

2023 and any year thereafter

(C) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Annual allow-
ances for any such control period to
any CSAPR NOx Annual units covered
by §§97.411(b)(1) and 97.412(a) of this
chapter, that the State or the permit-
ting authority submit such allocations
or the results of such auctions (except
allocations or results of auctions to
such units of CSAPR NOx Annual al-
lowances remaining in a set-aside after
completion of the allocations or auc-
tions for which the set-aside was cre-
ated) to the Administrator by July 1 of
the year of such control period.

(D) Does not provide for any change,
after the submission deadlines in para-
graphs (a)(4)(i)(B) and (C) of this sec-
tion, in the allocations submitted to
the Administrator by such deadlines
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and does not provide for any change in
any allocation determined and re-
corded by the Administrator under sub-
part AAAAA of part 97 of this chapter;

(ii) Provided that the State must
submit a complete SIP revision meet-
ing the requirements of paragraph
(a)(4)(i) of this section by December 1
of the year before the year of the dead-
lines for submission of allocations or
auction results under paragraphs
(a)(4)(1)(B) and (C) of this section appli-
cable to the first control period for
which the State wants to make alloca-
tions or hold an auction under para-
graph (a)(4)(i) of this section.

(5) Notwithstanding the provisions of
paragraph (a)(1) of this section, a State
listed in paragraph (a)(2)(i) of this sec-
tion may adopt and include in a SIP re-
vision, and the Administrator will ap-
prove, as correcting the deficiency in
the SIP that is the basis for the CSAPR
Federal Implementation Plan set forth
in paragraphs (a)(1), (a)(2)(i), and (a)(3)
and (4) of this section with regard to
sources in the State (but not sources in
any Indian country within the borders
of the State), regulations that are sub-
stantively identical to the provisions
of the CSAPR NOx Annual Trading
Program set forth in §§97.402 through
97.435 of this chapter, except that the
SIP revision:

(i) May adopt, as CSAPR NOx Annual
allowance allocation or auction provi-
sions replacing the provisions in
§§97.411(a) and (b)(1) and 97.412(a) of
this chapter with regard to the State
and the control period in 2017 or any
subsequent year, any methodology
under which the State or the permit-
ting authority allocates or auctions
CSAPR NOx Annual allowances and
that—

(A) Requires the State or the permit-
ting authority to allocate and, if appli-
cable, auction a total amount of
CSAPR NOx Annual allowances for any
such control period not exceeding the
amount, under §§97.410(a) and 97.421 of
this chapter for the State and such
control period, of the CSAPR NOx An-
nual trading budget minus the sum of
the Indian country new unit set-aside
and the amount of any CSAPR NOx An-
nual allowances already allocated and
recorded by the Administrator.
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(B) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Annual allow-
ances for any such control period to
any CSAPR NOx Annual units covered
by §97.411(a) of this chapter, that the
State or the permitting authority sub-
mit such allocations or the results of
such auctions for such control period
(except allocations or results of auc-
tions to such units of CSAPR NOx An-
nual allowances remaining in a set-
aside after completion of the alloca-
tions or auctions for which the set-
aside was created) to the Adminis-
trator no later than the following
dates:

Deadline for submission of
allocations or auction results

Year of the control period for

which CSAPR NOx Annual al-
lowances are allocated or to

the Administrator

auctioned
2017 ... ... | June 1, 2016.
2018 ... ... | June 1, 2016.
2019 ... ... | June 1, 2017.
2020 ... ... | June 1, 2017.
2021 ... .| June 1, 2018.
2022 June 1, 2018.

2023 and any year thereafter | June 1 of the fourth year be-
fore the year of the control

period.

(C) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Annual allow-
ances for any such control period to
any CSAPR NOx Annual units covered
by §§97.411(b)(1) and 97.412(a) of this
chapter, that the State or the permit-
ting authority submit such allocations
or the results of such auctions (except
allocations or results of auctions to
such units of CSAPR NOx Annual al-
lowances remaining in a set-aside after
completion of the allocations or auc-
tions for which the set-aside was cre-
ated) to the Administrator by July 1 of
the year of such control period.

(D) Does not provide for any change,
after the submission deadlines in para-
graphs (a)(5)(i)(B) and (C) of this sec-
tion, in the allocations submitted to
the Administrator by such deadlines
and does not provide for any change in
any allocation determined and re-
corded by the Administrator under sub-
part AAAAA of part 97 of this chapter;

(ii) May adopt, in addition to the
definitions in §97.402 of this chapter,
one or more definitions that shall
apply only to terms as used in the
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CSAPR NOx Annual allowance alloca-
tion or auction provisions adopted
under paragraph (a)(5)(i) of this sec-
tion;

(iii) May substitute the name of the
State for the term ‘‘State” as used in
subpart AAAAA of part 97 of this chap-
ter, to the extent the Administrator
determines that such substitutions do
not make substantive changes in the
provisions in §§97.402 through 97.435 of
this chapter; and

(iv) Must not include any of the re-
quirements imposed on any unit in In-
dian country within the borders of the
State in the provisions in §§97.402
through 97.435 of this chapter and must
not include the provisions in
§§97.411(b)(2) and (c)(b)(iii), 97.412(b),
and 97.421(h) and (j) of this chapter, all
of which provisions will continue to
apply under any portion of the CSAPR
Federal Implementation Plan that is
not replaced by the SIP revision;

(v) Provided that, if and when any
covered unit is located in Indian coun-
try within the borders of the State, the
Administrator may modify his or her
approval of the SIP revision to exclude
the provisions in §§97.402 (definitions of
“‘common designated representative”’,
“‘common designated representative’s
assurance level’”’, and ‘‘common des-
ignated representative’s share”’),
97.406(c)(2), and 97.425 of this chapter
and the portions of other provisions of
subpart AAAAA of part 97 of this chap-
ter referencing these sections and may
modify any portion of the CSAPR Fed-
eral Implementation Plan that is not
replaced by the SIP revision to include
these provisions;

(vi) Provided that the State must
submit a complete SIP revision meet-
ing the requirements of paragraphs
(a)(5)(1) through (iv) of this section by
December 1 of the year before the year
of the deadlines for submission of allo-
cations or auction results under para-
graphs (a)(5)(i)(B) and (C) of this sec-
tion applicable to the first control pe-
riod for which the State wants to make
allocations or hold an auction under
paragraph (a)(5)(i) of this section.

(6) Following promulgation of an ap-
proval by the Administrator of a
State’s SIP revision as correcting the
SIP’s deficiency that is the basis for
the CSAPR Federal Implementation
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Plan set forth in paragraphs (a)(l),
(a)(2)(1), and (a)(3) and (4) of this sec-
tion for sources in the State, the provi-
sions of paragraph (a)(2)(i) of this sec-
tion will no longer apply to sources in
the State, unless the Administrator’s
approval of the SIP revision is partial
or conditional, and will continue to
apply to sources in any Indian country
within the borders of the State, pro-
vided that if the CSAPR Federal Imple-
mentation Plan was promulgated as a
partial rather than full remedy for an
obligation of the State to address
interstate air pollution, the SIP revi-
sion likewise will constitute a partial
rather than full remedy for the State’s
obligation unless provided otherwise in
the Administrator’s approval of the
SIP revision.

(7) Notwithstanding the provisions of
paragraph (a)(6) of this section, if, at
the time of such approval of the State’s
SIP revision, the Administrator has al-
ready started recording any allocations
of CSAPR NOx Annual allowances
under subpart AAAAA of part 97 of this
chapter to units in the State for a con-
trol period in any year, the provisions
of subpart AAAAA of part 97 of this
chapter authorizing the Administrator
to complete the allocation and recorda-
tion of CSAPR NOx Annual allowances
to units in the State for each such con-
trol period shall continue to apply, un-
less provided otherwise by such ap-
proval of the State’s SIP revision.

(8) The following States have SIP re-
visions approved by the Administrator
under paragraph (a)(3), (4), or (5) of this
section:

(i) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (a)(3) of this
section as replacing the CSAPR NOx
Annual allowance allocation provisions
in §97.411(a) of this chapter with regard
to the State and the control period in
2016: Alabama, Kansas, Missouri, and
Nebraska.

(ii) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (a)(4) of this
section as replacing the CSAPR NOx
Annual allowance allocation provisions
in §§97.411(a) and (b)(1) and 97.412(a) of
this chapter with regard to the State
and the control period in 2017 or any
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subsequent year: Kansas, Missouri, and
New York.

(iii) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (a)(b) of this
section as correcting the SIP’s defi-
ciency that is the basis for the CSAPR
Federal Implementation Plan set forth
in paragraphs (a)(1), (a)(2)(i), and (a)(3)
and (4) of this section with regard to
sources in the State (but not sources in
any Indian country within the borders
of the State): Alabama, Georgia, Indi-
ana, and South Carolina.

(b) Ozone season emissions. (1) The
CSAPR NOx Ozone Season Group 1
Trading Program provisions and the
CSAPR NOx Ozone Season Group 2
Trading Program provisions set forth
respectively in subparts BBBBB and
EEEEE of part 97 of this chapter con-
stitute the CSAPR Federal Implemen-
tation Plan provisions that relate to
emissions of NOx during the ozone sea-
son, defined as May 1 through Sep-
tember 30 of a calendar year.

(2)(i) The provisions of subpart
BBBBB of part 97 of this chapter apply
to sources in each of the following
States and Indian country located
within the borders of such States with
regard to emissions occurring in 2015
and each subsequent year: Georgia.

(ii) The provisions of subpart BBBBB
of part 97 of this chapter apply to
sources in each of the following States
and Indian country located within the
borders of such States with regard to
emissions occurring in 2015 and 2016
only: Alabama, Arkansas, Florida, Illi-

nois, Indiana, Iowa, Kentucky, Lou-
isiana, Maryland, Michigan, Mis-
sissippi, Missouri, New Jersey, New

York, North Carolina, Ohio, Oklahoma.,
Pennsylvania, South Carolina, Ten-
nessee, Texas, Virginia, West Virginia,
and Wisconsin.

(iii) The provisions of subpart EEEEE
of part 97 of this chapter apply to
sources in each of the following States
and Indian country located within the
borders of such States with regard to
emissions occurring in 2017 and each
subsequent year: Alabama, Arkansas,
Illinois, Indiana, Iowa, Kansas, Ken-
tucky, Louisiana, Maryland, Michigan,
Mississippi, Missouri, New Jersey, New
York, Ohio, Oklahoma, Pennsylvania,
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Tennessee, Texas, Virginia, West Vir-
ginia, and Wisconsin.

(3) Notwithstanding the provisions of
paragraph (b)(1) of this section, a State
listed in paragraph (b)(2)(i) or (ii) of
this section may adopt and include in a
SIP revision, and the Administrator
will approve, as CSAPR NOx Ozone
Season Group 1 allowance allocation
provisions replacing the provisions in
§97.5611(a) of this chapter with regard to
the State and the control period in
2016, a list of CSAPR NOx Ozone Season
Group 1 units and the amount of
CSAPR NOx Ozone Season Group 1 al-
lowances allocated to each unit on
such list, provided that the list of units
and allocations meets the following re-
quirements:

(i) All of the units on the list must be
units that are in the State and com-
menced commercial operation before
January 1, 2010;

(ii) The total amount of CSAPR NOx
Ozone Season Group 1 allowance allo-
cations on the list must not exceed the
amount, under §97.510(a) of this chap-
ter for the State and the control period
in 2016, of the CSAPR NOx Ozone Sea-
son Group 1 trading budget minus the
sum of the new unit set-aside and In-
dian country new unit set-aside;

(iii) The list must be submitted elec-
tronically in a format specified by the
Administrator; and

(iv) The SIP revision must not pro-
vide for any change in the units and al-
locations on the list after approval of
the SIP revision by the Administrator
and must not provide for any change in
any allocation determined and re-
corded by the Administrator under sub-
part BBBBB of part 97 of this chapter;

(v) Provided that:

(A) By October 17, 2011 or, for Iowa,
Michigan, Missouri, Oklahoma, and
Wisconsin, March 6, 2015, the State
must notify the Administrator elec-
tronically in a format specified by the
Administrator of the State’s intent to
submit to the Administrator a com-
plete SIP revision meeting the require-
ments of paragraphs (b)(3)(i) through
(iv) of this section by April 1, 2015 or,
for Iowa, Michigan, Missouri, OKkla-
homa, and Wisconsin, October 1, 2015;
and

(B) The State must submit to the Ad-
ministrator a complete SIP revision
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described in paragraph (b)(3)(v)(A) of
this section by April 1, 2015 or, for
Iowa, Michigan, Missouri, Oklahoma,
and Wisconsin, October 1, 2015.

(4) Notwithstanding the provisions of
paragraph (b)(1) of this section, a State
listed in paragraph (b)(2)(i) of this sec-
tion may adopt and include in a SIP re-
vision, and the Administrator will ap-
prove, regulations revising subpart
BBBBB of part 97 of this chapter as fol-
lows and not making any other sub-
stantive revisions of that subpart:

(i) The State may adopt, as applica-
bility provisions replacing the provi-
sions in §97.504(a)(1) and (2) of this
chapter with regard to the State, pro-
visions substantively identical to those
provisions, except that the words
“more than 25 MWe” are replaced,
wherever such words appear, by words
specifying a uniform lower limit on the
amount of megawatts that is not great-
er than the amount specified by the
words ‘‘more than 256 MWe” and is not
less than the amount specified by the
words ‘15 MWe or more”’; and

(i) The State may adopt, as CSAPR
NOx Ozone Season Group 1 allowance
allocation or auction provisions replac-
ing the provisions in §§97.511(a) and
(b)(1) and 97.512(a) of this chapter with
regard to the State and the control pe-
riod in 2017 or any subsequent year,
any methodology under which the
State or the permitting authority allo-
cates or auctions CSAPR NOx Ozone
Season Group 1 allowances, and may
adopt, in addition to the definitions in
§97.502 of this chapter, one or more
definitions that shall apply only to
terms as used in the adopted CSAPR
NOx Ozone Season Group 1 allowance
allocation or auction provisions, if
such methodology—

(A) Requires the State or the permit-
ting authority to allocate and, if appli-
cable, auction a total amount of
CSAPR NOx Ozone Season Group 1 al-
lowances for any such control period
not exceeding the amount, under
§§97.510(a) and 97.521 of this chapter for
the State and such control period, of
the CSAPR NOx Ozone Season Group 1
trading budget minus the sum of the
Indian country new unit set-aside and
the amount of any CSAPR NOx Ozone
Season Group 1 allowances already al-
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located and recorded by the Adminis-
trator.

(B) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Ozone Season
Group 1 allowances for any such con-
trol period to any CSAPR NOx Ozone
Season Group 1 units covered by
§97.5611(a) of this chapter, that the
State or the permitting authority sub-
mit such allocations or the results of
such auctions for such control period
(except allocations or results of auc-
tions to such units of CSAPR NOx
Ozone Season Group 1 allowances re-
maining in a set-aside after completion
of the allocations or auctions for which
the set-aside was created) to the Ad-
ministrator no later than the following
dates:

Deadline for submission of
allocations or auction results

Year of the control period for
which CSAPR NOx Ozone
Season Group 1 allowances

to
are allocated or auctioned the Administrator

June 1, 2016.

... | June 1, 2016.

... | June 1, 2017.

... | June 1, 2017.
. | June 1, 2018.

June 1, 2018.

June 1 of the fourth year be-
fore the year of the control
period.

2023 and any year thereafter

(C) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Ozone Season
Group 1 allowances for any such con-
trol period to any CSAPR NOx Ozone
Season Group 1 units covered by
§§97.5611(b)(1) and 97.512(a) of this chap-
ter, that the State or the permitting
authority submit such allocations or
the results of such auctions (except al-
locations or results of auctions to such
units of CSAPR NOx Ozone Season
Group 1 allowances remaining in a set-
aside after completion of the alloca-
tions or auctions for which the set-
aside was created) to the Adminis-
trator by July 1 of the year of such
control period.

(D) Does not provide for any change,
after the submission deadlines in para-
graphs (b)(4)(ii)(B) and (C) of this sec-
tion, in the allocations submitted to
the Administrator by such deadlines
and does not provide for any change in
any allocation determined and re-
corded by the Administrator under sub-
part BBBBB of part 97 of this chapter;
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(iii) Provided that the State must
submit a complete SIP revision meet-
ing the requirements of paragraph
(b)(4)(Q) or (ii) of this section by Decem-
ber 1 of the year before the year of the
deadlines for submission of allocations
or auction results under paragraphs
(b)(4)(i1)(B) and (C) of this section ap-
plicable to the first control period for
which the State wants to replace the
applicability provisions, make alloca-
tions, or hold an auction under para-
graph (b)(4)(i) or (ii) of this section.

(5) Notwithstanding the provisions of
paragraph (b)(1) of this section, a State
listed in paragraph (b)(2)(i) of this sec-
tion may adopt and include in a SIP re-
vision, and the Administrator will ap-
prove, as correcting the deficiency in
the SIP that is the basis for the CSAPR
Federal Implementation Plan set forth
in paragraphs (b)(1), (b)(2)(1), and (b)(3)
and (4) of this section with regard to
sources in the State (but not sources in
any Indian country within the borders
of the State), regulations that are sub-
stantively identical to the provisions
of the CSAPR NOx Ozone Season Group
1 Trading Program set forth in §§97.502
through 97.535 of this chapter, except
that the SIP revision:

(i) May adopt, as applicability provi-
sions replacing the provisions in
§97.504(a)(1) and (2) of this chapter with
regard to the State, provisions sub-
stantively identical to those provi-
sions, except that the words ‘‘more
than 25 MWe” are replaced, wherever
such words appear, by words specifying
a uniform lower limit on the amount of
megawatts that is not greater than the
amount specified by the words ‘‘more
than 26 MWe” and is not less than the
amount specified by the words ‘156 MWe
or more’’; and

(ii) May adopt, as CSAPR NOx Ozone
Season Group 1 allowance allocation
provisions replacing the provisions in
§§97.5611(a) and (b)(1) and 97.512(a) of
this chapter with regard to the State
and the control period in 2017 or any
subsequent year, any methodology
under which the State or the permit-
ting authority allocates or auctions
CSAPR NOx Ozone Season Group 1 al-
lowances and that—

(A) Requires the State or the permit-
ting authority to allocate and, if appli-
cable, auction a total amount of
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CSAPR NOx Ozone Season Group 1 al-
lowances for any such control period
not exceeding the amount, under
§§97.5610(a) and 97.521 of this chapter for
the State and such control period, of
the CSAPR NOx Ozone Season Group 1
trading budget minus the sum of the
Indian country new unit set-aside and
the amount of any CSAPR NOx Ozone
Season Group 1 allowances already al-
located and recorded by the Adminis-
trator.

(B) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Ozone Season
Group 1 allowances for any such con-
trol period to any CSAPR NOx Ozone
Season Group 1 units covered by
§97.5611(a) of this chapter, that the
State or the permitting authority sub-
mit such allocations or the results of
such auctions for such control period
(except allocations or results of auc-
tions to such units of CSAPR NOx
Ozone Season Group 1 allowances re-
maining in a set-aside after completion
of the allocations or auctions for which
the set-aside was created) to the Ad-
ministrator no later than the following
dates:

Deadline for submission of
allocations or auction results
t

Year of the control period for
which CSAPR NOx Ozone
Season Group 1 allowances

]
are allocated or auctioned the Administrator

June 1, 2016.

... | June 1, 2016.

... | June 1, 2017.

... | June 1, 2017.
.| June 1, 2018.

June 1, 2018.

June 1 of the fourth year be-
fore the year of the control
period.

2023 and any year thereafter

(C) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Ozone Season
Group 1 allowances for any such con-
trol period to any CSAPR NOx Ozone
Season Group 1 units covered by
§§97.5611(b)(1) and 97.512(a) of this chap-
ter, that the State or the permitting
authority submit such allocations or
the results of such auctions (except al-
locations or results of auctions to such
units of CSAPR NOx Ozone Season
Group 1 allowances remaining in a set-
aside after completion of the alloca-
tions or auctions for which the set-
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aside was created) to the Adminis-
trator by July 1 of the year of such
control period.

(D) Does not provide for any change,
after the submission deadlines in para-
graphs (b)(5)(ii)(B) and (C) of this sec-
tion, in the allocations submitted to
the Administrator by such deadlines
and does not provide for any change in
any allocation determined and re-
corded by the Administrator under sub-
part BBBBB of part 97 of this chapter;

(iii) May adopt, in addition to the
definitions in §97.502 of this chapter,
one or more definitions that shall
apply only to terms as used in the
CSAPR NOx Ozone Season Group 1 al-
lowance allocation or auction provi-
sions adopted under paragraph (b)(5)(ii)
of this section;

(iv) May substitute the name of the
State for the term ‘“‘State” as used in
subpart BBBBB of part 97 of this chap-
ter, to the extent the Administrator
determines that such substitutions do
not make substantive changes in the
provisions in §§97.502 through 97.535 of
this chapter; and

(v) Must not include any of the re-
quirements imposed on any unit in In-
dian country within the borders of the
State in the provisions in §§97.502
through 97.535 of this chapter and must
not include the provisions in
§§97.5611(b)(2) and (c)(b)(iii), 97.512(b),
and 97.521(h) and (j) of this chapter, all
of which provisions will continue to
apply under any portion of the CSAPR
Federal Implementation Plan that is
not replaced by the SIP revision;

(vi) Provided that, if and when any
covered unit is located in Indian coun-
try within the borders of the State, the
Administrator may modify his or her
approval of the SIP revision to exclude
the provisions in §§97.502 (definitions of
“‘common designated representative’’,
“common designated representative’s
assurance level”’, and ‘‘common des-
ignated representative’s share”’),
97.506(c)(2), and 97.525 of this chapter
and the portions of other provisions of
subpart BBBBB of part 97 of this chap-
ter referencing these sections and may
modify any portion of the CSAPR Fed-
eral Implementation Plan that is not
replaced by the SIP revision to include
these provisions;
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(vii) Provided that the State must
submit a complete SIP revision meet-
ing the requirements of paragraphs
(b)(5)(1) through (v) of this section by
December 1 of the year before the year
of the deadlines for submission of allo-
cations or auction results under para-
graphs (b)(5)(ii)(B) and (C) of this sec-
tion applicable to the first control pe-
riod for which the State wants to re-
place the applicability provisions,
make allocations, or hold an auction
under paragraph (b)(5)(i) or (ii) of this
section.

(6) Notwithstanding the provisions of
paragraph (b)(1) of this section, a State
listed in paragraph (b)(2)(i) of this sec-
tion may adopt and include in a SIP re-
vision, and the Administrator will ap-
prove, as correcting the deficiency in
the SIP that is the basis for the CSAPR
Federal Implementation Plan set forth
in paragraphs (b)(1), (b)(2)(1), and (b)(3)
and (4) of this section with regard to
sources in the State (but not sources in
any Indian country within the borders
of the State), regulations that are sub-
stantively identical to the provisions
of the CSAPR NOx Ozone Season Group
2 Trading Program set forth in §§97.802
through 97.835 of this chapter, subject
to the following requirements and ex-
ceptions:

(i) The provisions of paragraphs
(b)(9)(i) through (viii) of this section
apply to any such SIP revision.

(ii) Following promulgation of an ap-
proval by the Administrator of such a
SIP revision:

(A) The provisions of the SIP revision
will apply to sources in the State with
regard to emissions occurring in the
control period that begins May 1 imme-
diately after promulgation of such ap-
proval, or such later control period as
may be adopted by the State in its reg-
ulations and approved by the Adminis-
trator in the SIP revision, and in each
subsequent control period.

(B) Notwithstanding the provisions of
paragraph (b)(6)(ii)(A) of this section,
if, at the time of the approval of the
SIP revision, the Administrator has al-
ready started recording any allocations
of CSAPR NOx Ozone Season Group 1
allowances to units in the State for a
control period in any year, the Admin-
istrator will not record allocations of
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CSAPR NOx Ozone Season Group 2 al-
lowances to units in the State for any
such control period under the provi-
sions of the SIP revision but instead
will allocate and record CSAPR NOx
Ozone Season Group 2 allowances in
place of CSAPR NOx Ozone Season
Group 1 allowances under §97.526(c)(2)
of this chapter, unless provided other-
wise by such approval of the SIP revi-
sion.

(7) Notwithstanding the provisions of
paragraph (b)(1) of this section, a State
listed in paragraph (b)(2)(iii) of this
section may adopt and include in a SIP
revision, and the Administrator will
approve, as CSAPR NOx Ozone Season
Group 2 allowance allocation provi-
sions replacing the provisions in
§97.811(a) of this chapter with regard to
the State and the control period in
2018, a list of CSAPR NOx Ozone Season
Group 2 units and the amount of
CSAPR NOx Ozone Season Group 2 al-
lowances allocated to each unit on
such list, provided that the list of units
and allocations meets the following re-
quirements:

(i) All of the units on the list must be
units that are in the State and com-
menced commercial operation before
January 1, 2015;

(ii) The total amount of CSAPR NOx
Ozone Season Group 2 allowance allo-
cations on the list must not exceed the
amount, under §97.810(a) of this chap-
ter for the State and the control period
in 2018, of the CSAPR NOx Ozone Sea-
son Group 2 trading budget minus the
sum of the new unit set-aside and In-
dian country new unit set-aside;

(iii) The list must be submitted elec-
tronically in a format specified by the
Administrator; and

(iv) The SIP revision must not pro-
vide for any change in the units and al-
locations on the list after approval of
the SIP revision by the Administrator
and must not provide for any change in
any allocation determined and re-
corded by the Administrator under sub-
part EEEEE of part 97 of this chapter;

(v) Provided that:

(A) By December 27, 2016, the State
must notify the Administrator elec-
tronically in a format specified by the
Administrator of the State’s intent to
submit to the Administrator a com-
plete SIP revision meeting the require-

81

§52.38

ments of paragraphs (b)(7)(i) through
(iv) of this section by April 1, 2017; and

(B) The State must submit to the Ad-
ministrator a complete SIP revision
described in paragraph (b)(7)(v)(A) of
this section by April 1, 2017.

(8) Notwithstanding the provisions of
paragraph (b)(1) of this section, a State
listed in paragraph (b)(2)(iii) of this
section may adopt and include in a SIP
revision, and the Administrator will
approve, regulations revising subpart
EEEEE of part 97 of this chapter as fol-
lows and not making any other sub-
stantive revisions of that subpart:

(i) The State may adopt, as applica-
bility provisions replacing the provi-
sions in §97.804(a)(1) and (2) of this
chapter with regard to the State, pro-
visions substantively identical to those
provisions, except that the words
“more than 25 MWe” are replaced,
wherever such words appear, by words
specifying a uniform lower limit on the
amount of megawatts that is not great-
er than the amount specified by the
words ‘‘more than 256 MWe” and is not
less than the amount specified by the
words ‘15 MWe or more’’;

(ii) Such a State listed in §51.121(c) of
this chapter may adopt, as applica-
bility provisions replacing the provi-
sions in §97.804(a) and (b) of this chap-
ter with regard to the State, provisions
substantively identical to those provi-
sions, except that applicability is ex-
panded to include, in addition to all
units in the State that would be
CSAPR NOx Ozone Season Group 2
units under §97.804(a) and (b) of this
chapter and any units to which the
State elects to expand applicability
pursuant to paragraph (b)(8)(i) of this
section, all other units that would have
been subject to the State’s emissions
trading program regulations approved
as a SIP revision under §51.121 of this
chapter except units to which the
State is authorized to expand applica-
bility under paragraph (b)(8)(i) of this
section; and

(iii) The State may adopt, as CSAPR
NOx Ozone Season Group 2 allowance
allocation or auction provisions replac-
ing the provisions in §§97.811(a) and
(b)(1) and 97.812(a) of this chapter with
regard to the State and the control pe-
riod in 2019 or any subsequent year,
any methodology under which the



§52.38

State or the permitting authority allo-
cates or auctions CSAPR NOx Ozone
Season Group 2 allowances and may
adopt, in addition to the definitions in
§97.802 of this chapter, one or more
definitions that shall apply only to
terms as used in the adopted CSAPR
NOx Ozone Season Group 2 allowance
allocation or auction provisions, if
such methodology—

(A) Requires the State or the permit-
ting authority to allocate and, if appli-
cable, auction a total amount of
CSAPR NOx Ozone Season Group 2 al-
lowances for any such control period
not exceeding the amount, under
§§97.810(a) and 97.821 of this chapter for
the State and such control period, of
the CSAPR NOx Ozone Season Group 2
trading budget minus the sum of the
Indian country new unit set-aside and
the amount of any CSAPR NOx Ozone
Season Group 2 allowances already al-
located and recorded by the Adminis-
trator, plus, if the State adopts regula-
tions expanding applicability to addi-
tional units pursuant to paragraph
(b)(8)(ii) of this section, an additional
amount of CSAPR NOx Ozone Season
Group 2 allowances not exceeding the
lesser of:

(I) The highest of the sum, for all ad-
ditional units in the State to which ap-
plicability is expanded pursuant to
paragraph (b)(8)(ii) of this section, of
the NOx emissions reported in accord-
ance with part 75 of this chapter for
the ozone season in the year before the
yvear of the submission deadline for the
SIP revision under paragraph (b)(8)(iv)
of this section and the corresponding
sums of the NOx emissions reported in
accordance with part 75 of this chapter
for each of the two immediately pre-
ceding ozone seasons, provided that
each such seasonal sum shall exclude
the amount of any NOx emissions re-
ported by any unit for all hours in any
calendar day during which the unit did
not have at least one quality-assured
monitor operating hour, as defined in
§72.2 of this chapter; or

(2) The portion of the emissions budg-
et under the State’s emissions trading
program regulations approved as a SIP
revision under §51.121 of this chapter
that is attributable to the units to
which applicability is expanded pursu-
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ant to paragraph (b)(8)(ii) of this sec-
tion.

(B) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Ozone Season
Group 2 allowances for any such con-
trol period to any CSAPR NOx Ozone
Season Group 2 units covered by
§97.811(a) of this chapter, that the
State or the permitting authority sub-
mit such allocations or the results of
such auctions for such control period
(except allocations or results of auc-
tions to such units of CSAPR NOx
Ozone Season Group 2 allowances re-
maining in a set-aside after completion
of the allocations or auctions for which
the set-aside was created) to the Ad-
ministrator no later than the following
dates:

Year of the control period for
which CSAPR NOx Ozone
Season Group 2 allowances
are allocated or auctioned

Deadline for submission of al-
locations or auction results
to the Administrator

2019 ... June 1, 2018.
2020 .. | June 1, 2018.
2021 .. | June 1, 2019.
2022 .. | June 1, 2019.
2023 . | June 1, 2020.
2024 . June 1, 2020.

2025 and any year thereafter | June 1 of the fourth year be-
fore the year of the control

period.

(C) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Ozone Season
Group 2 allowances for any such con-
trol period to any CSAPR NOx Ozone
Season Group 2 units covered by
§§97.811(b)(1) and 97.812(a) of this chap-
ter, that the State or the permitting
authority submit such allocations or
the results of such auctions (except al-
locations or results of auctions to such
units of CSAPR NOx Ozone Season
Group 2 allowances remaining in a set-
aside after completion of the alloca-
tions or auctions for which the set-
aside was created) to the Adminis-
trator by July 1 of the year of such
control period.

(D) Does not provide for any change,
after the submission deadlines in para-
graphs (b)(8)(iii)(B) and (C) of this sec-
tion, in the allocations submitted to
the Administrator by such deadlines
and does not provide for any change in
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any allocation determined and re-
corded by the Administrator under sub-
part EEEEE of part 97 of this chapter
or §97.526(c) of this chapter;

(iv) Provided that the State must
submit a complete SIP revision meet-
ing the requirements of paragraph
(b)(8)(1), (ii), or (iii) of this section by
December 1 of the year before the year
of the deadlines for submission of allo-
cations or auction results under para-
graphs (b)(8)(iii)(B) and (C) of this sec-
tion applicable to the first control pe-
riod for which the State wants to re-
place the applicability provisions,
make allocations, or hold an auction
under paragraph (b)(8)(i), (ii), or (iii) of
this section.

(9) Notwithstanding the provisions of
paragraph (b)(1) of this section, a State
listed in paragraph (b)(2)(iii) of this
section may adopt and include in a SIP
revision, and the Administrator will
approve, as correcting the deficiency in
the SIP that is the basis for the CSAPR
Federal Implementation Plan set forth
in paragraphs (b)(1), (b)(2)({dii), and
(b)(7) and (8) of this section with regard
to sources in the State (but not sources
in any Indian country within the bor-
ders of the State), regulations that are
substantively identical to the provi-
sions of the CSAPR NOx Ozone Season
Group 2 Trading Program set forth in
§§97.802 through 97.835 of this chapter,
except that the SIP revision:

(i) May adopt, as applicability provi-
sions replacing the provisions in
§97.804(a)(1) and (2) of this chapter with
regard to the State, provisions sub-
stantively identical to those provi-
sions, except that the words ‘‘more
than 26 MWe”’ are replaced, wherever
such words appear, by words specifying
a uniform lower limit on the amount of
megawatts that is not greater than the
amount specified by the words ‘‘more
than 26 MWe” and is not less than the
amount specified by the words ‘15 MWe
or more’’;

(ii) In the case of such a State listed
in §51.121(c) of this chapter, may adopt,
as applicability provisions replacing
the provisions in §97.804(a) and (b) of
this chapter with regard to the State,
provisions substantively identical to
those provisions, except that applica-
bility is expanded to include, in addi-
tion to all units in the State that
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would be CSAPR NOx Ozone Season
Group 2 units under §97.804(a) and (b) of
this chapter and any units to which the
State elects to expand applicability
pursuant to paragraph (b)(9)(i) of this
section, all other units that would have
been subject to the State’s emissions
trading program regulations approved
as a SIP revision under §51.121 of this
chapter except units to which the
State is authorized to expand applica-
bility under paragraph (b)(9)(i) of this
section; and

(iii) May adopt, as CSAPR NOx Ozone
Season Group 2 allowance allocation
provisions replacing the provisions in
§§97.811(a) and (b)(1) and 97.812(a) of
this chapter with regard to the State
and the control period in 2019 or any
subsequent year, any methodology
under which the State or the permit-
ting authority allocates or auctions
CSAPR NOx Ozone Season Group 2 al-
lowances and that—

(A) Requires the State or the permit-
ting authority to allocate and, if appli-
cable, auction a total amount of
CSAPR NOx Ozone Season Group 2 al-
lowances for any such control period
not exceeding the amount, under
§§97.810(a) and 97.821 of this chapter for
the State and such control period, of
the CSAPR NOx Ozone Season Group 2
trading budget minus the sum of the
Indian country new unit set-aside and
the amount of any CSAPR NOx Ozone
Season Group 2 allowances already al-
located and recorded by the Adminis-
trator, plus, if the State adopts regula-
tions expanding applicability to addi-
tional units pursuant to paragraph
(b)(9)(i) of this section, an additional
amount of CSAPR NOx Ozone Season
Group 2 allowances not exceeding the
lesser of:

(I) The highest of the sum, for all ad-
ditional units in the State to which ap-
plicability is expanded pursuant to
paragraph (b)(9)(ii) of this section, of
the NOx emissions reported in accord-
ance with part 75 of this chapter for
the ozone season in the year before the
year of the submission deadline for the
SIP revision under paragraph
(b)(9)(viii) of this section and the cor-
responding sums of the NOx emissions
reported in accordance with part 75 of
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this chapter for each of the two imme-
diately preceding ozone seasons, pro-
vided that each such seasonal sum
shall exclude the amount of any NOx
emissions reported by any unit for all
hours in any calendar day during which
the unit did not have at least one qual-
ity-assured monitor operating hour, as
defined in §72.2 of this chapter; or

(2) The portion of the emissions budg-
et under the State’s emissions trading
program regulations approved as a SIP
revision under §51.121 of this chapter
that is attributable to the units to
which applicability is expanded pursu-
ant to paragraph (b)(9)(ii) of this sec-
tion.

(B) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Ozone Season
Group 2 allowances for any such con-
trol period to any CSAPR NOx Ozone
Season Group 2 units covered by
§97.811(a) of this chapter, that the
State or the permitting authority sub-
mit such allocations or the results of
such auctions for such control period
(except allocations or results of auc-
tions to such units of CSAPR NOx
Ozone Season Group 2 allowances re-
maining in a set-aside after completion
of the allocations or auctions for which
the set-aside was created) to the Ad-
ministrator no later than the following
dates:

Year of the control period for
which CSAPR NOx Ozone
Season Group 2 allowances
are allocated or auctioned

Deadline for submission of al-
locations or auction results
to the Administrator

2019 June 1, 2018.
2020 June 1, 2018.
2021 June 1, 2019.
2022 June 1, 2019.
2023 ... .| June 1, 2020.
2024 June 1, 2020.

2025 and any year thereafter | June 1 of the fourth year be-
fore the year of the control

period.

(C) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR NOx Ozone Season
Group 2 allowances for any such con-
trol period to any CSAPR NOx Ozone
Season Group 2 units covered by
§§97.811(b)(1) and 97.812(a) of this chap-
ter, that the State or the permitting
authority submit such allocations or
the results of such auctions (except al-
locations or results of auctions to such
units of CSAPR NOx Ozone Season
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Group 2 allowances remaining in a set-
aside after completion of the alloca-
tions or auctions for which the set-
aside was created) to the Adminis-
trator by July 1 of the year of such
control period.

(D) Does not provide for any change,
after the submission deadlines in para-
graphs (b)(9)(iii)(B) and (C) of this sec-
tion, in the allocations submitted to
the Administrator by such deadlines
and does not provide for any change in
any allocation determined and re-
corded by the Administrator under sub-
part EEEEE of part 97 of this chapter
or §97.526(c) of this chapter;

(iv) May adopt, in addition to the
definitions in §97.802 of this chapter,
one or more definitions that shall
apply only to terms as used in the
CSAPR NOx Ozone Season Group 2 al-
lowance allocation or auction provi-
sions adopted under paragraph
(b)(9)(iii) of this section;

(v) May substitute the name of the
State for the term ‘‘State” as used in
subpart EEEEE of part 97 of this chap-
ter, to the extent the Administrator
determines that such substitutions do
not make substantive changes in the
provisions in §§97.802 through 97.835 of
this chapter; and

(vi) Must not include any of the re-
quirements imposed on any unit in In-
dian country within the borders of the
State in the provisions in §§97.802
through 97.835 of this chapter and must
not include the provisions in
§§97.811(b)(2) and (c)(b)(iii), 97.812(b),
and 97.821(h) and (j) of this chapter, all
of which provisions will continue to
apply under any portion of the CSAPR
Federal Implementation Plan that is
not replaced by the SIP revision;

(vii) Provided that, if and when any
covered unit is located in Indian coun-
try within the borders of the State, the
Administrator may modify his or her
approval of the SIP revision to exclude
the provisions in §§97.802 (definitions of
“base CSAPR NOx Ozone Season Group
2 source”, ‘“base CSAPR NOx Ozone
Season Group 2 unit”, ‘‘common des-
ignated representative”, ‘‘common des-
ignated representative’s assurance
level”’, and ‘‘common designated rep-
resentative’s share’), 97.806(c)(2), and
97.825 of this chapter and the portions
of other provisions of subpart EEEEE
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of part 97 of this chapter referencing
these sections and may modify any
portion of the CSAPR Federal Imple-
mentation Plan that is not replaced by
the SIP revision to include these provi-
sions;

(viii) Provided that the State must
submit a complete SIP revision meet-
ing the requirements of paragraphs
(b)(9)(i) through (vi) of this section by
December 1 of the year before the year
of the deadlines for submission of allo-
cations or auction results under para-
graphs (b)(9)(iii)(B) and (C) of this sec-
tion applicable to the first control pe-
riod for which the State wants to re-
place the applicability provisions,
make allocations, or hold an auction
under paragraph (b)(9)({), (ii), or (iii) of
this section.

(10) Following promulgation of an ap-
proval by the Administrator of a
State’s SIP revision as correcting the
SIP’s deficiency that is the basis for
the CSAPR Federal Implementation
Plan set forth in paragraphs (b)(1),
(b)(2)(1), and (b)(3) and (4) of this sec-
tion or paragraphs (b)(1), (b)(2)(iii), and
(b)(7) and (8) of this section for sources
in the State—

(i) The provisions of paragraph
(b)(2)(1) or (iii) of this section, as appli-
cable, will no longer apply to sources
in the State, unless the Administra-
tor’s approval of the SIP revision is
partial or conditional, and will con-
tinue to apply to sources in any Indian
country within the borders of the
State, provided that if the CSAPR Fed-
eral Implementation Plan was promul-
gated as a partial rather than full rem-
edy for an obligation of the State to
address interstate air pollution, the
SIP revision likewise will constitute a
partial rather than full remedy for the
State’s obligation unless provided oth-
erwise in the Administrator’s approval
of the SIP revision; and

(ii) For a State listed in §51.121(c) of
this chapter, the State’s adoption of
the regulations included in such ap-
proved SIP revision will satisfy with
regard to the sources subject to such
regulations, including any sources
made subject to such regulations pur-
suant to paragraph (b)(9)(ii) of this sec-
tion, the requirement under
§51.121(r)(2) of this chapter for the
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State to revise its SIP to adopt control
measures with regard to such sources.

(11) Notwithstanding the provisions
of paragraph (b)(10)(i) of this section—

(i) If, at the time of such approval of
the State’s SIP revision, the Adminis-
trator has already started recording
any allocations of CSAPR NOx Ozone
Season Group 1 allowances under sub-
part BBBBB of part 97 of this chapter,
or allocations of CSAPR NOx Ozone
Season Group 2 allowances under sub-
part EEEEE of part 97 of this chapter,
to units in the State for a control pe-
riod in any year, the provisions of sub-
part BBBBB of part 97 of this chapter
authorizing the Administrator to com-
plete the allocation and recordation of
CSAPR NOx Ozone Season Group 1 al-
lowances, or of subpart EEEEE of part
97 of this chapter authorizing the Ad-
ministrator to complete the allocation
and recordation of CSAPR NOx Ozone
Season Group 2 allowances, as applica-
ble, to units in the State for each such
control period shall continue to apply,
unless provided otherwise by such ap-
proval of the State’s SIP revision; and

(ii) The provisions of §97.526(c)(1)
through (6) of this chapter authorizing
the Administrator to remove CSAPR
NOx Ozone Season Group 1 allowances
from any account where such allow-
ances are held and to allocate and
record amounts of CSAPR NOx Ozone
Season Group 2 allowances in place of
any CSAPR NOx Ozone Season Group 1
allowances that have been so removed
or that have not been initially re-
corded, and the provisions of
§97.5626(c)(7) of this chapter authorizing
the use of CSAPR NOx Ozone Season
Group 2 allowances to satisfy require-
ments to hold CSAPR NOx Ozone Sea-
son Group 1 allowances, will continue
to apply.

(12) The following States have SIP re-
visions approved by the Administrator
under paragraph (b)(3), (4), or (5) of this
section:

(i) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (b)(3) of this
section as replacing the CSAPR NOx
Ozone Season Group 1 allowance allo-
cation provisions in §97.511(a) of this
chapter with regard to the State and
the control period in 2016: Alabama and
Missouri.
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(ii) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (b)(4) of this
section as replacing the CSAPR NOx
Ozone Season Group 1 applicability
provisions in §97.504(a)(1) and (2) of this
chapter or the CSAPR NOx Ozone Sea-
son Group 1 allowance allocation provi-
sions in §§97.5611(a) and (b)(1) and
97.512(a) of this chapter with regard to
the State and the control period in 2017
or any subsequent year: [none].

(iii) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (b)(5) of this
section as correcting the SIP’s defi-
ciency that is the basis for the CSAPR
Federal Implementation Plan set forth
in paragraphs (b)(1), (b)(2)(1), and (b)(3)
and (4) of this section with regard to
sources in the State (but not sources in
any Indian country within the borders
of the State): Georgia.

(13) The following States have SIP re-
visions approved by the Administrator
under paragraph (b)(6), (7), (8), or (9) of
this section:

(i) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (b)(6) of this
section as correcting the SIP’s defi-
ciency that is the basis for the CSAPR
Federal Implementation Plan set forth
in paragraphs (b)(1), (b)(2)(1), and (b)(3)
and (4) of this section with regard to
sources in the State (but not sources in
any Indian country within the borders
of the State): [none].

(ii) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (b)(7) of this
section as replacing the CSAPR NOx
Ozone Season Group 2 allowance allo-
cation provisions in §97.811(a) of this
chapter with regard to the State and
the control period in 2018: [none].

(iii) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (b)(8) of this
section as replacing the CSAPR NOx
Ozone Season Group 2 applicability
provisions in §97.804(a) and (b) or
§97.804(a)(1) and (2) of this chapter or
the CSAPR NOx Ozone Season Group 2
allowance allocation provisions in
§§97.811(a) and (b)(1) and 97.812(a) of
this chapter with regard to the State
and the control period in 2019 or any
subsequent year: [none].
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(iv) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (b)(9) of this
section as correcting the SIP’s defi-
ciency that is the basis for the CSAPR
Federal Implementation Plan set forth
in paragraphs (b)(1), (b)(2)({ii), and
(b)('7) and (8) of this section with regard
to sources in the State (but not sources
in any Indian country within the bor-
ders of the State): Alabama and Indi-
ana.

[76 FR 48354, Aug. 8, 2011, as amended at 76
FR 80774, Dec. 27, 2011; 79 FR 71671, Dec. 3,
2014; 81 FR 74586, Oct. 26, 2016; 82 FR 45496,
Sept. 29, 2017; 82 FR 46677, Oct. 6, 2017; 82 FR
47934, 47939, Oct. 13, 2017; 82 FR 57366, Dec. 5,
2017; 83 FR 64476, Dec. 17, 2018; 84 FR 8443,
Mar. 8, 2019]

§52.39 What are the requirements of
the Federal Implementation Plans
(FIPs) for the Cross-State Air Pollu-
tion Rule (CSAPR) relating to emis-
sions of sulfur dioxide?

(a) The CSAPR SO, Group 1 Trading
Program provisions and the CSAPR
SO, Group 2 Trading Program provi-
sions set forth respectively in subparts
CCCCC and DDDDD of part 97 of this
chapter constitute the CSAPR Federal
Implementation Plan provisions that
relate to emissions of sulfur dioxide
(S0y).

(b) The provisions of subpart CCCCC
of part 97 of this chapter apply to
sources in each of the following States
and Indian country located within the
borders of such States with regard to
emissions occurring in 2015 and each
subsequent year: Illinois, Indiana,
Iowa, Kentucky, Maryland, Michigan,
Missouri, New Jersey, New York, North
Carolina, Ohio, Pennsylvania, Ten-
nessee, Virginia, West Virginia, and
Wisconsin.

(c)(1) The provisions of subpart
DDDDD of part 97 of this chapter apply
to sources in each of the following
States and Indian country located
within the borders of such States with
regard to emissions occurring in 2015
and each subsequent year: Alabama,
Georgia, Kansas, Minnesota, Nebraska,
and South Carolina.

(2) The provisions of subpart DDDDD
of part 97 of this chapter apply to
sources in each of the following States
and Indian country located within the
borders of such States with regard to
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emissions occurring in 2015 and 2016
only: Texas.

(d) Notwithstanding the provisions of
paragraph (a) of this section, a State
listed in paragraph (b) of this section
may adopt and include in a SIP revi-
sion, and the Administrator will ap-
prove, as CSAPR SO, Group 1 allow-
ance allocation provisions replacing
the provisions in §97.611(a) of this chap-
ter with regard to the State and the
control period in 2016, a list of CSAPR
SO, Group 1 units and the amount of
CSAPR SO, Group 1 allowances allo-
cated to each unit on such list, pro-
vided that the list of units and alloca-
tions meets the following require-
ments:

(1) All of the units on the list must
be units that are in the State and com-
menced commercial operation before
January 1, 2010;

(2) The total amount of CSAPR SO,
Group 1 allowance allocations on the
list must not exceed the amount, under
§97.610(a) of this chapter for the State
and the control period in 2016, of the
CSAPR SO, Group 1 trading budget
minus the sum of the new unit set-
aside and Indian country new unit set-
aside;

(3) The list must be submitted elec-
tronically in a format specified by the
Administrator; and

(4) The SIP revision must not provide
for any change in the units and alloca-
tions on the list after approval of the
SIP revision by the Administrator and
must not provide for any change in any
allocation determined and recorded by
the Administrator under subpart
CCCCC of part 97 of this chapter;

(5) Provided that:

(i) By October 17, 2011, the State
must notify the Administrator elec-
tronically in a format specified by the
Administrator of the State’s intent to
submit to the Administrator a com-
plete SIP revision meeting the require-
ments of paragraphs (d)(1) through (4)
of this section by April 1, 2015; and

(i1) The State must submit to the Ad-
ministrator a complete SIP revision
described in paragraph (d)(5)(i) of this
section by April 1, 2015.

(e) Notwithstanding the provisions of
paragraph (a) of this section, a State
listed in paragraph (b) of this section
may adopt and include in a SIP revi-
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sion, and the Administrator will ap-
prove, regulations revising subpart
CCCCC of part 97 of this chapter as fol-
lows and not making any other sub-
stantive revisions of that subpart:

(1) The State may adopt, as CSAPR
SO, Group 1 allowance allocation or
auction provisions replacing the provi-
sions in §§97.611(a) and (b)(1) and
97.612(a) of this chapter with regard to
the State and the control period in 2017
or any subsequent year, any method-
ology under which the State or the per-
mitting authority allocates or auctions
CSAPR SO, Group 1 allowances and
may adopt, in addition to the defini-
tions in §97.602 of this chapter, one or
more definitions that shall apply only
to terms as used in the adopted CSAPR
SO, Group 1 allowance allocation or
auction provisions, if such method-
ology—

(i) Requires the State or the permit-
ting authority to allocate and, if appli-
cable, auction a total amount of
CSAPR SO, Group 1 allowances for any
such control period not exceeding the
amount, under §§97.610(a) and 97.621 of
this chapter for the State and such
control period, of the CSAPR SO,
Group 1 trading budget minus the sum
of the Indian country new unit set-
aside and the amount of any CSAPR
SO, Group 1 allowances already allo-
cated and recorded by the Adminis-
trator.

(ii) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR SO, Group 1 allow-
ances for any such control period to
any CSAPR SO, Group 1 units covered
by §97.611(a) of this chapter, that the
State or the permitting authority sub-
mit such allocations or the results of
such auctions for such control period
(except allocations or results of auc-
tions to such units of CSAPR SO,
Group 1 allowances remaining in a set-
aside after completion of the alloca-
tions or auctions for which the set-
aside was created) to the Adminis-
trator no later than the following
dates:

Deadline for submission of
allocations or auction results

Year of the control period for
which CSAPR SO, Group 1
allowances are allocated or

to
auctioned the Administrator

2017 .
2018 .
2019 .

June 1, 2016.
June 1, 2016.
. | June 1, 2017.
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Year of the control period for

which CSAPR SO, Group 1

allowances are allocated or
auctioned

Deadline for submission of
allocations or auction results

to
the Administrator

June 1, 2017.

. | June 1, 2018.

June 1, 2018.

June 1 of the fourth year be-
fore the year of the control
period.

(iii) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR SO, Group 1 allow-
ances for any such control period to
any CSAPR SO, Group 1 units covered
by §§97.611(b)(1) and 97.612(a) of this
chapter, that the State or the permit-
ting authority submit such allocations
or the results of such auctions (except
allocations or results of auctions to
such units of CSAPR SO, Group 1 al-
lowances remaining in a set-aside after
completion of the allocations or auc-
tions for which the set-aside was cre-
ated) to the Administrator by July 1 of
the year of such control period.

(iv) Does not provide for any change,
after the submission deadlines in para-
graphs (e)(1)(ii) and (iii) of this section,
in the allocations submitted to the Ad-
ministrator by such deadlines and does
not provide for any change in any allo-
cation determined and recorded by the
Administrator under subpart CCCCC of
part 97 of this chapter;

(2) Provided that the State must sub-
mit a complete SIP revision meeting
the requirements of paragraph (e)(1) of
this section by December 1 of the year
before the year of the deadlines for sub-
mission of allocations or auction re-
sults under paragraphs (e)(1)(ii) and
(iii) of this section applicable to the
first control period for which the State
wants to make allocations or hold an
auction under paragraph (e)(1) of this
section.

(f) Notwithstanding the provisions of
paragraph (a) of this section, a State
listed in paragraph (b) of this section
may adopt and include in a SIP revi-
sion, and the Administrator will ap-
prove, as correcting the deficiency in
the SIP that is the basis for the CSAPR
Federal Implementation Plan set forth
in paragraphs (a), (b), (d), and (e) of
this section with regard to sources in
the State (but not sources in any In-
dian country within the borders of the
State), regulations that are sub-
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stantively identical to the provisions
of the CSAPR SO, Group 1 Trading
Program set forth in §§97.602 through
97.635 of this chapter, except that the
SIP revision:

(1) May adopt, as CSAPR SO, Group 1
allowance allocation or auction provi-
sions replacing the provisions in
§§97.611(a) and (b)(1) and 97.612(a) of
this chapter with regard to the State
and the control period in 2017 or any
subsequent year, any methodology
under which the State or the permit-
ting authority allocates or auctions
CSAPR SO, Group 1 allowances and
that—

(i) Requires the State or the permit-
ting authority to allocate and, if appli-
cable, auction a total amount of
CSAPR SO, Group 1 allowances for any
such control period not exceeding the
amount, under §§97.610(a) and 97.621 of
this chapter for the State and such
control period, of the CSAPR SO,
Group 1 trading budget minus the sum
of the Indian country new unit set-
aside and the amount of any CSAPR
SO, Group 1 allowances already allo-
cated and recorded by the Adminis-
trator.

(i1) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR SO, Group 1 allow-
ances for any such control period to
any CSAPR SO, Group 1 units covered
by §97.611(a) of this chapter, that the
State or the permitting authority sub-
mit such allocations or the results of
such auctions for such control period
(except allocations or results of auc-
tions to such units of CSAPR SO,
Group 1 allowances remaining in a set-
aside after completion of the alloca-
tions or auctions for which the set-
aside was created) to the Adminis-
trator no later than the following
dates:

Deadline for submission of
allocations or auction results

Year of the control period for
which CSAPR SO, Group 1
allowances are allocated or

to
auctioned the Administrator

2016.
2016.
2017.
2017.

June 1,

.. | June 1,

.. | June 1,

.. | June 1,

.| June 1, 2018.

June 1, 2018.

June 1 of the fourth year be-
fore the year of the control
period.

2023 and any year thereafter
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(iii) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR SO, Group 1 allow-
ances for any such control period to
any CSAPR SO, Group 1 units covered
by §§97.611(b)(1) and 97.612(a) of this
chapter, that the State or the permit-
ting authority submit such allocations
or the results of such auctions (except
allocations or results of auctions to
such units of CSAPR SO, Group 1 al-
lowances remaining in a set-aside after
completion of the allocations or auc-
tions for which the set-aside was cre-
ated) to the Administrator by July 1 of
the year of such control period.

(iv) Does not provide for any change,
after the submission deadlines in para-
graphs (f)(1)(ii) and (iii) of this section,
in the allocations submitted to the Ad-
ministrator by such deadlines and does
not provide for any change in any allo-
cation determined and recorded by the
Administrator under subpart CCCCC of
part 97 of this chapter;

(2) May adopt, in addition to the defi-
nitions in §97.602 of this chapter, one or
more definitions that shall apply only
to terms as used in the CSAPR SO
Group 1 allowance allocation or auc-
tion provisions adopted under para-
graph (f)(1) of this section;

(3) May substitute the name of the
State for the term ‘‘State” as used in
subpart CCCCC of part 97 of this chap-
ter, to the extent the Administrator
determines that such substitutions do
not make substantive changes in the
provisions in §§97.602 through 97.635 of
this chapter; and

(4) Must not include any of the re-
quirements imposed on any unit in In-
dian country within the borders of the
State in the provisions in §§97.602
through 97.635 of this chapter and must
not include the provisions in
§§97.611(b)(2) and (c)(b)(iii), 97.612(b),
and 97.621(h) and (j) of this chapter, all
of which provisions will continue to
apply under any portion of the CSAPR
Federal Implementation Plan that is
not replaced by the SIP revision;

(5) Provided that, if and when any
covered unit is located in Indian coun-
try within the borders of the State, the
Administrator may modify his or her
approval of the SIP revision to exclude
the provisions in §§97.602 (definitions of
“common designated representative”’,
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“‘common designated representative’s
assurance level”, and ‘‘common des-
ignated representative’s share”’),
97.606(c)(2), and 97.626 of this chapter
and the portions of other provisions of
subpart CCCCC of part 97 of this chap-
ter referencing these sections and may
modify any portion of the CSAPR Fed-
eral Implementation Plan that is not
replaced by the SIP revision to include
these provisions;

(6) Provided that the State must sub-
mit a complete SIP revision meeting
the requirements of paragraphs (f)(1)
through (4) of this section by December
1 of the year before the year of the
deadlines for submission of allocations
or auction results under paragraphs
(H)(1)(i) and (iii) of this section appli-
cable to the first control period for
which the State wants to make alloca-
tions or hold an auction under para-
graph (f)(1) of this section.

(g) Notwithstanding the provisions of
paragraph (a) of this section, a State
listed in paragraph (c)(1) or (2) of this
section may adopt and include in a SIP
revision, and the Administrator will
approve, as CSAPR SO, Group 2 allow-
ance allocation provisions replacing
the provisions in §97.711(a) of this chap-
ter with regard to the State and the
control period in 2016, a list of CSAPR
SO, Group 2 units and the amount of
CSAPR SO, Group 2 allowances allo-
cated to each unit on such list, pro-
vided that the list of units and alloca-
tions meets the following require-
ments:

(1) All of the units on the list must
be units that are in the State and com-
menced commercial operation before
January 1, 2010;

(2) The total amount of CSAPR SO,
Group 2 allowance allocations on the
list must not exceed the amount, under
§97.710(a) of this chapter for the State
and the control period in 2016, of the
CSAPR SO, Group 2 trading budget
minus the sum of the new unit set-
aside and Indian country new unit set-
aside;

(3) The list must be submitted elec-
tronically in a format specified by the
Administrator; and

(4) The SIP revision must not provide
for any change in the units and alloca-
tions on the list after approval of the
SIP revision by the Administrator and
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must not provide for any change in any
allocation determined and recorded by
the Administrator under subpart
DDDDD of part 97 of this chapter;

(5) Provided that:

(i) By October 17, 2011, the State
must notify the Administrator elec-
tronically in a format specified by the
Administrator of the State’s intent to
submit to the Administrator a com-
plete SIP revision meeting the require-
ments of paragraphs (g)(1) through (4)
of this section by April 1, 2015; and

(i1) The State must submit to the Ad-
ministrator a complete SIP revision
described in paragraph (g)(5)(i) of this
section by April 1, 2015.

(h) Notwithstanding the provisions of
paragraph (a) of this section, a State
listed in paragraph (c)(1) of this section
may adopt and include in a SIP revi-
sion, and the Administrator will ap-
prove, regulations revising subpart
DDDDD of part 97 of this chapter as
follows and not making any other sub-
stantive revisions of that subpart:

(1) The State may adopt, as CSAPR
SO, Group 2 allowance allocation or
auction provisions replacing the provi-
sions in §§97.711(a) and (b)(1) and
97.712(a) of this chapter with regard to
the State and the control period in 2017
or any subsequent year, any method-
ology under which the State or the per-
mitting authority allocates or auctions
CSAPR SO, Group 2 allowances and
may adopt, in addition to the defini-
tions in §97.702 of this chapter, one or
more definitions that shall apply only
to terms as used in the adopted CSAPR
SO, Group 2 allowance allocation or
auction provisions, if such method-
ology—

(1) Requires the State or the permit-
ting authority to allocate and, if appli-
cable, auction a total amount of
CSAPR SO, Group 2 allowances for any
such control period not exceeding the
amount, under §§97.710(a) and 97.721 of
this chapter for the State and such
control period, of the CSAPR SO,
Group 2 trading budget minus the sum
of the Indian country new unit set-
aside and the amount of any CSAPR
SO, Group 2 allowances already allo-
cated and recorded by the Adminis-
trator.

(i1) Requires, to the extent the State
adopts provisions for allocations or
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auctions of CSAPR SO, Group 2 allow-
ances for any such control period to
any CSAPR SO, Group 2 units covered
by §97.711(a) of this chapter, that the
State or the permitting authority sub-
mit such allocations or the results of
such auctions for such control period
(except allocations or results of auc-
tions to such units of CSAPR SO,
Group 2 allowances remaining in a set-
aside after completion of the alloca-
tions or auctions for which the set-
aside was created) to the Adminis-
trator no later than the following
dates:

Deadline for submission of
allocations or auction results
to
the Administrator

Year of the control period for

which CSAPR SO, Group 2

allowances are allocated or
auctioned

June 1, 2016.

... | June 1, 2016.

... | June 1, 2017.

... | June 1, 2017.
.| June 1, 2018.

June 1, 2018.

June 1 of the fourth year be-
fore the year of the control
period.

(iii) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR SO, Group 2 allow-
ances for any such control period to
any CSAPR SO, Group 2 units covered
by §§97.711(b)(1) and 97.712(a) of this
chapter, that the State or the permit-
ting authority submit such allocations
or the results of such auctions (except
allocations or results of auctions to
such units of CSAPR SO, Group 2 al-
lowances remaining in a set-aside after
completion of the allocations or auc-
tions for which the set-aside was cre-
ated) to the Administrator by July 1 of
the year of such control period.

(iv) Does not provide for any change,
after the submission deadlines in para-
graphs (h)(1)(ii) and (iii) of this section,
in the allocations submitted to the Ad-
ministrator by such deadlines and does
not provide for any change in any allo-
cation determined and recorded by the
Administrator under subpart DDDDD
of part 97 of this chapter;

(2) Provided that the State must sub-
mit a complete SIP revision meeting
the requirements of paragraph (h)(1) of
this section by December 1 of the year
before the year of the deadlines for sub-
mission of allocations or auction re-
sults under paragraphs (h)(1)(ii) and
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(iii) of this section applicable to the
first control period for which the State
wants to make allocations or hold an
auction under paragraph (h)(1) of this
section.

(i) Notwithstanding the provisions of
paragraph (a) of this section, a State
listed in paragraph (c)(1) of this section
may adopt and include in a SIP revi-
sion, and the Administrator will ap-
prove, as correcting the deficiency in
the SIP that is the basis for the CSAPR
Federal Implementation Plan set forth
in paragraphs (a), (¢)(1), (g), and (h) of
this section with regard to sources in
the State (but not sources in any In-
dian country within the borders of the
State), regulations that are sub-
stantively identical to the provisions
of the CSAPR SO, Group 2 Trading
Program set forth in §§97.702 through
97.735 of this chapter, except that the
SIP revision:

(1) May adopt, as CSAPR SO, Group 2
allowance allocation or auction provi-
sions replacing the provisions in
§§97.711(a) and (b)(1) and 97.712(a) of
this chapter with regard to the State
and the control period in 2017 or any
subsequent year, any methodology
under which the State or the permit-
ting authority allocates or auctions
CSAPR SO, Group 2 allowances and
that—

(i) Requires the State or the permit-
ting authority to allocate and, if appli-
cable, auction a total amount of
CSAPR SO, Group 2 allowances for any
such control period not exceeding the
amount, under §§97.710(a) and 97.721 of
this chapter for the State and such
control period, of the CSAPR SO,
Group 2 trading budget minus the sum
of the Indian country new unit set-
aside and the amount of any CSAPR
SO, Group 2 allowances already allo-
cated and recorded by the Adminis-
trator.

(ii) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR SO, Group 2 allow-
ances for any such control period to
any CSAPR SO, Group 2 units covered
by §97.711(a) of this chapter, that the
State or the permitting authority sub-
mit such allocations or the results of
such auctions for such control period
(except allocations or results of auc-
tions to such units of CSAPR SO,
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Group 2 allowances remaining in a set-
aside after completion of the alloca-
tions or auctions for which the set-
aside was created) to the Adminis-
trator no later than the following
dates:

Deadline for submission of
allocations or auction results

Year of the control period for
which CSAPR SO, Group 2
allowances are allocated or

to
auctioned the Administrator

2016.
2016.
2017.
2017.

June 1,

.. | June 1,

... [ June 1,
. | June 1,

.| June 1, 2018.

June 1, 2018.

June 1 of the fourth year be-
fore the year of the control
period.

2023 and any year thereafter

(iii) Requires, to the extent the State
adopts provisions for allocations or
auctions of CSAPR SO, Group 2 allow-
ances for any such control period to
any CSAPR SO, Group 2 units covered
by §§97.711(b)(1) and 97.712(a) of this
chapter, that the State or the permit-
ting authority submit such allocations
or the results of such auctions (except
allocations or results of auctions to
such units of CSAPR SO, Group 2 al-
lowances remaining in a set-aside after
completion of the allocations or auc-
tions for which the set-aside was cre-
ated) to the Administrator by July 1 of
the year of such control period.

(iv) Does not provide for any change,
after the submission deadlines in para-
graphs (i)(1)(ii) and (iii) of this section,
in the allocations submitted to the Ad-
ministrator by such deadlines and does
not provide for any change in any allo-
cation determined and recorded by the
Administrator under subpart DDDDD
of part 97 of this chapter;

(2) May adopt, in addition to the defi-
nitions in §97.702 of this chapter, one or
more definitions that shall apply only
to terms as used in the CSAPR SO,
Group 2 allowance allocation or auc-
tion provisions adopted under para-
graph (i)(1) of this section;

(3) May substitute the name of the
State for the term ‘“‘State” as used in
subpart DDDDD of part 97 of this chap-
ter, to the extent the Administrator
determines that such substitutions do
not make substantive changes in the
provisions in §§97.702 through 97.735 of
this chapter; and
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(4) Must not include any of the re-
quirements imposed on any unit in In-
dian country within the borders of the
State in the provisions in §§97.702
through 97.735 of this chapter and must
not include the provisions in
§§97.711(b)(2) and (c)(b)(iii), 97.712(b),
and 97.721(h) and (j) of this chapter, all
of which provisions will continue to
apply under any portion of the CSAPR
Federal Implementation Plan that is
not replaced by the SIP revision;

(5) Provided that, if and when any
covered unit is located in Indian coun-
try within the borders of the State, the
Administrator may modify his or her
approval of the SIP revision to exclude
the provisions in §§97.702 (definitions of
“common designated representative”’,
‘“‘common designated representative’s
assurance level’”’, and ‘‘common des-
ignated representative’s share”’),
97.706(c)(2), and 97.725 of this chapter
and the portions of other provisions of
subpart DDDDD of part 97 of this chap-
ter referencing these sections and may
modify any portion of the CSAPR Fed-
eral Implementation Plan that is not
replaced by the SIP revision to include
these provisions;

(6) Provided that the State must sub-
mit a complete SIP revision meeting
the requirements of paragraphs (i)(1)
through (4) of this section by December
1 of the year before the year of the
deadlines for submission of allocations
or auction results under paragraphs
(i)(1)(i) and (iii) of this section appli-
cable to the first control period for
which the State wants to make alloca-
tions or hold an auction under para-
graph (i)(1) of this section.

(j) Following promulgation of an ap-
proval by the Administrator of a
State’s SIP revision as correcting the
SIP’s deficiency that is the basis for
the CSAPR Federal Implementation
Plan set forth in paragraphs (a), (b),
(d), and (e) of this section or para-
graphs (a), (¢)(1), (g), and (h) of this
section for sources in the State, the
provisions of paragraph (b) or (c)(1) of
this section, as applicable, will no
longer apply to sources in the State,
unless the Administrator’s approval of
the SIP revision is partial or condi-
tional, and will continue to apply to
sources in any Indian country within
the borders of the State, provided that
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if the CSAPR Federal Implementation
Plan was promulgated as a partial
rather than full remedy for an obliga-
tion of the State to address interstate
air pollution, the SIP revision likewise
will constitute a partial rather than
full remedy for the State’s obligation
unless provided otherwise in the Ad-
ministrator’s approval of the SIP revi-
sion.

(k) Notwithstanding the provisions of
paragraph (j) of this section, if, at the
time of such approval of the State’s
SIP revision, the Administrator has al-
ready started recording any allocations
of CSAPR SO, Group 1 allowances
under subpart CCCCC of part 97 of this
chapter, or allocations of CSAPR SO,
Group 2 allowances under subpart
DDDDD of part 97 of this chapter, to
units in the State for a control period
in any year, the provisions of subpart
CCCCC of part 97 of this chapter au-
thorizing the Administrator to com-
plete the allocation and recordation of
CSAPR SO, Group 1 allowances, or of
subpart DDDDD of part 97 of this chap-
ter authorizing the Administrator to
complete the allocation and recorda-
tion of CSAPR SO, Group 2 allowances,
as applicable, to units in the State for
each such control period shall continue
to apply, unless provided otherwise by
such approval of the State’s SIP revi-
sion.

(1) The following States have SIP re-
visions approved by the Administrator
under paragraph (d), (e), or (f) of this
section:

(1) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (d) of this
section as replacing the CSAPR SO,
Group 1 allowance allocation provi-
sions in §97.611(a) of this chapter with
regard to the State and the control pe-
riod in 2016: [none].

(2) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (e) of this
section as replacing the CSAPR SO,
Group 1 allowance allocation provi-
sions in §§97.611(a) and (b)(1) and
97.612(a) of this chapter with regard to
the State and the control period in 2017
or any subsequent year: Missouri and
New York.

(3) For each of the following States,
the Administrator has approved a SIP
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revision under paragraph (f) of this sec-
tion as correcting the SIP’s deficiency
that is the basis for the CSAPR Fed-
eral Implementation Plan set forth in
paragraphs (a), (b), (d), and (e) of this
section with regard to sources in the
State (but not sources in any Indian
country within the borders of the
State): Indiana.

(m) The following States have SIP re-
visions approved by the Administrator
under paragraph (g), (h), or (i) of this
section:

(1) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (g) of this
section as replacing the CSAPR SO,
Group 2 allowance allocation provi-
sions in §97.711(a) of this chapter with
regard to the State and the control pe-
riod in 2016: Alabama and Nebraska.

(2) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (h) of this
section as replacing the CSAPR SO,
Group 2 allowance allocation provi-
sions in §§97.711(a) and (b)(1) and
97.712(a) of this chapter with regard to
the State and the control period in 2017
or any subsequent year: [none].

(3) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (i) of this sec-
tion as correcting the SIP’s deficiency
that is the basis for the CSAPR Fed-
eral Implementation Plan set forth in
paragraphs (a), (c)(1), (g), and (h) of
this section with regard to sources in
the State (but not sources in any In-
dian country within the borders of the
State): Alabama, Georgia, and South
Carolina.

[76 FR 48357, Aug. 8, 2011, as amended at 77
FR 10334, Feb. 21, 2012; 79 FR 71671, Dec. 3,
2014; 81 FR 74586 and 74591, Oct. 26, 2016; 82 FR
45496, Sept. 29, 2017; 82 FR 47934, 47939, Oct. 13,
2017; 82 FR 57366, Dec. 5, 2017; 83 FR 64476,
Dec. 17, 2018]

§52.50

Subpart B—Alabama

§52.50 Identification of plan.

(a) Purpose and scope. This section
sets forth the applicable State imple-
mentation plan for Alabama under sec-
tion 110 of the Clean Air Act, 42 U.S.C.
7401, and 40 CFR part 51 to meet na-
tional ambient air quality standards.

(b) Incorporation by reference. (1) Ma-
terial listed in paragraphs (c) and (d) of
this section with an EPA approval date
prior to October 1, 2017, was approved
for incorporation by reference by the
Director of the Federal Register in ac-
cordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Material is incorporated as it
exists on the date of the approval, and
notice of any change in the material
will be published in the FEDERAL REG-
ISTER. Entries in paragraphs (c) and (d)
of this section with EPA approval
dates after October 1, 2017, will be in-
corporated by reference in the next up-
date to the SIP compilation.

(2) EPA Region 4 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially pro-
mulgated State rules/regulations which
have been approved as part of the State
Implementation Plan as of the dates
referenced in paragraph (b)(1).

(3) Copies of the materials incor-
porated by reference may be inspected
at the Region 4 EPA Office at 61
Forsyth Street SW, Atlanta, GA 30303.
To obtain the material, please call (404)
562-9022. You may inspect the material
with an EPA approval date prior to Oc-
tober 1, 2017, for Alabama at the Na-
tional Archives and Records Adminis-
tration. For information on the avail-
ability of this material at NARA go to:
hitp://www.archives.gov/federal-register/
cfr/ibr-locations.html.

(c) EPA Approved Alabama Regula-
tions.

EPA-APPROVED ALABAMA REGULATIONS

State citation Title/subject

State effective

EPA approval date Explanation

Chapter No. 335-1-1 Organization

Section 335-1-1-.03 ... | Organization and Duties of the
Commission.

Organization of the Department ..

Section 335-1-1-.04 ...

12/8/2017 | 7/6/2018, 83 FR 31454

12/8/2017 | 7/6/2018, 83 FR 31454
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