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Zinc 
Cyanide 
Total phenolic compounds 
Volatile organic compounds 
Acrolein 
Acrylonitrile 
Benzene 
Bromoform 
Carbon tetrachloride 
Chlorobenzene 
Chlorodibromomethane 
Chloroethane 
2-chloroethylvinyl ether 
Chloroform 
Dichlorobromomethane 
1,1-dichloroethane 
1,2-dichloroethane 
Trans-1,2-dichloroethylene 
1,1-dichloroethylene 
1,2-dichloropropane 
1,3-dichloropropylene 
Ethylbenzene 
Methyl bromide 
Methyl chloride 
Methylene chloride 
1,1,2,2-tetrachloroethane 
Tetrachloroethylene 
Toluene 
1,1,1-trichloroethane 
1,1,2-trichloroethane 
Trichloroethylene 
Vinyl chloride 
Acid-extractable compounds 
P-chloro-m-creso 
2-chlorophenol 
2,4-dichlorophenol 
2,4-dimethylphenol 
4,6-dinitro-o-cresol 
2,4-dinitrophenol 
2-nitrophenol 
4-nitrophenol 
Pentachlorophenol 
Phenol 
2,4,6-trichlorophenol 
Base-neutral compounds 
Acenaphthene 
Acenaphthylene 
Anthracene 
Benzidine 
Benzo(a)anthracene 
Benzo(a)pyrene 
3,4 benzofluoranthene 
Benzo(ghi)perylene 
Benzo(k)fluoranthene 
Bis (2-chloroethoxy) methane 
Bis (2-chloroethyl) ether 
Bis (2-chloroisopropyl) ether 
Bis (2-ethylhexyl) phthalate 
4-bromophenyl phenyl ether 
Butyl benzyl phthalate 
2-chloronaphthalene 
4-chlorophenyl phenyl ether 
Chrysene 
Di-n-butyl phthalate 
Di-n-octyl phthalate 
Dibenzo(a,h)anthracene 
1,2-dichlorobenzene 

1,3-dichlorobenzene 
1,4-dichlorobenzene 
3,3-dichlorobenzidine 
Diethyl phthalate 
Dimethyl phthalate 
2,4-dinitrotoluene 
2,6-dinitrotoluene 
1,2-diphenylhydrazine 
Fluoranthene 
Fluorene 
Hexachlorobenzene 
Hexachlorobutadiene 
Hexachlorocyclo-pentadiene 
Hexachloroethane 
Indeno(1,2,3-cd)pyrene 
Isophorone 
Naphthalene 
Nitrobenzene 
N-nitrosodi-n-propylamine 
N-nitrosodimethylamine 
N-nitrosodiphenylamine 
Phenanthrene 
Pyrene 
1,2,4,-trichlorobenzene 

[65 FR 42469, Aug. 4, 2000] 

PART 123—STATE PROGRAM 
REQUIREMENTS 

Subpart A—General 

Sec. 
123.1 Purpose and scope. 
123.2 Definitions. 
123.3 Coordination with other programs. 

Subpart B—State Program Submissions 

123.21 Elements of a program submission. 
123.22 Program description. 
123.23 Attorney General’s statement. 
123.24 Memorandum of Agreement with the 

Regional Administrator. 
123.25 Requirements for permitting. 
123.26 Requirements for compliance evalua-

tion programs. 
123.27 Requirements for enforcement au-

thority. 
123.28 Control of disposal of pollutants into 

wells. 
123.29 Prohibition. 
123.30 Judicial review of approval or denial 

of permits. 
123.31 Requirements for eligibility of Indian 

Tribes. 
123.32 Request by an Indian Tribe for a de-

termination of eligibility. 
123.33 Procedures for processing an Indian 

Tribe’s application. 
123.34 Provisions for Tribal criminal en-

forcement authority. 
123.35 As the NPDES Permitting Authority 

for regulated small MS4s, what is my 
role? 
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123.36 Establishment of technical standards 
for concentrated animal feeding oper-
ations. 

Subpart C—Transfer of Information and 
Permit Review 

123.41 Sharing of information. 
123.42 Receipt and use of Federal informa-

tion. 
123.43 Transmission of information to EPA. 
123.44 EPA review of and objections to 

State permits. 
123.45 Noncompliance and program report-

ing by the Director. 
123.46 Individual control strategies. 

Subpart D—Program Approval, Revision, 
and Withdrawal 

123.61 Approval process. 
123.62 Procedures for revision of State pro-

grams. 
123.63 Criteria for withdrawal of State pro-

grams. 
123.64 Procedures for withdrawal of State 

programs. 

AUTHORITY: Clean Water Act, 33 U.S.C. 1251 
et seq. 

SOURCE: 48 FR 14178, Apr. 1, 1983, unless 
otherwise noted. 

Subpart A—General 
§ 123.1 Purpose and scope. 

(a) This part specifies the procedures 
EPA will follow in approving, revising, 
and withdrawing State programs and 
the requirements State programs must 
meet to be approved by the Adminis-
trator under sections 318, 402, and 405(a) 
(National Pollutant Discharge Elimi-
nation System—NPDES) of the CWA. 
This part also specifies the procedures 
EPA will follow in approving, revising, 
and withdrawing State programs under 
section 405(f) (sludge management pro-
grams) of the CWA. The requirements 
that a State sewage sludge manage-
ment program must meet for approval 
by the Administrator under section 
405(f) are set out at 40 CFR part 501. 

(b) These regulations are promul-
gated under the authority of sections 
304(i), 101(e), 405, and 518(e) of the CWA, 
and implement the requirements of 
those sections. 

(c) The Administrator will approve 
State programs which conform to the 
applicable requirements of this part. A 
State NPDES program will not be ap-
proved by the Administrator under sec-

tion 402 of CWA unless it has authority 
to control the discharges specified in 
sections 318 and 405(a) of CWA. Permit 
programs under sections 318 and 405(a) 
will not be approved independent of a 
section 402 program. 

(d)(1) Upon approval of a State pro-
gram, the Administrator shall suspend 
the issuance of Federal permits for 
those activities subject to the approved 
State program. After program approval 
EPA shall retain jurisdiction over any 
permits (including general permits) 
which it has issued unless arrange-
ments have been made with the State 
in the Memorandum of Agreement for 
the State to assume responsibility for 
these permits. Retention of jurisdic-
tion shall include the processing of any 
permit appeals, modification requests, 
or variance requests; the conduct of in-
spections, and the receipt and review of 
self-monitoring reports. If any permit 
appeal, modification request or vari-
ance request is not finally resolved 
when the federally issued permit ex-
pires, EPA may, with the consent of 
the State, retain jurisdiction until the 
matter is resolved. 

(2) The procedures outlined in the 
preceding paragraph (d)(1) of this sec-
tion for suspension of permitting au-
thority and transfer of existing permits 
will also apply when EPA approves an 
Indian Tribe’s application to operate a 
State program and a State was the au-
thorized permitting authority under 
§ 123.23(b) for activities within the 
scope of the newly approved program. 
The authorized State will retain juris-
diction over its existing permits as de-
scribed in paragraph (d)(1) of this sec-
tion absent a different arrangement 
stated in the Memorandum of Agree-
ment executed between EPA and the 
Tribe. 

(e) Upon submission of a complete 
program, EPA will conduct a public 
hearing, if interest is shown, and deter-
mine whether to approve or disapprove 
the program taking into consideration 
the requirements of this part, the CWA 
and any comments received. 

(f) Any State program approved by 
the Administrator shall at all times be 
conducted in accordance with the re-
quirements of this part. 
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(g)(1) Except as may be authorized 
pursuant to paragraph (g)(2) of this sec-
tion or excluded by § 122.3, the State 
program must prohibit all point source 
discharges of pollutants, all discharges 
into aquaculture projects, and all dis-
posal of sewage sludge which results in 
any pollutant from such sludge enter-
ing into any waters of the United 
States within the State’s jurisdiction 
except as authorized by a permit in ef-
fect under the State program or under 
section 402 of CWA. NPDES authority 
may be shared by two or more State 
agencies but each agency must have 
Statewide jurisdiction over a class of 
activities or discharges. When more 
than one agency is responsible for 
issuing permits, each agency must 
make a submission meeting the re-
quirements of § 123.21 before EPA will 
begin formal review. 

(2) A State may seek approval of a 
partial or phased program in accord-
ance with section 402(n) of the CWA. 

(h) In many cases, States (other than 
Indian Tribes) will lack authority to 
regulate activities on Indian lands. 
This lack of authority does not impair 
that State’s ability to obtain full pro-
gram approval in accordance with this 
part, i.e., inability of a State to regu-
late activities on Indian lands does not 
constitute a partial program. EPA will 
administer the program on Indian 
lands if a State (or Indian Tribe) does 
not seek or have authority to regulate 
activities on Indian lands. 

NOTE: States are advised to contact the 
United States Department of the Interior, 
Bureau of Indian Affairs, concerning author-
ity over Indian lands. 

(i) Nothing in this part precludes a 
State from: 

(1) Adopting or enforcing require-
ments which are more stringent or 
more extensive than those required 
under this part; 

(2) Operating a program with a great-
er scope of coverage than that required 
under this part. If an approved State 
program has greater scope of coverage 
than required by Federal law the addi-
tional coverage is not part of the Fed-
erally approved program. 

NOTE: For example, if a State requires per-
mits for discharges into publicly owned 

treatment works, these permits are not 
NPDES permits. 

[48 FR 14178, Apr. 1, 1983, as amended at 54 
FR 256, Jan. 4, 1989; 54 FR 18784, May 2, 1989; 
58 FR 67981, Dec. 22, 1993; 59 FR 64343, Dec. 14, 
1994; 63 FR 45122, Aug. 24, 1998] 

§ 123.2 Definitions. 
The definitions in part 122 apply to 

all subparts of this part. 

[63 FR 45122, Aug. 24, 1998] 

§ 123.3 Coordination with other pro-
grams. 

Issuance of State permits under this 
part may be coordinated with issuance 
of RCRA, UIC, NPDES, and 404 permits 
whether they are controlled by the 
State, EPA, or the Corps of Engineers. 
See § 124.4. 

Subpart B—State Program 
Submissions 

§ 123.21 Elements of a program sub-
mission. 

(a) Any State that seeks to admin-
ister a program under this part shall 
submit to the Administrator at least 
three copies of a program submission. 
The submission shall contain the fol-
lowing: 

(1) A letter from the Governor of the 
State (or in the case of an Indian Tribe 
in accordance with § 123.33(b), the Trib-
al authority exercising powers substan-
tially similar to those of a State Gov-
ernor) requesting program approval; 

(2) A complete program description, 
as required by § 123.22, describing how 
the State intends to carry out its re-
sponsibilities under this part; 

(3) An Attorney General’s statement 
as required by § 123.23; 

(4) A Memorandum of Agreement 
with the Regional Administrator as re-
quired by § 123.24; 

(5) Copies of all applicable State stat-
utes and regulations, including those 
governing State administrative proce-
dures; 

(b)(1) Within 30 days of receipt by 
EPA of a State program submission, 
EPA will notify the State whether its 
submission is complete. If EPA finds 
that a State’s submission is complete, 
the statutory review period (i.e., the 
period of time allotted for formal EPA 
review of a proposed State program 
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under CWA) shall be deemed to have 
begun on the date of receipt of the 
State’s submission. If EPA finds that a 
State’s submission is incomplete, the 
statutory review period shall not begin 
until all the necessary information is 
received by EPA. 

(2) In the case of an Indian Tribe eli-
gible under § 123.33(b), EPA shall take 
into consideration the contents of the 
Tribe’s request submitted under 
§ 123.32, in determining if the program 
submission required by § 123.21(a) is 
complete. 

(c) If the State’s submission is mate-
rially changed during the statutory re-
view period, the statutory review pe-
riod shall begin again upon receipt of 
the revised submission. 

(d) The State and EPA may extend 
the statutory review period by agree-
ment. 

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19, 
1985, as amended at 58 FR 67981, Dec. 22, 1993; 
59 FR 64343, Dec. 14, 1994] 

§ 123.22 Program description. 

Any State that seeks to administer a 
program under this part shall submit a 
description of the program it proposes 
to administer in lieu of the Federal 
program under State law or under an 
interstate compact. The program de-
scription shall include: 

(a) A description in narrative form of 
the scope, structure, coverage and 
processes of the State program. 

(b) A description (including organiza-
tion charts) of the organization and 
structure of the State agency or agen-
cies which will have responsibility for 
administering the program, including 
the information listed below. If more 
than one agency is responsible for ad-
ministration of a program, each agency 
must have statewide jurisdiction over a 
class of activities. The responsibilities 
of each agency must be delineated, 
their procedures for coordination set 
forth, and an agency may be designated 
as a ‘‘lead agency’’ to facilitate com-
munications between EPA and the 
State agencies having program respon-
sibility. If the State proposes to admin-
ister a program of greater scope of cov-
erage than is required by Federal law, 
the information provided under this 
paragraph shall indicate the resources 

dedicated to administering the Feder-
ally required portion of the program. 

(1) A description of the State agency 
staff who will carry out the State pro-
gram, including the number, occupa-
tions, and general duties of the em-
ployees. The State need not submit 
complete job descriptions for every em-
ployee carrying out the State program. 

(2) An itemization of the estimated 
costs of establishing and administering 
the program for the first two years 
after approval, including cost of the 
personnel listed in paragraph (b)(1) of 
this section, cost of administrative 
support, and cost of technical support. 

(3) An itemization of the sources and 
amounts of funding, including an esti-
mate of Federal grant money, available 
to the State Director for the first two 
years after approval to meet the costs 
listed in paragraph (b)(2) of this sec-
tion, identifying any restrictions or 
limitations upon this funding. 

(c) A description of applicable State 
procedures, including permitting pro-
cedures and any State administrative 
or judicial review procedures; 

(d) Copies of the permit form(s), ap-
plication form(s), and reporting form(s) 
the State intends to employ in its pro-
gram. Forms used by States need not 
be identical to the forms used by EPA 
but should require the same basic in-
formation, except that State NPDES 
programs are required to use standard 
Discharge Monitoring Reports (DMR). 
The State need not provide copies of 
uniform national forms it intends to 
use but should note its intention to use 
such forms. 

NOTE: States are encouraged to use uni-
form national forms established by the Ad-
ministrator. If uniform national forms are 
used, they may be modified to include the 
State Agency’s name, address, logo, and 
other similar information, as appropriate, in 
place of EPA’s. 

(e) A complete description of the 
State’s compliance tracking and en-
forcement program. 

(f) In the case of Indian Tribes eligi-
ble under § 123.33(b), if a State has been 
authorized by EPA to issue permits on 
the Federal Indian reservation in ac-
cordance with § 123.23(b), a description 
of how responsibility for pending per-
mit applications, existing permits, and 
supporting files will be transferred 
from the State to the eligible Indian 
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Tribe. To the maximum extent prac-
ticable, this should include a Memo-
randum of Agreement negotiated be-
tween the State and the Indian Tribe 
addressing the arrangements for such 
transfer. 

(g) A state, tribe, or territory that 
newly seeks to implement an NPDES 
program after March 21, 2016 must de-
scribe whether the state, tribe, or ter-
ritory will be the initial recipient of 
electronic NPDES information from 
NPDES-regulated facilities for specific 
NPDES data groups (see 40 CFR 127.2(c) 
and 127.27). In this program descrip-
tion, the state, tribe, or territory must 
identify the specific NPDES data 
groups for which the state, tribe, or 
territory will be the initial recipient of 
electronic NPDES information from 
NPDES-regulated facilities and how 
the electronic data system of the state, 
tribe, or territory will be compliant 
with 40 CFR part 3 (including, in all 
cases, subpart D to part 3), § 123.26, and 
40 CFR part 127. 

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19, 
1985, as amended at 54 FR 18784, May 2, 1989; 
58 FR 67981, Dec. 22, 1993; 59 FR 64343, Dec. 14, 
1994; 63 FR 45122, Aug. 24, 1998; 80 FR 64099, 
Oct. 22, 2015] 

§ 123.23 Attorney General’s statement. 
(a) Any State that seeks to admin-

ister a program under this part shall 
submit a statement from the State At-
torney General (or the attorney for 
those State or interstate agencies 
which have independent legal counsel) 
that the laws of the State, or an inter-
state compact, provide adequate au-
thority to carry out the program de-
scribed under § 123.22 and to meet the 
requirements of this part. This state-
ment shall include citations to the spe-
cific statutes, administrative regula-
tions, and, where appropriate, judicial 
decisions which demonstrate adequate 
authority. State statutes and regula-
tions cited by the State Attorney Gen-
eral or independent legal counsel shall 
be in the form of lawfully adopted 
State statutes and regulations at the 
time the statement is signed and shall 
be fully effective by the time the pro-
gram is approved. To qualify as ‘‘inde-
pendent legal counsel’’ the attorney 
signing the statement required by this 
section must have full authority to 

independently represent the State 
agency in court on all matters per-
taining to the State program. 

NOTE: EPA will supply States with an At-
torney General’s statement format on re-
quest. 

(b) If a State (which is not an Indian 
Tribe) seeks authority over activities 
on Indian lands, the statement shall 
contain an appropriate analysis of the 
State’s authority. 

(c) The Attorney General’s statement 
shall certify that the State has ade-
quate legal authority to issue and en-
force general permits if the State seeks 
to implement the general permit pro-
gram under § 122.28. 

[48 FR 14178, Apr. 1, 1983, as amended at 58 
FR 67981, Dec. 22, 1993] 

§ 123.24 Memorandum of Agreement 
with the Regional Administrator. 

(a) Any State that seeks to admin-
ister a program under this part shall 
submit a Memorandum of Agreement. 
The Memorandum of Agreement shall 
be executed by the State Director and 
the Regional Administrator and shall 
become effective when approved by the 
Administrator. In addition to meeting 
the requirements of paragraph (b) of 
this section, the Memorandum of 
Agreement may include other terms, 
conditions, or agreements consistent 
with this part and relevant to the ad-
ministration and enforcement of the 
State’s regulatory program. The Ad-
ministrator shall not approve any 
Memorandum of Agreement which con-
tains provisions which restrict EPA’s 
statutory oversight responsibility. 

(b) The Memorandum of Agreement 
shall include the following: 

(1)(i) Provisions for the prompt trans-
fer from EPA to the State of pending 
permit applications and any other in-
formation relevant to program oper-
ation not already in the possession of 
the State Director (e.g., support files 
for permit issuance, compliance re-
ports, etc.). If existing permits are 
transferred from EPA to the State for 
administration, the Memorandum of 
Agreement shall contain provisions 
specifying a procedure for transferring 
the administration of these permits. If 
a State lacks the authority to directly 
administer permits issued by the Fed-
eral government, a procedure may be 
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established to transfer responsibility 
for these permits. 

NOTE: For example, EPA and the State and 
the permittee could agree that the State 
would issue a permit(s) identical to the out-
standing Federal permit which would simul-
taneously be terminated. 

(ii) Where a State has been author-
ized by EPA to issue permits in accord-
ance with § 123.23(b) on the Federal In-
dian reservation of the Indian Tribe 
seeking program approval, provisions 
describing how the transfer of pending 
permit applications, permits, and any 
other information relevant to the pro-
gram operation not already in the pos-
session of the Indian Tribe (support 
files for permit issuance, compliance 
reports, etc.) will be accomplished. 

(2) Provisions specifying classes and 
categories of permit applications, draft 
permits, and proposed permits that the 
State will send to the Regional Admin-
istrator for review, comment and, 
where applicable, objection. 

(3) Provisions specifying the fre-
quency and content of reports, docu-
ments and other information which the 
State is required to submit to EPA. 
The State shall allow EPA to routinely 
review State records, reports, and files 
relevant to the administration and en-
forcement of the approved program. 
State reports may be combined with 
grant reports where appropriate. These 
procedures must also implement the 
requirements of 40 CFR 123.41(a) and 
123.43 and 40 CFR part 127 (including 
the required data elements in appendix 
A to part 127). 

(4) Provisions on the State’s compli-
ance monitoring and enforcement pro-
gram, including: 

(i) Provisions for coordination of 
compliance monitoring activities by 
the State and by EPA. These may 
specify the basis on which the Regional 
Administrator will select facilities or 
activities within the State for EPA in-
spection. The Regional Administrator 
will normally notify the State at least 
7 days before any such inspection; and 

(ii) Procedures to assure coordination 
of enforcement activities. 

(5) When appropriate, provisions for 
joint processing of permits by the 
State and EPA for facilities or activi-
ties which require permits from both 
EPA and the State under different pro-
grams. (See § 124.4.) 

NOTE: To promote efficiency and to avoid 
duplication and inconsistency, States are en-
couraged to enter into joint processing 
agreements with EPA for permit issuance. 
Likewise, States are encouraged (but not re-
quired) to consider steps to coordinate or 
consolidate their own permit programs and 
activities. 

(6) Provisions for modification of the 
Memorandum of Agreement in accord-
ance with this part. 

(c) The Memorandum of Agreement, 
the annual program grant and the 
State/EPA Agreement should be con-
sistent. If the State/EPA Agreement 
indicates that a change is needed in the 
Memorandum of Agreement, the 
Memorandum of Agreement may be 
amended through the procedures set 
forth in this part. The State/EPA 
Agreement may not override the 
Memorandum of Agreement. 

NOTE: Detailed program priorities and spe-
cific arrangements for EPA support of the 
State program will change and are therefore 
more appropriately negotiated in the con-
text of annual agreements rather than in the 
MOA. However, it may still be appropriate to 
specify in the MOA the basis for such de-
tailed agreements, e.g., a provision in the 
MOA specifying that EPA will select facili-
ties in the State for inspection annually as 
part of the State/EPA agreement. 

(d) The Memorandum of Agreement 
shall also specify the extent to which 
EPA will waive its right to review, ob-
ject to, or comment upon State-issued 
permits under section 402(d)(3), (e) or 
(f) of CWA. While the Regional Admin-
istrator and the State may agree to 
waive EPA review of certain ‘‘classes 
or categories’’ of permits, no waiver of 
review may be granted for the fol-
lowing classes or categories: 

(1) Discharges into the territorial 
sea; 

(2) Discharges which may affect the 
waters of a State other than the one in 
which the discharge originates; 

(3) Discharges proposed to be regu-
lated by general permits (see § 122.28); 

(4) Discharges from publicly owned 
treatment works with a daily average 
discharge exceeding 1 million gallons 
per day; 

(5) Discharges of uncontaminated 
cooling water with a daily average dis-
charge exceeding 500 million gallons 
per day; 

(6) Discharges from any major dis-
charger or from any discharger within 
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any of the 21 industrial categories list-
ed in appendix A to part 122; 

(7) Discharges from other sources 
with a daily average discharge exceed-
ing 0.5 (one-half) million gallons per 
day, except that EPA review of permits 
for discharges of non-process waste-
water may be waived regardless of 
flow. 

(e) Whenever a waiver is granted 
under paragraph (d) of this section, the 
Memorandum of Agreement shall con-
tain: 

(1) A statement that the Regional 
Administrator retains the right to ter-
minate the waiver as to future permit 
actions, in whole or in part, at any 
time by sending the State Director 
written notice of termination; and 

(2) A statement that the State shall 
supply EPA with copies of final per-
mits. 

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19, 
1985, as amended at 54 FR 18784, May 2, 1989; 
58 FR 67981, Dec. 22, 1993; 63 FR 45122, Aug. 24, 
1998; 80 FR 64099, Oct. 22, 2015] 

§ 123.25 Requirements for permitting. 

(a) All State Programs under this 
part must have legal authority to im-
plement each of the following provi-
sions and must be administered in con-
formance with each, except that States 
are not precluded from omitting or 
modifying any provisions to impose 
more stringent requirements: 

(1) § 122.4—(Prohibitions): 
(2) § 122.5(a) and (b)—(Effect of per-

mit); 
(3) § 122.7(b) and (c)—(Confidential in-

formation); 
(4) § 122.21 (a)-(b), (c)(2), (e)-(k), (m)- 

(p), (q), and (r)—(Application for a per-
mit); 

(5) § 122.22—(Signatories); 
(6) § 122.23—(Concentrated animal 

feeding operations); 
(7) § 122.24—(Concentrated aquatic 

animal production facilities); 
(8) § 122.25—(Aquaculture projects); 
(9) § 122.26—(Storm water discharges); 
(10) § 122.27—(Silviculture); 
(11) § 122.28—(General permits), Pro-

vided that States which do not seek to 
implement the general permit program 
under § 122.28 need not do so. 

(12) § 122.41 (a)(1) and (b) through (n)— 
(Applicable permit conditions) (Indian 

Tribes can satisfy enforcement author-
ity requirements under § 123.34); 

(13) § 122.42—(Conditions applicable to 
specified categories of permits); 

(14) § 122.43—(Establishing permit 
conditions); 

(15) § 122.44—(Establishing NPDES 
permit conditions); 

(16) § 122.45—(Calculating permit con-
ditions); 

(17) § 122.46—(Duration); 
(18) § 122.47(a)—(Schedules of compli-

ance); 
(19) § 122.48—(Monitoring require-

ments); 
(20) § 122.50—(Disposal into wells); 
(21) § 122.61—(Permit transfer); 
(22) § 122.62—(Permit modification); 
(23) § 122.64—(Permit termination); 
(24) § 124.3(a)—(Application for a per-

mit); 
(25) § 124.5 (a), (c), (d), and (f)—(Modi-

fication of permits); 
(26) § 124.6 (a), (c), (d), and (e)—(Draft 

permit); 
(27) § 124.8—(Fact sheets); 
(28) § 124.10 (a)(1)(ii), (a)(1)(iii), 

(a)(1)(v), (b), (c), (d), and (e)—(Public 
notice); 

(29) § 124.11—(Public comments and 
requests for hearings); 

(30) § 124.12(a)—(Public hearings); and 
(31) § 124.17 (a) and (c)—(Response to 

comments); 
(32) § 124.56—(Fact sheets); 
(33) § 124.57(a)—(Public notice); 
(34) § 124.59—(Comments from govern-

ment agencies); 
(35) § 124.62—(Decision on variances); 
(36) Subparts A, B, D, H, I, J, and N 

of part 125 of this chapter; 
(37) 40 CFR parts 129, 133, and sub-

chapter N; 
(38) For a Great Lakes State or Tribe 

(as defined in 40 CFR 132.2), 40 CFR part 
132 (NPDES permitting implementa-
tion procedures only); 

(39) § 122.30 (What are the objectives 
of the storm water regulations for 
small MS4s?); 

(40) § 122.31 (For Indian Tribes only) 
(As a Tribe, what is my role under the 
NPDES storm water program?); 

(41) § 122.32 (As an operator of a small 
MS4, am I regulated under the NPDES 
storm water program?); 

(42) § 122.33 (If I am an operator of a 
regulated small MS4, how do I apply 
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for an NPDES permit? When do I have 
to apply?); 

(43) § 122.34 (As an operator of a regu-
lated small MS4, what will my NPDES 
MS4 storm water permit require?); 

(44) § 122.35 (As an operator of a regu-
lated small MS4, may I share the re-
sponsibility to implement the min-
imum control measures with other en-
tities?); 

(45) § 122.36 (As an operator of a regu-
lated small MS4, what happens if I 
don’t comply with the application or 
permit requirements in §§ 122.33 
through 122.35?); and 

(46) 40 CFR part 3 (Cross-Media Elec-
tronic Reporting Regulation) and 40 
CFR part 127 (NPDES Electronic Re-
porting Requirements). 

(47) For a Great Lakes State, § 122.38. 

NOTE TO PARAGRAPH (a): Except for para-
graph (a)(46) of this section, States need not 
implement provisions identical to the above 
listed provisions. Implemented provisions 
must, however, establish requirements at 
least as stringent as the corresponding listed 
provisions. While States may impose more 
stringent requirements, they may not make 
one requirement more lenient as a tradeoff 
for making another requirement more strin-
gent; for example, by requiring that public 
hearings be held prior to issuing any permit 
while reducing the amount of advance notice 
of such a hearing. 

State programs may, if they have adequate 
legal authority, implement any of the provi-
sions of parts 122 and 124. See, for example, 
§§ 122.5(d) (continuation of permits) and 124.4 
(consolidation of permit processing) of this 
chapter. 

For example, a State may impose more 
stringent requirements in an NPDES pro-
gram by omitting the upset provision of 
§ 122.41 of this chapter or by requiring more 
prompt notice of an upset. 

(b) State NPDES programs shall have 
an approved continuing planning proc-
ess under 40 CFR 130.5 and shall assure 
that the approved planning process is 
at all times consistent with the CWA. 

(c) State NPDES programs shall en-
sure that any board or body which ap-
proves all or portions of permits shall 
not include as a member any person 
who receives, or has during the pre-
vious 2 years received, a significant 
portion of income directly or indirectly 
from permit holders or applicants for a 
permit. 

(1) For the purposes of this para-
graph: 

(i) Board or body includes any indi-
vidual, including the Director, who has 
or shares authority to approve all or 
portions of permits either in the first 
instance, as modified or reissued, or on 
appeal. 

(ii) Significant portion of income means 
10 percent or more of gross personal in-
come for a calendar year, except that it 
means 50 percent or more of gross per-
sonal income for a calendar year if the 
recipient is over 60 years of age and is 
receiving that portion under retire-
ment, pension, or similar arrangement. 

(iii) Permit holders or applicants for a 
permit does not include any department 
or agency of a State government, such 
as a Department of Parks or a Depart-
ment of Fish and Wildlife. 

(iv) Income includes retirement bene-
fits, consultant fees, and stock divi-
dends. 

(2) For the purposes of paragraph (c) 
of this section, income is not received 
‘‘directly or indirectly from permit 
holders or applicants for a permit’’ 
when it is derived from mutual fund 
payments, or from other diversified in-
vestments for which the recipient does 
not know the identity of the primary 
sources of income. 

[48 FR 14178, Apr. 1, 1983] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 123.25, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.govinfo.gov. 

§ 123.26 Requirements for compliance 
evaluation programs. 

(a) State programs shall have proce-
dures for receipt, evaluation, retention 
and investigation for possible enforce-
ment of all notices and reports re-
quired of permittees and other regu-
lated persons (and for investigation for 
possible enforcement of failure to sub-
mit these notices and reports). 

(b) State programs shall have inspec-
tion and surveillance procedures to de-
termine, independent of information 
supplied by regulated persons, compli-
ance or noncompliance with applicable 
program requirements. The State shall 
implement and maintain: 

(1) An automated, computerized sys-
tem which is capable of identifying and 
tracking all facilities and activities 
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subject to the State Director’s author-
ity and any instances of noncompliance 
with permit or other program require-
ments (e.g., identifying noncompliance 
with an automated, computerized pro-
gram to compare permit limits to re-
ported measurements). State programs 
must maintain a management informa-
tion system which supports the compli-
ance evaluation activities of this part 
(e.g., source inventories; compliance 
determinations based upon discharge 
monitoring reports, other submitted 
reports, and determinations of non-
compliance made from inspection or 
document reviews; and subsequent vio-
lation notices, enforcement actions, or-
ders, and penalties) and complies with 
40 CFR part 3 (Cross-Media Electronic 
Reporting Regulation) and 40 CFR part 
127 (NPDES Electronic Reporting Re-
quirements). State programs may use 
EPA’s national NPDES data system for 
their automated, computerized system; 

(2) A program for periodic inspections 
of the facilities and activities subject 
to regulation. These inspections shall 
be conducted in a manner designed to: 

(i) Determine compliance or non-
compliance with issued permit condi-
tions and other program requirements; 

(ii) Verify the accuracy of informa-
tion submitted by permittees and other 
regulated persons in reporting forms 
and other forms supplying monitoring 
data; 

(iii) Verify the adequacy of sampling, 
monitoring, and other methods used by 
permittees and other regulated persons 
to develop that information; and 

(iv) Protect surface waters and public 
health. 

(3) A program for investigating infor-
mation obtained regarding violations 
of applicable program and permit re-
quirements; and 

(4) Procedures for receiving and en-
suring proper consideration of informa-
tion submitted by the Public about vio-
lations. Public effort in reporting vio-
lations shall be encouraged, and the 
State Director shall make available in-
formation on reporting procedures. 

(c) The State Director and State offi-
cers engaged in compliance evaluation 
shall have authority to enter any site 
or premises subject to regulation or in 
which records relevant to program op-
eration are kept in order to copy any 

records, inspect, monitor or otherwise 
investigate compliance with the State 
program including compliance with 
permit conditions and other program 
requirements. States whose law re-
quires a search warrant before entry 
conform with this requirement. 

(d) Investigatory inspections shall be 
conducted, samples shall be taken and 
other information shall be gathered in 
a manner (e.g., using proper ‘‘chain of 
custody’’ procedures) that will produce 
evidence admissible in an enforcement 
proceeding or in court. 

(e) State NPDES compliance evalua-
tion programs shall have procedures 
and ability for: 

(1) Maintaining an automated, com-
puterized system which is capable of 
managing the comprehensive elec-
tronic inventory of all sources covered 
by NPDES permits and generating an 
electronic schedule of reports required 
to be submitted by permittees to the 
State agency. (Note: State programs 
may use EPA’s national NPDES data 
system for their automated, computer-
ized system.); 

(2) Initial screening (i.e., pre-enforce-
ment evaluation) of all permit or 
grant-related compliance information 
to identify violations and to establish 
priorities for further substantive tech-
nical evaluation; 

(3) When warranted, conducting a 
substantive technical evaluation fol-
lowing the initial screening of all per-
mit or grant-related compliance infor-
mation to determine the appropriate 
agency response; 

(4) Maintaining a management infor-
mation system which supports the 
compliance evaluation activities of 
this part; and 

(5) Inspecting the facilities of all 
major dischargers at least annually. 

(f) A state, tribe, or territory that is 
designated by EPA as an initial recipi-
ent of electronic NPDES information, 
as defined in § 127.2 of this chapter, 
must maintain the data it collects and 
electronically transfer the minimum 
set of NPDES data to EPA through 
timely data transfers in compliance 
with all requirements of 40 CFR parts 3 
and 127 (including the required data 
elements in appendix A to part 127). 
Timely means that the authorized 
state, tribe, or territory submits these 
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data transfers (see the data elements in 
appendix A to 40 CFR part 127) to EPA 
within 40 days of when the state, tribe, 
or territory completed the activity or 
received a report submitted by a regu-
lated entity. For example, the data re-
garding a state inspection of an 
NPDES-regulated entity that is final-
ized by the state on October 5th must 
be electronically transferred to EPA no 
later than November 14th of that same 
year (e.g., 40 days after October 5th). 
EPA must become the initial recipient 
of electronic NPDES information from 
NPDES-regulated entities if the state, 
tribe, or territory does not consist-
ently maintain these timely data 
transfers or does not comply with 40 
CFR parts 3 and 127. See 40 CFR 127.2(b) 
and 127.27 regarding the initial recipi-
ent. 

[48 FR 14178, Apr. 1, 1983, as amended at 54 
FR 18785, May 2, 1989; 63 FR 45122, Aug. 24, 
1998; 80 FR 64099, Oct. 22, 2015] 

§ 123.27 Requirements for enforcement 
authority. 

(a) Any State agency administering a 
program shall have available the fol-
lowing remedies for violations of State 
program requirements: 

(1) To restrain immediately and ef-
fectively any person by order or by suit 
in State court from engaging in any 
unauthorized activity which is endan-
gering or causing damage to public 
health or the environment; 

NOTE: This paragraph (a)(1) requires that 
States have a mechanism (e.g., an adminis-
trative cease and desist order or the ability 
to seek a temporary restraining order) to 
stop any unauthorized activity endangering 
public health or the environment. 

(2) To sue in courts of competent ju-
risdiction to enjoin any threatened or 
continuing violation of any program 
requirement, including permit condi-
tions, without the necessity of a prior 
revocation of the permit; 

(3) To assess or sue to recover in 
court civil penalties and to seek crimi-
nal remedies, including fines, as fol-
lows: 

(i) Civil penalties shall be recover-
able for the violation of any NPDES 
permit condition; any NPDES filing re-
quirement; any duty to allow or carry 
out inspection, entry or monitoring ac-
tivities; or, any regulation or orders 
issued by the State Director. These 

penalties shall be assessable in at least 
the amount of $5,000 a day for each vio-
lation. 

(ii) Criminal fines shall be recover-
able against any person who willfully 
or negligently violates any applicable 
standards or limitations; any NPDES 
permit condition; or any NPDES filing 
requirement. These fines shall be as-
sessable in at least the amount of 
$10,000 a day for each violation. 

NOTE: States which provide the criminal 
remedies based on ‘‘criminal negligence,’’ 
‘‘gross negligence’’ or strict liability satisfy 
the requirement of paragraph (a)(3)(ii) of this 
section. 

(iii) Criminal fines shall be recover-
able against any person who knowingly 
makes any false statement, representa-
tion or certification in any NPDES 
form, in any notice or report required 
by an NPDES permit, or who know-
ingly renders inaccurate any moni-
toring device or method required to be 
maintained by the Director. These 
fines shall be recoverable in at least 
the amount of $5,000 for each instance 
of violation. 

NOTE: In many States the State Director 
will be represented in State courts by the 
State Attorney General or other appropriate 
legal officer. Although the State Director 
need not appear in court actions he or she 
should have power to request that any of the 
above actions be brought. 

(b)(1) The maximum civil penalty or 
criminal fine (as provided in paragraph 
(a)(3) of this section) shall be assess-
able for each instance of violation and, 
if the violation is continuous, shall be 
assessable up to the maximum amount 
for each day of violation. 

(2) The burden of proof and degree of 
knowledge or intent required under 
State law for establishing violations 
under paragraph (a)(3) of this section, 
shall be no greater than the burden of 
proof or degree of knowledge or intent 
EPA must provide when it brings an 
action under the appropriate Act; 

NOTE: For example, this requirement is not 
met if State law includes mental state as an 
element of proof for civil violations. 

(c) A civil penalty assessed, sought, 
or agreed upon by the State Director 
under paragraph (a)(3) of this section 
shall be appropriate to the violation. 

NOTE: To the extent that State judgments 
or settlements provide penalties in amounts 
which EPA believes to be substantially inad-
equate in comparison to the amounts which 
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EPA would require under similar facts, EPA, 
when authorized by the applicable statute, 
may commence separate actions for pen-
alties. 

Procedures for assessment by the State of 
the cost of investigations, inspections, or 
monitoring surveys which lead to the estab-
lishment of violations; 

In addition to the requirements of this 
paragraph, the State may have other en-
forcement remedies. The following enforce-
ment options, while not mandatory, are 
highly recommended: 

Procedures which enable the State to as-
sess or to sue any persons responsible for un-
authorized activities for any expenses in-
curred by the State in removing, correcting, 
or terminating any adverse effects upon 
human health and the environment resulting 
from the unauthorized activity, whether or 
not accidental; 

Procedures which enable the State to sue 
for compensation for any loss or destruction 
of wildlife, fish or aquatic life, or their habi-
tat, and for any other damages caused by un-
authorized activity, either to the State or to 
any residents of the State who are directly 
aggrieved by the unauthorized activity, or 
both; and 

Procedures for the administrative assess-
ment of penalties by the Director. 

(d) Any State administering a pro-
gram shall provide for public participa-
tion in the State enforcement process 
by providing either: 

(1) Authority which allows interven-
tion as of right in any civil or adminis-
trative action to obtain remedies speci-
fied in paragraphs (a)(1), (2) or (3) of 
this section by any citizen having an 
interest which is or may be adversely 
affected; or 

(2) Assurance that the State agency 
or enforcement authority will: 

(i) Investigate and provide written 
responses to all citizen complaints sub-
mitted pursuant to the procedures 
specified in § 123.26(b)(4); 

(ii) Not oppose intervention by any 
citizen when permissive intervention 
may be authorized by statute, rule, or 
regulation; and 

(iii) Publish notice of and provide at 
least 30 days for public comment on 
any proposed settlement of a State en-
forcement action. 

(e) Indian Tribes that cannot satisfy 
the criminal enforcement authority re-
quirements of this section may still re-
ceive program approval if they meet 

the requirement for enforcement au-
thority established under § 123.34. 

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe 
Drinking Water Act (42 U.S.C. 300f et seq.), 
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42 
U.S.C. 6901 et seq.)) 

[48 FR 14178, Apr. 1, 1983, as amended at 48 
FR 39620, Sept. 1, 1983; 50 FR 6941, Feb. 19, 
1985; 54 FR 258, Jan. 4, 1989; 58 FR 67981, Dec. 
22, 1993] 

§ 123.28 Control of disposal of pollut-
ants into wells. 

State law must provide authority to 
issue permits to control the disposal of 
pollutants into wells. Such authority 
shall enable the State to protect the 
public health and welfare and to pre-
vent the pollution of ground and sur-
face waters by prohibiting well dis-
charges or by issuing permits for such 
discharges with appropriate permit 
terms and conditions. A program ap-
proved under section 1422 of SDWA sat-
isfies the requirements of this section. 

NOTE: States which are authorized to ad-
minister the NPDES permit program under 
section 402 of CWA are encouraged to rely on 
existing statutory authority, to the extent 
possible, in developing a State UIC program 
under section 1422 of SDWA. Section 
402(b)(1)(D) of CWA requires that NPDES 
States have the authority ‘‘to issue permits 
which * * * control the disposal of pollut-
ants into wells.’’ In many instances, there-
fore, NPDES States will have existing statu-
tory authority to regulate well disposal 
which satisfies the requirements of the UIC 
program. Note, however, that CWA excludes 
certain types of well injections from the def-
inition of ‘‘pollutant.’’ If the State’s statu-
tory authority contains a similar exclusion 
it may need to be modified to qualify for UIC 
program approval. 

§ 123.29 Prohibition. 

State permit programs shall provide 
that no permit shall be issued when the 
Regional Administrator has objected in 
writing under § 123.44. 

§ 123.30 Judicial review of approval or 
denial of permits. 

All States that administer or seek to 
administer a program under this part 
shall provide an opportunity for judi-
cial review in State Court of the final 
approval or denial of permits by the 
State that is sufficient to provide for, 
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encourage, and assist public participa-
tion in the permitting process. A State 
will meet this standard if State law al-
lows an opportunity for judicial review 
that is the same as that available to 
obtain judicial review in federal court 
of a federally-issued NPDES permit 
(see § 509 of the Clean Water Act). A 
State will not meet this standard if it 
narrowly restricts the class of persons 
who may challenge the approval or de-
nial of permits (for example, if only the 
permittee can obtain judicial review, if 
persons must demonstrate injury to a 
pecuniary interest in order to obtain 
judicial review, or if persons must have 
a property interest in close proximity 
to a discharge or surface waters in 
order to obtain judicial review.) This 
requirement does not apply to Indian 
Tribes. 

[61 FR 20980, May 8, 1996] 

§ 123.31 Requirements for eligibility of 
Indian Tribes. 

(a) Consistent with section 518(e) of 
the CWA, 33 U.S.C. 1377(e), the Re-
gional Administrator will treat an In-
dian Tribe as eligible to apply for 
NPDES program authority if it meets 
the following criteria: 

(1) The Indian Tribe is recognized by 
the Secretary of the Interior. 

(2) The Indian Tribe has a governing 
body carrying out substantial govern-
mental duties and powers. 

(3) The functions to be exercised by 
the Indian Tribe pertain to the man-
agement and protection of water re-
sources which are held by an Indian 
Tribe, held by the United States in 
trust for the Indians, held by a member 
of an Indian Tribe if such property in-
terest is subject to a trust restriction 
on alienation, or otherwise within the 
borders of an Indian reservation. 

(4) The Indian Tribe is reasonably ex-
pected to be capable, in the Regional 
Administrator’s judgment, of carrying 
out the functions to be exercised, in a 
manner consistent with the terms and 
purposes of the Act and applicable reg-
ulations, of an effective NPDES permit 
program. 

(b) An Indian Tribe which the Re-
gional Administrator determines meets 
the criteria described in paragraph (a) 
of this section must also satisfy the 
State program requirements described 

in this part for assumption of the State 
program. 

[58 FR 67981, Dec. 22, 1993, as amended at 59 
FR 64343, Dec. 14, 1994] 

§ 123.32 Request by an Indian Tribe 
for a determination of eligibility. 

An Indian Tribe may apply to the Re-
gional Administrator for a determina-
tion that it qualifies pursuant to sec-
tion 518 of the Act for purposes of seek-
ing NPDES permit program approval. 
The application shall be concise and 
describe how the Indian Tribe will 
meet each of the requirements of 
§ 123.31. The application shall include 
the following information: 

(a) A statement that the Tribe is rec-
ognized by the Secretary of the Inte-
rior; 

(b) A descriptive statement dem-
onstrating that the Tribal governing 
body is currently carrying out substan-
tial governmental duties and powers 
over a defined area. This statement 
should: 

(1) Describe the form of the Tribal 
government; 

(2) Describe the types of govern-
mental functions currently performed 
by the Tribal governing body, such as, 
but not limited to, the exercise of po-
lice powers affecting (or relating to) 
the health, safety, and welfare of the 
affected population; taxation; and the 
exercise of the power of eminent do-
main; and 

(3) Identify the source of the Tribal 
government’s authority to carry out 
the governmental functions currently 
being performed. 

(c) A map or legal description of the 
area over which the Indian Tribe as-
serts authority under section 518(e)(2) 
of the Act; a statement by the Tribal 
Attorney General (or equivalent offi-
cial authorized to represent the Tribe 
in all legal matters in court pertaining 
to the program for which it seeks ap-
proval) which describes the basis for 
the Tribe’s assertion (including the na-
ture or subject matter of the asserted 
regulatory authority); copies of those 
documents such as Tribal constitu-
tions, by-laws, charters, executive or-
ders, codes, ordinances, and/or resolu-
tions which support the Tribe believes 

VerDate Sep<11>2014 13:51 Sep 30, 2019 Jkt 247174 PO 00000 Frm 00318 Fmt 8010 Sfmt 8010 Y:\SGML\247174.XXX 247174js
pe

ar
s 

on
 D

S
K

3G
M

Q
08

2P
R

O
D

 w
ith

 C
F

R



309 

Environmental Protection Agency § 123.35 

are relevant to its assertion under sec-
tion 518(e)(2) of the Act; and a descrip-
tion of the location of the surface 
waters for which the Tribe proposes to 
establish an NPDES permit program. 

(d) A narrative statement describing 
the capability of the Indian Tribe to 
administer an effective, environ-
mentally sound NPDES permit pro-
gram. The statement should include: 

(1) A description of the Indian Tribe’s 
previous management experience 
which may include the administration 
of programs and service authorized by 
the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 450 
et seq.), the Indian Mineral Develop-
ment Act (25 U.S.C. 2101 et seq.), or the 
Indian Sanitation Facility Construc-
tion Activity Act (42 U.S.C. 2004a); 

(2) A list of existing environmental 
or public health programs adminis-
tered by the Tribal governing body, 
and a copy of related Tribal laws, regu-
lations, and policies; 

(3) A description of the entity (or en-
tities) which exercise the executive, 
legislative, and judicial functions of 
the Tribal government; 

(4) A description of the existing, or 
proposed, agency of the Indian Tribe 
which will assume primary responsi-
bility for establishing and admin-
istering an NPDES permit program (in-
cluding a description of the relation-
ship between the existing or proposed 
agency and its regulated entities); 

(5) A description of the technical and 
administrative abilities of the staff to 
administer and manage an effective, 
environmentally sound NPDES permit 
program or a plan which proposes how 
the Tribe will acquire additional ad-
ministrative and technical expertise. 
The plan must address how the Tribe 
will obtain the funds to acquire the ad-
ministrative and technical expertise. 

(e) The Regional Administrator may, 
at his or her discretion, request further 
documentation necessary to support a 
Tribe’s eligibility. 

(f) If the Administrator or his or her 
delegatee has previously determined 
that a Tribe has met the prerequisites 
that make it eligible to assume a role 
similar to that of a state as provided 
by statute under the Safe Drinking 
Water Act, the Clean Water Act, or the 
Clean Air Act, then that Tribe need 

provide only that information unique 
to the NPDES program which is re-
quested by the Regional Adminis-
trator. 

[58 FR 67982, Dec. 22, 1993, as amended at 59 
FR 64343, Dec. 14, 1994] 

§ 123.33 Procedures for processing an 
Indian Tribe’s application. 

(a) The Regional Administrator shall 
process an application of an Indian 
Tribe submitted pursuant to § 123.32 in 
a timely manner. He shall promptly 
notify the Indian Tribe of receipt of the 
application. 

(b) The Regional Administrator shall 
follow the procedures described in 40 
CFR part 123, subpart D in processing a 
Tribe’s request to assume the NPDES 
program. 

[58 FR 67982, Dec. 22, 1993, as amended at 59 
FR 64343, Dec. 14, 1994] 

§ 123.34 Provisions for Tribal criminal 
enforcement authority. 

To the extent that an Indian Tribe is 
precluded from asserting criminal en-
forcement authority as required under 
§ 123.27, the Federal Government will 
exercise primary criminal enforcement 
responsibility. The Tribe, with the 
EPA Region, shall develop a procedure 
by which the Tribal agency will refer 
potential criminal violations to the 
Regional Administrator, as agreed to 
by the parties, in an appropriate and 
timely manner. This procedure shall 
encompass all circumstances in which 
the Tribe is incapable of exercising the 
enforcement requirements of § 123.27. 
This agreement shall be incorporated 
into a joint or separate Memorandum 
of Agreement with the EPA Region, as 
appropriate. 

[58 FR 67983, Dec. 22, 1993] 

§ 123.35 As the NPDES Permitting Au-
thority for regulated small MS4s, 
what is my role? 

(a) You must comply with the re-
quirements for all NPDES permitting 
authorities under Parts 122, 123, 124, 
and 125 of this chapter. (This section is 
meant only to supplement those re-
quirements and discuss specific issues 
related to the small MS4 storm water 
program.) 
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(b) You must develop a process, as 
well as criteria, to designate small 
MS4s other than those described in 
§ 122.32(a)(1) of this chapter, as regu-
lated small MS4s to be covered under 
the NPDES storm water discharge con-
trol program. This process must in-
clude the authority to designate a 
small MS4 waived under paragraph (d) 
of this section if circumstances change. 
EPA may make designations under this 
section if a State or Tribe fails to com-
ply with the requirements listed in this 
paragraph. In making designations of 
small MS4s, you must: 

(1)(i) Develop criteria to evaluate 
whether a storm water discharge re-
sults in or has the potential to result 
in exceedances of water quality stand-
ards, including impairment of des-
ignated uses, or other significant water 
quality impacts, including habitat and 
biological impacts. 

(ii) Guidance: For determining other 
significant water quality impacts, EPA 
recommends a balanced consideration 
of the following designation criteria on 
a watershed or other local basis: dis-
charge to sensitive waters, high growth 
or growth potential, high population 
density, contiguity to an urbanized 
area, significant contributor of pollut-
ants to waters of the United States, 
and ineffective protection of water 
quality by other programs; 

(2) Apply such criteria, at a min-
imum, to any small MS4 located out-
side of an urbanized area serving a ju-
risdiction with a population density of 
at least 1,000 people per square mile 
and a population of at least 10,000; 

(3) Designate any small MS4 that 
meets your criteria by December 9, 
2002. You may wait until December 8, 
2004 to apply the designation criteria 
on a watershed basis if you have devel-
oped a comprehensive watershed plan. 
You may apply these criteria to make 
additional designations at any time, as 
appropriate; and 

(4) Designate any small MS4 that 
contributes substantially to the pollut-
ant loadings of a physically inter-
connected municipal separate storm 
sewer that is regulated by the NPDES 
storm water program. 

(c) You must make a final determina-
tion within 180 days from receipt of a 
petition under § 122.26(f) of this chapter 

(or analogous State or Tribal law). If 
you do not do so within that time pe-
riod, EPA may make a determination 
on the petition. 

(d) You must issue permits con-
sistent with §§ 122.32 through 122.35 of 
this chapter to all regulated small 
MS4s. You may waive or phase in the 
requirements otherwise applicable to 
regulated small MS4s, as defined in 
§ 122.32(a)(1) of this chapter, under the 
following circumstances: 

(1) You may waive permit coverage 
for each small MS4s in jurisdictions 
with a population under 1,000 within 
the urbanized area where all of the fol-
lowing criteria have been met: 

(i) Its discharges are not contributing 
substantially to the pollutant loadings 
of a physically interconnected regu-
lated MS4 (see paragraph (b)(4) of this 
section); and 

(ii) If the small MS4 discharges any 
pollutant(s) that have been identified 
as a cause of impairment of any water 
body to which it discharges, storm 
water controls are not needed based on 
wasteload allocations that are part of 
an EPA approved or established ‘‘total 
maximum daily load’’ (TMDL) that ad-
dress the pollutant(s) of concern. 

(2) You may waive permit coverage 
for each small MS4 in jurisdictions 
with a population under 10,000 where 
all of the following criteria have been 
met: 

(i) You have evaluated all waters of 
the U.S., including small streams, trib-
utaries, lakes, and ponds, that receive 
a discharge from the MS4 eligible for 
such a waiver. 

(ii) For all such waters, you have de-
termined that storm water controls are 
not needed based on wasteload alloca-
tions that are part of an EPA approved 
or established TMDL that addresses 
the pollutant(s) of concern or, if a 
TMDL has not been developed or ap-
proved, an equivalent analysis that de-
termines sources and allocations for 
the pollutant(s) of concern. 

(iii) For the purpose of paragraph 
(d)(2)(ii) of this section, the pollut-
ant(s) of concern include biochemical 
oxygen demand (BOD), sediment or a 
parameter that addresses sediment 
(such as total suspended solids, tur-
bidity or siltation), pathogens, oil and 
grease, and any pollutant that has been 
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identified as a cause of impairment of 
any water body that will receive a dis-
charge from the MS4. 

(iv) You have determined that cur-
rent and future discharges from the 
MS4 do not have the potential to result 
in exceedances of water quality stand-
ards, including impairment of des-
ignated uses, or other significant water 
quality impacts, including habitat and 
biological impacts. 

(v) Guidance: To help determine 
other significant water quality im-
pacts, EPA recommends a balanced 
consideration of the following criteria 
on a watershed or other local basis: dis-
charge to sensitive waters, high growth 
or growth potential, high population or 
commercial density, significant con-
tributor of pollutants to waters of the 
United States, and ineffective protec-
tion of water quality by other pro-
grams. 

(3) You may phase in permit coverage 
for small MS4s serving jurisdictions 
with a population under 10,000 on a 
schedule consistent with a State water-
shed permitting approach. Under this 
approach, you must develop and imple-
ment a schedule to phase in permit 
coverage for approximately 20 percent 
annually of all small MS4s that qualify 
for such phased-in coverage. Under this 
option, all regulated small MS4s are re-
quired to have coverage under an 
NPDES permit by no later than March 
8, 2007. Your schedule for phasing in 
permit coverage for small MS4s must 
be approved by the Regional Adminis-
trator no later than December 10, 2001. 

(4) If you choose to phase in permit 
coverage for small MS4s in jurisdic-
tions with a population under 10,000, in 
accordance with paragraph (d)(3) of 
this section, you may also provide 
waivers in accordance with paragraphs 
(d)(1) and (d)(2) of this section pursuant 
to your approved schedule. 

(5) If you do not have an approved 
schedule for phasing in permit cov-
erage, you must make a determination 
whether to issue an NPDES permit or 
allow a waiver in accordance with 
paragraph (d)(1) or (d)(2) of this sec-
tion, for each eligible MS4 by Decem-
ber 9, 2002. 

(6) You must periodically review any 
waivers granted in accordance with 
paragraph (d)(2) of this section to de-

termine whether any of the informa-
tion required for granting the waiver 
has changed. At a minimum, you must 
conduct such a review once every five 
years. In addition, you must consider 
any petition to review any waiver when 
the petitioner provides evidence that 
the information required for granting 
the waiver has substantially changed. 

(e) You must specify a time period of 
up to 5 years from the date of permit 
issuance for operators of regulated 
small MS4s to fully develop and imple-
ment their storm water program. 

(f) You must include the require-
ments in §§ 122.33 through 122.35 of this 
chapter in any permit issued for regu-
lated small MS4s or develop permit 
limits based on a permit application 
submitted by a regulated small MS4. 
(You may include conditions in a regu-
lated small MS4 NPDES permit that 
direct the MS4 to follow an existing 
qualifying local program’s require-
ments, as a way of complying with 
some or all of the requirements in 
§ 122.34(b) of this chapter. See § 122.34(c) 
of this chapter. Qualifying local, State 
or Tribal program requirements must 
impose, at a minimum, the relevant re-
quirements of § 122.34(b) of this chap-
ter.) 

(g) If you issue a general permit to 
authorize storm water discharges from 
small MS4s, you must make available a 
menu of BMPs to assist regulated 
small MS4s in the design and imple-
mentation of municipal storm water 
management programs to implement 
the minimum measures specified in 
§ 122.34(b) of this chapter. EPA plans to 
develop a menu of BMPs that will 
apply in each State or Tribe that has 
not developed its own menu. Regard-
less of whether a menu of BMPs has 
been developed by EPA, EPA encour-
ages State and Tribal permitting au-
thorities to develop a menu of BMPs 
that is appropriate for local conditions. 
EPA also intends to provide guidance 
on developing BMPs and measurable 
goals and modify, update, and supple-
ment such guidance based on the as-
sessments of the NPDES MS4 storm 
water program and research to be con-
ducted over the next thirteen years. 

(h)(1) You must incorporate any addi-
tional measures necessary to ensure ef-
fective implementation of your State 
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or Tribal storm water program for reg-
ulated small MS4s. 

(2) Guidance: EPA recommends con-
sideration of the following: 

(i) You are encouraged to use a gen-
eral permit for regulated small MS4s; 

(ii) To the extent that your State or 
Tribe administers a dedicated funding 
source, you should play an active role 
in providing financial assistance to op-
erators of regulated small MS4s; 

(iii) You should support local pro-
grams by providing technical and pro-
grammatic assistance, conducting re-
search projects, performing watershed 
monitoring, and providing adequate 
legal authority at the local level; 

(iv) You are encouraged to coordinate 
and utilize the data collected under 
several programs including water qual-
ity management programs, TMDL pro-
grams, and water quality monitoring 
programs; 

(v) Where appropriate, you may rec-
ognize existing responsibilities among 
governmental entities for the control 
measures in an NPDES small MS4 per-
mit (see § 122.35(b) of this chapter); and 

(vi) You are encouraged to provide a 
brief (e.g., two page) reporting format 
to facilitate compiling and analyzing 
data from submitted reports under 
§ 122.34(g)(3) of this chapter. EPA in-
tends to develop a model form for this 
purpose. 

[64 FR 68850, Dec. 8, 1999] 

§ 123.36 Establishment of technical 
standards for concentrated animal 
feeding operations. 

If the State has not already estab-
lished technical standards for nutrient 
management that are consistent with 
40 CFR 412.4(c)(2), the Director shall es-
tablish such standards by the date 
specified in § 123.62(e). 

[68 FR 7269, Feb. 12, 2003] 

Subpart C—Transfer of Information 
and Permit Review 

§ 123.41 Sharing of information. 
(a) Any information obtained or used 

in the administration of a State pro-
gram shall be available to EPA upon 
request without restriction. This in-
cludes the timely data transfers in 
compliance with all requirements of 40 

CFR parts 3 and 127 (including the re-
quired data elements in appendix A to 
part 127). If the information has been 
submitted to the State under a claim 
of confidentiality, the State must sub-
mit that claim to EPA when providing 
information under this section. Any in-
formation obtained from a State and 
subject to a claim of confidentiality 
will be treated in compliance with the 
regulations in 40 CFR part 2. If EPA ob-
tains information from an authorized 
state NPDES program, which is not 
claimed to be confidential, EPA may 
make that information available to the 
public without further notice. Timely 
means that the authorized state, tribe, 
or territory submits these data trans-
fers (see the data elements in appendix 
A to 40 CFR part 127) to EPA within 40 
days of when the state, tribe, or terri-
tory completed the activity or received 
a report submitted by a regulated enti-
ty. For example, the data regarding a 
state inspection of an NPDES-regu-
lated entity that is finalized by the 
state on October 5th must be electroni-
cally transferred to EPA no later than 
November 14th of that same year (e.g., 
40 days after October 5th). EPA must 
become the initial recipient of elec-
tronic NPDES information from 
NPDES-regulated entities if the state, 
tribe, or territory does not consist-
ently maintain these timely data 
transfers or does not comply with 40 
CFR parts 3 and 127. See 40 CFR 127.2(b) 
and 127.27 regarding the initial recipi-
ent. 

(b) EPA shall furnish to States with 
approved programs the information in 
its files not submitted under a claim of 
confidentiality which the State needs 
to implement its approved program. 
EPA shall furnish to States with ap-
proved programs information sub-
mitted to EPA under a claim of con-
fidentiality, which the State needs to 
implement its approved program, sub-
ject to the conditions in 40 CFR part 2. 

[48 FR 14178, Apr. 1, 1983, as amended at 80 
FR 64100, Oct. 22, 2015] 

§ 123.42 Receipt and use of Federal in-
formation. 

Upon approving a State permit pro-
gram, EPA will send to the State agen-
cy administering the permit program 
any relevant information which was 
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collected by EPA. The Memorandum of 
Agreement under § 123.24 (or, in the 
case of a sewage sludge management 
program, § 501.14 of this chapter) will 
provide for the following, in such man-
ner as the State Director and the Re-
gional Administrator agree: 

(a) Prompt transmission to the State 
Director from the Regional Adminis-
trator of copies of any pending permit 
applications or any other relevant in-
formation collected before the approval 
of the State permit program and not 
already in the possession of the State 
Director. When existing permits are 
transferred to the State Director (e.g., 
for purposes of compliance monitoring, 
enforcement or reissuance), relevant 
information includes support files for 
permit issuance, compliance reports 
and records of enforcement actions. 

(b) Procedures to ensure that the 
State Director will not issue a permit 
on the basis of any application received 
from the Regional Administrator 
which the Regional Administrator 
identifies as incomplete or otherwise 
deficient until the State Director re-
ceives information sufficient to correct 
the deficiency. 

[48 FR 14178, Apr. 1, 1983, as amended at 63 
FR 45122, Aug. 24, 1998] 

§ 123.43 Transmission of information 
to EPA. 

(a) Each State agency administering 
a permit program shall transmit to the 
Regional Administrator copies of per-
mit program forms and any other rel-
evant information to the extent and in 
the manner agreed to by the State Di-
rector and Regional Administrator in 
the Memorandum of Agreement and 
not inconsistent with this part. Pro-
posed permits shall be prepared by 
State agencies unless agreement to the 
contrary has been reached under 
§ 123.44(j). The Memorandum of Agree-
ment shall provide for the following: 

(1) Prompt transmission to the Re-
gional Administrator of a copy of all 
complete permit applications received 
by the State Director, except those for 
which permit review has been waived 
under § 123.24(d). The State shall supply 
EPA with copies of permit applications 
for which permit review has been 
waived whenever requested by EPA; 

(2) Prompt transmission to the Re-
gional Administrator of notice of every 
action taken by the State agency re-
lated to the consideration of any per-
mit application or general permit, in-
cluding a copy of each proposed or 
draft permit and any conditions, re-
quirements, or documents which are 
related to the proposed or draft permit 
or which affect the authorization of the 
proposed permit, except those for 
which permit review has been waived 
under § 123.24(d). The State shall supply 
EPA with copies of notices for which 
permit review has been waived when-
ever requested by EPA; and 

(3) Transmission to the Regional Ad-
ministrator of a copy of every issued 
permit following issuance, along with 
any and all conditions, requirements, 
or documents which are related to or 
affect the authorization of the permit. 

(b) If the State intends to waive any 
of the permit application requirements 
of § 122.21(j) or (q) of this chapter for a 
specific applicant, the Director must 
submit a written request to the Re-
gional Administrator no less than 210 
days prior to permit expiration. This 
request must include the State’s jus-
tification for granting the waiver. 

(c) The State program shall provide 
for transmission by the State Director 
to EPA of: 

(1) Notices from publicly owned 
treatment works under § 122.42(b) and 
40 CFR part 403, upon request of the 
Regional Administrator; 

(2) A copy of any significant com-
ments presented in writing pursuant to 
the public notice of a draft permit and 
a summary of any significant com-
ments presented at any hearing on any 
draft permit, except those comments 
regarding permits for which permit re-
view has been waived under § 123.24(d) 
and for which EPA has not otherwise 
requested receipt, if: 

(i) The Regional Administrator re-
quests this information; or 

(ii) The proposed permit contains re-
quirements significantly different from 
those contained in the tentative deter-
mination and draft permit; or 

(iii) Significant comments objecting 
to the tentative determination and 
draft permit have been presented at the 
hearing or in writing pursuant to the 
public notice. 
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(d) Any State permit program shall 
keep such records and submit to the 
Administrator such information as the 
Administrator may reasonably require 
to ascertain whether the State pro-
gram complies with the requirements 
of the CWA or of this part. This in-
cludes the timely data transfers in 
compliance with all requirements of 40 
CFR part 127 (including the required 
data elements in appendix A to part 
127). 

[48 FR 14178, Apr. 1, 1983, as amended at 60 
FR 33931, June 29, 1995; 64 FR 42470, Aug. 4, 
1999; 80 FR 64100, Oct. 22, 2015] 

§ 123.44 EPA review of and objections 
to State permits. 

(a)(1) The Memorandum of Agree-
ment shall provide a period of time (up 
to 90 days from receipt of proposed per-
mits) to which the Regional Adminis-
trator may make general comments 
upon, objections to, or recommenda-
tions with respect to proposed permits. 
EPA reserves the right to take 90 days 
to supply specific grounds for objec-
tion, notwithstanding any shorter pe-
riod specified in the Memorandum of 
Agreement, when a general objection is 
filed within the review period specified 
in the Memorandum of Agreement. The 
Regional Administrator shall send a 
copy of any comment, objection or rec-
ommendation to the permit applicant. 

(2) In the case of general permits, 
EPA shall have 90 days from the date 
of receipt of the proposed general per-
mit to comment upon, object to or 
make recommendations with respect to 
the proposed general permit, and is not 
bound by any shorter time limits set 
by the Memorandum of Agreement for 
general comments, objections or rec-
ommendations. 

(b)(1) Within the period of time pro-
vided under the Memorandum of Agree-
ment for making general comments 
upon, objections to or recommenda-
tions with respect to proposed permits, 
the Regional Administrator shall no-
tify the State Director of any objection 
to issuance of a proposed permit (ex-
cept as provided in paragraph (a)(2) of 
this section for proposed general per-
mits). This notification shall set forth 
in writing the general nature of the ob-
jection. 

(2) Within 90 days following receipt of 
a proposed permit to which he or she 
has objected under paragraph (b)(1) of 
this section, or in the case of general 
permits within 90 days after receipt of 
the proposed general permit, the Re-
gional Administrator shall set forth in 
writing and transmit to the State Di-
rector: 

(i) A statement of the reasons for the 
objection (including the section of 
CWA or regulations that support the 
objection), and 

(ii) The actions that must be taken 
by the State Director to eliminate the 
objection (including the effluent limi-
tations and conditions which the per-
mit would include if it were issued by 
the Regional Administrator.) 

NOTE: Paragraphs (a) and (b) of this sec-
tion, in effect, modify any existing agree-
ment between EPA and the State which pro-
vides less than 90 days for EPA to supply the 
specific grounds for an objection. However, 
when an agreement provides for an EPA re-
view period of less than 90 days, EPA must 
file a general objection, in accordance with 
paragraph (b)(1) of this section within the 
time specified in the agreement. This gen-
eral objection must be followed by a specific 
objection within the 90-day period. This 
modification to MOA’s allows EPA to pro-
vide detailed information concerning accept-
able permit conditions, as required by sec-
tion 402(d) of CWA. To avoid possible confu-
sion, MOA’s should be changed to reflect this 
arrangement. 

(c) The Regional Administrator’s ob-
jection to the issuance of a proposed 
permit must be based upon one or more 
of the following grounds: 

(1) The permit fails to apply, or to 
ensure compliance with, any applicable 
requirement of this part; 

NOTE: For example, the Regional Adminis-
trator may object to a permit not requiring 
the achievement of required effluent limita-
tions by applicable statutory deadlines. 

(2) In the case of a proposed permit 
for which notification to the Adminis-
trator is required under section 
402(b)(5) of CWA, the written rec-
ommendations of an affected State 
have not been accepted by the permit-
ting State and the Regional Adminis-
trator finds the reasons for rejecting 
the recommendations are inadequate; 
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(3) The procedures followed in con-
nection with formulation of the pro-
posed permit failed in a material re-
spect to comply with procedures re-
quired by CWA or by regulations there-
under or by the Memorandum of Agree-
ment; 

(4) Any finding made by the State Di-
rector in connection with the proposed 
permit misinterprets CWA or any 
guidelines or regulations under CWA, 
or misapplies them to the facts; 

(5) Any provisions of the proposed 
permit relating to the maintenance of 
records, reporting, monitoring, sam-
pling, or the provision of any other in-
formation by the permittee are inad-
equate, in the judgment of the Re-
gional Administrator, to assure com-
pliance with permit conditions, includ-
ing effluent standards and limitations 
or standards for sewage sludge use and 
disposal required by CWA, by the 
guidelines and regulations issued under 
CWA, or by the proposed permit; 

(6) In the case of any proposed permit 
with respect to which applicable efflu-
ent standards and limitations or stand-
ards for sewage sludge use and disposal 
under sections 301, 302, 306, 307, 318, 403, 
and 405 of CWA have not yet been pro-
mulgated by the Agency, the proposed 
permit, in the judgment of the Re-
gional Administrator, fails to carry out 
the provisions of CWA or of any regula-
tions issued under CWA; the provisions 
of this paragraph apply to determina-
tions made pursuant to § 125.3(c)(2) in 
the absence of applicable guidelines, to 
best management practices under sec-
tion 304(e) of CWA, which must be in-
corporated into permits as require-
ments under section 301, 306, 307, 318, 
403 or 405, and to sewage sludge use and 
disposal requirements developed on a 
case-by-case basis pursuant to section 
405(d) of CWA, as the case may be; 

(7) Issuance of the proposed permit 
would in any other respect be outside 
the requirements of CWA, or regula-
tions issued under CWA. 

(8) The effluent limits of a permit fail 
to satisfy the requirements of 40 CFR 
122.44(d). 

(9) For a permit issued by a Great 
Lakes State or Tribe (as defined in 40 
CFR 132.2), the permit does not satisfy 
the conditions promulgated by the 

State, Tribe, or EPA pursuant to 40 
CFR part 132. 

(d) Prior to notifying the State Di-
rector of an objection based upon any 
of the grounds set forth in paragraph 
(c) of this section, the Regional Admin-
istrator: 

(1) Will consider all data transmitted 
pursuant to § 123.43 (or, in the case of a 
sewage sludge management program, 
§ 501.21 of this chapter); 

(2) May, if the information provided 
is inadequate to determine whether the 
proposed permit meets the guidelines 
and requirements of CWA, request the 
State Director to transmit to the Re-
gional Administrator the complete 
record of the permit proceedings before 
the State, or any portions of the record 
that the Regional Administrator deter-
mines are necessary for review. If this 
request is made within 30 days of re-
ceipt of the State submittal under 
§ 123.43 (or, in the case of a sewage 
sludge management program, § 501.21 of 
this chapter), it will constitute an in-
terim objection to the issuance of the 
permit, and the full period of time 
specified in the Memorandum of Agree-
ment for the Regional Administrator’s 
review will recommence when the Re-
gional Administrator has received such 
record or portions of the record; and 

(3) May, in his or her discretion, and 
to the extent feasible within the period 
of time available under the Memo-
randum of Agreement, afford to inter-
ested persons an opportunity to com-
ment on the basis for the objection; 

(e) Within 90 days of receipt by the 
State Director of an objection by the 
Regional Administrator, the State or 
interstate agency or any interested 
person may request that a public hear-
ing be held by the Regional Adminis-
trator on the objection. A public hear-
ing in accordance with the procedures 
of § 124.12 (c) and (d) of this chapter (or, 
in the case of a sewage sludge manage-
ment program, § 501.15(d)(7) of this 
chapter) will be held, and public notice 
provided in accordance with § 124.10 of 
this chapter, (or, in the case of a sew-
age sludge management program, 
§ 501.15(d)(5) of this chapter), whenever 
requested by the State or the inter-
state agency which proposed the per-
mit or if warranted by significant pub-
lic interest based on requests received. 
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(f) A public hearing held under para-
graph (e) of this section shall be con-
ducted by the Regional Administrator, 
and, at the Regional Administrator’s 
discretion, with the assistance of an 
EPA panel designated by the Regional 
Administrator, in an orderly and expe-
ditious manner. 

(g) Following the public hearing, the 
Regional Administrator shall reaffirm 
the original objection, modify the 
terms of the objection, or withdraw the 
objection, and shall notify the State of 
this decision. 

(h)(1) If no public hearing is held 
under paragraph (e) of this section and 
the State does not resubmit a permit 
revised to meet the Regional Adminis-
trator’s objection within 90 days of re-
ceipt of the objection, the Regional Ad-
ministrator may issue the permit in 
accordance with parts 121, 122 and 124 
of this chapter and any other guide-
lines and requirements of CWA. 

(2) If a public hearing is held under 
paragraph (e) of this section, the Re-
gional Administrator does not with-
draw the objection, and the State does 
not resubmit a permit revised to meet 
the Regional Administrator’s objection 
or modified objection within 30 days of 
the date of the Regional Administra-
tor’s notification under paragraph (g) 
of this section, the Regional Adminis-
trator may issue the permit in accord-
ance with parts 121, 122 and 124 of this 
chapter and any other guidelines and 
requirements of CWA. 

(3) Exclusive authority to issue the 
permit passes to EPA when the times 
set out in this paragraph expire. 

(i) [Reserved] 
(j) The Regional Administrator may 

agree, in the Memorandum of Agree-
ment under § 123.24 (or, in the case of a 
sewage sludge management program, 
§ 501.14 of this chapter), to review draft 
permits rather than proposed permits. 
In such a case, a proposed permit need 
not be prepared by the State and trans-
mitted to the Regional Administrator 
for review in accordance with this sec-
tion unless the State proposes to issue 
a permit which differs from the draft 
permit reviewed by the Regional Ad-
ministrator, the Regional Adminis-

trator has objected to the draft permit, 
or there is significant public comment. 

[48 FR 14178, Apr. 1, 1983, as amended at 54 
FR 18785, May 2, 1989; 54 FR 23896, June 2, 
1989; 60 FR 15386, Mar. 23, 1995; 63 FR 45122, 
Aug. 24, 1998; 65 FR 30910, May 15, 2000] 

§ 123.45 Noncompliance and program 
reporting by the Director. 

As of December 21, 2021 EPA must 
prepare public (quarterly and annual) 
reports as set forth here from informa-
tion that is required to be submitted 
by NPDES-regulated facilities and the 
State Director. 

(a) NPDES noncompliance reports 
(NNCR)—quarterly. EPA must produce 
an online report on a quarterly basis 
with the minimum content specified 
here. The Director must electronically 
submit timely, accurate, and complete 
data to EPA that allows EPA to pre-
pare these quarterly NNCRs. 

(1) Content. The NNCR must include 
the following information: 

(i) A facility specific list of NPDES- 
regulated entities in violation, includ-
ing non-POTWs, POTWs, Federal per-
mittees, major facilities, and nonmajor 
facilities, as well as a list of CWA point 
sources that did not obtain NPDES 
permits authorizing discharges of pol-
lutants to waters of the United States. 

(ii) For each identified NPDES-regu-
lated entity in violation of the Clean 
Water Act: 

(A) The name, location, and permit 
number or other identification number, 
if a permit does not exist. 

(B) Information describing identified 
violation(s) that occurred in that quar-
ter, including the date(s) on which vio-
lation(s) started and ended (if applica-
ble). Where applicable, the information 
must indicate the pipe, parameter, and 
the effluent limit(s) violated. Viola-
tions must be classified as Category I 
and II as described in paragraph (a)(2) 
of this section. 

(C) The date(s) and type of formal en-
forcement and written informal en-
forcement action(s) taken by the Di-
rector to respond to violation(s), in-
cluding any penalties assessed. 

(D) The status of the violation(s) 
(e.g., corrected or continuing, and the 
date that the violation(s) was re-
solved), which can be reported by link-
ing violations to specific enforcement 
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actions, or tracking noncompliance 
end dates. 

(E) Any optional details that may 
help explain the instance(s) of non-
compliance as provided by the Director 
or EPA. 

(F) All violations must be reported in 
successive quarterly reports until the 
violation(s) is documented as being 
corrected (i.e., the regulated entity is 
no longer in violation). After a viola-
tion is reported as corrected in the 
NNCR, that particular violation will 
not continue to appear in subsequent 
quarterly reports, although it will ap-
pear in the relevant annual report. 

(G) If the permittee or discharger is 
in compliance with an enforcement 
order (e.g., permittee is completing the 
necessary upgrades to its existing 
wastewater treatment system in ac-
cordance with the schedule in the en-
forcement order), and has no new, addi-
tional violation(s), the compliance sta-
tus must be reported as ‘‘resolved pend-
ing’’ in the NNCR. The permittee/dis-
charger will continue to be listed on 
the NNCR until the violation(s) is doc-
umented as being corrected. 

(2) Violation classifications. A viola-
tion must be classified as ‘‘Category I 
Noncompliance’’ if one or more of the 
criteria set forth below are met. 

(i) Reporting violations. These include 
failure to submit a complete, required 
report (e.g., final compliance schedule 
progress report, discharge monitoring 
report, annual report) within 30 days 
after the date established in a permit, 
administrative or judicial order, or 
regulation. In addition, these also in-
clude any failure to comply with the 
reporting requirements at 40 CFR 
122.41(l)(6). 

(ii) Compliance construction violations. 
These include failure to start construc-
tion, complete construction, or achieve 
final compliance within 90 days after 
the date established in a permit, ad-
ministrative or judicial order, or regu-
lation. 

(iii) Effluent limits. These include vio-
lations of interim or final effluent lim-
its established in a permit, administra-
tive or judicial enforcement order, or 
regulation that exceed the ‘‘Criteria 
for Noncompliance Reporting in the 
NPDES Program’’ in appendix A to 
§ 123.45. 

(iv) Compliance schedule violations. 
These include violations of any re-
quirement or condition in permits, or 
administrative or judicial enforcement 
orders, excluding reporting violations, 
compliance construction milestones 
and effluent limits. 

(v) Non-numeric effluent limit viola-
tions. These include violations of non- 
numeric effluent limits (e.g., violations 
of narrative permit requirements or re-
quirements to implement best manage-
ment practices) that caused or could 
cause water quality impacts. Examples 
of such impacts on water quality in-
clude, but are not limited to, unauthor-
ized discharges that may have caused 
or contributed to exceedances in water 
quality standards, fish kills, oil sheens, 
beach closings, fishing bans, restric-
tions on designated uses, and unau-
thorized bypass or pass through or in-
terference with the operations of a 
POTW (see 40 CFR 403.3). 

(vi) Other violations. These include 
any violation or group of violations, 
which in the discretion of the Director 
or EPA, are considered to be of con-
cern. These violations include repeat 
violations by a specific point source, 
geographic clusters of violations, cor-
porations with violations at multiple 
facilities, or industrial sectors with 
identified patterns of violation that 
have a cumulative impact on water 
quality, but otherwise would not meet 
Category I criteria. EPA must deter-
mine whether to issue policy or guid-
ance to provide more specificity on 
identifying these types of violations 
and how to report them. 

(vii) All other types of noncompli-
ance that do not meet the criteria for 
Category I Noncompliance must be 
classified as ‘‘Category II Noncompli-
ance.’’ 

(3) EPA must provide an easy-to-use 
interface to facilitate public access, 
use, and understanding of the NNCR, 
including the ability to sort violations 
by duration, severity, frequency, detec-
tion method (e.g., self-reported efflu-
ent, monitoring, inspection), flow and 
pollutant loadings, type of discharger, 
waterbody receiving the discharge, 
proximity to impaired waters, and cat-
egory of violation (I or II). EPA must 
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exclude from public release any con-
fidential business information or en-
forcement-sensitive information asso-
ciated with the NNCR. 

(b) NPDES noncompliance reports—an-
nual summary (annual). EPA must pre-
pare annual public reports that provide 
a summary of compliance monitoring 
and enforcement activities within each 
state, tribe, and territory, as well as 
summary information on violations 
identified in the four quarterly NNCRs 
for that federal fiscal year. EPA must 
provide these annual reports by no 
later than March 1st of the following 
year. 

(1) Facility types covered by reports. 
EPA must produce, at a minimum, An-
nual Summary Reports for the fol-
lowing universes: Individually-per-
mitted NPDES-regulated entities; all 
other NPDES-regulated entities that 
are not individually permitted; Clean 
Water Act point sources that had unau-
thorized discharge(s) of pollutants to 
waters of the US; and a combined re-
port that includes totals across all 
three reports above. Individually-per-
mitted facilities are defined in this 
subsection as those permits that are 
unique to the permittee, that include 
permitted effluent limits, and require 
the submission of discharge monitoring 
reports. 

(2) Content of reports. Reports must 
include applicable data for NPDES-reg-
ulated entities: 

(i) The number of NPDES permittees; 
(ii) The number inspected by on-site 

inspections; 
(iii) The number reviewed in which 

permitted limits were compared to 
measured data to determine violations; 

(iv) The number evaluated by other, 
off-site compliance monitoring activi-
ties; 

(v) The number with any violations; 
(vi) The number with Category I vio-

lations; 
(vii) The number receiving paper or 

electronic written informal enforce-
ment actions; 

(viii) The total number receiving for-
mal enforcement actions with a com-
pliance schedule; 

(ix) The total number receiving a 
penalty assessment; 

(x) The total amount of penalties as-
sessed; and 

(xi) The number of permit modifica-
tions extending compliance deadlines 
more than one year. 

(c) Schedule for producing NNCR quar-
terly information. (1) The Director has 
until 45 days from the end of the cal-
endar quarter to update or correct 
NPDES data submissions in EPA’s na-
tional NPDES data system for events 
that occurred within that calendar 
quarter covered by the NNCR. 

(2) EPA must publish the NNCR in 
electronic form to be easily accessible 
and available to the public within two 
months after the end date of the cal-
endar quarter: 

EPA SCHEDULE FOR QUARTERLY NNCR 

Calendar quarter 

EPA NNCR 
publication 

date for 
calendar 
quarter 

January, February, March ..................... May 31. 
April, May, June .................................... August 31. 
July, August, September ....................... November 30. 
October, November, and December ..... Last Day in Feb-

ruary. 

APPENDIX A TO § 123.45—CRITERIA FOR CAT-
EGORY I NONCOMPLIANCE REPORTING IN THE 
NPDES PROGRAM 

This appendix describes the criteria for re-
porting Category I violations of NPDES per-
mit effluent limits in the NPDES non-com-
pliance report (NNCR) as specified under 
paragraph (a)(2)(C) of this section. Any viola-
tion of an NPDES permit is a violation of 
the Clean Water Act (CWA) for which the 
permittee is liable. As specified in paragraph 
(a)(2) of this section, there are two cat-
egories of noncompliance, and the table 
below indicates the thresholds for violations 
in Category I. An agency’s decision as to 
what enforcement action, if any, should be 
taken in such cases, shall be based on an 
analysis of facts, legal requirements, policy, 
and guidance. 

Violations of Permit Effluent Limits 

The categorization of permit effluent lim-
its depends upon the magnitude and/or fre-
quency of the violation. Effluent violations 
shall be evaluated on a parameter-by-param-
eter and outfall-by-outfall basis. The criteria 
for reporting effluent violations are as fol-
lows: 

a. Reporting Criteria for Category I Viola-
tions of Monthly Average Permit Limits— 
Magnitude and Frequency 

Violations of monthly average effluent 
limits which exceed or equal the product of 
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the Technical Review Criteria (TRC) times 
the effluent limit, and occur two months in 
a six- month period must be reported. TRCs 
are for two groups of pollutants. 

Group I Pollutants—TRC=1.4 
Group II Pollutants—TRC=1.2 

b. Reporting Criteria for Chronic Violations 
of Monthly Average Limits 

Chronic violations must be reported in the 
NNCR if the monthly average permit limits 
are exceeded any four months in a six-month 
period. These criteria apply to all Group I 
and Group II pollutants. 

Group I Pollutants—TRC=1.4 

Oxygen Demand 

Biochemical Oxygen Demand 
Chemical Oxygen Demand 
Total Oxygen Demands 
Total Organic Carbon 
Other 

Solids 

Total Suspended Solids (Residues) 
Total Dissolved Solids (Residues) 
Other 

Nutrients 

Inorganic Phosphorus Compounds 
Inorganic Nitrogen Compounds 
Other 

Detergents and Oils 

MBAS 
NTA 
Oil and Grease 
Other detergents or algicides 

Minerals 

Calcium 
Chloride 
Fluoride 
Magnesium 
Sodium 
Potassium 
Sulfur 
Sulfate 
Total Alkalinity 
Total Hardness 
Other Minerals 

Metals 

Aluminum 
Cobalt 
Iron 
Vanadium 

Group II Pollutants—TRC=1.2 

Metals (all forms) 
Other metals not specifically listed under 

Group I 

Inorganic 

Cyanide 
Total Residual Chlorine 

Organics 

All organics are Group II except those spe-
cifically listed under Group I. 

[80 FR 64100, Oct. 22, 2015] 

§ 123.46 Individual control strategies. 
(a) Not later than February 4, 1989, 

each State shall submit to the Re-
gional Administrator for review, ap-
proval, and implementation an indi-
vidual control strategy for each point 
source identified by the State pursuant 
to section 304(l)(1)(C) of the Act which 
discharges to a water identified by the 
State pursuant to section 304(l)(1)(B) 
which will produce a reduction in the 
discharge of toxic pollutants from the 
point sources identified under section 
304(l)(1)(C) through the establishment 
of effluent limitations under section 
402 of the CWA and water quality 
standards under section 303(c)(2)(B) of 
the CWA, which reduction is sufficient, 
in combination with existing controls 
on point and nonpoint sources of pollu-
tion, to achieve the applicable water 
quality standard as soon as possible, 
but not later than three years after the 
date of establishment of such strategy. 

(b) The Administrator shall approve 
or disapprove the control strategies 
submitted by any State pursuant to 
paragraph (a) of this section, not later 
than June 4, 1989. If a State fails to 
submit control strategies in accord-
ance with paragraph (a) of this section 
or the Administrator does not approve 
the control strategies submitted by 
such State in accordance with para-
graph (a), then, not later than June 4, 
1990, the Administrator in cooperation 
with such State and after notice and 
opportunity for public comment, shall 
implement the requirements of CWA 
section 304(l)(1) in such State. In the 
implementation of such requirements, 
the Administrator shall, at a min-
imum, consider for listing under CWA 
section 304(l)(1) any navigable waters 
for which any person submits a peti-
tion to the Administrator for listing 
not later than October 1, 1989. 

(c) For the purposes of this section 
the term individual control strategy, 
as set forth in section 304(l) of the 
CWA, means a final NPDES permit 
with supporting documentation show-
ing that effluent limits are consistent 
with an approved wasteload allocation, 
or other documentation which shows 
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that applicable water quality standards 
will be met not later than three years 
after the individual control strategy is 
established. Where a State is unable to 
issue a final permit on or before Feb-
ruary 4, 1989, an individual control 
strategy may be a draft permit with an 
attached schedule (provided the State 
meets the schedule for issuing the final 
permit) indicating that the permit will 
be issued on or before February 4, 1990. 
If a point source is subject to section 
304(l)(1)(C) of the CWA and is also sub-
ject to an on-site response action under 
sections 104 or 106 of the Comprehen-
sive Environmental Response, Com-
pensation, and Liability Act of 1980 
(CERCLA), (42 U.S.C. 9601 et seq.), an 
individual control strategy may be the 
decision document (which incorporates 
the applicable or relevant and appro-
priate requirements under the CWA) 
prepared under sections 104 or 106 of 
CERCLA to address the release or 
threatened release of hazardous sub-
stances to the environment. 

(d) A petition submitted pursuant to 
section 304(l)(3) of the CWA must be 
submitted to the appropriate Regional 
Administrator. Petitions must identify 
a waterbody in sufficient detail so that 
EPA is able to determine the location 
and boundaries of the waterbody. The 
petition must also identify the list or 
lists for which the waterbody qualifies, 
and the petition must explain why the 
waterbody satisfies the criteria for list-
ing under CWA section 304(l) and 40 
CFR 130.10(d)(6). 

(e) If the Regional Administrator dis-
approves one or more individual con-
trol strategies, or if a State fails to 
provide adequate public notice and an 
opportunity to comment on the ICSs, 
then, not later than June 4, 1989, the 
Regional Administrator shall give a 
notice of approval or disapproval of the 
individual control strategies submitted 
by each State pursuant to this section 
as follows: 

(1) The notice of approval or dis-
approval given under this paragraph 
shall include the following: 

(i) The name and address of the EPA 
office that reviews the State’s submit-
tals. 

(ii) A brief description of the section 
304(l) process. 

(iii) A list of ICSs disapproved under 
this section and a finding that the ICSs 
will not meet all applicable review cri-
teria under this section and section 
304(l) of the CWA. 

(iv) If the Regional Administrator de-
termines that a State did not provide 
adequate public notice and an oppor-
tunity to comment on the waters, 
point sources, or ICSs prepared pursu-
ant to section 304(l), or if the Regional 
Administrator chooses to exercise his 
or her discretion, a list of the ICSs ap-
proved under this section, and a finding 
that the ICSs satisfy all applicable re-
view criteria. 

(v) The location where interested per-
sons may examine EPA’s records of ap-
proval and disapproval. 

(vi) The name, address, and telephone 
number of the person at the Regional 
Office from whom interested persons 
may obtain more information. 

(vii) Notice that written petitions or 
comments are due within 120 days. 

(2) The Regional Administrator shall 
provide the notice of approval or dis-
approval given under this paragraph to 
the appropriate State Director. The 
Regional Administrator shall publish a 
notice of availability, in a daily or 
weekly newspaper with State-wide cir-
culation or in the FEDERAL REGISTER, 
for the notice of approval or dis-
approval. The Regional Administrator 
shall also provide written notice to 
each discharger identified under sec-
tion 304(l)(1)(C), that EPA has listed 
the discharger under section 
304(l)(1)(C). 

(3) As soon as practicable but not 
later than June 4, 1990, the Regional 
Offices shall issue a response to peti-
tions or comments received under sec-
tion 304(l). The response to comments 
shall be given in the same manner as 
the notice described in paragraph (e) of 
this section except for the following 
changes: 

(i) The lists of ICSs reflecting any 
changes made pursuant to comments 
or petitions received. 

(ii) A brief description of the subse-
quent steps in the section 304(l) proc-
ess. 

(f) EPA shall review, and approve or 
disapprove, the individual control 
strategies prepared under section 304(l) 
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of the CWA, using the applicable cri-
teria set forth in section 304(l) of the 
CWA, and in 40 CFR part 122, including 
§ 122.44(d). At any time after the Re-
gional Administrator disapproves an 
ICS (or conditionally aproves a draft 
permit as an ICS), the Regional Office 
may submit a written notification to 
the State that the Regional Office in-
tends to issue the ICS. Upon mailing 
the notification, and notwithstanding 
any other regulation, exclusive author-
ity to issue the permit passes to EPA. 

[54 FR 256, Jan. 4, 1989, as amended at 54 FR 
23896, June 2, 1989; 57 FR 33049, July 24, 1992] 

Subpart D—Program Approval, 
Revision, and Withdrawal 

§ 123.61 Approval process. 
(a) After determining that a State 

program submission is complete, EPA 
shall publish notice of the State’s ap-
plication in the FEDERAL REGISTER, 
and in enough of the largest news-
papers in the State to attract state-
wide attention, and shall mail notice 
to persons known to be interested in 
such matters, including all persons on 
appropriate State and EPA mailing 
lists and all permit holders and appli-
cants within the State. The notice 
shall: 

(1) Provide a comment period of not 
less than 45 days during which inter-
ested members of the public may ex-
press their views on the State program; 

(2) Provide for a public hearing with-
in the State to be held no less than 30 
days after notice is published in the 
FEDERAL REGISTER; 

(3) Indicate the cost of obtaining a 
copy of the State’s submission; 

(4) Indicate where and when the 
State’s submission may be reviewed by 
the public; 

(5) Indicate whom an interested 
member of the public should contact 
with any questions; and 

(6) Briefly outline the fundamental 
aspects of the State’s proposed pro-
gram, and the process for EPA review 
and decision. 

(b) Within 90 days of the receipt of a 
complete program submission under 
§ 123.21 the Administrator shall approve 
or disapprove the program based on the 
requirements of this part and of CWA 

and taking into consideration all com-
ments received. A responsiveness sum-
mary shall be prepared by the Regional 
Office which identifies the public par-
ticipation activities conducted, de-
scribes the matters presented to the 
public, summarizes significant com-
ments received and explains the Agen-
cy’s response to these comments. 

(c) If the Administrator approves the 
State’s program he or she shall notify 
the State and publish notice in the 
FEDERAL REGISTER. The Regional Ad-
ministrator shall suspend the issuance 
of permits by EPA as of the date of 
program approval. 

(d) If the Administrator disapproves 
the State program he or she shall no-
tify the State of the reasons for dis-
approval and of any revisions or modi-
fications to the State program which 
are necessary to obtain approval. 

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19, 
1985] 

§ 123.62 Procedures for revision of 
State programs. 

(a) Either EPA or the approved State 
may initiate program revision. Pro-
gram revision may be necessary when 
the controlling Federal or State statu-
tory or regulatory authority is modi-
fied or supplemented. The State shall 
keep EPA fully informed of any pro-
posed modifications to its basic statu-
tory or regulatory authority, its forms, 
procedures, or priorities. Grounds for 
program revision include cases where a 
State’s existing approved program in-
cludes authority to issue NPDES per-
mits for activities on a Federal Indian 
reservation and an Indian Tribe has 
subsequently been approved for as-
sumption of the NPDES program under 
40 CFR part 123 extending to those 
lands. 

(b) Revision of a State program shall 
be accomplished as follows: 

(1) The State shall submit a modified 
program description, Attorney Gen-
eral’s statement, Memorandum of 
Agreement, or such other documents as 
EPA determines to be necessary under 
the circumstances. 

(2) Whenever EPA determines that 
the proposed program revision is sub-
stantial, EPA shall issue public notice 
and provide an opportunity to com-
ment for a period of at least 30 days. 
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The public notice shall be mailed to in-
terested persons and shall be published 
in the FEDERAL REGISTER and in 
enough of the largest newspapers in the 
State to provide Statewide coverage. 
The public notice shall summarize the 
proposed revisions and provide for the 
opportunity to request a public hear-
ing. Such a hearing will be held if there 
is significant public interest based on 
requests received. 

(3) The Administrator will approve or 
disapprove program revisions based on 
the requirements of this part (or, in 
the case of a sewage sludge manage-
ment program, 40 CFR part 501) and of 
the CWA. 

(4) A program revision shall become 
effective upon the approval of the Ad-
ministrator. Notice of approval of any 
substantial revision shall be published 
in the FEDERAL REGISTER. Notice of ap-
proval of non-substantial program revi-
sions may be given by a letter from the 
Administrator to the State Governor 
or his designee. 

(c) States with approved programs 
must notify EPA whenever they pro-
pose to transfer all or part of any pro-
gram from the approved State agency 
to any other State agency, and must 
identify any new division of respon-
sibilities among the agencies involved. 
The new agency is not authorized to 
administer the program until approved 
by the Administrator under paragraph 
(b) of this section. Organizational 
charts required under § 123.22(b) (or, in 
the case of a sewage sludge manage-
ment program, § 501.12(b) of this chap-
ter) must be revised and resubmitted. 

(d) Whenever the Administrator has 
reason to believe that circumstances 
have changed with respect to a State 
program, he may request, and the 
State shall provide, a supplemental At-
torney General’s statement, program 
description, or such other documents 
or information as are necessary. 

(e) State NPDES programs only. All 
new programs must comply with these 
regulations immediately upon ap-
proval. Any approved State section 402 
permit program which requires revi-
sion to conform to this part shall be so 
revised within one year of the date of 
promulgation of these regulations, un-
less a State must amend or enact a 
statute in order to make the required 

revision in which case such revision 
shall take place within 2 years, except 
that revision of State programs to im-
plement the requirements of 40 CFR 
part 403 (pretreatment) shall be accom-
plished as provided in 40 CFR 403.10. In 
addition, approved States shall submit, 
within 6 months, copies of their permit 
forms for EPA review and approval. 
Approved States shall also assure that 
permit applicants, other than POTWs, 
submit, as part of their application, 
the information required under 
§§ 124.4(d) and 122.21 (g) or (h), as appro-
priate. 

(f) Revision of a State program by a 
Great Lakes State or Tribe (as defined 
in 40 CFR 132.2) to conform to section 
118 of the CWA and 40 CFR part 132 
shall be accomplished pursuant to 40 
CFR part 132. 

[48 FR 14178, Apr. 1, 1983, as amended at 49 
FR 31842, Aug. 8, 1984; 50 FR 6941, Feb. 19, 
1985; 53 FR 33007, Sept. 6, 1988; 58 FR 67983, 
Dec. 22, 1993; 60 FR 15386, Mar. 23, 1995; 63 FR 
45123, Aug. 24, 1998] 

§ 123.63 Criteria for withdrawal of 
State programs. 

(a) In the case of a sewage sludge 
management program, references in 
this section to ‘‘this part’’ will be 
deemed to refer to 40 CFR part 501. The 
Administrator may withdraw program 
approval when a State program no 
longer complies with the requirements 
of this part, and the State fails to take 
corrective action. Such circumstances 
include the following: 

(1) Where the State’s legal authority 
no longer meets the requirements of 
this part, including: 

(i) Failure of the State to promulgate 
or enact new authorities when nec-
essary; or 

(ii) Action by a State legislature or 
court striking down or limiting State 
authorities. 

(2) Where the operation of the State 
program fails to comply with the re-
quirements of this part, including: 

(i) Failure to exercise control over 
activities required to be regulated 
under this part, including failure to 
issue permits; 

(ii) Repeated issuance of permits 
which do not conform to the require-
ments of this part; or 
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(iii) Failure to comply with the pub-
lic participation requirements of this 
part. 

(3) Where the State’s enforcement 
program fails to comply with the re-
quirements of this part, including: 

(i) Failure to act on violations of per-
mits or other program requirements; 

(ii) Failure to seek adequate enforce-
ment penalties or to collect adminis-
trative fines when imposed; or 

(iii) Failure to inspect and monitor 
activities subject to regulation. 

(4) Where the State program fails to 
comply with the terms of the Memo-
randum of Agreement required under 
§ 123.24 (or, in the case of a sewage 
sludge management program, § 501.14 of 
this chapter). 

(5) Where the State fails to develop 
an adequate regulatory program for de-
veloping water quality-based effluent 
limits in NPDES permits. 

(6) Where a Great Lakes State or 
Tribe (as defined in 40 CFR 132.2) fails 
to adequately incorporate the NPDES 
permitting implementation procedures 
promulgated by the State, Tribe, or 
EPA pursuant to 40 CFR part 132 into 
individual permits. 

(b) [Reserved] 

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19, 
1985, as amended at 54 FR 23897, June 2, 1989; 
60 FR 15386, Mar. 23, 1995; 63 FR 45123, Aug. 
24, 1998] 

§ 123.64 Procedures for withdrawal of 
State programs. 

(a) A State with a program approved 
under this part (or, in the case of a 
sewage sludge management program, 40 
CFR part 501) may voluntarily transfer 
program responsibilities required by 
Federal law to EPA by taking the fol-
lowing actions, or in such other man-
ner as may be agreed upon with the Ad-
ministrator. 

(1) The State shall give the Adminis-
trator 180 days notice of the proposed 
transfer and shall submit a plan for the 
orderly transfer of all relevant pro-
gram information not in the possession 
of EPA (such as permits, permit files, 
compliance files, reports, permit appli-
cations) which are necessary for EPA 
to administer the program. 

(2) Within 60 days of receiving the no-
tice and transfer plan, the Adminis-
trator shall evaluate the State’s trans-

fer plan and shall identify any addi-
tional information needed by the Fed-
eral government for program adminis-
tration and/or identify any other defi-
ciencies in the plan. 

(3) At least 30 days before the trans-
fer is to occur the Administrator shall 
publish notice of the transfer in the 
FEDERAL REGISTER and in enough of 
the largest newspapers in the State to 
provide Statewide coverage, and shall 
mail notice to all permit holders, per-
mit applicants, other regulated persons 
and other interested persons on appro-
priate EPA and State mailing lists. 

(b) The following procedures apply 
when the Administrator orders the 
commencement of proceedings to de-
termine whether to withdraw approval 
of a State program. 

(1) Order. The Administrator may 
order the commencement of with-
drawal proceedings on his or her own 
initiative or in response to a petition 
from an interested person alleging fail-
ure of the State to comply with the re-
quirements of this part as set forth in 
§ 123.63 (or, in the case of a sewage 
sludge management program, § 501.33 of 
this chapter). The Administrator will 
respond in writing to any petition to 
commence withdrawal proceedings. He 
may conduct an informal investigation 
of the allegations in the petition to de-
termine whether cause exists to com-
mence proceedings under this para-
graph. The Administrator’s order com-
mencing proceedings under this para-
graph will fix a time and place for the 
commencement of the hearing and will 
specify the allegations against the 
State which are to be considered at the 
hearing. Within 30 days the State must 
admit or deny these allegations in a 
written answer. The party seeking 
withdrawal of the State’s program will 
have the burden of coming forward 
with the evidence in a hearing under 
this paragraph. 

(2) Definitions. For purposes of this 
paragraph the definitions of ‘‘Act,’’ 
‘‘Administrative Law Judge,’’ ‘‘Hearing 
Clerk,’’ and ‘‘Presiding Officer’’ in 40 
CFR 22.03 apply in addition to the fol-
lowing: 

(i) Party means the petitioner, the 
State, the Agency, and any other per-
son whose request to participate as a 
party is granted. 

VerDate Sep<11>2014 13:51 Sep 30, 2019 Jkt 247174 PO 00000 Frm 00333 Fmt 8010 Sfmt 8010 Y:\SGML\247174.XXX 247174js
pe

ar
s 

on
 D

S
K

3G
M

Q
08

2P
R

O
D

 w
ith

 C
F

R



324 

40 CFR Ch. I (7–1–19 Edition) § 123.64 

(ii) Person means the Agency, the 
State and any individual or organiza-
tion having an interest in the subject 
matter of the proceeding. 

(iii) Petitioner means any person 
whose petition for commencement of 
withdrawal proceedings has been grant-
ed by the Administrator. 

(3) Procedures. (i) The following provi-
sions of 40 CFR part 22 (Consolidated 
Rules of Practice) are applicable to 
proceedings under this paragraph: 

(A) § 22.02—(use of number/gender); 
(B) § 22.04(c)—(authorities of Pre-

siding Officer); 
(C) § 22.06—(filing/service of rulings 

and orders); 
(D) § 22.09—(examination of filed doc-

uments); 
(E) § 22.19(a), (b) and (c)—(prehearing 

conference); 
(F) § 22.22—(evidence); 
(G) § 22.23—(objections/offers of 

proof); 
(H) § 22.25—(filing the transcript); and 
(I) § 22.26—(findings/conclusions). 
(ii) The following provisions are also 

applicable: 
(A) Computation and extension of 

time—(1) Computation. In computing 
any period of time prescribed or al-
lowed in these rules of practice, except 
as otherwise provided, the day of the 
event from which the designated period 
begins to run shall not be included. 
Saturdays, Sundays, and Federal legal 
holidays shall be included. When a 
stated time expires on a Saturday, 
Sunday, or legal holiday, the stated 
time period shall be extended to in-
clude the next business day. 

(2) Extensions of time. The Adminis-
trator, Regional Administrator, or Pre-
siding Officer, as appropriate, may 
grant an extension of time for the fil-
ing of any pleading, document, or mo-
tion (i) upon timely motion of a party 
to the proceeding, for good cause 
shown, and after consideration of prej-
udice to other parties, or (ii) upon his 
own motion. Such a motion by a party 
may only be made after notice to all 
other parties, unless the movant can 
show good cause why serving notice is 
impracticable. The motion shall be 
filed in advance of the date on which 
the pleading, document or motion is 
due to be filed, unless the failure of a 
party to make timely motion for ex-

tension of time was the result of excus-
able neglect. 

(3) The time for commencement of 
the hearing shall not be extended be-
yond the date set in the Administra-
tor’s order without approval of the Ad-
ministrator. 

(B) Ex parte discussion of proceedings. 
At no time after the issuance of the 
order commencing proceedings shall 
the Administrator, the Regional Ad-
ministrator, the Regional Judicial Offi-
cer, the Presiding Officer, or any other 
person who is likely to advise these of-
ficials in the decision on the case, dis-
cuss ex parte the merits of the pro-
ceeding with any interested person out-
side the Agency, with any Agency staff 
member who performs a prosecutorial 
or investigative function in such pro-
ceeding or a factually related pro-
ceeding, or with any representative of 
such person. Any ex parte memo-
randum or other communication ad-
dressed to the Administrator, the Re-
gional Administrator, the Regional Ju-
dicial Officer, or the Presiding Officer 
during the pendency of the proceeding 
and relating to the merits thereof, by 
or on behalf of any party, shall be re-
garded as argument made in the pro-
ceeding and shall be served upon all 
other parties. The other parties shall 
be given an opportunity to reply to 
such memorandum or communication. 

(C) Intervention—(1) Motion. A motion 
for leave to intervene in any pro-
ceeding conducted under these rules of 
practice must set forth the grounds for 
the proposed intervention, the position 
and interest of the movant and the 
likely impact that intervention will 
have on the expeditious progress of the 
proceeding. Any person already a party 
to the proceeding may file an answer to 
a motion to intervene, making specific 
reference to the factors set forth in the 
foregoing sentence and paragraph 
(b)(3)(ii)(C)(3) of this section, within 
ten (10) days after service of the mo-
tion for leave to intervene. 

(2) However, motions to intervene 
must be filed within 15 days from the 
date the notice of the Administrator’s 
order is first published. 

(3) Disposition. Leave to intervene 
may be granted only if the movant 
demonstrates that (i) his presence in 
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the proceeding would not unduly pro-
long or otherwise prejudice that adju-
dication of the rights of the original 
parties; (ii) the movant will be ad-
versely affected by a final order; and 
(iii) the interests of the movant are not 
being adequately represented by the 
original parties. The intervenor shall 
become a full party to the proceeding 
upon the granting of leave to inter-
vene. 

(4) Amicus curiae. Persons not parties 
to the proceeding who wish to file 
briefs may so move. The motion shall 
identify the interest of the applicant 
and shall state the reasons why the 
proposed amicus brief is desirable. If 
the motion is granted, the Presiding 
Officer or Administrator shall issue an 
order setting the time for filing such 
brief. An amicus curiae is eligible to 
participate in any briefing after his 
motion is granted, and shall be served 
with all briefs, reply briefs, motions, 
and orders relating to issues to be 
briefed. 

(D) Motions—(1) General. All motions, 
except those made orally on the record 
during a hearing, shall (i) be in writing; 
(ii) state the grounds therefor with par-
ticularity; (iii) set forth the relief or 
order sought; and (iv) be accompanied 
by any affidavit, certificate, other evi-
dence, or legal memorandum relied 
upon. Such motions shall be served as 
provided by paragraph (b)(4) of this sec-
tion. 

(2) Response to motions. A party’s re-
sponse to any written motion must be 
filed within ten (10) days after service 
of such motion, unless additional time 
is allowed for such response. The re-
sponse shall be accompanied by any af-
fidavit, certificate, other evidence, or 
legal memorandum relied upon. If no 
response is filed within the designated 
period, the parties may be deemed to 
have waived any objection to the 
granting of the motion. The Presiding 
Officer, Regional Administrator, or Ad-
ministrator, as appropriate, may set a 
shorter time for response, or make 
such other orders concerning the dis-
position of motions as they deem ap-
propriate. 

(3) Decision. The Administrator shall 
rule on all motions filed or made after 
service of the recommended decision 
upon the parties. The Presiding Officer 

shall rule on all other motions. Oral ar-
gument on motions will be permitted 
where the Presiding Officer, Regional 
Administrator, or the Administrator 
considers it necessary or desirable. 

(4) Record of proceedings. (i) The hear-
ing shall be either stenographically re-
ported verbatim or tape recorded, and 
thereupon transcribed by an official re-
porter designated by the Presiding Offi-
cer; 

(ii) All orders issued by the Presiding 
Officer, transcripts of testimony, writ-
ten statements of position, stipula-
tions, exhibits, motions, briefs, and 
other written material of any kind sub-
mitted in the hearing shall be a part of 
the record and shall be available for in-
spection or copying in the Office of the 
Hearing Clerk, upon payment of costs. 
Inquiries may be made at the Office of 
the Administrative Law Judges, Hear-
ing Clerk, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460; 

(iii) Upon notice to all parties the 
Presiding Officer may authorize correc-
tions to the transcript which involves 
matters of substance; 

(iv) An original and two (2) copies of 
all written submissions to the hearing 
shall be filed with the Hearing Clerk; 

(v) A copy of each submission shall 
be served by the person making the 
submission upon the Presiding Officer 
and each party of record. Service under 
this paragraph shall take place by mail 
or personal delivery; 

(vi) Every submission shall be accom-
panied by an acknowledgement of serv-
ice by the person served or proof of 
service in the form of a statement of 
the date, time, and manner of service 
and the names of the persons served, 
certified by the person who made serv-
ice, and; 

(vii) The Hearing Clerk shall main-
tain and furnish to any person upon re-
quest, a list containing the name, serv-
ice address, and telephone number of 
all parties and their attorneys or duly 
authorized representatives. 

(5) Participation by a person not a 
party. A person who is not a party may, 
in the discretion of the Presiding Offi-
cer, be permitted to make a limited ap-
pearance by making oral or written 
statement of his/her position on the 
issues within such limits and on such 
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conditions as may be fixed by the Pre-
siding Officer, but he/she may not oth-
erwise participate in the proceeding. 

(6) Rights of parties. (i) All parties to 
the proceeding may: 

(A) Appear by counsel or other rep-
resentative in all hearing and pre-hear-
ing proceedings; 

(B) Agree to stipulations of facts 
which shall be made a part of the 
record. 

(7) Recommended decision. (i) Within 30 
days after the filing of proposed find-
ings and conclusions, and reply briefs, 
the Presiding Officer shall evaluate the 
record before him/her, the proposed 
findings and conclusions and any briefs 
filed by the parties and shall prepare a 
recommended decision, and shall cer-
tify the entire record, including the 
recommended decision, to the Adminis-
trator. 

(ii) Copies of the recommended deci-
sion shall be served upon all parties. 

(iii) Within 20 days after the certifi-
cation and filing of the record and rec-
ommended decision, all parties may 
file with the Administrator exceptions 
to the recommended decision and a 
supporting brief. 

(8) Decision by Administrator. (i) With-
in 60 days after the certification of the 
record and filing of the Presiding Offi-
cer’s recommeded decision, the Admin-
istrator shall review the record before 
him and issue his own decision. 

(ii) If the Administrator concludes 
that the State has administered the 
program in conformity with the appro-
priate Act and regulations his decision 
shall constitute ‘‘final agency action’’ 
within the meaning of 5 U.S.C. 704. 

(iii) If the Administrator concludes 
that the State has not administered 
the program in conformity with the ap-
propriate Act and regulations he shall 
list the deficiencies in the program and 
provide the State a reasonable time, 
not to exceed 90 days, to take such ap-
propriate corrective action as the Ad-
ministrator determines necessary. 

(iv) Within the time prescribed by 
the Administrator the State shall take 
such appropriate corrective action as 
required by the Administrator and 
shall file with the Administrator and 
all parties a statement certified by the 
State Director that such appropriate 
corrective action has been taken. 

(v) The Administrator may require a 
further showing in addition to the cer-
tified statement that corrective action 
has been taken. 

(vi) If the State fails to take such ap-
propriate corrective action and file a 
certified statement thereof within the 
time prescribed by the Administrator, 
the Administrator shall issue a supple-
mentary order withdrawing approval of 
the State program. If the State takes 
such appropriate corrective action, the 
Administrator shall issue a supple-
mentary order stating that approval of 
authority is not withdrawn. 

(vii) The Administrator’s supple-
mentary order shall constitute final 
Agency action within the meaning of 5 
U.S.C. 704. 

(viii) Withdrawal of authorization 
under this section and the appropriate 
Act does not relieve any person from 
complying with the requirements of 
State law, nor does it affect the valid-
ity of actions by the State prior to 
withdrawal. 

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19, 
1985, as amended at 57 FR 5335, Feb. 13, 1992; 
63 FR 45123, Aug. 24, 1998] 

PART 124—PROCEDURES FOR 
DECISIONMAKING 

Subpart A—General Program 
Requirements 

Sec. 
124.1 Purpose and scope. 
124.2 Definitions. 
124.3 Application for a permit. 
124.4 Consolidation of permit processing. 
124.5 Modification, revocation and 

reissuance, or termination of permits. 
124.6 Draft permits. 
124.7 Statement of basis. 
124.8 Fact sheet. 
124.9 Administrative record for draft per-

mits when EPA is the permitting author-
ity. 

124.10 Public notice of permit actions and 
public comment period. 

124.11 Public comments and requests for 
public hearings. 

124.12 Public hearings. 
124.13 Obligation to raise issues and provide 

information during the public comment 
period. 

124.14 Reopening of the public comment pe-
riod. 

124.15 Issuance and effective date of permit. 
124.16 Stays of contested permit conditions. 
124.17 Response to comments. 
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