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(2) The discharge of the hazardous
substance results from:

(i) The contamination of noncontact
cooling water or storm water, provided
that such cooling water or storm water
is not contaminated by an on-site spill
of a hazardous substance; or

(ii) A continuous or anticipated
intermittent discharge of process waste
water, and the discharge originates
within the manufacturing or treatment
systems; or

(iii) An upset or failure of a treat-
ment system or of a process producing
a continuous or anticipated intermit-
tent discharge where the upset or fail-
ure results from a control problem, an
operator error, a system failure or mal-
function, an equipment or system
startup or shutdown, an equipment
wash, or a production schedule change,
provided that such upset or failure is
not caused by an on-site spill of a haz-
ardous substance.

[44 FR 50776, Aug. 29, 1979, as amended at 44
FR 58910, Oct. 12, 1979]

§117.13 Applicability to discharges
from publicly owned treatment
works and their users.

(a) [Reserved]

(b) These regulations apply to all dis-
charges of reportable quantities to a
POTW, where the discharge originates
from a mobile source, except where
such source has contracted with, or
otherwise received written permission
from the owners or operators of the
POTW to discharge that quantity, and
the mobile source can show that prior
to accepting the substance from an in-
dustrial discharger, the substance had
been treated to comply with any efflu-
ent limitation under sections 301, 302 or
306 or pretreatment standard under
section 307 applicable to that facility.

§117.14 Demonstration projects.

Notwithstanding any other provision
of this part, the Administrator of the
Environmental Protection Agency
may, on a case-by-case basis, allow the
discharge of designated hazardous sub-
stances in connection with research or
demonstration projects relating to the
prevention, control, or abatement of
hazardous substance pollution. The Ad-
ministrator will allow such a discharge
only where he determines that the ex-
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pected environmental benefit from
such a discharge will outweigh the po-
tential hazard associated with the dis-
charge.

Subpart C—Notice of Discharge of
a Reportable Quantity

§117.21 Notice.

Any person in charge of a vessel or
an onshore or an offshore facility shall,
as soon as he has knowledge of any dis-
charge of a designated hazardous sub-
stance from such vessel or facility in
quantities equal to or exceeding in any
24-hour period the reportable quantity
determined by this part, immediately
notify the appropriate agency of the
United States Government of such dis-
charge. Notice shall be given in accord-
ance with such procedures as the Sec-
retary of Transportation has set forth
in 33 CFR 153.203. This provision ap-
plies to all discharges not specifically
excluded or reserved by another section
of these regulations.

§117.23 Liabilities for removal.

In any case where a substance des-

ignated as hazardous in 40 CFR part 116
is discharged from any vessel or on-
shore or offshore facility in a quantity
equal to or exceeding the reportable
quantity determined by this part, the
owner, operator or person in charge
will be liable, pursuant to section 311
(f) and (g) of the Act, to the United
States Government for the actual costs
incurred in the removal of such sub-
stance, subject only to the defenses and
monetary limitations enumerated in
section 311 (f) and (g) of the Act.
The Administrator may act to mitigate
the damage to the public health or wel-
fare caused by a discharge and the cost
of such mitigation shall be considered
a cost incurred under section 311(c) for
the removal of that substance by the
United States Government.

PART 121—STATE CERTIFICATION
OF ACTIVITIES REQUIRING A FED-
ERAL LICENSE OR PERMIT

Subpart A—General
Sec.

121.1 Definitions.
121.2 Contents of certification.
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AUTHORITY: Sec. 21 (b) and (c), 84 Stat. 91
(33 U.S.C. 1171(b) (1970)); Reorganization Plan
No. 3 of 1970.

SOURCE: 36 FR 22487, Nov. 25, 1971, unless
otherwise noted. Redesignated at 37 FR 21441,
Oct. 11, 1972, and further redesignated at 44
FR 32899, June 7, 1979.

Subpart A—General

§121.1 Definitions.

As used in this part, the following
terms shall have the meanings indi-
cated below:

(a) License or permit means any li-
cense or permit granted by an agency
of the Federal Government to conduct
any activity which may result in any
discharge into the navigable waters of
the United States.

(b) Licensing or permitting agency
means any agency of the Federal Gov-
ernment to which application is made
for a license or permit.

(c) Administrator means the Adminis-
trator, Environmental Protection
Agency.

(d) Regional Administrator means the
Regional designee appointed by the Ad-
ministrator, Environmental Protection
Agency.

40 CFR Ch. | (7-1-19 Edition)

(e) Certifying agency means the person
or agency designated by the Governor
of a State, by statute, or by other gov-
ernmental act, to certify compliance
with applicable water quality stand-
ards. If an interstate agency has sole
authority to so certify for the area
within its jurisdiction, such interstate
agency shall be the certifying agency.
Where a State agency and an interstate
agency have concurrent authority to
certify, the State agency shall be the
certifying agency. Where water quality
standards have been promulgated by
the Administrator pursuant to section
10(c)(2) of the Act, or where no State or
interstate agency has authority to cer-
tify, the Administrator shall be the
certifying agency.

(f) Act means the Federal Water Pol-
lution Control Act, 33 U.S.C. 1151 et seq.

(g) Water quality standards means
standards established pursuant to sec-
tion 10(c) of the Act, and State-adopted
water quality standards for navigable
waters which are not interstate waters.

§121.2 Contents of certification.

(a) A certification made by a certi-
fying agency shall include the fol-
lowing:

(1) The name and address of the ap-
plicant;

(2) A statement that the certifying
agency has either (i) examined the ap-
plication made by the applicant to the
licensing or permitting agency (specifi-
cally identifying the number or code
affixed to such application) and bases
its certification upon an evaluation of
the information contained in such ap-
plication which is relevant to water
quality considerations, or (ii) examined
other information furnished by the ap-
plicant sufficient to permit the certi-
fying agency to make the statement
described in paragraph (a)(3) of this
section;

(3) A statement that there is a rea-
sonable assurance that the activity
will be conducted in a manner which
will not violate applicable water qual-
ity standards;

(4) A statement of any conditions
which the certifying agency deems nec-
essary or desirable with respect to the
discharge of the activity; and
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(5) Such other information as the cer-
tifying agency may determine to be ap-
propriate.

(b) The certifying agency may mod-
ify the certification in such manner as
may be agreed upon by the certifying
agency, the licensing or permitting
agency, and the Regional Adminis-
trator.

§121.3 Contents of application.

A licensing or permitting agency
shall require an applicant for a license
or permit to include in the form of ap-
plication such information relating to
water quality considerations as may be
agreed upon by the licensing or permit-
ting agency and the Administrator.

Subpart B—Determination of Effect
on Other States

§121.11 Copies of documents.

(a) Upon receipt from an applicant of
an application for a license or permit
without an accompanying certifi-
cation, the licensing or permitting
agency shall either: (1) Forward one
copy of the application to the appro-
priate certifying agency and two copies
to the Regional Administrator, or (2)
forward three copies of the application
to the Regional Administrator, pursu-
ant to an agreement between the li-
censing or permitting agency and the
Administrator that the Regional Ad-
ministrator will transmit a copy of the
application to the appropriate certi-
fying agency. Upon subsequent receipt
from an applicant of a certification,
the licensing or permitting agency
shall forward a copy of such certifi-
cation to the Regional Administrator,
unless such certification shall have
been made by the Regional Adminis-
trator pursuant to §121.24.

(b) Upon receipt from an applicant of
an application for a license or permit
with an accompanying certification,
the licensing or permitting agency
shall forward two copies of the applica-
tion and certification to the Regional
Administrator.

(c) Only those portions of the appli-
cation which relate to water quality
considerations shall be forwarded to
the Regional Administrator.

§121.15

§121.12 Supplemental information.

If the documents forwarded to the
Regional Administrator by the licens-
ing or permitting agency pursuant to
§121.11 do not contain sufficient infor-
mation for the Regional Administrator
to make the determination provided
for in §121.13, the Regional Adminis-
trator may request, and the licensing
or permitting agency shall obtain from
the applicant and forward to the Re-
gional Administrator, any supbple-
mental information as may be required
to make such determination.

§121.13 Review by Regional Adminis-
trator and notification.

The Regional Administrator shall re-
view the application, certification, and
any supplemental information provided
in accordance with §§121.11 and 121.12
and if the Regional Administrator de-
termines there is reason to believe that
a discharge may affect the quality of
the waters of any State or States other
than the State in which the discharge
originates, the Regional Administrator
shall, no later than 30 days of the date
of receipt of the application and cer-
tification from the licensing or permit-
ting agency as provided in §121.11, so
notify each affected State, the licens-
ing or permitting agency, and the ap-
plicant.

§121.14 Forwarding to affected State.

The Regional Administrator shall
forward to each affected State a copy
of the material provided in accordance
with §121.11.

§121.15 Hearings on objection of af-
fected State.

When a licensing or permitting agen-
cy holds a public hearing on the objec-
tion of an affected State, notice of such
objection, including the grounds for
such objection, shall be forwarded to
the Regional Administrator by the li-
censing or permitting agency no later
than 30 days prior to such hearing. The
Regional Administrator shall at such
hearing submit his evaluation with re-
spect to such objection and his rec-
ommendations as to whether and under
what conditions the license or permit
should be issued.
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§121.16

§121.16 Waiver.

The certification requirement with
respect to an application for a license
or permit shall be waived upon:

(a) Written notification from the
State or interstate agency concerned
that it expressly waives its authority
to act on a request for certification; or

(b) Written notification from the li-

censing or permitting agency to the
Regional Administrator of the failure
of the State or interstate agency con-
cerned to act on such request for cer-
tification within a reasonable period of
time after receipt of such request, as
determined by the licensing or permit-
ting agency (which period shall gen-
erally be considered to be 6 months,
but in any event shall not exceed 1
year).
In the event of a waiver hereunder, the
Regional Administrator shall consider
such waiver as a substitute for a cer-
tification, and as appropriate, shall
conduct the review, provide the no-
tices, and perform the other functions
identified in §§121.13, 121.14, and 121.15.
The notices required by §121.13 shall be
provided not later than 30 days after
the date of receipt by the Regional Ad-
ministrator of either notification re-
ferred to herein.

Subpart C—Certification by the
Administrator

§121.21 When Administrator certifies.

Certification by the Administrator
that the discharge resulting from an
activity requiring a license or permit
will not violate applicable water qual-
ity standards will be required where:

(a) Standards have been promulgated,
in whole or in part, by the Adminis-
trator pursuant to section 10(c)(2) of
the Act: Provided, however, That the
Administrator will certify compliance
only with respect to those water qual-
ity standards promulgated by him; or

(b) Water quality standards have
been established, but no State or inter-
state agency has authority to give such
a certification.

§121.22 Applications.

An applicant for certification from
the Administrator shall submit to the
Regional Administrator a complete de-
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scription of the discharge involved in
the activity for which certification is
sought, with a request for certification
signed by the applicant. Such descrip-
tion shall include the following:

(a) The name and address of the ap-
plicant;

(b) A description of the facility or ac-
tivity, and of any discharge into navi-
gable waters which may result from
the conduct of any activity including,
but not limited to, the construction or
operation of the facility, including the
biological, chemical, thermal, and
other characteristics of the discharge,
and the location or locations at which
such discharge may enter navigable
waters;

(c) A description of the function and
operation of equipment or facilities to
treat wastes or other effluents which
may be discharged, including specifica-
tion of the degree of treatment ex-
pected to be attained;

(d) The date or dates on which the ac-
tivity will begin and end, if known, and
the date or dates on which the dis-
charge will take place;

(e) A description of the methods and
means being used or proposed to mon-
itor the quality and characteristics of
the discharge and the operation of
equipment or facilities employed in the
treatment or control of wastes or other
effluents.

§121.23

The Regional Administrator will pro-
vide public notice of each request for
certification by mailing to State,
County, and municipal authorities,
heads of State agencies responsible for
water quality improvement, and other
parties known to be interested in the
matter, including adjacent property
owners and conservation organizations,
or may provide such notice in a news-
paper of general circulation in the area
in which the activity is proposed to be
conducted if the Regional Adminis-
trator deems mailed notice to be im-
practicable. Interested parties shall be
provided an opportunity to comment
on such request in such manner as the

Notice and hearing.
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Regional Administrator deems appro-
priate. All interested and affected par-
ties will be given reasonable oppor-
tunity to present evidence and testi-
mony at a public hearing on the ques-
tion whether to grant or deny certifi-
cation if the Regional Administrator
determines that such a hearing is nec-
essary or appropriate.

§121.24 Certification.

If, after considering the complete de-
scription, the record of a hearing, if
any, held pursuant to §121.23, and such
other information and data as the Re-
gional Administrator deems relevant,
the Regional Administrator determines
that there is reasonable assurance that
the proposed activity will not result in
a violation of applicable water quality
standards, he shall so certify. If the Re-
gional Administrator determines that
no water quality standards are applica-
ble to the waters which might be af-
fected by the proposed activity, he
shall so notify the applicant and the li-
censing or permitting agency in writ-
ing and shall provide the licensing or
permitting agency with advice, sugges-
tions, and recommendations with re-
spect to conditions to be incorporated
in any license or permit to achieve
compliance with the purpose of this
Act. In such case, no certification shall
be required.

§121.25 Adoption of new water quality
standards.

(a) In any case where:

(1) A license or permit was issued
without certification due to the ab-
sence of applicable water quality
standards; and

(2) Water quality standards applica-
ble to the waters into which the 1li-
censed or permitted activity may dis-
charge are subsequently established;
and

(3) The Administrator is the certi-
fying agency because:

(i) No State or interstate agency has
authority to certify; or

(ii) Such new standards were promul-
gated by the Administrator pursuant
to section 10(c)(2) of the Act; and

(4) The Regional Administrator de-
termines that such uncertified activity
is violating water quality standards;

§121.27

Then the Regional Administrator shall
notify the licensee or permittee of such
violation, including his recommenda-
tions as to actions necessary for com-
pliance. If the licensee or permittee
fails within 6 months of the date of
such notice to take action which in the
opinion of the Regional Administrator
will result in compliance with applica-
ble water quality standards, the Re-
gional Administrator shall notify the
licensing or permitting agency that the
licensee or permittee has failed, after
reasonable notice, to comply with such
standards and that suspension of the
applicable license or permit is required
by section 21(b)(9)(B) of the Act.

(b) Where a license or permit is sus-
pended pursuant to paragraph (a) of
this section, and where the licensee or
permittee subsequently takes action
which in the Regional Administrator’s
opinion will result in compliance with
applicable water quality standards, the
Regional Administrator shall then no-
tify the licensing or permitting agency
that there is reasonable assurance that
the licensed or permitted activity will
comply with applicable water quality
standards.

§121.26 Inspection of facility or activ-
ity before operation.

Where any facility or activity has re-
ceived certification pursuant to §121.24
in connection with the issuance of a li-
cense or permit for construction, and
where such facility or activity is not
required to obtain an operating license
or permit, the Regional Administrator
or his representative, prior to the ini-
tial operation of such facility or activ-
ity, shall be afforded the opportunity
to inspect such facility or activity for
the purpose of determining if the man-
ner in which such facility or activity
will be operated or conducted will vio-
late applicable water quality stand-
ards.

§121.27 Notification to licensing or
permitting agency.

If the Regional Administrator, after
an inspection pursuant to §121.26, de-
termines that operation of the pro-
posed facility or activity will violate
applicable water quality standards, he
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§121.28

shall so notify the applicant and the li-
censing or permitting agency, includ-
ing his recommendations as to reme-
dial measures necessary to bring the
operation of the proposed facility into
compliance with such standards.

§121.28 Termination of suspension.

Where a licensing or permitting
agency, following a public hearing, sus-
pends a license or permit after receiv-
ing the Regional Administrator’s no-
tice and recommendation pursuant to
§121.27, the applicant may submit evi-
dence to the Regional Administrator
that the facility or activity or the op-
eration or conduct thereof has been
modified so as not to violate water
quality standards. If the Regional Ad-
ministrator determines that water
quality standards will not be violated,
he shall so notify the licensing or per-
mitting agency.

Subpart D—Consultations

§121.30 Review and advice.

The Regional Administrator may,
and upon request shall, provide licens-
ing and permitting agencies with deter-
minations, definitions and interpreta-
tions with respect to the meaning and
content of water quality standards
where they have been federally ap-
proved under section 10 of the Act, and
findings with respect to the application
of all applicable water quality stand-
ards in particular cases and in specific
circumstances relative to an activity
for which a license or permit is sought.
The Regional Administrator may, and
upon request shall, also advise licens-
ing and permitting agencies as to the
status of compliance by dischargers
with the conditions and requirements
of applicable water quality standards.
In cases where an activity for which a
license or permit is sought will affect
water quality, but for which there are
no applicable water quality standards,
the Regional Administrator may advise
licensing or permitting agencies with
respect to conditions of such license or
permit to achieve compliance with the
purpose of the Act.
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PART 122—EPA ADMINISTERED PER-
MIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE ELIMI-
NATION SYSTEM

Subpart A—Definitions and General
Program Requirements

Sec.

122.1 Purpose and scope.

122.2 Definitions.

122.3 Exclusions.

122.4 Prohibitions (applicable to State

NPDES Programs, see §123.25).
122.5 Effect of a permit.
122.6 Continuation of expiring permits.
122.7 Confidentiality of information.

Subpart B—Permit Application and Special
NPDES Program Requirements

122.21 Application for a permit (applicable
to State programs, see §123.25).

122.22 Signatories to permit applications
and reports (applicable to State pro-
grams, see §123.25).

122.23 Concentrated animal feeding oper-
ations (applicable to State NPDES pro-
grams, see §123.25).

122.24 Concentrated aquatic animal produc-
tion facilities (applicable to State
NPDES programs, see §123.25).

122.25 Aquaculture projects (applicable to
State NPDES programs, see §123.25).

122.26 Storm water discharges (applicable to
State NPDES programs, see §123.25).

122.27 Silvicultural activities (applicable to
State NPDES programs, see §123.25).

122.28 General permits (applicable to State
NPDES programs, see §123.25).

122.29 New sources and new dischargers.

122.30 What are the objectives of the storm
water regulations for small MS4s?

122.31 As a Tribe, what is my role under the
NPDES storm water program?

122.32 As an operator of a small MS4, am I
regulated under the NPDES storm water
program?

122.33 Requirements for obtaining permit
coverage for regulated small MS4s.

122.34 Permit requirements for regulated
small MS4 permits.

122.35 May the operator of a regulated small
MS4 share the responsibility to imple-
ment the minimum control measures
with other entities?

122.36 As an operator of a regulated small
MS4, what happens if I don’t comply with
the application or permit requirements
in §§122.33 through 122.35?

122.37 Will the small MS4 storm water pro-
gram regulations at §§122.32 through
122.36 and §123.35 of this chapter change
in the future?
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