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§635.116

unit prices shall constitute a commit-
ment as the basis for Federal participa-
tion in the cost of the project. The unit
prices shall be based upon the esti-
mated actual cost of performing the
work but shall in no case exceed unit
prices currently being obtained by
competitive bidding on comparable
highway construction work in the
same general locality. In special cases
involving unusual circumstances, the
estimate may be based upon the esti-
mated costs for labor, materials, equip-
ment rentals, and supervision to com-
plete the work rather than upon agreed
unit prices. This paragraph shall not be
applicable to agreement estimates for
railroad and utility force account
work.

§635.116 Subcontracting and con-
tractor responsibilities.

(a) Contracts for projects shall speci-
fy the minimum percentage of work
that a contractor must perform with
its own organization. This percentage
shall be not less than 30 percent of the
total original contract price excluding
any identified specialty items. Spe-
cialty items may be performed by sub-
contract and the amount of any such
specialty items so performed may be
deducted from the total original con-
tract before computing the amount of
work required to be performed by the
contractor’s own organization. The
contract amount upon which the above
requirement is computed includes the
cost of materials and manufactured
products which are to be purchased or
produced by the contractor under the
contract provisions.

(b) The STD shall not permit any of
the contract work to be performed
under a subcontract, unless such ar-
rangement has been authorized by the
STD in writing. Prior to authorizing a
subcontract, the STD shall assure that
each subcontract is evidenced in writ-
ing and that it contains all pertinent
provisions and requirements of the
prime contract. The Division Adminis-
trator may permit the STD to satisfy
the subcontract assurance require-
ments by concurrence in a STD process
which requires the contractor to cer-
tify that each subcontract arrange-
ment will be in the form of a written
agreement containing all the require-
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ments and pertinent provisions of the
prime contract. Prior to the Division
Administrator’s concurrence, the STD
must demonstrate that it has an ac-
ceptable plan for monitoring such cer-
tifications.

(c) To assure that all work (including
subcontract work) is performed in ac-
cordance with the contract require-
ments, the contractor shall be required
to furnish:

(1) A competent superintendent or
supervisor who is employed by the
firm, has full authority to direct per-
formance of the work in accordance
with the contract requirements, and is
in charge of all construction operations
(regardless of who performs the work),
and;

(2) Such other of its own organiza-
tional resources (supervision, manage-
ment, and engineering services) as the
STD contracting officer determines are
necessary to assure the performance of
the contract.

(d) In the case of a design-build
project, the following requirements
apply:

(1) The provisions of paragraph (a) of
this section are not applicable to de-
sign-build contracts;

(2) At their discretion, the STDs may
establish a minimum percentage of
work that must be done by the design-
builder. For the purpose of this section,
the term design-builder may include
any firms that are equity participants
in the design-builder, their sister and
parent companies, and their wholly
owned subsidiaries;

(3) No procedure, requirement or
preference shall be imposed which pre-
scribes minimum subcontracting re-
quirements or goals (other than those
necessary to meet the Disadvantaged
Business Enterprise program require-
ments of 49 CFR part 26).

[66 FR 37004, Aug. 2, 1991, as amended at 67
FR 75925, Dec. 10, 2002]

§635.117 Labor and employment.

(a) No construction work shall be
performed by convict labor at the work
site or within the limits of any Fed-
eral-aid highway construction project
from the time of award of the contract
or the start of work on force account
until final acceptance of the work by
the STD unless it is labor performed by
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convicts who are on parole, supervised
release, or probation.

(b) No procedures or requirement
shall be imposed by any State which
will operate to discriminate against
the employment of labor from any
other State, possession or territory of
the United States, in the construction
of a Federal-aid project.

(c) The selection of labor to be em-
ployed by the contractor on any Fed-
eral-aid project shall be by the con-
tractor without regard to race, color,
religion, sex, national origin, age, or
handicap and in accordance with 23
CFR part 230, 41 CFR part 60 and Exec.
Order No. 11246 (Sept. 24, 1965), 3 CFR
339 (1964-1965), as amended.

(d) Pursuant to 23 U.S.C. 140(d), it is
permissible for STD’s to implement
procedures or requirements which will
extend preferential employment to In-
dians living on or near a reservation on
eligible projects as defined in para-
graph (e) of this section. Indian pref-
erence shall be applied without regard
to tribal affiliation or place of enroll-
ment. In no instance should a con-
tractor be compelled to layoff or termi-
nate a permanent core-crew employee
to meet a preference goal.

(e) Projects eligible for Indian em-
ployment preference consideration are
projects located on roads within or pro-
viding access to an Indian reservation
or other Indian lands as defined under
the term ‘“‘Indian Reservation Roads”
in 23 U.S.C. 101 and regulations issued
thereunder. The terminus of a road
“providing access to’’ is that point at
which it intersects with a road func-
tionally classified as a collector or
higher classification (outside the res-
ervation boundary) in both urban and
rural areas. In the case of an Interstate
highway, the terminus is the first
interchange outside the reservation.

(f) The advertisement or call for bids
on any contract for the construction of
a project located on the Federal-aid
system either shall include the min-
imum wage rates determined by the
Secretary of Labor to be prevailing on
the same type of work on similar con-
struction in the immediate locality or
shall provide that such rates are set
out in the bidding documents and shall
further specify that such rates are a

§635.120

part of the contract covering the
project.

§635.118 Payroll and weekly
ments.

For all projects, copies of payrolls
and statements of wages paid, filed
with the State as set forth in the re-
quired contract provisions for the
project, are to be retained by the STD
for the time period pursuant to 49 CFR
part 18 for review as needed by the Fed-
eral Highway Administration, the De-
partment of Labor, the General Ac-
counting Office, or other agencies.

state-

§635.119 False statements.

The following notice shall be posted
on each Federal-aid highway project in
one or more places where it is readily
available to and viewable by all per-
sonnel concerned with the project:

NOTICE TO ALL PERSONNEL ENGAGED ON
FEDERAL-AID HIGHWAY PROJECTS

United States Code, title 18, section 1020,
reads as follows:

Whoever, being an officer, agent, or em-
ployee of the United States, or of any State
or Territory, or whoever, whether a person,
association, firm, or corporation, knowingly
makes any false statement, false representa-
tion, or false report as to the character,
quality, quantity, or cost of the material
used or to be used, or the quantity or quality
of the work performed or to be performed, or
the costs thereof in connection with the sub-
mission of plans, maps, specifications, con-
tracts, or costs of construction of any high-
way or related project submitted for ap-
proval to the Secretary of Transportation; or

Whoever, knowingly makes any false state-
ment, false representation, false report, or
false claim with respect to the character,
quality, quantity, or cost of any work per-
formed or to be performed, or materials fur-
nished or to be furnished, in connection with
the construction of any highway or related
project approved by the Secretary of Trans-
portation; or

Whoever, knowingly makes any false state-
ment or false representation as to a material
fact in any statement, certificate, or report
submitted pursuant to the provisions of the
Federal-aid Road Act approved July 11, 1916
(39 Stat. 355), as amended and supplemented,

Shall be fined not more than $10,000 or im-
prisoned not more than five years, or both.

§635.120 Changes and extra work.

(a) Following authorization to pro-
ceed with a project, all major changes
in the plans and contract provisions
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