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subcontract or agreement exceeds $10,000 and
is not exempt from the provisions of the
Equal Opportunity clause.
(b) Subcontractors and material suppliers
are cautioned as follows: By signing the subcontract or entering into a material supply
agreement, the subcontractor or material
supplier will be deemed to have signed and
agreed to the provisions of the ‘‘Certification
of Nonsegregated Facilities’’ in the subcontract or material supply agreement. This
certification provides that the subcontractor
or material supplier does not maintain or
provide for his employees facilities which are
segregated on the basis of race, creed, color,
or national origin, whether such facilities
are segregated by directive or on a de facto
basis. The certification also provides that
the subcontractor or material supplier will
not maintain such segregated facilities.
(c) Subcontractors or material suppliers
receiving subcontract awards or material
supply agreements exceeding $10,000 which
are not exempt from the provisions of the
Equal Opportunity clause will be required to
provide for the forwarding of this notice to
prospective subcontractors for construction
contracts and material suppliers where the
subcontracts or material supply agreements
exceed $10,000 and are not exempt from the
provisions of the Equal Opportunity clause.
II. Implementation of Clean Air Act.
(a) By signing this bid, the bidder will be
deemed to have stipulated as follows:
(1) That any facility to be utilized in the
performance of this contract, unless such
contract is exempt under the Clean Air Act,
as amended (42 U.S.C. 1857 et seq., as by Pub.
L. 91–604), Executive order 11738, and regulations in implementation thereof (40 CFR part
15, is not listed on the U.S. Environmental
Protection Agency (EPA) List of Violating
Facilities pursuant to 40 CFR 15.20.
(2) That the State highway department
shall be promptly notified prior to contract
award of the receipt by the bidder of any
communication from the Director, Office of
Federal Activities, EPA, indicating that a
facility to be utilized for the contract is
under consideration to be listed on the EPA
List of Violating Facilities.
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§ 635.102

authoriza-

AUTHORITY: Sections 1525 and 1303 of Pub.
L. 112–141, Sec. 1503 of Pub. L. 109–59, 119
Stat. 1144; 23 U.S.C. 101 (note), 109, 112, 113,
114, 116, 119, 128, and 315; 31 U.S.C. 6505; 42
U.S.C. 3334, 4601 et seq.; Sec. 1041(a), Pub. L.
102–240, 105 Stat. 1914; 23 CFR 1.32; 49 CFR
1.85(a)(1).
EDITORIAL NOTE: Nomenclature changes to
part 635 appear at 67 FR 75924, Dec. 10, 2002.

Subpart A—Contract Procedures
SOURCE: 56 FR 37004, Aug. 2, 1991, unless
otherwise noted.

§ 635.101 Purpose.
To prescribe policies, requirements,
and procedures relating to Federal-aid
highway projects, from the time of authorization to proceed to the construction stage, to the time of final acceptance by the Federal Highway Administration (FHWA).
§ 635.102 Definitions.
As used in this subpart:
Administrator means the Federal
Highway Administrator.
Calendar day means each day shown
on the calendar but, if another definition is set forth in the State contract
specifications, that definition will
apply.
Construction Manager/General Contractor (CM/GC) project means a project
to be delivered using a two-phase contract with a construction manager or
general contractor for services during
both the preconstruction and construction phases of a project.
Contract time means the number of
workdays or calendar days specified in
a contract for completion of the contract work. The term includes authorized time extensions.
Design-build project means a project
to be developed using one or more design-build contracts.
Division Administrator means the chief
FHWA official assigned to conduct
business in a particular State. A State
is as defined in 23 U.S.C. 101.
Force account means a basis of payment for the direct performance of
highway construction work with payment based on the actual cost of labor,

equipment, and materials furnished
and consideration for overhead and
profit.
Formal approval means approval in
writing or the electronic transmission
of such approval.
Incentive/disincentive for early completion as used in this subpart, describes a
contract provision which compensates
the contractor a certain amount of
money for each day identified critical
work is completed ahead of schedule
and assesses a deduction for each day
the contractor overruns the incentive/
disincentive time. Its use is primarily
intended for those critical projects
where traffic inconvenience and delays
are to be held to a minimum. The
amounts are based upon estimates of
such items as traffic safety, traffic
maintenance, and road user delay
costs.
Liquidated damages means the daily
amount set forth in the contract to be
deducted from the contract price to
cover additional costs incurred by a
State transportation department because of the contractor’s failure to
complete the contract work within the
number of calendar days or workdays
specified. The term may also mean the
total of all daily amounts deducted
under the terms of a particular contract.
Local public agency means any city,
county, township, municipality, or
other political subdivision that may be
empowered to cooperate with the State
transportation department in highway
matters.
Major change or major extra work
means a change which will significantly affect the cost of the project to
the Federal Government or alter the
termini, character or scope of the
work.
Materially unbalanced bid means a bid
which generates a reasonable doubt
that award to the bidder submitting a
mathematically unbalanced bid will result in the lowest ultimate cost to the
Federal Government.
Mathematically unbalanced bid means
a bid containing lump sum or unit bid
items which do not reflect reasonable
actual costs plus a reasonable proportionate share of the bidder’s anticipated profit, overhead costs, and other
indirect costs.
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Public agency means any organization
with administrative or functional responsibilities which are directly or indirectly affiliated with a governmental
body of any nation, State, or local jurisdiction.
Publicly owned equipment means
equipment previously purchased or
otherwise acquired by the public agency involved primarily for use in its own
operations.
Specialty items means work items
identified in the contract which are not
normally associated with highway construction and require highly specialized knowledge, abilities or equipment
not ordinarily available in the type of
contracting organizations qualified and
expected to bid on the contract; in general, these items are to be limited to
minor components of the overall contract.
State transportation department (STD)
means that department, commission,
board, or official of any State charged
by its laws with the responsibility for
highway
construction.
The
term
‘‘State’’ should be considered equivalent to ‘‘State transportation department’’ if the context so implies.
Workday means a calendar day during
which construction operations could
proceed for a major part of a shift, normally excluding Saturdays, Sundays,
and State-recognized legal holidays.

or calls for bids. The advertising or
calling for bids and the award of contracts shall comply with the procedures and requirements set forth in
§§ 635.112 and 635.114.
(b) Approval by the Division Administrator for construction by a method
other than competitive bidding shall be
requested by the State in accordance
with subpart B of part 635 of this chapter. Before such finding is made, the
STD shall determine that the organization to undertake the work is so
staffed and equipped as to perform such
work satisfactorily and cost effectively.
(c) In the case of a design-build
project, the requirements of 23 CFR
part 636 and the appropriate provisions
pertaining to design-build contracting
in this part will apply. However, no
justification of cost effectiveness is
necessary in selecting projects for the
design-build delivery method.
(d) In the case of a CM/GC project,
the requirements of subpart E and the
appropriate provisions pertaining to
the CM/GC method of contracting in
this part will apply. However, no justification of cost effectiveness is necessary in selecting projects for the CM/
GC delivery method.

[62 FR 6873, Feb. 14, 1997, as amended at 67
FR 75924, Dec. 10, 2002; 81 FR 86942, Dec. 2,
2016]

§ 635.105 Supervising agency.
(a) The STD has responsibility for
the construction of all Federal-aid
projects, and is not relieved of such responsibility by authorizing performance of the work by a local public
agency or other Federal agency. The
STD shall be responsible for insuring
that such projects receive adequate supervision and inspection to insure that
projects are completed in conformance
with approved plans and specifications.
(b) Although the STD may employ a
consultant to provide construction engineering services, such as inspection
or survey work on a project, the STD
shall provide a full-time employed
State engineer to be in responsible
charge of the project.
(c) When a project is located on a
street or highway over which the STD
does not have legal jurisdiction, or
when special conditions warrant, the

§ 635.103

Applicability.

The policies, requirements, and procedures prescribed in this subpart shall
apply to all Federal-aid highway
projects.
[69 FR 7118, Feb. 13, 2004]

§ 635.104

Method of construction.

(a) Actual construction work shall be
performed by contract awarded by
competitive bidding; unless, as provided in § 635.104(b), the STD demonstrates to the satisfaction of the Division Administrator that some other
method is more cost effective or that
an emergency exists. The STD shall assure opportunity for free, open, and
competitive bidding, including adequate publicity of the advertisements

[56 FR 37004, Aug. 2, 1991, as amended at 67
FR 75925, Dec. 10, 2002; 81 FR 86942, Dec. 2,
2016]
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STD, while not relieved of overall
project responsibility, may arrange for
the local public agency having jurisdiction over such street or highway to
perform the work with its own forces
or by contract; provided the following
conditions are met and the Division
Administrator approves the arrangements in advance.
(1) In the case of force account work,
there is full compliance with subpart B
of this part.
(2) When the work is to be performed
under a contract awarded by a local
public agency, all Federal requirements including those prescribed in
this subpart shall be met.
(3) The local public agency is adequately staffed and suitably equipped
to undertake and satisfactorily complete the work; and
(4) In those instances where a local
public agency elects to use consultants
for construction engineering services,
the local public agency shall provide a
full-time employee of the agency to be
in responsible charge of the project.
§ 635.106 Use of publicly owned equipment.
(a) Publicly owned equipment should
not normally compete with privately
owned equipment on a project to be let
to contract. There may be exceptional
cases, however, in which the use of
equipment of the State or local public
agency for highway construction purposes may be warranted or justified. A
proposal by any STD for the use of publicly owned equipment on such a
project must be supported by a showing
that it would clearly be cost effective
to do so under the conditions peculiar
to the individual project or locality.
(b) Where publicly owned equipment
is to be made available in connection
with construction work to be let to
contract, Federal funds may participate in the cost of such work provided
the following conditions are met:
(1) The proposed use of such equipment is clearly set forth in the Plans,
Specifications and Estimate (PS&E)
submitted to the Division Administrator for approval.
(2) The advertised specifications
specify the items of publicly owned
equipment available for use by the successful bidder, the rates to be charged,

and the points of availability or delivery of the equipment; and
(3) The advertised specifications include a notification that the successful
bidder has the option either of renting
part or all of such equipment from the
State or local public agency or otherwise providing the equipment necessary for the performance of the contract work.
(c) In the rental of publicly owned
equipment to contractors, the State or
local public agency shall not profit at
the expense of Federal funds.
(d) Unforeseeable conditions may
make it necessary to provide publicly
owned equipment to the contractor at
rental rates agreed to between the contractor and the State or local public
agency after the work has started. Any
such arrangement shall not form the
basis for any increase in the cost of the
project on which Federal funds are to
participate.
(e) When publicly owned equipment
is used on projects constructed on a
force account basis, costs may be determined by agreed unit prices or on an
actual cost basis. When agreed unit
prices are applied the equipment need
not be itemized nor rental rates shown
in the estimate. However, if such work
is to be performed on an actual cost
basis, the STD shall submit to the Division Administrator for approval the
scheduie of rates proposed to be
charged, exclusive of profit, for the
publicly owned equipment made available for use.
§ 635.107 Participation by disadvantaged business enterprises.
(a) The STD shall schedule contract
lettings in a balanced program providing contracts of such size and character as to assure an opportunity for
all sizes of contracting organizations
to compete. In accordance with Title
VI of the Civil Rights Act of 1964, subsequent Federal-aid Highway Acts, and
49 CFR part 26, the STD shall ensure
equal opportunity for disadvantaged
business enterprises (DBEs) participating in the Federal-aid highway program.
(b) In the case of a design-build or
CM/GC project funded with title 23
funds, the requirements of 49 CFR part
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26 and the State’s approved DBE plan
apply.
[67 FR 75925, Dec. 10, 2002, as amended at 81
FR 86942, Dec. 2, 2016]

§ 635.108 Health and safety.
Contracts for projects shall include
provisions designed:
(a) To insure full compliance with all
applicable Federal, State, and local
laws governing safety, health and sanitation; and
(b) To require that the contractor
shall provide all safeguards, safety devices, and protective equipment and
shall take any other actions reasonably necessary to protect the life and
health of persons working at the site of
the project and the safety of the public
and to protect property in connection
with the performance of the work covered by the contract.
§ 635.109 Standardized changed condition clauses.
(a) Except as provided in paragraph
(b) of this section, the following
changed conditions contract clauses
shall be made part of, and incorporated
in, each highway construction project,
including construction services contracts of CM/GC projects, approved
under 23 U.S.C. 106:
(1) Differing site conditions. (i) During
the progress of the work, if subsurface
or latent physical conditions are encountered at the site differing materially from those indicated in the contract or if unknown physical conditions of an unusual nature, differing
materially from those ordinarily encountered and generally recognized as
inherent in the work provided for in
the contract, are encountered at the
site, the party discovering such conditions shall promptly notify the other
party in writing of the specific differing conditions before the site is disturbed and before the affected work is
performed.
(ii) Upon written notification, the engineer will investigate the conditions,
and if it is determined that the conditions materially differ and cause an increase or decrease in the cost or time
required for the performance of any
work under the contract, an adjustment, excluding anticipated profits,
will be made and the contract modified

in writing accordingly. The engineer
will notify the contractor of the determination whether or not an adjustment of the contract is warranted.
(iii) No contract adjustment which
results in a benefit to the contractor
will be allowed unless the contractor
has provided the required written notice.
(iv) No contract adjustment will be
allowed under this clause for any effects caused on unchanged work. (This
provision may be omitted by the STD’s
at their option.)
(2) Suspensions of work ordered by the
engineer. (i) If the performance of all or
any portion of the work is suspended or
delayed by the engineer in writing for
an unreasonable period of time (not
originally anticipated, customary, or
inherent to the construction industry)
and the contractor believes that additional compensation and/or contract
time is due as a result of such suspension or delay, the contractor shall submit to the engineer in writing a request for adjustment within 7 calendar
days of receipt of the notice to resume
work. The request shall set forth the
reasons and support for such adjustment.
(ii) Upon receipt, the engineer will
evaluate the contractor’s request. If
the engineer agrees that the cost and/
or time required for the performance of
the contract has increased as a result
of such suspension and the suspension
was caused by conditions beyond the
control of and not the fault of the contractor, its suppliers, or subcontractors
at any approved tier, and not caused by
weather, the engineer will make an adjustment (excluding profit) and modify
the contract in writing accordingly.
The contractor will be notified of the
engineer’s determination whether or
not an adjustment of the contract is
warranted.
(iii) No contract adjustment will be
allowed unless the contractor has submitted the request for adjustment
within the time prescribed.
(iv) No contract adjustment will be
allowed under this clause to the extent
that performance would have been suspended or delayed by any other cause,
or for which an adjustment is provided
or excluded under any other term or
condition of this contract.
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(3) Significant changes in the character
of work. (i) The engineer reserves the
right to make, in writing, at any time
during the work, such changes in quantities and such alterations in the work
as are necessary to satisfactorily complete the project. Such changes in
quantities and alterations shall not invalidate the contract nor release the
surety, and the contractor agrees to
perform the work as altered.
(ii) If the alterations or changes in
quantities significantly change the
character of the work under the contract, whether such alterations or
changes are in themselves significant
changes to the character of the work or
by affecting other work cause such
other work to become significantly different in character, an adjustment, excluding anticipated profit, will be made
to the contract. The basis for the adjustment shall be agreed upon prior to
the performance of the work. If a basis
cannot be agreed upon, then an adjustment will be made either for or against
the contractor in such amount as the
engineer may determine to be fair and
equitable.
(iii) If the alterations or changes in
quantities do not significantly change
the character of the work to be performed under the contract, the altered
work will be paid for as provided elsewhere in the contract.
(iv) The term ‘‘significant change’’
shall be construed to apply only to the
following circumstances:
(A) When the character of the work
as altered differs materially in kind or
nature from that involved or included
in the original proposed construction;
or
(B) When a major item of work, as
defined elsewhere in the contract, is increased in excess of 125 percent or decreased below 75 percent of the original
contract quantity. Any allowance for
an increase in quantity shall apply
only to that portion in excess of 125
percent of original contract item quantity, or in case of a decrease below 75
percent, to the actual amount of work
performed.
(b) The provisions of this section
shall be governed by the following:
(1) Where State statute does not permit one or more of the contract clauses
included in paragraph (a) of this sec-

tion, the State statute shall prevail
and such clause or clauses need not be
made applicable to Federal-aid highway contracts.
(2) Where the State transportation
department has developed and implemented one or more of the contract
clauses included in paragraph (a) of
this section, such clause or clauses, as
developed by the State transportation
department may be included in Federal-aid highway contracts in lieu of
the corresponding clause or clauses in
paragraph (a) of this section. The
State’s action must be pursuant to a
specific State statute requiring differing contract conditions clauses.
Such State developed clause or clauses,
however, must be in conformance with
23 U.S.C., 23 CFR and other applicable
Federal statutes and regulations as appropriate and shall be subject to the
Division Administrator’s approval as
part of the PS&E.
(c) In the case of a design-build
project, STDs are strongly encouraged
to use ‘‘suspensions of work ordered by
the engineer’’ clauses, and may consider ‘‘differing site condition’’ clauses
and ‘‘significant changes in the character of work’’ clauses which are appropriate for the risk and responsibilities that are shared with the designbuilder.
[56 FR 37004, Aug. 2, 1991; 57 FR 10062, Mar. 23,
1992, as amended at 67 FR 75925, Dec. 10, 2002;
81 FR 86943, Dec. 2, 2016]

§ 635.110 Licensing and qualification
of contractors.
(a) The procedures and requirements
a STD proposes to use for qualifying
and licensing contractors, who may bid
for, be awarded, or perform Federal-aid
highway contracts, shall be submitted
to the Division Administrator for advance approval. Only those procedures
and requirements so approved shall be
effective with respect to Federal-aid
highway projects. Any changes in approved procedures and requirements
shall likewise be subject to approval by
the Division Administrator.
(b) No procedure or requirement for
bonding, insurance, prequalification,
qualification, or licensing of contractors shall be approved which, in the
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judgment of the Division Administrator, may operate to restrict competition, to prevent submission of a bid
by, or to prohibit the consideration of
a bid submitted by, any responsible
contractor, whether resident or nonresident of the State wherein the work
is to be performed.
(c) No contractor shall be required by
law, regulation, or practice to obtain a
license before submission of a bid or
before the bid may be considered for
award of a contract. This, however, is
not intended to preclude requirements
for the licensing of a contractor upon
or subsequent to the award of the contract if such requirements are consistent with competitive bidding.
Prequalification of contractors may be
required as a condition for submission
of a bid or award of contract only if the
period between the date of issuing a
call for bids and the date of opening of
bids affords sufficient time to enable a
bidder
to
obtain
the
required
prequalification rating.
(d)
Requirements
for
the
prequalification, qualification or licensing of contractors, that operate to
govern the amount of work that may
be bid upon by, or may be awarded to,
a contractor, shall be approved only if
based upon a full and appropriate evaluation of the contractor’s capability to
perform the work.
(e) Contractors who are currently
suspended, debarred or voluntarily excluded under 49 CFR part 29 or otherwise determined to be ineligible, shall
be prohibited from participating in the
Federal-aid highway program.
(f) In the case of design-build and CM/
GC projects, the STDs may use their
own bonding, insurance, licensing,
qualification or prequalification procedure for any phase of procurement.
(1) The STDs may not impose statutory or administrative requirements
which provide an in-State or local geographical preference in the solicitation, licensing, qualification, pre-qualification, short listing or selection process. The geographic location of a firm’s
office may not be one of the selection
criteria. However, the STDs may require the successful design-builder to
establish a local office after the award
of contract.

(2) If required by State statute, local
statute, or administrative policy, the
STDs may require prequalification for
construction contractors. The STDs
may require offerors to demonstrate
the ability of their engineering staff to
become licensed in that State as a condition of responsiveness; however, licensing procedures may not serve as a
barrier for the consideration of otherwise responsive proposals. The STDs
may require compliance with appropriate State or local licensing practices as a condition of contract award.
[56 FR 37004, Aug. 2, 1991, as amended at 67
FR 75925, Dec. 10, 2002; 81 FR 86943, Dec. 2,
2016]

§ 635.111

Tied bids.

(a) The STD may tie or permit the
tying of Federal-aid highway projects
or Federal-aid and State-financed highway projects for bidding purposes
where it appears that by so doing more
favorable bids may be received. To
avoid discrimination against contractors desiring to bid upon a lesser
amount of work than that included in
the tied combinations, provisions
should be made to permit bidding separately on the individual projects whenever they are of such character as to be
suitable for bidding independently.
(b) When Federal-aid and State-financed highway projects are tied or
permitted to be tied together for bidding purposes, the bid schedule shall
set forth the quantities separately for
the Federal-aid work and the State-financed work. All proposals submitted
for the tied projects must contain separate bid prices for each project individually. Federal participation in the cost
of the work shall be on the basis of the
lowest overall responsive bid proposal
unless the analysis of bids reveals that
mathematical unbalancing has caused
an unsupported shift of cost liability to
the Federal-aid work. If such a finding
is made, Federal participation shall be
based on the unit prices represented in
the proposal by the individual contractor who would be the lowest responsive and responsible bidder if only
the Federal-aid project were considered.
(c) Federal-aid highway projects and
State-financed highway projects may
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be combined in one contract if the conditions of the projects are so similar
that the unit costs on the Federal-aid
projects should not be increased by
such combinations of projects. In such
cases, like quantities should be combined in the proposal to avoid the possibility of unbalancing of bids in favor
of either of the projects in the combination.
§ 635.112 Advertising for bids and proposals.
(a) No work shall be undertaken on
any Federal-aid project, nor shall any
project be advertised for bids, prior to
authorization by the Division Administrator.
(b) The advertisement and approved
plans and specifications shall be available to bidders a minimum of 3 weeks
prior to opening of bids except that
shorter periods may be approved by the
Division Administrator in special cases
when justified.
(c) The STD shall obtain the approval
of the Division Administrator prior to
issuing any addenda which contain a
major change to the approved plans or
specifications during the advertising
period. Minor addenda need not receive
prior approval but should be identified
by the STD at the time of or prior to
requesting FHWA concurrence in
award. The STD shall provide assurance that all bidders have received all
issued addenda.
(d) Nondiscriminatory bidding procedures shall be afforded to all qualified
bidders regardless of National, State or
local boundaries and without regard to
race, color, religion, sex, national origin, age, or handicap. If any provisions
of State laws, specifications, regulations, or policies may operate in any
manner contrary to Federal requirements, including title VI of the Civil
Rights Act of 1964, to prevent submission of a bid, or prohibit consideration
of a bid submitted by any responsible
bidder appropriately qualified in accordance with § 635.110, such provisions
shall not be applicable to Federal-aid
projects. Where such nonapplicable
provisions exist, notices of advertising,
specifications, special provisions or
other governing documents shall include a positive statement to advise

prospective bidders of those provisions
that are not applicable.
(e) Except in the case of a concession
agreement, as defined in section 710.703
of this title, no public agency shall be
permitted to bid in competition or to
enter into subcontracts with private
contractors.
(f) The STD shall include a noncollusion provision substantially as follows
in the bidding documents:
Each bidder shall file a statement executed
by, or on behalf of the person, firm, association, or corporation submitting the bid certifying that such person, firm, association, or
corporation has not, either directly or indirectly, entered into any agreement, participated in any collusion, or otherwise taken
any action, in restraint of free competitive
bidding in connection with the submitted
bid. Failure to submit the executed statement as part of the bidding documents will
make the bid nonresponsive and not eligible
for award consideration.

(1) The required form for the statement will be provided by the State to
each prospective bidder.
(2) The statement shall either be in
the form of an affidavit executed and
sworn to by the bidder before a person
who is authorized by the laws of the
State to administer oaths or in the
form of an unsworn declaration executed under penalty of perjury of the
laws of the United States.
(g) The STD shall include the lobbying certification requirement pursuant to 49 CFR part 20 and the requirements of 49 CFR part 29 regarding suspension and debarment certification in
the bidding documents.
(h) The STD shall clearly identify in
the bidding documents those requirements which the bidder must assure
are complied with to make the bid responsive. Failure to comply with these
identified bidding requirements shall
make the bid nonresponsive and not eligible for award consideration.
(i) In the case of a design-build
project, the following requirements
apply:
(1) When a Request for Proposals document is issued after the NEPA process
is complete, the FHWA Division Administrator’s approval of the Request
for Proposals document will constitute
the FHWA’s project authorization and
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the FHWA’s approval of the STD’s request to release the document. This approval will carry the same significance
as plan, specification and estimate approval on a design-bid-build Federalaid project.
(2) Where a Request for Proposals
document is issued prior to the completion of the NEPA process, the FHWA’s
approval of the document will only
constitute the FHWA’s approval of the
STD’s request to release the document.
(3) The STD may decide the appropriate solicitation schedule for all design-build requests. This includes all
project advertising, the release of the
Request for Qualifications document,
the release of the Request for Proposals document and all deadlines for
the receipt of qualification statements
and proposals. Typical advertising periods range from six to ten weeks and
can be longer for large, complicated
projects.
(4) The STD must obtain the approval of the Division Administrator
prior to issuing addenda which result
in major changes to the Request for
Proposals document. Minor addenda
need not receive prior approval but
may be identified by the STD at the
time of or prior to requesting the
FHWA’s concurrence in award. The
STD must provide assurance that all
offerors have received all issued addenda.
(j) In the case of a CM/GC project, the
FHWA Division Administrator’s approval of the solicitation document
will constitute the FHWA’s approval to
use the CM/GC contracting method and
approval to release the solicitation
document. The STD must obtain the
approval of the FHWA Division Administrator before issuing addenda which
result in major changes to the solicitation document.
[56 FR 37004, Aug. 2, 1991, as amended at 67
FR 75925, Dec. 10, 2002; 72 FR 45336, Aug. 14,
2007; 73 FR 77502, Dec. 19, 2008; 81 FR 86943,
Dec. 2, 2016]

§ 635.113 Bid opening and bid tabulations.
(a) All bids received in accordance
with the terms of the advertisement
shall be publicly opened and announced
either item by item or by total
amount. If any bid received is not read

aloud, the name of the bidder and the
reason for not reading the bid aloud
shall be publicly announced at the letting. Negotiation with contractors,
during the period following the opening
of bids and before the award of the contract shall not be permitted.
(b) The STD shall prepare and forward tabulations of bids to the Division Administrator. These tabulations
shall be certified by a responsible STD
official and shall show:
(1) Bid item details for at least the
low three acceptable bids and
(2) The total amounts of all other acceptable bids.
(c) In the case of a design-build
project, the following requirements
apply:
(1) All proposals received must be
opened and reviewed in accordance
with the terms of the solicitation. The
STD must use its own procedures for
the following:
(i) The process of handling proposals
and information;
(ii) The review and evaluation of proposals;
(iii) The submission, modification,
revision and withdrawal of proposals;
and
(iv) The announcement of the successful offeror.
(2) The STD must submit a postaward tabulation of proposal prices to
the FHWA Division Administrator. The
tabulation of price proposal information may include detailed pricing information when available or lump sum
price information if itemized prices are
not used.
(d) In the case of a CM/GC project,
the requirements of this section do not
apply. See subpart E of this part for approval procedures.
[56 FR 37004, Aug. 2, 1991, as amended at 67
FR 75925, Dec. 10, 2002; 81 FR 86943, Dec. 2,
2016]

§ 635.114 Award of contract and concurrence in award.
(a) Federal-aid contracts shall be
awarded only on the basis of the lowest
responsive bid submitted by a bidder
meeting the criteria of responsibility
as may have been established by the
STD in accordance with § 635.110.
Award shall be within the time established by the STD and subject to the
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prior concurrence of the Division Administrator.
(b) The STD shall formally request
concurrence by the Division Administrator in the award of all Federal-aid
contracts. Concurrence in award by the
Division Administrator is a prerequisite to Federal participation in
construction costs and is considered as
authority to proceed with construction, unless specifically stated otherwise. Concurrence in award shall be
formally approved and shall only be
given after receipt and review of the
tabulation of bids.
(c) Following the opening of bids, the
STD shall examine the unit bid prices
of the apparent low bid for reasonable
conformance with the engineer’s estimated prices. A bid with extreme variations from the engineer’s estimate, or
where obvious unbalancing of unit
prices has occurred, shall be thoroughly evaluated.
(d) Where obvious unbalanced bid
items exist, the STD’s decision to
award or reject a bid shall be supported
by written justification. A bid found to
be mathematically unbalanced, but not
found to be materially unbalanced,
may be awarded.
(e) When a low bid is determined to
be both mathematically and materially
unbalanced, the Division Administrator will take appropriate steps to
protect the Federal interest. This action may be concurrence in a STD decision not to award the contract. If, however, the STD decides to proceed with
the award and requests FHWA concurrence, the Division Administrator’s action may range from nonconcurrence
to concurrence with contingency conditions limiting Federal participation.
(f) If the STD determines that the
lowest bid is not responsive or the bidder is not responsible, it shall so notify
and obtain the Division Administrator’s concurrence before making an
award to the next lowest bidder.
(g) If the STD rejects or declines to
read or consider a low bid on the
grounds that it is not responsive because of noncompliance with a requirement which was not clearly identified
in the bidding documents, it shall submit justification for its action. If such
justification is not considered by the
Division Administrator to be suffi-

cient, concurrence will not be given to
award to another bidder on the contract at the same letting.
(h) Any proposal by the STD to reject
all bids received for a Federal-aid contract shall be submitted to the Division Administrator for concurrence, accompanied by adequate justification.
(i) In the event the low bidder selected by the STD for contract award
forfeits the bid guarantee, the STD
may dispose of the amounts of such
forfeited guarantees in accordance
with its normal practices.
(j) A copy of the executed contract
between the STD and the construction
contractor should be furnished to the
Division Administrator as soon as
practicable after execution.
(k) In the case of a design-build
project, the following requirements
apply: Design-build contracts shall be
awarded in accordance with the Request for Proposals document. See 23
CFR Part 636, Design-build Contracting, for details.
(l) In the case of a CM/GC project, the
CM/GC contract shall be awarded in accordance with the solicitation document. See subpart E for CM/GC project
approval procedures.
[56 FR 37004, Aug. 2, 1991, as amended at 67
FR 75925, Dec. 10, 2002; 81 FR 86943, Dec. 2,
2016]

§ 635.115 Agreement estimate.
(a) Following the award of contract,
an agreement estimate based on the
contract unit prices and estimated
quantities shall be prepared by the
STD and submitted to the Division Administrator as soon as practicable for
use in the preparation of the project
agreement. The agreement estimate
shall also include the actual or best estimated costs of any other items to be
included in the project agreement.
(b) An agreement estimate shall be
submitted by the STD for each force
account project (see 23 CFR part 635,
subpart B) when the plans and specifications are submitted to the Division
Administrator for approval. It shall
normally be based on the estimated
quantities and the unit prices agreed
upon in advance between the STD and
the Division Administrator, whether
the work is to be done by the STD or
by a local public agency. Such agreed
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unit prices shall constitute a commitment as the basis for Federal participation in the cost of the project. The unit
prices shall be based upon the estimated actual cost of performing the
work but shall in no case exceed unit
prices currently being obtained by
competitive bidding on comparable
highway construction work in the
same general locality. In special cases
involving unusual circumstances, the
estimate may be based upon the estimated costs for labor, materials, equipment rentals, and supervision to complete the work rather than upon agreed
unit prices. This paragraph shall not be
applicable to agreement estimates for
railroad and utility force account
work.
§ 635.116 Subcontracting
and
contractor responsibilities.
(a) Contracts for projects shall specify the minimum percentage of work
that a contractor must perform with
its own organization. This percentage
shall be not less than 30 percent of the
total original contract price excluding
any identified specialty items. Specialty items may be performed by subcontract and the amount of any such
specialty items so performed may be
deducted from the total original contract before computing the amount of
work required to be performed by the
contractor’s own organization. The
contract amount upon which the above
requirement is computed includes the
cost of materials and manufactured
products which are to be purchased or
produced by the contractor under the
contract provisions.
(b) The STD shall not permit any of
the contract work to be performed
under a subcontract, unless such arrangement has been authorized by the
STD in writing. Prior to authorizing a
subcontract, the STD shall assure that
each subcontract is evidenced in writing and that it contains all pertinent
provisions and requirements of the
prime contract. The Division Administrator may permit the STD to satisfy
the subcontract assurance requirements by concurrence in a STD process
which requires the contractor to certify that each subcontract arrangement will be in the form of a written
agreement containing all the require-

ments and pertinent provisions of the
prime contract. Prior to the Division
Administrator’s concurrence, the STD
must demonstrate that it has an acceptable plan for monitoring such certifications.
(c) To assure that all work (including
subcontract work) is performed in accordance with the contract requirements, the contractor shall be required
to furnish:
(1) A competent superintendent or
supervisor who is employed by the
firm, has full authority to direct performance of the work in accordance
with the contract requirements, and is
in charge of all construction operations
(regardless of who performs the work),
and;
(2) Such other of its own organizational resources (supervision, management, and engineering services) as the
STD contracting officer determines are
necessary to assure the performance of
the contract.
(d) In the case of a design-build
project, the following requirements
apply:
(1) The provisions of paragraph (a) of
this section are not applicable to design-build contracts;
(2) At their discretion, the STDs may
establish a minimum percentage of
work that must be done by the designbuilder. For the purpose of this section,
the term design-builder may include
any firms that are equity participants
in the design-builder, their sister and
parent companies, and their wholly
owned subsidiaries;
(3) No procedure, requirement or
preference shall be imposed which prescribes minimum subcontracting requirements or goals (other than those
necessary to meet the Disadvantaged
Business Enterprise program requirements of 49 CFR part 26).
[56 FR 37004, Aug. 2, 1991, as amended at 67
FR 75925, Dec. 10, 2002]

§ 635.117 Labor and employment.
(a) No construction work shall be
performed by convict labor at the work
site or within the limits of any Federal-aid highway construction project
from the time of award of the contract
or the start of work on force account
until final acceptance of the work by
the STD unless it is labor performed by
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convicts who are on parole, supervised
release, or probation.
(b) No procedures or requirement
shall be imposed by any State which
will operate to discriminate against
the employment of labor from any
other State, possession or territory of
the United States, in the construction
of a Federal-aid project.
(c) The selection of labor to be employed by the contractor on any Federal-aid project shall be by the contractor without regard to race, color,
religion, sex, national origin, age, or
handicap and in accordance with 23
CFR part 230, 41 CFR part 60 and Exec.
Order No. 11246 (Sept. 24, 1965), 3 CFR
339 (1964–1965), as amended.
(d) Pursuant to 23 U.S.C. 140(d), it is
permissible for STD’s to implement
procedures or requirements which will
extend preferential employment to Indians living on or near a reservation on
eligible projects as defined in paragraph (e) of this section. Indian preference shall be applied without regard
to tribal affiliation or place of enrollment. In no instance should a contractor be compelled to layoff or terminate a permanent core-crew employee
to meet a preference goal.
(e) Projects eligible for Indian employment preference consideration are
projects located on roads within or providing access to an Indian reservation
or other Indian lands as defined under
the term ‘‘Indian Reservation Roads’’
in 23 U.S.C. 101 and regulations issued
thereunder. The terminus of a road
‘‘providing access to’’ is that point at
which it intersects with a road functionally classified as a collector or
higher classification (outside the reservation boundary) in both urban and
rural areas. In the case of an Interstate
highway, the terminus is the first
interchange outside the reservation.
(f) The advertisement or call for bids
on any contract for the construction of
a project located on the Federal-aid
system either shall include the minimum wage rates determined by the
Secretary of Labor to be prevailing on
the same type of work on similar construction in the immediate locality or
shall provide that such rates are set
out in the bidding documents and shall
further specify that such rates are a

part of
project.

the

contract

covering

§ 635.118 Payroll and weekly statements.
For all projects, copies of payrolls
and statements of wages paid, filed
with the State as set forth in the required contract provisions for the
project, are to be retained by the STD
for the time period pursuant to 49 CFR
part 18 for review as needed by the Federal Highway Administration, the Department of Labor, the General Accounting Office, or other agencies.
§ 635.119 False statements.
The following notice shall be posted
on each Federal-aid highway project in
one or more places where it is readily
available to and viewable by all personnel concerned with the project:
NOTICE TO ALL PERSONNEL ENGAGED ON
FEDERAL-AID HIGHWAY PROJECTS
United States Code, title 18, section 1020,
reads as follows:
Whoever, being an officer, agent, or employee of the United States, or of any State
or Territory, or whoever, whether a person,
association, firm, or corporation, knowingly
makes any false statement, false representation, or false report as to the character,
quality, quantity, or cost of the material
used or to be used, or the quantity or quality
of the work performed or to be performed, or
the costs thereof in connection with the submission of plans, maps, specifications, contracts, or costs of construction of any highway or related project submitted for approval to the Secretary of Transportation; or
Whoever, knowingly makes any false statement, false representation, false report, or
false claim with respect to the character,
quality, quantity, or cost of any work performed or to be performed, or materials furnished or to be furnished, in connection with
the construction of any highway or related
project approved by the Secretary of Transportation; or
Whoever, knowingly makes any false statement or false representation as to a material
fact in any statement, certificate, or report
submitted pursuant to the provisions of the
Federal-aid Road Act approved July 11, 1916
(39 Stat. 355), as amended and supplemented,
Shall be fined not more than $10,000 or imprisoned not more than five years, or both.

§ 635.120 Changes and extra work.
(a) Following authorization to proceed with a project, all major changes
in the plans and contract provisions
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and all major extra work shall have
formal approval by the Division Administrator in advance of their effective dates. However, when emergency
or unusual conditions justify, the Division Administrator may give tentative
advance approval orally to such
changes or extra work and ratify such
approval with formal approval as soon
thereafter as practicable.
(b) For non-major changes and nonmajor extra work, formal approval is
necessary but such approval may be
given retroactively at the discretion of
the Division Administrator. The STD
should establish and document with
the Division Administrator’s concurrence specific parameters as to what
constitutes a non-major change and
non-major extra work.
(c) Changes in contract time, as related to contract changes or extra
work, should be submitted at the same
time as the respective work change for
approval by the Division Administrator.
(d) In establishing the method of payment for contract changes or extra
work orders, force account procedures
shall only be used when strictly necessary, such as when agreement cannot
be reached with the contractor on the
price of a new work item, or when the
extent of work is unknown or is of such
character that a price cannot be determined to a reasonable degree of accuracy. The reason or reasons for using
force account procedures shall be documented.
(e) The STD shall perform and adequately document a cost analysis of
each negotiated contract change or negotiated extra work order. The method
and degree of the cost analysis shall be
subject to the approval of the Division
Administrator.
(f) Proposed changes and extra work
involved in nonparticipating operations that may affect the design or
participating construction features of a
project, shall be subject to review and
concurrence by the Division Administrator.
§ 635.121 Contract time and contract
time extensions.
(a) The STD should have adequate
written procedures for the determination of contract time. These procedures

should be submitted for approval to the
Division
Administrator
within
6
months of the effective date of this
Final Rule.
(b) Contract time extensions granted
by a STD shall be subject to the concurrence of the Division Administrator
and will be considered in determining
the amount of Federal participation.
Contract time extensions submitted for
approval to the Division Administrator, shall be fully justified and adequately documented.
§ 635.122 Participation
payments.

in

(a) Federal funds will participate in
the costs to the STD of construction
accomplished as the work progresses,
based on a request for reimbursement
submitted by State transportation departments. When the contract provisions provide for payment for stockpiled materials, the amount of the reimbursement request upon which participation is based may include the appropriate value of approved specification materials delivered by the contractor at the project site or at another designated location in the vicinity of such construction, provided that:
(1) The material conforms with the
requirements of the plans and specifications.
(2) The material is supported by a
paid invoice or a receipt for delivery of
materials. If supported by a receipt of
delivery of materials, the contractor
must furnish the paid invoice within a
reasonable time after receiving payment from the STD; and
(3) The quantity of a stockpiled material eligible for Federal participation
in any case shall not exceed the total
estimated quantity required to complete the project. The value of the
stockpiled material shall not exceed
the appropriate portion of the value of
the contract item or items in which
such materials are to be incorporated.
(b) The materials may be stockpiled
by the contractor at a location not in
the vicinity of the project, if the STD
determines that because of required
fabrication at an off-site location, it is
not feasible or practicable to stockpile
the materials in the vicinity of the
project.
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(c) In the case of a design-build
project, the STD must define its procedures for making progress payments on
lump sum contracts in the Request for
Proposal document.
(d) In the case of a CM/GC project,
the STD must define its procedures for
making construction phase progress
payments in either the solicitation or
the construction services contract documents.
[56 FR 37004, Aug. 2, 1991, as amended at 67
FR 75925, Dec. 10, 2002; 81 FR 86943, Dec. 2,
2016]

§ 635.123 Determination
and
documentation of pay quantities.
(a) The STD shall have procedures in
effect which will provide adequate assurance that the quantities of completed work are determined accurately
and on a uniform basis throughout the
State. All such determinations and all
related source documents upon which
payment is based shall be made a matter of record.
(b) Initial source documents pertaining to the determination of pay
quantities are among those records and
documents which must be retained pursuant to 49 CFR part 18.
§ 635.124 Participation
in
contract
claim awards and settlements.
(a) The eligibility for and extent of
Federal-aid participation up to the
Federal statutory share in a contract
claim award made by a State to a Federal-aid contractor on the basis of an
arbitration or mediation proceeding,
administrative board determination,
court judgment, negotiated settlement,
or other contract claim settlement
shall be determined on a case-by-case
basis. Federal funds will participate to
the extent that any contract adjustments made are supported, and have a
basis in terms of the contract and applicable State law, as fairly construed.
Further, the basis for the adjustment
and contractor compensation shall be
in accord with prevailing principles of
public contract law.
(b) The FHWA shall be made aware
by the STD of the details of the claim
at an early stage so that coordination
of efforts can be satisfactorily accomplished. It is expected that STDs will
diligently pursue the satisfactory reso-

lution of claims within a reasonable
period of time. Claims arising on exempt non-NHS projects should be processed in accordance with the State’s
approved Stewardship Plan.
(c) When requesting Federal participation, the STD shall set forth in writing the legal and contractual basis for
the claim, together with the cost data
and other facts supporting the award
or settlement. Federal-aid participation in such instances shall be supported by a STD audit of the actual
costs incurred by the contractor unless
waived by the FHWA as unwarranted.
Where difficult, complex, or novel legal
issues appear in the claim, such that
evaluation of legal controversies is
critical to consideration of the award
or settlement, the STD shall include in
its submission a legal opinion from its
counsel setting forth the basis for determining the extent of the liability
under local law, with a level of detail
commensurate with the magnitude and
complexity of the issues involved.
(d) In those cases where the STD receives an adverse decision in an
amount more than the STD was able to
support prior to the decision or settles
a claim in an amount more than the
STD can support, the FHWA will participate up to the appropriate Federal
matching share, to the extent that it
involves a Federal-aid participating
portion of the contract, provided that:
(1) The FHWA was consulted and concurred in the proposed course of action;
(2) All appropriate courses of action
had been considered; and
(3) The STD pursued the case diligently and in a professional manner.
(e) Federal funds will not participate:
(1) If it has been determined that
STD employees, officers, or agents
acted with gross negligence, or participated in intentional acts or omissions,
fraud, or other acts not consistent with
usual State practices in project design,
plan preparation, contract administration, or other activities which gave rise
to the claim;
(2) In such cost items as consequential or punitive damages, anticipated
profit, or any award or payment of attorney’s fees paid by a State to an opposing party in litigation; and
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(3) In tort, inverse condemnation, or
other claims erroneously styled as
claims ‘‘under a contract.’’
(f) Payment of interest associated
with a claim will be eligible for participation provided that the payment to
the contractor for interest is allowable
by State statute or specification and
the costs are not a result of delays
caused by dilatory action of the State
or the contractor. The interest rates
must not exceed the rate provided for
by the State statute or specification.
(g) In cases where STD’s affirmatively recover compensatory damages
through contract claims, cross-claims,
or counter claims from contractors,
subcontractors, or their agents on
projects on which there was Federalaid participation, the Federal share of
such recovery shall be equivalent to
the Federal share of the project or
projects involved. Such recovery shall
be credited to the project or projects
from which the claim or claims arose.
[56 FR 37004, Aug. 2, 1991, as amended at 62
FR 6873, Feb. 14, 1997; 69 FR 7118, Feb. 13,
2004]

§ 635.125

Termination of contract.

(a) All contracts exceeding $10,000
shall contain suitable provisions for
termination by the State, including
the manner by which the termination
will be effected and the basis for settlement. In addition, such contracts shall
describe conditions under which the
contract may be terminated for default
as well as conditions where the contract may be terminated because of circumstances beyond the control of the
contractor.
(b) The STD prior to termination of a
Federal-aid contract shall consult with
and receive the concurrence of the Division Administrator. The extent of
Federal-aid participation in contract
termination costs, including final settlement, will depend upon the merits of
the individual case. However, under no
circumstances shall Federal funds participate in anticipated profit on work
not performed.
(c) Except as provided for in paragraph (e) of this section, normal Federal-aid plans, specifications, and estimates, advertising, and award procedures are to be followed when a STD

awards the contract for completion of a
terminated Federal-aid contract.
(d) When a STD awards the contract
for completion of a Federal-aid contract previously terminated for default, the construction amount eligible
for Federal participation on the project
should not exceed whichever amount is
the lesser, either:
(1) The amount representing the payments made under the original contract plus payments made under the
new contract; or
(2) The amount representing what
the cost would have been if the construction had been completed as contemplated by the plans and specifications under the original contract.
(e) If the surety awards a contract for
completion of a defaulted Federal-aid
contract or completes it by some other
acceptable means, the FHWA will consider the terms of the original contract
to be in effect and that the work will
be completed in accordance with the
approved plans and specifications included therein. No further FHWA approval or concurrence action will
therefore be needed in connection with
any defaulted Federal-aid contract
awarded by a surety. Under this procedure, the construction amount eligible
for Federal participation on the project
should not exceed the amount representing what the cost would have
been if the construction had been completed as contemplated by the plans
and specifications under the original
contract.
§ 635.126

[Reserved]

§ 635.127 Agreement
provisions
regarding overruns in contract time.
(a) Each State transportation department (STD) shall establish specific liquidated damages rates applicable to
projects in that State. The rates may
be project-specific or may be in the
form of a table or schedule developed
for a range of project costs and/or
project types. These rates shall, as a
minimum, be established to cover the
estimated average daily construction
engineering (CE) costs associated with
the type of work encountered on the
project. The amounts shall be assessed
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by means of deductions, for each calendar day or workday overrun in contract time, from payments otherwise
due to the contractor for performance
in accordance with the contract terms.
(b) The rates established shall be subject to FHWA approval either on a
project-by-project basis, in the case of
project-specific rates, or on a periodic
basis after initial approval where a
rate table or schedule is used. In the
latter case, the STD shall periodically
review its cost data to ascertain if the
rate table/schedule closely approximates, at a minimum, the actual average daily CE costs associated with the
type and size of the projects in the
State. Where rate schedules or other
means are already included in the STD
specifications or standard special provisions, verification by the STD that
the amounts are adequate shall be submitted to the FHWA for review and approval. After initial approval by the
FHWA of the rates, the STD shall review the rates at least every 2 years
and provide updated rates, when necessary, for FHWA approval. If updated
rates are not warranted, justification
of this fact is to be sent to the FHWA
for review and acceptance.
(c) The STD may, with FHWA concurrence, include additional amounts
as liquidated damages in each contract
to cover other anticipated costs of
project related delays or inconveniences to the STD or the public. Costs
resulting from winter shutdowns, retaining detours for an extended time,
additional demurrage, or similar costs
as well as road user delay costs may be
included.
(d) In addition to the liquidated damages provisions, the STD may also include incentive/disincentive for early
completion provisions in the contract.
The incentive/disincentive amounts
shall be shown separately from the liquidated damages amounts.
(e) Where there has been an overrun
in contract time, the following principles shall apply in determining the
cost of a project that is eligible for
Federal-aid reimbursement:
(1) A proportional share, as used in
this section, is the ratio of the final
contract construction costs eligible for
Federal participation to the final total

contract construction costs of the
project.
(2) Where CE costs are claimed as a
participating item based upon actual
expenses incurred or where CE costs
are not claimed as a participating
item, and where the liquidated damages rates cover only CE expenses, the
total CE costs for the project shall be
reduced by the assessed liquidated
damages amounts prior to figuring any
Federal pro rata share payable. If the
amount of liquidated damages assessed
is more than the actual CE totals for
the project, a proportional share of the
excess shall be deducted from the federally participating contract construction cost before determining the final
Federal share.
(3) Where the STD is being reimbursed for CE costs on the basis of an
approved percentage of the participating construction cost, the total contract construction amount that would
be eligible for Federal participation
shall be reduced by a proportional
share of the total liquidated damages
amounts assessed on the project.
(4) Where liquidated damages include
extra anticipated non-CE costs due to
contractor caused delays, the amount
assessed shall be used to pay for the actual non-CE expenses incurred by the
STD, and, if a Federal participating
item(s) is involved, to reduce the Federal share payable for that item(s). If
the amount assessed is more than the
actual expenses incurred by the STD, a
proportional share of the excess shall
be deducted from the federally participating contract construction cost of
the project before the Federal share is
figured.
(f) When provisions for incentive/disincentive for early completion are used
in the contract, a proportion of the increased project costs due to any incentive payments to the contractor shall
be added to the federally participating
contract construction cost before calculating the Federal share. When the
disincentive provision is applicable, a
proportion of the amount assessed the
contractor shall be deducted from the
federally participating contract construction cost before the Federal share
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calculation. Proportions are to be calculated in the same manner as set
forth in paragraph (e)(1) of this section.
[52 FR 31390, Aug. 20, 1987. Redesignated at 62
FR 6872, Feb. 14, 1997]

Subpart B—Force Account
Construction
§ 635.201

Purpose.

The purpose of this subpart is to prescribe procedures in accordance with 23
U.S.C. 112(b) for a State transportation
department to request approval that
highway construction work be performed by some method other than
contract awarded by competitive bidding.
[48 FR 22912, May 23, 1983]

§ 635.202

Applicability.

This subpart applies to all Federalaid and other highway construction
projects financed in whole or in part
with Federal funds and to be constructed by a State transportation department or a subdivision thereof in
pursuant of agreements between any
other State transportation department
and the Federal Highway Administration (FHWA).
[69 FR 7119, Feb. 13, 2004]

§ 635.203

Definitions.

The following definitions shall apply
for the purpose of this subpart:
(a) A State transportation department
is that department, commission, board,
or official of any State charged by its
laws with the responsibility for highway construction. The term State
should be considered equivalent to
State transportation department if the
context so implies.
(b) Except as provided for as emergency repair work in § 668.105(i) and in
§ 635.204(b), the term some other method
of construction as used in 23 U.S.C.
112(b) shall mean the force account
method of construction as defined herein. In the unlikely event that circumstances are considered to justify a
negotiated contract or another unusual
method of construction, the policies
and procedures prescribed herein for
force account work will apply.

(c) The term force account shall mean
the direct performance of highway construction work by a State transportation department, a county, a railroad, or a public utility company by
use of labor, equipment, materials, and
supplies furnished by them and used
under their direct control.
(d) The term county shall mean any
county, township, municipality or
other political subdivision that may be
empowered to cooperate with the State
transportation department in highway
matters.
(e) The term cost effective shall mean
the efficient use of labor, equipment,
materials and supplies to assure the
lowest overall cost.
(f) For the purpose of this part, an
emergency shall be deemed to exist
when emergency repair work as provided for in § 668.105(i) is necessary or
when a major element or segment of
the highway system has failed and the
situation is such that competitive bidding is not possible or is impractical
because immediate action is necessary
to:
(1) Minimize the extent of the damage,
(2) Protect remaining facilities, or
(3) Restore essential travel.
This definition of emergency has no applicability to the Emergency Relief
Program of 23 CFR part 668.
[39 FR 35158, Sept. 30, 1974, as amended at 48
FR 22912, May 23, 1983; 52 FR 45172, Nov. 25,
1987]

§ 635.204 Determination of more cost
effective method or an emergency.
(a) Congress has expressly provided
that the contract method based on
competitive bidding shall be used by a
State transportation department or
county for performance of highway
work financed with the aid of Federal
funds unless the State transportation
department demonstrates, to the satisfaction of the Secretary, that some
other method is more cost effective or
that an emergency exists.
(b) When a State transportation department determines it necessary due
to an emergency to undertake a federally financed highway construction
project by force account or negotiated
contract method, it shall submit a request to the Division Administrator
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identifying and describing the project,
the kinds of work to be performed, the
method to be used, the estimated costs,
the estimated Federal Funds to be provided, and the reason or reasons that
an emergency exists.
(c) Except as provided in paragraph
(b) of this section, when a State transportation department desires that
highway construction work financed
with the aid of Federal funds, other
than the kinds of work designated
under § 635.205(b), be undertaken by
force account, it shall submit a request
to the Division Administrator identifying and describing the project and
the kind of work to be performed, the
estimated costs, the estimated Federal
funds to be provided, and the reason or
reasons that force account for such
project is considered cost effective.
(d) The Division Administrator shall
notify the State transportation department in writing of his/her determination.

track and signal work. Adjustment of
utility facilities shall include minor
work on the utility’s existing facilities
routinely performed by the utility with
its own forces and includes minor installations of new facilities to provide
power, minor lighting, telephone,
water and similar utility service to a
rest area, weigh-station, movable
bridge, or other highway appurtenance,
provided such installation cannot feasibly be done as incidental to a major
installation project such as an extensive highway lighting system.

[52 FR 45172, Nov. 25, 1987]

To prescribe the policies and procedures under which a State transportation department may be authorized
to advance a Federal-aid highway
project to the physical construction
stage.

§ 635.205 Finding of cost effectiveness.
(a) It may be found cost effective for
a State transportation department or
county to undertake a federally financed highway construction project
by force account when a situation exists
in
which
the
rights
or
resposibilities of the community at
large are so affected as to require some
special course of action, including situations where there is a lack of bids or
the bids received are unreasonable.
(b) Pursuant to authority in 23 U.S.C.
112(b), it is hereby determined that by
reason of the inherent nature of the operations involved, it is cost effective to
perform by force account the adjustment of railroad or utility facilities
and similar types of facilities owned or
operated by a public agency, a railroad,
or a utility company provided that the
organization is qualified to perform the
work in a satisfactory manner. The installation of new facilities shall be undertaken by competitive bidding except as provided in § 635.204(c). Adjustment of railroad facilities shall include
minor work on the railroad’s operating
facilities routinely performed by the
railroad with its own forces such as the
installation of grade crossing warning
devices, crossing surfaces, and minor

[52 FR 45173, Nov. 25, 1987]

Subpart C—Physical Construction
Authorization
SOURCE: 40 FR 17251, Apr. 18, 1975, unless
otherwise noted.

§ 635.301

§ 635.303

Purpose.

Applicability.

The provisions of this subpart are applicable to all Federal-aid highway
construction projects.
[69 FR 7119, Feb. 13, 2004]

§ 635.305

Physical construction.

For purposes of this subpart the
physical construction of a project is
considered to consist of the actual construction of the highway itself with its
appurtenant facilities. It includes any
removal, adjustment or demolition of
buildings or major obstructions, and
utility or railroad work that is a part
of the contract for the physical construction.
§ 635.307

Coordination.

(a) The right-of-way clearance, utility, and railroad work are to be so coordinated with the physical construction that no unnecessary delay or cost
for the physical construction will
occur.
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(b) All right-of-way clearance, utility, and railroad work performed separately from the contract for the physical construction of the project are to
be accomplished in accordance with
provisions of the following:
(1) 23 CFR part 140, subpart I;
(2) 23 CFR part 646, subpart B;
(3) 23 CFR 710.403; and
(4) 23 CFR part 645, subpart A.
[40 FR 17251, Apr. 18, 1975, as amended at 40
FR 25585, June 17, 1975; 64 FR 71289, Dec. 21,
1999]

§ 635.309 Authorization.
Authorization to advertise the physical construction for bids or to proceed
with force account construction thereof shall normally be issued as soon as,
but not until, all of the following conditions have been met:
(a) The plans, specifications, and estimates (PS&E) have been approved.
(b) A statement is received from the
State, either separately or combined
with the information required by paragraph (c) of this section, that either all
right-of-way (ROW) clearance, utility,
and railroad work has been completed
or that all necessary arrangements
have been made for it to be undertaken
and completed as required for proper
coordination with the physical construction schedules. Where it is determined that the completion of such
work in advance of the highway construction is not feasible or practical
due to economy, special operational
problems or the like, there shall be appropriate notification provided in the
bid proposals identifying the ROW
clearance, utility, and railroad work
which is to be underway concurrently
with the highway construction.
(c) Except as otherwise provided for
design-build projects in § 710.309 of this
chapter and paragraph (p) of this section, a statement is received from the
State certifying that all individuals
and families have been relocated to decent, safe, and sanitary housing or that
the State has made available to
relocatees adequate replacement housing in accordance with the provisions
of the 49 CFR part 24 and that one of
the following has application:
(1) All necessary ROW, including control of access rights when pertinent,
have been acquired including legal and

physical possession. Trial or appeal of
cases may be pending in court but legal
possession has been obtained. There
may be some improvements remaining
on the ROW but all occupants have vacated the lands and improvements and
the State has physical possession and
the right to remove, salvage, or demolish these improvements and enter on
all land.
(2) Although all necessary ROW have
not been fully acquired, the right to occupy and to use all ROW required for
the proper execution of the project has
been acquired. Trial or appeal of some
parcels may be pending in court and on
other parcels full legal possession has
not been obtained but right of entry
has been obtained, the occupants of all
lands and improvements have vacated
and the State has physical possession
and right to remove, salvage, or demolish these improvements.
(3) The acquisition or right of occupancy and use of a few remaining parcels is not complete, but all occupants
of the residences on such parcels have
had replacement housing made available to them in accordance with 49
CFR 24.204. Under these circumstances,
the State may request the Federal
Highway Administration (FHWA) to
authorize actions based on a conditional certification as provided in this
paragraph.
(i) The State may request approval
for the advertisement for bids based on
a conditional certification. The FHWA
will approve the request unless it finds
that it will not be in the public interest to proceed with the bidding before
acquisition activities are complete.
(ii) The State may request approval
for physical construction under a contract or through force account work
based on a conditional certification.
The FHWA will approve the request
only if FHWA finds there are exceptional circumstances that make it in
the public interest to proceed with construction before acquisition activities
are complete.
(iii) Whenever a conditional certification is used, the State shall ensure
that occupants of residences, businesses, farms, or non-profit organizations who have not yet moved from the
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ROW are protected against unnecessary inconvenience and disproportionate injury or any action coercive in
nature.
(iv) When the State requests authorization under a conditional certification to advertise for bids or to proceed with physical construction where
acquisition or right of occupancy and
use of a few parcels has not been obtained, full explanation and reasons
therefor, including identification of
each such parcel, will be set forth in
the State’s request along with a realistic date when physical occupancy and
use is anticipated as well as substantiation that such date is realistic. Appropriate notification must be provided
in the request for bids, identifying all
locations where right of occupancy and
use has not been obtained. Prior to the
State issuing a notice to proceed with
construction to the contractor, the
State shall provide an updated notification to FHWA identifying all locations where right of occupancy and use
has not been obtained along with a realistic date when physical occupancy
and use is anticipated.
(v) Participation of title 23 funds in
construction delay claims resulting
from unavailable parcels shall be determined in accordance with § 635.124. The
FHWA will determine the extent of
title 23 participation in costs related to
construction delay claims resulting
from unavailable parcels where FHWA
determines the State did not follow approved processes and procedures.
(d) The State transportation department (SDOT), in accordance with 23
CFR 771.111(h), has submitted public
hearing transcripts, certifications and
reports pursuant to 23 U.S.C. 128.
(e) An affirmative finding of cost effectiveness or that an emergency exists
has been made as required by 23 U.S.C.
112, when construction by some method
other than contract based on competitive bidding is contemplated.
(f) Minimum wage rates determined
by the Department of Labor in accordance with the provisions of 23 U.S.C.
113, are in effect and will not expire before the end of the period within which
it can reasonably be expected that the
contract will be awarded.
(g) A statement has been received
that ROW has been acquired or will be

acquired in accordance with 49 CFR
part 24 and part 710 of this chapter, or
that acquisition of ROW is not required.
(h) A statement has been received
that the steps relative to relocation advisory assistance and payments as required by 49 CFR part 24 have been
taken, or that they are not required.
(i) The FHWA has determined that
appropriate measures have been included in the PS&E in keeping with approved guidelines, for minimizing possible soil erosion and water pollution
as a result of highway construction operations.
(j) The FHWA has determined that
requirements of 23 CFR part 771 have
been fulfilled and appropriate measures
have been included in the PS&E to ensure that conditions and commitments
made in the development of the project
to mitigate environmental harm will
be met.
(k) Where utility facilities are to use
and occupy the right-of-way, the State
has demonstrated to the satisfaction of
the FHWA that the provisions of
§ 645.119(b) of this chapter have been
fulfilled.
(l) The FHWA has verified the fact
that adequate replacement housing is
in place and has been made available to
all affected persons.
(m) Where applicable, area wide
agency review has been accomplished
as required by 42 U.S.C. 3334 and 4231
through 4233.
(n) The FHWA has determined that
the PS&E provide for the erection of
only those information signs and traffic control devices that conform to the
standards developed by the Secretary
of Transportation or mandates of Federal law and do not include promotional or other informational signs
regarding such matters as identification of public officials, contractors, organizational affiliations, and related
logos and symbols.
(o) The FHWA has determined that,
where applicable, provisions are included in the PS&E that require the
erection of funding source signs, for
the life of the construction project, in
accordance with section 154 of the Surface Transportation and Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970, as
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amended (Pub. L. 91–646, 84 Stat. 1894;
primarily codified in 42 U.S.C. 4601 et
seq.;) (Uniform Act).
(p) In the case of a design-build or
CM/GC project, the following certification requirements apply
(1) The FHWA’s project authorization
for final design and physical construction will not be issued until the following conditions have been met:
(i) All projects must conform with
the statewide and metropolitan transportation planning requirements (23
CFR part 450).
(ii) All projects in air quality nonattainment and maintenance areas
must meet all transportation conformity requirements (40 CFR parts 51
and 93).
(iii) The NEPA review process has
been concluded. (See § 636.109 of this
chapter).
(iv) The Request for Proposals document has been approved.
(v) A statement is received from the
SDOT that either all ROW, utility, and
railroad work has been completed or
that all necessary arrangements will be
made for the completion of ROW, utility, and railroad work.
(vi) If the STD elects to include
right-of-way, utility, and/or railroad
services as part of the design-builder’s
or CM/GC contractor’s scope of work,
then the applicable design-build Request for Proposals document, or the
CM/GC solicitation document must include:
(2) During a conformity lapse, an
Early Acquisition Project carried out
in accordance with § 710.501 of this
chapter or a design-build project (including ROW acquisition activities)
may continue if, prior to the conformity lapse, the National Environmental Policy Act (NEPA) (42 U.S.C.
4321, et seq.) process was completed and
the project has not changed significantly in design scope, FHWA authorized the early acquisition or designbuild project, and the project met
transportation
conformity
requirements (40 CFR parts 51 and 93).
(3) Changes to the design-build or
CM/GC project concept and scope may
require a modification of the transportation plan and transportation improvement program. The project sponsor must comply with the metropolitan

and statewide transportation planning
requirements in 23 CFR part 450 and
the transportation conformity requirements (40 CFR parts 51 and 93) in air
quality nonattainment and maintenance areas, and provide appropriate
approval notification to the design
builder or the CM/GC contractor for
such changes.
[81 FR 57728, Aug. 23, 2016, as amended at 81
FR 86943, Dec. 2, 2016]

Subpart D—General Material
Requirements
SOURCE: 41 FR 36204, Aug. 27, 1976, unless
otherwise noted.

§ 635.401

Purpose.

The purpose of this subpart is to prescribe requirements and procedures relating to product and material selection and use on Federal-aid highway
projects.
§ 635.403

Definitions.

As used in this subpart, the following
terms have the meanings indicated:
(a) FHWA Division Administrator
means the chief Federal Highway Administration (FHWA) official assigned
to conduct business in a particular
State;
(b) Material means any tangible substance incorporated into a Federal-aid
highway project;
(c) PS&E means plans, specifications,
and estimates;
(d) Special provisions means additions
and revisions to the standard and supplemental specifications applicable to
an individual project;
(e) Standard specifications means a
compilation in book form of specifications approved for general application
and repetitive use;
(f) State has the meaning set forth in
23 U.S.C. 101;
(g) State transportation department
means that department, commission,
board, or official of any State charged
by its laws with the responsibility for
highway construction;
(h) Supplemental specifications means
approved additions and revisions to the
standard specifications.
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§ 635.407

Applicability.

The requirements and procedures
prescribed in this subpart apply to all
contracts relating to Federal-aid highway projects.
[69 FR 7119, Feb. 13, 2004]

§ 635.407 Use of materials made available by a public agency.
(a) Contracts for highway projects
shall require the contractor to furnish
all materials to be incorporated in the
work and shall permit the contractor
to select the sources from which the
materials are to be obtained. Exception
to this requirement may be made when
there is a definite finding by the State
transportation department and concurred in by the FHWA Division Administrator, that it is in the public interest to require the contractor to use
material furnished by the State transportation department or from sources
designated by the State transportation
department. In cases such as this, the
FHWA does not expect mutual sharing
of costs unless the State transportation department receives a related
credit from another agency or political
subdivision of the State. Where such a
credit does accrue to the State transportation department, it shall be applied to the Federal-aid project involved. The designation of a mandatory
material source may be permitted
based on environmental considerations,
provided the environment would be
substantially enhanced without excessive cost. Otherwise, if a State transportation department proposal to designate a material source for mandatory
use would result in higher project
costs, Federal-aid funds shall not participate in the increase even if the designation would conserve other public
funds.
(b) The provisions of paragraph (a) of
this section will not preclude the designation in the plans and specifications
of sources of local natural materials,
such as borrow aggregates, that have
been investigated by the State transportation department and found to
contain materials meeting specification requirements. The use of materials from such designated sources
shall not be mandatory unless there is

a finding of public interest as stated in
paragraph (a) of this section.
(c) Federal funds may participate in
the cost of specifications materials
made available by a public agency
when they have been actually incorporated in accepted items of work, or
in the cost of such materials meeting
the criteria and stockpiled at the locations specified in § 635.114 of this chapter.
(d) To be eligible for Federal participation in its cost, any material, other
than local natural materials, to be purchased by the State transportation department and furnished to the contractor for mandatory use in the
project, must have been acquired on
the basis of competitive bidding, except when there is a finding of public
interest justifying the use of another
method of acquisition. The location
and unit price at which such material
will be available to the contractor
must be stated in the special provisions
for the benefit of all prospective bidders. The unit cost eligible for Federation participation will be limited to
the unit cost of such material to the
State transportation department.
(e) When the State transportation department or another public agency
owns or has control over the source of
a local natural material the unit price
at which such material will be made
available to the contractor must be
stated in the plans or special provisions. Federal participation will be
limited to (1) the cost of the material
to the State transportation department or other public agency; or (2) the
fair and reasonable value of the material, whichever is less. Special cases
may arise that will justify Federal participation on a basis other than that
set forth above. Such cases should be
fully documented and receive advance
approval by the FHWA Division Administrator.
(f) Costs incurred by the State transportation department or other public
agency for acquiring a designated
source or the right to take materials
from it will not be eligible for Federal
participation if the source is not used
by the contractor.
(g) The contract provisions for one or
a combination of Federal-aid projects
shall not specify a mandatory site for
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the disposal of surplus excavated materials unless there is a finding by the
State transportation department with
the concurrence of the FHWA Division
Administrator that such placement is
the most economical except that the
designation of a mandatory site may be
permitted based on environmental considerations, provided the environment
would be substantially enhanced without excessive cost.
§ 635.409 Restrictions upon materials.
No requirement shall be imposed and
no procedure shall be enforced by any
State transportation department in
connection with a project which may
operate:
(a) To require the use of or provide a
price differential in favor of articles or
materials produced within the State,
or otherwise to prohibit, restrict or
discriminate against the use of articles
or materials shipped from or prepared,
made or produced in any State, territory or possession of the United States;
or
(b) To prohibit, restrict or otherwise
discriminate against the use of articles
or materials of foreign origin to any
greater extent than is permissible
under policies of the Department of
Transportation as evidenced by requirements and procedures prescribed
by the FHWA Administrator to carry
out such policies.
§ 635.410 Buy America requirements.
(a) The provisions of this section
shall prevail and be given precedence
over any requirements of this subpart
which are contrary to this section.
However, nothing in this section shall
be construed to be contrary to the requirements of § 635.409(a) of this subpart.
(b) No Federal-aid highway construction project is to be authorized for advertisement or otherwise authorized to
proceed unless at least one of the following requirements is met:
(1) The project either: (i) Includes no
permanently incorporated steel or iron
materials, or (ii) if steel or iron materials are to be used, all manufacturing
processes, including application of a
coating, for these materials must occur
in the United States. Coating includes
all processes which protect or enhance

the value of the material to which the
coating is applied.
(2) The State has standard contract
provisions that require the use of domestic materials and products, including steel and iron materials, to the
same or greater extent as the provisions set forth in this section.
(3) The State elects to include alternate bid provisions for foreign and domestic steel and iron materials which
comply with the following requirements. Any procedure for obtaining alternate bids based on furnishing foreign steel and iron materials which is
acceptable to the Division Administrator may be used. The contract provisions must (i) require all bidders to
submit a bid based on furnishing domestic steel and iron materials, and
(ii) clearly state that the contract will
be awarded to the bidder who submits
the lowest total bid based on furnishing domestic steel and iron materials unless such total bid exceeds the
lowest total bid based on furnishing
foreign steel and iron materials by
more than 25 percent.
(4) When steel and iron materials are
used in a project, the requirements of
this section do not prevent a minimal
use of foreign steel and iron materials,
if the cost of such materials used does
not exceed one-tenth of one percent (0.1
percent) of the total contract cost or
$2,500, whichever is greater. For purposes of this paragraph, the cost is that
shown to be the value of the steel and
iron products as they are delivered to
the project.
(c)(1) A State may request a waiver
of the provisions of this section if;
(i) The application of those provisions would be inconsistent with the
public interest; or
(ii) Steel and iron materials/products
are not produced in the United States
in sufficient and reasonably available
quantities which are of a satisfactory
quality.
(2) A request for waiver, accompanied
by supporting information, must be
submitted in writing to the Regional
Federal
Highway
Administrator
(RFHWA) through the FHWA Division
Administrator. A request must be submitted sufficiently in advance of the
need for the waiver in order to allow
time for proper review and action on
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the request. The RFHWA will have approval authority on the request.
(3) Requests for waivers may be made
for specific projects, or for certain materials or products in specific geographic areas, or for combinations of
both, depending on the circumstances.
(4) The denial of the request by the
RFHWA may be appealed by the State
to the Federal Highway Administrator
(Administrator), whose action on the
request shall be considered administratively final.
(5) A request for a waiver which involves nationwide public interest or
availability issues or more than one
FHWA region may be submitted by the
RFHWA to the Administrator for action.
(6) A request for waiver and an appeal
from a denial of a request must include
facts and justification to support the
granting of the waiver. The FHWA response to a request or appeal will be in
writing and made available to the public upon request. Any request for a nationwide waiver and FHWA’s action on
such a request may be published in the
FEDERAL REGISTER for public comment.
(7) In determining whether the waivers described in paragraph (c)(1) of this
section will be granted, the FHWA will
consider all appropriate factors including, but not limited to, cost, administrative burden, and delay that would be
imposed if the provision were not
waived.
(d) Standard State and Federal-aid
contract procedures may be used to assure compliance with the requirements
of this section.
[48 FR 53104, Nov. 25, 1983, as amended at 49
FR 18821, May 3, 1984; 58 FR 38975, July 21,
1993]

§ 635.411
tion.

Material

or

product

selec-

(a) Federal funds shall not participate, directly or indirectly, in payment
for any premium or royalty on any patented or proprietary material, specification, or process specifically set
forth in the plans and specifications for
a project, unless:
(1) Such patented or proprietary item
is purchased or obtained through competitive bidding with equally suitable
unpatented items; or

(2) The State transportation department certifies either that such patented or proprietary item is essential
for synchronization with existing highway facilities, or that no equally suitable alternate exists; or
(3) Such patented or proprietary item
is used for research or for a distinctive
type of construction on relatively
short sections of road for experimental
purposes.
(b) When there is available for purchase more than one nonpatented, nonproprietary material, semifinished or
finished article or product that will
fulfill the requirements for an item of
work of a project and these available
materials or products are judged to be
of satisfactory quality and equally acceptable on the basis of engineering
analysis and the anticipated prices for
the related item(s) of work are estimated to be approximately the same,
the PS&E for the project shall either
contain or include by reference the
specifications for each such material or
product that is considered acceptable
for incorporation in the work. If the
State transportation department wishes to substitute some other acceptable
material or product for the material or
product designated by the successful
bidder or bid as the lowest alternate,
and such substitution results in an increase in costs, there will not be Federal-aid participation in any increase
in costs.
(c) A State transportation department may require a specific material
or product when there are other acceptable materials and products, when
such specific choice is approved by the
Division Administrator as being in the
public interest. When the Division Administrator’s approval is not obtained,
the item will be nonparticipating unless bidding procedures are used that
establish the unit price of each acceptable alternative. In this case Federalaid participation will be based on the
lowest price so established.
(d) Reference in specifications and on
plans to single trade name materials
will not be approved on Federal-aid
contracts.
(e) In the case of a design-build
project, the following requirements
apply: Federal funds shall not participate, directly or indirectly, in payment
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for any premium or royalty on any patented or proprietary material, specification, or process specifically set
forth in the Request for Proposals document unless the conditions of paragraph (a) of this section are applicable.
(f) State transportation departments
(State DOTs) shall have the autonomy
to determine culvert and storm sewer
material types to be included in the
construction of a project on a Federalaid highway.
[41 FR 36204, Aug. 27, 1976, as amended at 67
FR 75926, Dec. 10, 2002; 71 FR 66454, Nov. 15,
2006; 78 FR 5717, Jan. 28, 2013]

§ 635.413 Guaranty
and
warranty
clauses.
The STD may include warranty provisions in National Highway System
(NHS) construction contracts in accordance with the following:
(a) Warranty provisions shall be for a
specific construction product or feature. Items of maintenance not eligible
for Federal participation shall not be
covered.
(b) All warranty requirements and
subsequent revisions shall be submitted to the Division Administrator
for advance approval.
(c) No warranty requirement shall be
approved which, in the judgment of the
Division Administrator, may place an
undue obligation on the contractor for
items over which the contractor has no
control.
(d) A STD may follow its own procedures regarding the inclusion of warranty provisions in non-NHS Federalaid contracts.
(e) In the case of a design-build
project, the following requirements
will apply instead of paragraphs (a)
through (d) of this section.
(1) General project warranties may be
used on NHS projects, provided:
(i) The term of the warranty is short
(generally one to two years); however,
projects developed under a public-private agreement may include warranties that are appropriate for the term
of the contract or agreement.
(ii) The warranty is not the sole
means of acceptance;
(iii) The warranty must not include
items of routine maintenance which
are not eligible for Federal participation; and,

(iv) The warranty may include the
quality of workmanship, materials and
other specific tasks identified in the
contract.
(2) Performance warranties for specific products on NHS projects may be
used at the STD’s discretion. If performance warranties are used, detailed
performance criteria must be provided
in the Request for Proposal document.
(3) The STD may follow its own procedures regarding the inclusion of warranty provisions on non-NHS Federalaid design-build contracts.
(4) For best value selections, the STD
may allow proposers to submit alternate warranty proposals that improve
upon the warranty terms in the RFP
document. Such alternate warranty
proposals must be in addition to the
base proposal that responds to the RFP
requirements.
[60 FR 44274, Aug. 25, 1995, as amended at 67
FR 75926, Dec. 10, 2002; 72 FR 45336, Aug. 14,
2007]

§ 635.417 Convict produced materials.
(a) Materials produced after July 1,
1991, by convict labor may only be incorporated in a Federal-aid highway
construction project if such materials
have been:
(1) Produced by convicts who are on
parole, supervised release, or probation
from a prison or
(2) Produced in a qualified prison facility and the cumulative annual production amount of such materials for
use in Federal-aid highway construction does not exceed the amount of
such materials produced in such facility for use in Federal-aid highway construction during the 12-month period
ending July 1, 1987.
(b) Qualified prison facility means any
prison facility in which convicts, during the 12-month period ending July 1,
1987, produced materials for use in Federal-aid highway construction projects.
[53 FR 1923, Jan. 25, 1988, as amended at 58
FR 38975, July 21, 1993]

Subpart E—Construction Manager/General
Contractor
(CM/GC) Contracting
SOURCE: 81 FR 86943, Dec. 2, 2016, unless
otherwise noted.
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§ 635.501 Purpose.
The regulations in this subpart prescribe policies, requirements, and procedures relating to the use of the CM/
GC method of contracting on Federalaid projects.
§ 635.502 Definitions.
As used in this subpart:
Agreed price means the price agreed
to by the Construction Manager/General Contractor (CM/GC) contractor
and the contracting agency to provide
construction services for a specific
scope and schedule.
CM/GC contractor means the entity
that has been awarded a two-phase contract for a CM/GC project and is responsible for providing preconstruction
services under the first phase and, if a
price agreement is reached, construction services under the second phase of
such contract.
CM/GC project means a project to be
delivered using a two-phase contract
with a CM/GC contractor for services
during the preconstruction and, if
there is an agreed price, construction
phases of a project.
Construction services means the physical construction work undertaken by
a CM/GC contractor to construct a
project or a portion of the project (including early work packages). Construction services include all costs to
perform, supervise, and administer
physical construction work. Construction services may be authorized as a
single contract for the project, or
through a combination of contracts
covering portions of the CM/GC project.
Contracting agency means the State
Transportation Agency (STA), and any
State or local government agency, public-private partnership, or Indian tribe
(as defined in 2 CFR 200.54) that is the
acting under the supervision of the
STA and is awarding and administering
a CM/GC contract.
Division Administrator means the chief
FHWA official assigned to conduct
business in a particular State.
Early work package means a portion
or phase of physical construction work
(including but not limited to site preparation, structure demolition, hazardous material abatement/treatment/
removal, early material acquisition/
fabrication contracts, or any action

that materially affects the objective
consideration of alternatives in the
NEPA review process) that is procured
after NEPA is complete but before all
design work for the project is complete. Contracting agencies may procure an early work package when construction risks have been addressed
(both agency and CM/GC contractor
risks) and the scope of work is defined
sufficiently for the contracting agency
and the CM/GC contractor to reasonably determine price. The requirements
in
§ 635.506
(including
§ 635.506(d)(2)) and § 635.507 apply to procuring an early work package and
FHWA authorization for an early work
package.
Final design has the same meaning as
defined in § 636.103 of this chapter.
NEPA process means the environmental review required under the National
Environmental
Policy
Act
(NEPA) of 1969 (42 U.S.C. 4321 et seq.),
applicable portions of the NEPA implementing regulations at 40 CFR parts
1500–1508, and part 771 of this chapter.
Preconstruction services means consulting to provide a contracting agency
and its designer with information regarding the impacts of design on the
physical construction of the project,
including but not limited to: Scheduling, work sequencing, cost engineering, constructability, cost estimating,
and risk identification. Under a
preconstruction services contract, the
CM/GC contractor may provide consulting services during both preliminary and, subject to provisions in this
subpart, final design. Such services
may include on-site material sampling
and data collection to assist the contacting agency’s design team in its preliminary design work, but do not include design and engineering-related
services as defined in § 172.3 of this
chapter. The services may include the
preparation of plans typically developed by a construction contractor during the construction phase (such as
preliminary staging or preliminary
falsework plans) when needed for the
NEPA process. However, services involving plans or submittals that are
considered elements of final design and
not needed for the NEPA process (such
as shop drawings or fabrication plans)
is not allowed, even on an at-risk basis,
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prior to the completion of the NEPA
review process.
Preliminary design has the same
meaning as defined in section 636.103 of
this title.
Solicitation document means the document used by the contracting agency
to advertise the CM/GC project and request expressions of interest, statements of qualifications, proposals, or
offers.
State transportation agency (STA) has
the same meaning as the term State
transportation
department
(STD)
under § 635.102 of this chapter.
§ 635.503 Applicability.
The provisions of this subpart apply
to all Federal-aid projects within the
right-of-way of a public highway, those
projects required by law to be treated
as if located on a Federal-aid highway,
and other projects which are linked to
such projects (i.e., the project would
not exist without another Federal-aid
highway project) that are to be delivered using the CM/GC contractor method.
§ 635.504 CM/GC Requirements.
(a) In general. A contracting agency
may award a two-phase contract to a
CM/GC contractor for preconstruction
and construction services. The first
phase
of
this
contract
is
the
preconstruction services phase. The
second phase is the construction services phase. The construction services
phase may occur under one contract or
under multiple contracts covering portions of the project, including early
work packages.
(b) Procurement requirements. (1) The
contracting agency may procure the
CM/GC contract using applicable State
or local competitive selection procurement procedures as long as those procedures do not serve as a barrier to free
and open competition or conflict with
applicable Federal laws and regulations.
(2) Contracting agency procedures
may use any of the following solicitation options in procuring a CM/GC contract: Letters of interest, requests for
qualifications, interviews, request for
proposals or other solicitation procedures provided by applicable State law,
regulation or policy. Single-phase or

multiple-phase selection procedures
may also be used.
(3) Contracting agency procedures
shall require, at a minimum, that a
CM/GC contract be advertised through
solicitation documents that:
(i) Clearly define the scope of services being requested;
(ii) List evaluation factors and significant subfactors and their relative
importance in evaluating proposals;
(iii) List all required deliverables;
(iv) Identify whether interviews will
be conducted before establishing the
final rank (however, the contracting
agency may reserve the right to make
a final determination whether interviews are needed based on responses to
the solicitation); and
(v) Include or reference sample contract form(s).
(4) If interviews are used in the selection process, the contracting agency
must offer the opportunity for an
interview to all short listed firms (or
firms that submitted responsive proposals, if a short list is not used). Also,
if interviews are used, then the contracting agency must not engage in
conduct that favors one firm over another and must not disclose a firm’s
offer to another firm.
(5) A contracting agency may award
a CM/GC contract based on qualifications, experience, best value, or any
other combination of factors considered appropriate by the contracting
agency and the Division Administrator
and which are clearly specified in the
solicitation documents.
(6) In the event that the contracting
agency is unwilling or unable to enter
into a contract with the CM/GC contractor for the construction services
phase of the project (including any
early work package), after the concurrence of the Division Administrator,
the contracting agency may initiate a
new procurement process meeting the
requirements of subpart A of this part,
or of another approved method for the
affected portion of the construction
work. If Federal-aid participation is
being requested in the cost of construction, the contracting agency must request FHWA’s approval before advertising for bids or proposals in accordance with § 635.112 and part 636 of this
chapter. When the contracting agency
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makes a decision to initiate a new procurement, the contracting agency may
determine that the CM/GC contractor
is likely to have a competitive advantage that could adversely affect fair
and open competition and not allow
the CM/GC contractor to submit competitive bids.
(c) FHWA approval of CM/GC procedures. (1) The STA must submit its proposed CM/GC procurement procedures
to the FHWA Division Administrator
for review and approval. Any changes
in approved procedures and requirements shall also be subject to approval
by the Division Administrator. Other
contracting agencies may follow STA
approved procedures, or their own procedures if approved by both the STA
and FHWA.
(2) The Division Administrator may
approve procedures that conform to the
requirements of this subpart and which
do not, in the opinion of the Division
Administrator, operate to restrict competition. The Division Administrator’s
approval of CM/GC procurement procedures may not be delegated or assigned
to the STA.
(d) Subcontracting. Consistent with
§ 635.116(a), contracts for construction
services must specify a minimum percentage of work (no less than 30 percent of the total cost of all construction services performed under the CM/
GC contract, excluding specialty work)
that a contractor must perform with
its own forces. If required by State law,
regulation, or administrative policy,
the contracting agency may require
the CM/GC contractor to competitively
let and award subcontracts for construction services to the lowest responsive bidder.
(e) Payment methods. (1) The method
of payment to the CM/GC contractor
shall be set forth in the original solicitation documents, contract, and any
contract modification or change order
thereto. A single contract may contain
different payment methods as appropriate for compensation of different
elements of work.
(2) The methods of payment for
preconstruction services shall be:
Lump sum, cost plus fixed fee, cost per
unit of work, specific rates of compensation, or other comparable payment method permitted in State law

and regulation. When compensation is
based on actual costs, an approved indirect cost rate must be used. The cost
plus a percentage of cost and percentage of construction cost methods of
payment shall not be used.
(3) The method of payment for construction services may include any
method of payment authorized by
State law (including, but not limited
to, lump sum, unit price, and target
price). The cost plus a percentage of
cost and percentage of construction
cost methods of payment shall not be
used.
§ 635.505 Relationship to the NEPA
process.
(a) In procuring a CM/GC contract before the completion of the NEPA process, the contracting agency may:
(1) Issue solicitation documents;
(2) Proceed with the award of a CM/
GC
contract
providing
for
preconstruction services and an option
to enter into a future contract for construction services once the NEPA review process is complete;
(3) Issue notices to proceed to the
CM/GC contractor for preconstruction
services, excluding final design-related
activities; and
(4) Issue a notice-to-proceed to a consultant design firm for the preliminary
design and any work related to preliminary design of the project to the extent
that those actions do not limit any
reasonable range of alternatives.
(b) The contracting agency shall not
initiate construction activities (even
on an at-risk basis) or allow such activities to proceed prior to the completion of the NEPA process. The contracting agency shall not perform or
contract for construction services (including early work packages of any
kind) prior to the completion of the
NEPA process.
(c) A contracting agency may proceed, solely at the risk and expense of
the contracting agency, with design activities at any level of detail, including
final design and preconstruction services associated with final design, for a
CM/GC project before completion of the
NEPA process without affecting subsequent approvals required for the
project. However, FHWA shall not authorize final design activities and
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preconstruction services associated
with final design, and such activities
shall not be eligible for Federal funding as provided in § 635.506(c), until
after the completion the NEPA process. A contracting agency may use a
CM/GC contractor for preconstruction
services associated with at-risk final
design only if the contracting agency
has a procedure for segregating the
costs of the CM/GC contractor’s at-risk
work from preconstruction services eligible for reimbursement during the
NEPA process. If a contracting agency
decides to perform at-risk final design,
it must notify FHWA of its decision to
do so before undertaking such activities.
(d) The CM/GC contract must include
termination provisions in the event the
environmental review process does not
result in the selection of a build alternative. This termination provision is in
addition to the termination for cause
or convenience clause required by Appendix II to 2 CFR part 200.
(e) If the contracting agency expects
to use information from the CM/GC
contractor in the NEPA review for the
project, then the contracting agency is
responsible for ensuring its CM/GC contract gives the contracting agency the
right to obtain, as needed, technical information on all alternatives analyzed
in the NEPA review.
(f) The CM/GC contract must include
appropriate provisions ensuring no
commitments are made to any alternative during the NEPA process, and
that the comparative merits of all alternatives identified and considered
during the NEPA process, including the
no-build alternative, will be evaluated
and fairly considered.
(g) The CM/GC contractor must not
prepare NEPA documentation or have
any
decisionmaking
responsibility
with respect to the NEPA process.
However, the CM/GC contractor may be
requested to provide information about
the project and possible mitigation actions, including constructability information, and its work product may be
considered in the NEPA analysis and
included in the record.
(h) Any contract for construction
services under a CM/GC contract must
include appropriate provisions ensuring
that all environmental and mitigation

measures identified in the NEPA documentation and committed to in the
NEPA determination for the selected
alternative will be implemented, excepting only measures the contracting
agency expressly describes in the CM/
GC contract as excluded because they
are the responsibility of others.
§ 635.506 Project
thorizations.
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(a) In general. (1) Under 23 U.S.C.
106(c), the States may assume certain
FHWA responsibilities for project design, plans, specifications, estimates,
contract awards, and inspections. Any
individual State’s assumption of FHWA
responsibilities for approvals and determinations for CM/GC projects, as described in this subpart, will be addressed in the State’s FHWA/STA
Stewardship and Oversight Agreement.
The State may not further delegate or
assign those responsibilities. If an STA
assumes responsibility for an FHWA
approval or determination contained in
this subpart, the STA will include documentation in the project file sufficient to substantiate its actions and to
support any request for authorization
of funds. The STA will provide FHWA
with the documentation upon request.
(2) States cannot assume FHWA review or approval responsibilities for
§§ 635.504(c) (review and approval of CM/
GC
procurement
procedures)
or
635.506(c) (FHWA post-NEPA review of
at-risk final design costs for eligibility).
(3) In accordance with 23 U.S.C.
106(c), States may assume FHWA review or approval responsibilities for
§§ 635.504(b)(6) (approval of bidding),
635.504(e)(3) (approval of indirect cost
rate),
635.506(b)
(approval
of
preconstruction price and cost/price
analysis), 635.506(d)(2) (approval of
price estimate for entire project),
635.506(d)(4) (approval of construction
price analysis for each construction
services contract), and 635.506(e) (approval of preconstruction services and
construction services contract awards)
for CM/GC projects on the National
Highway System, including projects on
the Interstate System, and must assume such responsibilities for projects
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off the National Highway System unless the State determines such assumption is not appropriate.
(b) Preconstruction services approvals
and authorization. (1) If the contracting
agency wishes Federal participation in
the cost of the CM/GC contractor’s
preconstruction services, it must request FHWA’s authorization of preliminary engineering before incurring such
costs, except as provided by section
1440 of the Fixing America’s Surface
Transportation Act, Pub. L. 114–357
(December 1, 2015).
(2) Before authorizing pre-construction services by the CM/GC contractor,
the Division Administrator must review and approve the contracting agency’s cost or price analysis for the
preconstruction services procurement
(including contract modifications). A
cost or price analysis is encouraged but
not required for procurements less
than the simplified acquisition threshold in 2 CFR 200.88. The requirements
of this paragraph apply when the contracting agency is requesting Federal
assistance
in
the
cost
of
preconstruction services.
(c) Final design during NEPA process.
(1) If the contracting agency proceeds
with final design activities, including
CM/GC preconstruction services associated with final design activities, at its
own expense before the completion of
the NEPA process, then those activities for the selected alternative may be
eligible for Federal reimbursement
after the completion of the NEPA process so long as the Division Administrator finds that the contracting agency’s final design-related activities:
(i) Did not limit the identification
and fair evaluation of a reasonable
range of alternatives for the proposed
project;
(ii) Did not result in an irrevocable
commitment by the contracting agency to the selection of a particular alternative;
(iii) Did not have an adverse environmental impact; and
(iv) Are necessary and reasonable and
adequately documented.
(2) If, during the NEPA process, the
Division Administrator finds the final
design work limits the fair evaluation
of alternatives, irrevocably commits
the contracting agency to the selection

of any alternative, or causes an adverse
environmental impact, then the Division Administrator shall require the
contracting agency to take any necessary action to ensure the integrity of
the NEPA process regardless of whether or not the contracting agency wishes to receive Federal reimbursement
for such activities.
(d) Construction services approvals and
authorizations. (1) Subject to the requirements in § 635.505, the contracting
agency may request Federal participation in the construction services costs
associated with a CM/GC construction
project, or portion of a project (including an early work package). In such
cases,
FHWA’s
construction
contracting requirements will apply to all
of the CM/GC project’s construction
contracts if any portion (including an
early work package) of the CM/GC
project construction is funded with
title 23 funds. Any expenses incurred
for construction services before FHWA
authorization shall not be eligible for
reimbursement except as may be determined in accordance with § 1.9 of this
chapter.
(2) The Division Administrator must
approve the price estimate for construction costs for the entire project
before authorization of construction
services (including authorization of an
early work package).
(3) The contracting agency must perform a price analysis for any contract
(or contract modification) that establishes or revises the scope, schedule or
price for the construction of the CM/GC
project or a portion of the project (including an early work package). The
price analysis must compare the agreed
price with the contracting agency’s engineer’s estimate or an independent
cost estimate (if required by the contracting agency). A price analysis is
encouraged but not required for procurements less than the simplified acquisition threshold in 2 CFR 200.88.
(4) The Division Administrator must
review and approve the contracting
agency’s price analysis and agreed
price for the construction services of a
CM/GC project or a portion of the
project (including an early work package) before authorization of construction services.
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(5) Where the contracting agency and
the CM/GC contractor agree on a price
for construction services that is approved under paragraph (d)(4) of this
section, FHWA’s authorization of construction services will be based on the
approved agreed price for the project or
portion of the project. The authorization may include authorization of an
early work package, including the advanced acquisition of materials consistent with § 635.122 and this subpart.
In the event that construction materials are acquired for a CM/GC project
but not installed in the CM/GC project,
the cost of such material will not be eligible for Federal-aid participation. In
accordance with § 635.507 and 2 CFR
part 200, FHWA may deny eligibility
for part or all of an early work package
if such work is not needed for, or used
for, the project.
(e) Contract award. The award of a
Federal-aid
CM/GC
contract
for
preconstruction services and the award
of contract(s) for construction services
require prior concurrence from the Division Administrator. The concurrence
is a prerequisite to authorization of
preconstruction and construction services (including authorization for an
early work package). Concurrence in
the CM/GC contract award for construction services constitutes approval
of the agreed price, scope, and schedule
for the work under that contract.
Where the contracting agency has established a Disadvantaged Business Enterprise (DBE) contract goal for the
CM/GC construction services contract,
the initial proposal for CM/GC construction services must include the
DBE documentation required by 49
CFR 26.53(b)(2), or it must include a
contractually binding commitment to
meet the DBE contract goal, with the
information required by 49 CFR
26.53(b)(2) provided before the contracting agency awards the contract
for construction services. A copy of the
executed contract between the contracting agency and the CM/GC contractor, including any contract for construction services, shall be furnished to
the Division Administrator as soon as
practical after execution. If the contracting agency decides not to proceed
with the award of a CM/GC construction services contract, then it must no-

tify the FHWA Division Administrator
as provided in § 635.504(b)(6).
§ 635.507

Cost eligibility.

(a) Costs, or prices based on estimated costs, under a CM/GC contract
shall be eligible for Federal-aid reimbursement only to the extent that
costs incurred, or cost estimates included in negotiated prices, are allowable in accordance with the Federal
cost principles (as specified in 2 CFR
part 200, subpart E). Contracting agencies must perform a cost or price analysis in connection with procurement
actions, including contract modifications, in accordance with 2 CFR
200.323(a) and this subpart.
(1) For preconstruction services, to
the extent that actual costs or cost estimates are included in negotiated
prices that will be used for cost reimbursement, the costs must comply with
the Federal cost principles to be eligible for participation.
(2) For construction services, the
price analysis must confirm the agreed
price is reasonable in order to satisfy
cost eligibility requirements (see
§ 635.506(d)(3)). The FHWA will rely on
an approved price analysis when authorizing funds for construction.
(b)
Indirect
cost
rates.
Where
preconstruction service payments are
based on actual costs the CM/GC contractor must provide an indirect cost
rate established in accordance with the
Federal cost principles (as specified in
2 CFR part 200 subpart E).
(c) Cost certification. (1) If the CM/GC
contractor presents an indirect cost
rate established in accordance with the
Federal cost principles (as specified in
2 CFR part 200 subpart E), it shall include a certification by an official of
the CM/GC contractor that all costs are
allowable in accordance with the Federal cost principles.
(2) An official of the CM/GC contractor shall be an individual executive
or financial officer of the CM/GC contractor’s organization, at a level no
lower than a Vice President or Chief
Financial Officer, or equivalent, who
has the authority to make representations about the financial information
utilized to establish the indirect cost
rate proposal submitted.
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(3) The certification of final indirect
costs shall read as follows:
Certificate of Final Indirect Costs
This is to certify that I have reviewed this proposal to establish final
indirect cost rates and to the best of
my knowledge and belief:
1. All costs included in this proposal
(identify proposal and date) to establish final indirect cost rates for (identify period covered by rate) are allowable in accordance with the cost principles in 2 CFR part 200 subpart E; and
2. This proposal does not include any
costs which are expressly unallowable
under applicable cost principles of 2
CFR part 200 subpart E.

PART 636—DESIGN-BUILD
CONTRACTING
Subpart A—General
Sec.
636.101 What does this part do?
636.102 Does this part apply to me?
636.103 What are the definitions of terms
used in this part?
636.104 Does this part apply to all Federalaid design-build projects?
636.105 Is the FHWA requiring the use of design-build?
636.106 [Reserved]
636.107 May contracting agencies use geographic preference in Federal-aid designbuild
or
public-private
partnership
projects?
636.108 [Reserved]
636.109 How does the NEPA process relate to
the design-build procurement process?
636.110 What procedures may be used for solicitations and receipt of proposals?
636.111 Can oral presentations be used during the procurement process?
636.112 May stipends be used?
636.113 Is the stipend amount eligible for
Federal participation?
636.114 What factors should be considered in
risk allocation?
636.115 May I meet with industry to gather
information concerning the appropriate
risk allocation strategies?
636.116 What organizational conflict of interest requirements apply to design-build
projects?
636.117 What conflict of interest standards
apply to individuals who serve as selection team members for the owner?
636.118 Is team switching allowed after contract award?
636.119 How does this part apply to a project
developed under a public-private partnership?

Subpart B—Selection Procedures, Award
Criteria
636.201 What selection procedures and award
criteria may be used?
636.202 When are two-phase design-build selection procedures appropriate?
636.203 What are the elements of two-phase
selection procedures for competitive proposals?
636.204 What items may be included in a
phase-one solicitation?
636.205 Can past performance be used as an
evaluation criteria?
636.206 How do I evaluate offerors who do
not have a record of relevant past performance?
636.207 Is there a limit on short listed
firms?
636.208 May
I
use
my
existing
prequalification procedures with designbuild contracts?
636.209 What items must be included in a
phase-two solicitation?
636.210 What requirements apply to projects
which use the modified design-build procedure?
636.211 When and how should tradeoffs be
used?
636.212 To what extent must tradeoff decisions be documented?

Subpart C—Proposal Evaluation Factors
636.301 How should proposal evaluation factors be selected?
636.302 Are there any limitations on the selection and use of proposal evaluation
factors?
636.303 May pre-qualification standards be
used as proposal evaluation criteria in
the RFP?
636.304 What process may be used to rate
and score proposals?
636.305 Can price information be provided to
analysts who are reviewing technical
proposals?

Subpart D—Exchanges
636.401 What types of information exchange
may take place prior to the release of the
RFP document?
636.402 What types of information exchange
may take place after the release of the
RFP document?
636.403 What information may be exchanged
with a clarification?
636.404 Can a competitive range be used to
limit competition?
636.405 After developing a short list, can I
still establish a competitive range?
636.406 Are communications allowed prior
to establishing the competitive range?
636.407 Am I limited in holding communications with certain firms?
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