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conference agreement means an agree-
ment between or among two or more
marine terminal operators and/or
ocean common carriers for the conduct
or facilitation of marine terminal oper-
ations that provides for the fixing of
and adherence to uniform maritime
terminal rates, charges, practices and
conditions of service relating to the re-
ceipt, handling, and/or delivery of pas-
sengers or cargo for all members; and

(2) No antitrust immunity is con-
ferred under the Act with regard to ter-
minal services provided to an ocean
common carrier under a marine ter-
minal services agreement that is not
filed with the Commission.

(c) The filing fee for optional filing of
terminal services agreements is pro-
vided in §535.401(g).

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 65036, Dec. 9, 2009]

§535.310 Marine terminal facilities
agreement—exemption.

(a) Marine terminal facilities agreement
means any agreement between or
among two or more marine terminal
operators, or between one or more ma-
rine terminal operators and one or
more ocean common carriers, to the
extent that the agreement involves
ocean transportation in the foreign
commerce of the United States, that
conveys to any of the involved parties
any rights to operate any marine ter-
minal facility by means of lease, li-
cense, permit, assignment, land rental,
or other similar arrangement for the
use of marine terminal facilities or
property.

(b) All marine terminal facilities
agreements as defined in §535.310(a) are
exempt from the filing and waiting pe-
riod requirements of the Act and this
part.

(c) Parties to marine terminal facili-
ties agreements currently in effect
shall provide copies to any requesting
party for a reasonable copying and
mailing fee.

(d) The filing fee for optional filing of
terminal facilities agreements is pro-
vided in §535.401(g).

§535.311 Low market share agree-
ments—exemption.

(a) Low market share agreement
means any agreement among ocean

§535.401

common carriers which contains none
of the authorities listed in §535.502(b)
and for which the combined market
share, based on cargo volume, of the
parties in any of the agreement’s sub-
trades is either:

(1) Less than 30 percent, if all parties
are members of another agreement in
the same trade or sub-trade containing
any of the authorities listed in
§535.502(b); or

(2) Less than 35 percent, if at least
one party is not a member of another
agreement in the same trade or sub-
trade containing any of the authorities
listed in §535.502(b).

(b) Low market share agreements are
exempt from the waiting period re-
quirement of the Act and this part, and
are effective on filing.

(c) Parties to agreements may seek a
determination from the Director, Bu-
reau of Trade Analysis, as to whether a
proposed agreement meets the general
definition of a low market share agree-
ment.

(d) The filing fee for low market
share agreements is provided in
§535.401(g).

[69 FR 64414, Nov. 4, 2004, as amended at 70
FR 20303, Apr. 19, 2005]

§535.312 Vessel charter party-exemp-
tion.

(a) For purposes of this section, ves-
sel charter party shall mean a contrac-
tual agreement between two ocean
common carriers for the charter of the
full reach of a vessel, which agreement
sets forth the entire terms and condi-
tions (including duration, charter hire,
and geographical or operational limita-
tions, if any) under which the vessel
will be employed.

(b) Vessel charter parties, as defined
in paragraph (a) of this section, are ex-
empt from the filing requirements of
the Act and this part.

(c) The filing fee for optional filing of
vessel charter parties is provided in
§535.401(g).

Subpart D—Filing of Agreements

§535.401 General requirements.

(a) All agreements (including oral
agreements reduced to writing in ac-
cordance with the Act) subject to this
part and filed with the Commission for
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§535.402

review and disposition pursuant to sec-
tion 6 of the Act (46 U.S.C. 40304, 40306,
41307(b)-(d)), must be submitted to the
Commission either in paper during reg-
ular business hours to the Secretary,
Federal Maritime Commission, Wash-
ington, DC 20573, or electronically
using the automated agreement filing
system.

(1) Paper filings. Paper filings must
include:

(i) A true copy and seven additional
copies of the executed agreement;

(ii) Where required by this part, an
original and five copies of the com-
pleted Information Form referenced at
subpart E of this part; and

(iii) A letter of transmittal as de-
scribed in paragraph (b) of this section.

(2) Electronic filings. (i) Electronic fil-
ings using the automated agreement
filing system must be made in accord-
ance with the instructions found on the
Commission’s home page, hitp://
www.fme.gov.

(ii) Electronic filings must include
searchable Portable Document Format
(PDF') copies of the following:

(A) A true copy of the executed
agreement;

(B) Where required by this part, a
completed Information Form ref-
erenced at subpart E of this part; and

(C) A letter of transmittal as de-
scribed in paragraph (b) of this section.

(b) The letter of transmittal shall:

(1) Identify all of the documents
being transmitted including, in the in-
stance of a modification to an effective
agreement, the full name of the effec-
tive agreement, the Commission-as-
signed agreement number of the effec-
tive agreement and the revision, page
and/or appendix number of the modi-
fication being filed;

(2) Provide a concise, succinct sum-
mary of the filed agreement or modi-
fication separate and apart from any
narrative intended to provide support
for the acceptability of the agreement
or modification;

(3) Clearly provide the typewritten or
otherwise imprinted name, position,
business address, and telephone num-
ber of the filing party; and

(4) Be signed by the filing party or on
the filing party’s behalf by an author-
ized employee or agent of the filing

46 CFR Ch. IV (10-1-18 Edition)

party. A faxed, photocopied, or scanned
signature will be accepted.

(c) To facilitate the timely and accu-
rate publication of the FEDERAL REG-
ISTER Notice, the letter of transmittal
shall also provide a current list of the
agreement’s participants where such
information is not provided elsewhere
in the transmitted documents.

(d) Any agreement that does not
meet the filing requirements of this
section, including any applicable Infor-
mation Form requirements, shall be re-
jected in accordance with §535.601(b).

(e) Assessment agreements shall be
filed and shall be effective upon filing.

(f) Parties to agreements with expira-
tion dates shall file any modification
seeking renewal for a specific term or
elimination of a termination date in
sufficient time to accommodate the 45-
day waiting period required under the
Act.

(g) Fees. The filing fee is $3,218 for
new agreements and any agreement
modifications requiring Commission
review and action; $5626 for agreements
processed under delegated authority
(for types of agreements that can be
processed under delegated authority,
see §501.27(e) of this chapter); $303 for
carrier exempt agreements; and $90 for
terminal exempt agreements.

(h) The fee for a request for expedited
review of an agreement pursuant to
§535.605 is $159. This fee must be paid in
addition to the carrier agreement fil-
ing fee required by paragraph (g) of
this section.

[69 FR 64414, Nov. 4, 2004, as amended at 70
FR 10330, Mar. 3, 2005; 74 FR 50728, Oct. 1,
2009; 75 FR 29455, May 26, 2010; 81 FR 24705,
Apr. 27, 2016; 81 FR 59145, Aug. 29, 2016]

§535.402 Complete and definite agree-
ments.

An agreement filed under the Act
must be clear and definite in its terms,
must embody the complete, present un-
derstanding of the parties, and must
set forth the specific authorities and
conditions under which the parties to
the agreement will conduct their oper-
ations and regulate the relationships
among the agreement members, unless
those details are matters specifically
enumerated as exempt from the filing
requirements of this part.
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§535.403 Form of agreements.

The requirements of this section
apply to all agreements except marine
terminal agreements and assessment
agreements.

(a) Agreements shall be clearly and
legibly written. Agreements in a lan-
guage other than English shall be ac-
companied by an English translation.

(b) Every agreement shall include a
Title Page indicating:

(1) The full name of the agreement;

(2) Once assigned, the Commission-
assigned agreement number;

(3) If applicable, the expiration date
of the agreement; and

(4) The original effective date of the
agreement whenever the Title Page is
revised.

(c) Each agreement page (including
modifications and appendices) shall be
identified by printing the agreement
name (as shown on the agreement title
page) and, once assigned, the applica-
ble Commission-assigned agreement
number at the top of each page. For
agreement modifications, the appro-
priate amendment number for each
modification should also appear on the
page along with the basic agreement
number.

(d) Each agreement and/or modifica-
tion filed must be signed by an official
or authorized representative of each of
the parties and must indicate the type-
written full name of the signing party
and his or her position, including orga-
nizational affiliation. Faxed,
photocopied, or scanned signatures will
be accepted.

(e) Every agreement shall include a
Table of Contents indicating the loca-
tion of all agreement provisions.

[69 FR 64414, Nov. 4, 2004, as amended at 81
FR 24706, Apr. 27, 2016]

§535.404 Agreement provisions.

Generally, each agreement should:

(a) Indicate the full legal name of
each party, including any FMC-as-
signed agreement number associated
with that name, and the address of its
principal office (not the address of any
agent or representative not an em-
ployee of the participating party);

(b) State the ports or port ranges to
which the agreement applies as well as

§535.406

any inland points or areas to which it
also applies; and

(c) Specify, by organizational title,
the administrative and executive offi-
cials determined by the agreement par-
ties to be responsible for designated af-
fairs of the agreement and the respec-
tive duties and authorities delegated to
those officials. At a minimum, the
agreement should specify:

(1) The official(s) with authority to
file the agreement and any modifica-
tion thereto and to submit associated
supporting materials; and

(2) A statement as to any designated
U.S. representative of the agreement
required by this chapter.

§535.405 Organization of conference
agreements.

Each conference agreement shall:

(a) State that, at the request of any
member, the conference shall engage
the services of an independent neutral
body to fully police the obligations of
the conference and its members. The
agreement must include a description
of any such neutral body authority and
procedures related thereto.

(b) State affirmatively that the con-
ference parties shall not engage in con-
duct prohibited by sections 10(c)(1) or
10(c)(3) of the Act (46 U.S.C. 41105(1) or
41105(3)).

(c) Specify the procedures for con-
sultation with shippers and for han-
dling shippers’ requests and com-
plaints.

(d) Include provisions for independent
action in accordance with §535.801 of
this part.

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009]

§535.406 Modification of agreements.

The requirements of this section
apply to all agreements except marine
terminal agreements and assessment
agreements.

(a) Agreement modifications shall be
filed in accordance with the provisions
of §§535.401, 535.402, and 535.403.

(b) Agreement modifications shall be
made by reprinting the entire page on
which the matter being changed is pub-
lished (‘‘revised page’’). The revised
page shall indicate the consecutive de-
nomination of the revision (e.g., ‘‘lst
Revised Page 7). Additional material
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may be published on a new original
page. New original pages inserted be-
tween existing effective pages shall be
numbered with an alpha suffix (e.g., a
page inserted between page 7 and page
8 shall be numbered 7a).

(c) Each revised page shall be accom-
panied by a duplicate page, submitted
for illustrative purposes only, indi-
cating the language being modified in
the following manner:

(1) Language being deleted or super-
seded shall be struck through; and,

(2) New and initial or replacement
language shall immediately follow the
language being superseded and be un-
derlined.

(d) If a modification requires the re-
location of the provisions of the agree-
ment, such modification shall be ac-
companied by a revised Table of Con-
tents page that shall indicate the new
location of the provisions.

§535.407

(a) Upon a showing of good cause, the
Commission may waive the require-
ments of §§535.401, 535.403, 535.404,
535.405, and 535.406.

(b) Requests for such a waiver shall
be submitted in advance of the filing of
the agreement to which the requested
waiver would apply and shall state:

(1) The specific provisions from
which relief is sought;

(2) The special circumstances requir-
ing the requested relief; and

(3) Why granting the requested waiv-
er will not substantially impair effec-
tive review of the agreement.

Application for waiver.

§535.408 Activities that may be con-
ducted without further filings.

(a) Agreements that arise from au-
thority of an effective agreement but
whose terms are not fully set forth in
the effective agreement to the extent
required by §535.402 are permitted
without further filing only if they:

(1) Are themselves exempt from the
filing requirements of this part (pursu-
ant to subpart C—Exemptions of this
part); or

(2) Are listed in paragraph (b) of this
section.

(b) Unless otherwise exempt in sub-
part C of this part, only the following
technical or operational matters of an
agreement’s affairs established pursu-

46 CFR Ch. IV (10-1-18 Edition)

ant to express enabling authority in an
agreement are considered part of the
effective agreement and do not require
further filing under section 5 of the Act
46 U.S.C. 40301(d)-(e), 40302-40303,
40305):

(1) Establishment of tariff rates,
rules and regulations and their joint
publication;

(2) The terms and conditions of space
allocation and slot sales, the proce-
dures for allocating space, the estab-
lishment of space charter rates, and
the terms and conditions of charter
parties;

(3) Stevedoring, terminal, and related
services including the operation of ton-
nage centers or other joint container
marshaling facilities;

(4) The following administrative mat-
ters:

(i) Scheduling of agreement meet-
ings;

(ii) Collection, collation and circula-
tion of data and reports from or to
members;

(iii) Procurement, maintenance, or
sharing of office facilities, furnishings,
equipment and supplies, the allocation
and assessment of costs thereof, or the
provisions for the administration and
management of such agreements by
duly appointed individuals;

(iv) Procedures for anticipating par-
ties’ space requirements;

(v) Maintenance of
records; and

(vi) Details as to the following mat-
ters as between parties to the agree-
ment: insurance, procedures for resolu-
tions of disputes relating to loss and/or
damage of cargo, and force majeure
clauses;

(56) The following operational mat-
ters:

(i) Port rotations and schedule ad-
justments; and

(ii) Changes in vessel size, number of
vessels, or vessel substitution or re-
placement, if the resulting change is
within a capacity range specified in the
agreement; and

(6) Neutral body policing (limited to
the description of neutral body author-
ity and procedures related thereto).

books and

[69 FR 64414, Nov. 4, 2004, as amended at 74
FR 50728, Oct. 1, 2009]
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