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to place a disabled veteran on the job, the
contractor should make a record containing
a description of the accommodation. The
record should be treated as a confidential
medical record in accordance with §60—
300.23(d).
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Subpart A—Preliminary Matters,
Equal Opportunity Clause

§60-741.1 Purpose, applicability, and
construction.

(a) Purpose. The purpose of this part
is to set forth the standards for compli-
ance with section 503 of the Rehabilita-
tion Act of 1973, as amended (29 U.S.C.
793), which prohibits discrimination
against individuals with disabilities
and requires Government contractors
and subcontractors to take affirmative
action to employ and advance in em-
ployment qualified individuals with
disabilities.

(b) Applicability. This part applies to
all Government contracts and sub-
contracts in excess of $10,000 for the
purchase, sale or use of personal prop-
erty or nonpersonal services (including
construction): Provided, That subpart C
of this part applies only as described in
§60-741.40(a). Compliance by the con-
tractor with the provisions of this part
will not necessarily determine its com-
pliance with other statutes, and com-
pliance with other statutes will not
necessarily determine its compliance
with this part: Provided, That compli-
ance shall also satisfy the employment
provisions of the Department of La-
bor’s regulations implementing section
504 of the Rehabilitation Act of 1973
(see 29 CFR 32.2(b)) when the con-
tractor is also subject to those require-
ments.
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(c) Construction—(1) In general. Ex-
cept as otherwise provided in this part,
this part does not apply a lesser stand-
ard than the standards applied under
title I of the Americans with Disabil-
ities Act (ADA) of 1990, as amended, (42
U.S.C. 12101 et seq.) or the regulations
issued by the Equal Employment Op-
portunity Commission pursuant to
that title (29 CFR part 1630). The Inter-
pretive Guidance on Title I of the
Americans with Disabilities Act set
out as an appendix to 29 CFR part 1630
issued pursuant to that title may be re-
lied upon for guidance in interpreting
the parallel non-discrimination provi-
sions of this part.

(2) Benefits under State worker’s com-
pensation laws. Nothing in this part al-
ters the standards for determining eli-
gibility for benefits under State work-
er’s compensation laws or under State
and Federal disability benefit pro-
grams.

(3) Relationship to other laws. This
part does not invalidate or limit the
remedies, rights, and procedures under
any Federal law or the law of any
State or political subdivision that pro-
vides greater or equal protection for
the rights of individuals with disabil-
ities as compared to the protection af-
forded by this part. It may be a defense
to a charge of violation of this part
that a challenged action is required or
necessitated by another Federal law or
regulation, or that another Federal law
or regulation prohibits an action (in-
cluding the provision of a particular
reasonable accommodation) that would
otherwise be required by this part.

§60-741.2 Definitions.

For the purpose of this part:

(a) Act means the Rehabilitation Act
of 1973, as amended, 29 U.S.C. 706 and
793.

(b) Compliance evaluation means any
one or combination of actions OFCCP
may take to examine a Federal con-
tractor’s or subcontractor’s compliance
with one or more of the requirements
of section 503 of the Rehabilitation Act
of 1973.

(c) Contract means any Government
contract or subcontract.

(d) Contractor means, unless other-
wise indicated, a prime contractor or
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subcontractor holding a contract in ex-
cess of $10,000.

(e) Direct threat means a significant
risk of substantial harm to the health
or safety of the individual or others
that cannot be eliminated or reduced
by reasonable accommodation. The de-
termination that an individual with a
disability poses a direct threat shall be
based on an individualized assessment
of the individual’s present ability to
perform safely the essential functions
of the job. This assessment shall be
based on a reasonable medical judg-
ment that relies on the most current
medical knowledge and/or on the best
available objective evidence. In deter-
mining whether an individual would
pose a direct threat, the factors to be
considered include:

(1) The duration of the risk;

(2) The nature and severity of the po-
tential harm;

(3) The likelihood that the potential
harm will occur; and

(4) The imminence of the potential
harm.

(f) Director means the Director, Office
of Federal Contract Compliance Pro-
grams of the United States Department
of Labor, or his or her designee.

(g) Disability—(1) The term disability
means, with respect to an individual:

(i) A physical or mental impairment
that substantially limits one or more
major life activities of such individual;

(ii) A record of such an impairment;
or

(iii) Being regarded as having such an
impairment (as defined in paragraph
(v) of this section).

(2) As used in this part, the definition
of ‘“‘disability’” must be construed in
favor of broad coverage of individuals,
to the maximum extent permitted by
law. The question of whether an indi-
vidual meets the definition under this
part should not demand extensive anal-
ysis.

(3) An impairment that substantially
limits one major life activity need not
limit other major life activities in
order to be considered a disability.

(4) An impairment that is episodic or
in remission is a disability if it would
substantially limit a major life activ-
ity when active.

() See paragraphs (m), (o), (t), (v),
and (z) of this section, respectively, for
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definitions of ‘“‘major life activities,”
“physical or mental impairment,”
“record of such an impairment,” ‘‘re-
garded as having such an impairment,”’
and ‘‘substantially limits.”

(6) See §60-741.3 for exceptions to the
definition of ‘“‘disability.”

(h) Equal opportunity clause means
the contract provisions set forth in
§60-741.5, ‘‘Equal opportunity clause.”

(i) Essential functions—(1) In general.
The term essential functions means fun-
damental job duties of the employment
position the individual with a dis-
ability holds or desires. The term essen-
tial functions does not include the mar-
ginal functions of the position.

(2) A job function may be considered
essential for any of several reasons, in-
cluding but not limited to the fol-
lowing:

(i) The function may be essential be-
cause the reason the position exists is
to perform that function;

(ii) The function may be essential be-
cause of the limited number of employ-
ees available among whom the per-
formance of that job function can be
distributed; and/or

(iii) The function may be highly spe-
cialized so that the incumbent in the
position is hired for his or her expertise
or ability to perform the particular
function.

(3) Evidence of whether a particular
function is essential includes, but is
not limited to:

(i) The contractor’s judgment as to
which functions are essential;

(ii) Written job descriptions prepared
before advertising or interviewing ap-
plicants for the job;

(iii) The amount of time spent on the
job performing the function;

(iv) The consequences of not requir-
ing the incumbent to perform the func-
tion;

(v) The terms of a collective bar-
gaining agreement;

(vi) The work experience of past in-
cumbents in the job; and/or

(vii) The current work experience of
incumbents in similar jobs.

(j) Govermment means the Govern-
ment of the United States of America.

(k) Government contract means any
agreement or modification thereof be-
tween any contracting agency and any
person for the purchase, sale or use of

§60-741.2

personal property or nonpersonal serv-
ices (including construction). The term
Government contract does not include
agreements in which the parties stand
in the relationship of employer and
employee, and federally assisted con-
tracts.

(1) Construction, as used in para-
graphs (k) and (x)(1) of this section,
means the construction, rehabilitation,
alteration, conversion, extension, dem-
olition, or repair of buildings, high-
ways, or other changes or improve-
ments to real property, including fa-
cilities providing utility services. The
term also includes the supervision, in-
spection, and other on-site functions
incidental to the actual construction.

(2) Contracting agency means any de-
partment, agency, establishment, or
instrumentality of the United States,
including any wholly owned Govern-
ment corporation, which enters into
contracts.

(3) Modification means any alteration
in the terms and conditions of a con-
tract, including supplemental agree-
ments, amendments, and extensions.

(4) Nonpersonal services, as used in
paragraphs (k) and (x)(1) of this sec-
tion, includes, but is not limited to,
the following: utility, construction,
transportation, research, insurance,
and fund depository.

(5) Person, as used in paragraphs (K),
(p), (u), (x), and (y) of this section,
means any natural person, corporation,
partnership or joint venture, unincor-
porated association, State or local gov-
ernment, and any agency, instrumen-
tality, or subdivision of such a govern-
ment.

(6) Personal property, as used in para-
graphs (k) and (x)(1) of this section, in-
cludes supplies and contracts for the
use of real property (such as lease ar-
rangements), unless the contract for
the use of real property itself con-
stitutes real property (such as ease-
ments).

(1) Individual with a disability—See
definition of ‘‘disability’’ in paragraph
(g) of this section.

(m) Major life activities—(1) In general.
Major life activities include, but are
not limited to, caring for oneself, per-
forming manual tasks, seeing, hearing,
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eating, sleeping, walking, standing, sit-
ting, reaching, lifting, bending, speak-
ing, breathing, learning, reading, con-
centrating, thinking, communicating,
interacting with others, and working.
(2) Major bodily functions. For pur-
poses of paragraph (m)(1) of this sec-
tion, a major life activity also includes
the operation of a major bodily func-
tion, including, but not limited to,
functions of the immune system, spe-
cial sense organs and skin, normal cell

growth, digestive, genitourinary,
bowel, bladder, neurological, brain, res-
piratory, circulatory, cardiovascular,

endocrine, hemic, lymphatic, musculo-
skeletal, and reproductive functions.
The operation of a major bodily func-
tion includes the operation of an indi-
vidual organ within a body system.

(3) In determining other examples of
major life activities, the term ‘“‘major”
shall not be interpreted strictly to cre-
ate a demanding standard for dis-
ability. Whether an activity is a
“major life activity’ is not determined
by reference to whether it is of ‘‘cen-
tral importance to daily life.”

(n) Mitigating measures—(1) In general.
The term mitigating measures in-
cludes, but is not limited to:

(i) Medication, medical supplies,
equipment, or appliances, low-vision
devices (which do not include ordinary
eyeglasses or contact lenses), pros-
thetics including limbs and devices,
hearing aids and cochlear implants or
other implantable hearing devices, mo-
bility devices, or oxygen therapy equip-
ment and supplies;

(ii) Use of assistive technology;

(iii) Reasonable accommodations or
“‘auxiliary aids or services’ (as defined
by 42 U.S.C. 12103(1));

(iv) Learned behavioral or adaptive
neurological modifications; or

(v) Psychotherapy, behavioral ther-
apy, or physical therapy.

(2) Ordinary eyeglasses or contact
lenses. The term ordinary eyeglasses or
contact lenses means lenses that are in-
tended to fully correct visual acuity or
to eliminate refractive error.

(3) Low-vision devices. The term low-
vision devices means devices that mag-
nify, enhance, or otherwise augment a
visual image, but not including ordi-
nary eyeglasses or contact lenses.
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(4) Auzxiliary aids and services. The
term auzxiliary aids and services in-
cludes—

(i) Qualified interpreters or other ef-
fective methods of making aurally de-
livered materials available to individ-
uals with hearing impairments;

(ii) Qualified readers, taped texts, or
other effective methods of making vis-
ually delivered materials available to
individuals with visual impairments;

(iii) Acquisition or modification of
equipment or devices; and

(iv) Other similar services and ac-
tions.

(0) Physical
means:

(1) Any physiological disorder, or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
body systems such as neurological,
musculoskeletal, special sense organs,
respiratory (including speech organs),
cardiovascular, reproductive, digestive,
genitourinary, immune, circulatory,
hemic, lymphatic, skin, and endocrine;
or

(2) Any mental or psychological dis-
order, such as an intellectual disability
(formerly termed mental retardation),
organic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

(p) Prime contractor means any person
holding a contract in excess of $10,000,
and, for the purposes of subpart D of
this part, ‘“‘General Enforcement and
Complaint Procedures,” includes any
person who has held a contract subject
to the act.

(a) Qualification standards means the
personal and professional attributes in-
cluding the skill, experience, edu-
cation, physical, medical, safety, and
other requirements established by the
contractor as requirements which an
individual must meet in order to be eli-
gible for the position held or desired.

(r) Qualified individual means an indi-
vidual who satisfies the requisite skill,
experience, education, and other job-
related requirements of the employ-
ment position such individual holds or
desires, and who, with or without rea-
sonable accommodation, can perform
the essential functions of such posi-
tion. See §60-741.3 for exceptions to
this definition.

or mental impairment
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(s) Reasonable accommodation—(1) In
general. The term reasonable accommo-
dation means modifications or adjust-
ments:

(i) To a job application process that
enable a qualified applicant with a dis-
ability to be considered for the position
such applicant desires;! or

(ii) To the work environment, or to
the manner or circumstances under
which the position held or desired is
customarily performed, that enable a
qualified individual with a disability to
perform the essential functions of that
position; or

(iii) That enable the contractor’s em-
ployee with a disability to enjoy equal
benefits and privileges of employment
as are enjoyed by the contractor’s
other similarly situated employees
without disabilities.

(2) Reasonable accommodation may in-
clude but is not limited to:

(i) Making existing facilities used by
employees readily accessible to and us-
able by individuals with disabilities;
and

(ii) Job restructuring; part-time or
modified work schedules; reassignment
to a vacant position; acquisition or
modifications of equipment or devices;
appropriate adjustments or modifica-
tions of examinations, training mate-
rials, or policies; the provision of quali-
fied readers or interpreters; and other
similar accommodations for individ-
uals with disabilities.

(3) To determine the appropriate rea-
sonable accommodation it may be nec-
essary for the contractor to initiate an
informal, interactive process with the
qualified individual with a disability in
need of the accommodation.2 This proc-
ess should identify the precise limita-

1A contractor’s duty to provide a reason-
able accommodation with respect to appli-
cants with disabilities is not limited to those
who ultimately demonstrate that they are
qualified to perform the job in issue. Appli-
cants with disabilities must be provided a
reasonable accommodation with respect to
the application process if they are qualified
with respect to that process (e.g., if they
present themselves at the correct location
and time to fill out an application).

2Before providing a reasonable accommo-
dation, the contractor is strongly encour-
aged to verify with the individual with a dis-
ability that the accommodation will effec-
tively meet the individual’s needs.

§60-741.2

tions resulting from the disability and
potential reasonable accommodations
that could overcome those limitations.
(Appendix A of this part provides guid-
ance on a contractor’s duty to provide
reasonable accommodation.)

(4) Individuals who meet the defini-
tion of ‘‘disability’’ solely under the
“‘regarded as’ prong of the definition of
“disability” as defined in paragraph
(v)(1) of this section are not entitled to
receive reasonable accommodation.

(t) Record of such impairment means
has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties. An individual shall be considered
to have a record of a disability if the
individual has a history of an impair-
ment that substantially limited one or
more major life activities when com-
pared to most people in the general
population, or was misclassified as hav-
ing had such an impairment.

(u) Recruiting and training agency
means any person who refers workers
to any contractor, or who provides or
supervises apprenticeship or training
for employment by any contractor.

(v) Regarded as having such an impair-
ment—(1) Except as provided in para-
graph (v)(4) of this section, an indi-
vidual is regarded as having such an
impairment if the individual is sub-
jected to an action prohibited under
subpart B (Discrimination Prohibited)
of these regulations because of an ac-
tual or perceived physical or mental
impairment, whether or not the im-
pairment substantially limits or is per-
ceived to substantially limit a major
life activity. Prohibited actions in-
clude but are not limited to refusal to
hire, demotion, placement on involun-
tary leave, termination, exclusion for
failure to meet a qualification stand-
ard, harassment, or denial of any other
term, condition, or privilege of employ-
ment.

(2) Except as provided in paragraph
(v)(4) of this section, an individual is
regarded as having such an impairment
any time a contractor takes a prohib-
ited action against the individual be-
cause of an actual or perceived impair-
ment, even if the contractor asserts, or
may or does ultimately establish a de-
fense to such action.
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(3) Establishing that an individual is
regarded as having such an impairment
does not, by itself, establish liability
for unlawful discrimination in viola-
tion of this part. Such liability is es-
tablished only when an individual
proves that a contractor discriminated
on the basis of disability as prohibited
by this part.

(4) Impairments that are transitory and
minor. Paragraph (v)(1) of this section
shall not apply to an impairment that
is shown by the contractor to be transi-
tory and minor. The contractor must
demonstrate that the impairment is
both ‘‘transitory” and ‘‘minor.”” Wheth-
er the impairment at issue is or would
be “transitory and ‘“‘minor”’ is to be de-
termined objectively. The fact that a
contractor subjectively believed the
impairment was transitory and minor
is not sufficient to defeat an individ-
ual’s coverage under paragraph (v)(1) of
this section.

(i) An impairment is transitory if it
has an actual or expected duration of
six months or less.

(ii) [Reserved]

(w) Secretary means the Secretary of
Labor, United States Department of
Labor, or his or her designee.

(x) Subcontract means any agreement
or arrangement between a contractor
and any person (in which the parties do
not stand in the relationship of an em-
ployer and an employee):

(1) For the purchase, sale or use of
personal property or nonpersonal serv-
ices (including construction) which, in
whole or in part, is necessary to the
performance of any one or more con-
tracts; or

(2) Under which any portion of the
contractor’s obligation under any one
or more contracts is performed, under-
taken, or assumed.

(y) Subcontractor means any person
holding a subcontract in excess of
$10,000 and, for the purposes of subpart
D of this part, ‘‘General Enforcement
and Complaint Procedures,” any per-
son who has held a subcontract subject
to the act.

(z) Substantially limits—(1) In general.
The term ‘‘substantially limits” shall
be construed broadly in favor of expan-
sive coverage, to the maximum extent
permitted by law. Substantially limits is
not meant to be a demanding standard
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and should not demand extensive anal-
ysis.

(i) An impairment is substantially
limiting within the meaning of this
section if it substantially limits the
ability of an individual to perform a
major life activity as compared to
most people in the general population.
An impairment need not prevent, or
significantly or severely restrict, the
individual from performing a major life
activity in order to be considered
“substantially limiting.”” Nonetheless,
not every impairment will constitute a
disability within the meaning of this
section.

(ii) The comparison of an individual’s
performance of a major life activity to
the performance of the same major life
activity by most people in the general
population usually will not require sci-
entific, medical, or statistical analysis.
However, nothing in this section is in-
tended to prohibit the presentation of
scientific, medical, or statistical evi-
dence to make such a comparison
where appropriate.

(iii) In determining whether an indi-
vidual is substantially limited in a
major life activity, it may be useful in
appropriate cases to consider, as com-
pared to most people in the general
population, the condition under which
the individual performs the major life
activity; the manner in which the indi-
vidual performs the major life activity;
and/or the duration of time it takes the
individual to perform the major life ac-
tivity, or for which the individual can
perform the major life activity. This
may include consideration of facts such
as the difficulty, effort, or time re-
quired to perform a major life activity;
pain experienced when performing a
major life activity; the length of time
a major life activity can be performed;
and/or the way an impairment affects
the operation of a major bodily func-
tion.

(2) Nonm-applicability to the ‘‘regarded
as’ prong. Whether an individual’s im-
pairment substantially limits a major
life activity is not relevant to a deter-
mination of whether the individual is
regarded as having a disability within
the meaning of paragraph (g)(1)(iii) of
this section.
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(3) Ameliorative effects of mitigating
measures. Except as provided in para-
graph (z)(3)(i) of this section, the deter-
mination of whether an impairment
substantially limits a major life activ-
ity shall be made without regard to the
ameliorative effects of mitigating
measures as defined in paragraph (n) of
this section.

(i) The ameliorative effects of the
mitigating measures of ordinary eye-
glasses or contact lenses shall be con-
sidered when determining whether an
impairment substantially limits a
major life activity. See paragraph
(n)(2) of this section for a definition of
“‘ordinary eyeglasses or contact
lenses.”’

(ii) Non-ameliorative effects of miti-
gating measures. The non-ameliorative
effects of mitigating measures, such as
negative side effects of medication or
burdens associated with following a
particular treatment regimen, may be
considered when determining whether
an individual’s impairment substan-
tially limits a major life activity.

(4) In determining whether an indi-
vidual is substantially limited the
focus is on how a major life activity is
substantially limited, and not on the
outcomes an individual can achieve.
For example, someone with a learning
disability may achieve a high level of
academic success, but may neverthe-
less be substantially limited in the
major life activity of learning because
of the additional time or effort he or
she must spend to read, write, or learn
compared to most people in the general
population.

(b) Predictable assessments. The deter-
mination of whether an impairment
substantially limits a major life activ-
ity requires an individualized assess-
ment. However, the principles set forth
in this section are intended to provide
for generous coverage through a frame-
work that is predictable, consistent,
and workable for all individuals and
contractors with rights and respon-
sibilities under this part. Therefore,
the individualized assessment of some
types of impairments will, in virtually
all cases, result in a determination of
coverage under paragraph (g)(1)(i) or
(ii) of this section. Given their inherent
nature, these types of impairments
will, as a factual matter, virtually al-
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ways be found to impose a substantial
limitation on a major life activity.
With respect to these types of impair-
ments, the necessary individualized as-
sessment should be particularly simple
and straightforward.

(1) Examples of predictable assessments.
Applying the principles set forth in
this section it should easily be con-
cluded that the following types of im-
pairments will, at a minimum, sub-
stantially limit the major life activi-
ties indicated: deafness substantially
limits hearing; blindness substantially
limits seeing; an intellectual disability
(formerly termed mental retardation)
substantially limits brain function;
partially or completely missing limbs
or mobility impairments requiring the
use of a wheelchair substantially limit
musculoskeletal function; autism sub-
stantially limits brain function; cancer
substantially limits normal cell
growth; cerebral palsy substantially
limits brain function; diabetes substan-
tially limits endocrine function; epi-
lepsy substantially limits neurological
function; Human Immunodeficiency
Virus (HIV) infection substantially
limits immune function; multiple scle-
rosis (MS) substantially limits neuro-
logical function; muscular dystrophy
substantially limits neurological func-
tion; and major depressive disorder, bi-
polar disorder, post-traumatic stress
disorder (PTSD), obsessive compulsive
disorder, and schizophrenia substan-
tially limit brain function. The types
of impairments described in this sec-
tion may also substantially limit addi-
tional major life activities not explic-
itly listed above.

(ii) [Reserved]

(aa) Undue hardship—(1) In general.
Undue hardship means, with respect to
the provision of an accommodation,
significant difficulty or expense in-
curred by the contractor, when consid-
ered in light of the factors set forth in
paragraph (aa)(2) of this section.

(2) Factors to be considered. In deter-
mining whether an accommodation
would impose an undue hardship on the
contractor, factors to be considered in-
clude:
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(i) The nature and net cost of the ac-
commodation needed, taking into con-
sideration the availability of tax cred-
its and deductions, and/or outside fund-
1ng;

(ii) The overall financial resources of
the facility or facilities involved in the
provision of the reasonable accommo-
dation, the number of persons em-
ployed at such facility, and the effect
on expenses and resources;

(iii) The overall financial resources
of the contractor, the overall size of
the business of the contractor with re-
spect to the number of its employees,
and the number, type and location of
its facilities;

(iv) The type of operation or oper-
ations of the contractor, including the
composition, structure and functions of
the work force of such contractor, and
the geographic separateness and ad-
ministrative or fiscal relationship of
the facility or facilities in question to
the contractor; and

(v) The impact of the accommodation
upon the operation of the facility, in-
cluding the impact on the ability of
other employees to perform their du-
ties and the impact on the facility’s
ability to conduct business.

(bb) United States, as used herein,
shall include the several States, the
District of Columbia, the Virgin Is-
lands, the Commonwealth of Puerto
Rico, Guam, American Samoa, the
Commonwealth of the Northern Mar-
iana Islands, and Wake Island.

§60-741.3 Exceptions to the definitions
of “disability” and “qualified indi-
vidual.”

(a) Current illegal use of drugs—(1) In
general. The terms ‘‘disability’” and
“‘qualified individual”’ do not include
individuals currently engaging in the
illegal use of drugs, when the con-
tractor acts on the basis of such use.

(2) “Drug” defined. The term drug
means a controlled substance, as de-
fined in schedules I through V of Sec-
tion 202 of the Controlled Substances
Act (21 U.S.C. 812).

(3) “Illegal use of drugs’ defined. The
term illegal use of drugs means the use
of drugs, the possession or distribution
of which is unlawful under the Con-
trolled Substances Act, as updated pur-
suant to that act. Such term does not
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include the use of a drug taken under
supervision by a licensed health care
professional, or other uses authorized
by the Controlled Substances Act or
other provisions of Federal law.

(4) Construction. (i) Nothing in para-
graph (a)(1) of this section shall be con-
strued to exclude from the definition of
disability or qualified individual an indi-
vidual who:

(A) Has successfully completed a su-
pervised drug rehabilitation program
and is no longer engaging in the illegal
use of drugs, or has otherwise been re-
habilitated successfully and is no
longer engaging in the illegal use of
drugs;

(B) Is participating in a supervised
rehabilitation program and is no longer
engaging in such use; or

(C) Is erroneously regarded as engag-
ing in such use, but is not engaging in
such use.

(ii) In order to be protected by sec-
tion 503 and this part, an individual de-
scribed in paragraph (a)(4)(i) of this
section must, as appropriate, satisfy
the requirements of the definition of
disability and qualified individual.

(5) Drug testing. It shall not be a vio-
lation of this part for the contractor to
adopt or administer reasonable policies
or procedures, including but not lim-
ited to drug testing, designed to ensure
that an individual described in para-
graphs (a)(4)(i)(A) and (B) of this sec-
tion is no longer engaging in the illegal
use of drugs. (See §60-741.24(b)(1).)

(b) Alcoholics—(1) In general. The
terms disability and qualified individual
do not include an individual who is an
alcoholic whose current use of alcohol
prevents such individual from per-
forming the essential functions of the
employment position such individual
holds or desires or whose employment,
by reason of such current alcohol
abuse, would constitute a direct threat
to property or to the health or safety
of the individual or others.

(2) Duty to provide reasonable accom-
modation. Nothing in paragraph (b)(1) of
this section shall relieve the con-
tractor of its obligation to provide a
reasonable accommodation for an indi-
vidual described in paragraph (b)(1) of
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this section when such an accommoda-
tion will enable the individual to per-
form the essential functions of the em-
ployment position such individual
holds or desires, or when the accommo-
dation will eliminate or reduce the di-
rect threat to the health or safety of
the individual or others posed by such
individual, provided that such indi-
vidual satisfies the requisite skill, ex-
perience, education, and other job-re-
lated requirements of such position.

(c) Contagious disease or infection—(1)
In general. The terms disability and
qualified individual do not include an
individual who has a currently con-
tagious disease or infection and who,
by reason of such disease or infection,
would constitute a direct threat to the
health or safety of the individual or
others or who, by reason of the cur-
rently contagious disease or infection,
is unable to perform the essential func-
tions of the employment position such
individual holds or desires.

(2) Duty to provide reasonable accom-
modation. Nothing in paragraph (c)(1) of
this section shall relieve the con-
tractor of its obligation to provide a
reasonable accommodation for an indi-
vidual described in paragraph (c)(1) of
this section when such an accommoda-
tion will enable the individual to per-
form the essential functions of the em-
ployment position such individual
holds or desires, or when the accommo-
dation will eliminate or reduce the di-
rect threat to the health or safety of
the individual or others posed by such
individual, provided that such indi-
vidual satisfies the requisite skill, ex-
perience, education, and other job-re-
lated requirements of such position.

(d) Homosezxuality and bisexuality. Ho-
mosexuality and bisexuality are not
impairments and so are not disabilities
as defined in this part.

(e) Other conditions.
ability does not include:

(1) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(2) Compulsive gambling,
tomania, or pyromania; or

(3) Psychoactive substance use dis-
orders resulting from current illegal
use of drugs.

The term dis-

Kklep-

§60-741.4

§60-741.4 Coverage and waivers.

(a) Coverage—(1) Contracts and sub-
contracts in excess of $10,000. Contracts
and subcontracts in excess of $10,000
are covered by this part. No con-
tracting agency or contractor shall
procure supplies or services in less
than usual quantities to avoid the ap-
plicability of the equal opportunity
clause.

(2) Contracts and subcontracts for in-
definite quantities. With respect to in-
definite delivery-type contracts and
subcontracts (including, but not lim-
ited to, open end contracts, require-
ment-type contracts, Federal Supply
Schedule contracts, ‘‘call-type’” con-
tracts, and purchase notice agree-
ments), the equal opportunity clause
shall be included wunless the con-
tracting agency has reason to believe
that the amount to be ordered in any
yvear under such contract will not be in
excess of $10,000. The applicability of
the equal opportunity clause shall be
determined at the time of award for
the first year and annually thereafter
for succeeding years, if any. Notwith-
standing the above, the equal oppor-
tunity clause shall be applied to such
contract whenever the amount of a sin-
gle order exceeds $10,000. Once the
equal opportunity clause is determined
to be applicable, the contract shall
continue to be subject to such clause
for its duration, regardless of the
amounts ordered, or reasonably ex-
pected to be ordered in any year.

(3) Employment activities within the
United States. This part applies only to
employment activities within the
United States and not to employment
activities abroad. The term employment
activities within the United States in-
cludes actual employment within the
United States, and decisions of the con-
tractor made within the United States,
pertaining to the contractor’s appli-
cants and employees who are within
the United States, regarding employ-
ment opportunities abroad (such as re-
cruiting and hiring within the United
States for employment abroad, or
transfer of persons employed in the
United States to contractor establish-
ments abroad).

(4) Contracts with State or local govern-
ments. The requirements of the equal
opportunity clause in any contract or
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subcontract with a State or local gov-
ernment (or any agency, instrumen-
tality or subdivision thereof) shall not
be applicable to any agency, instru-
mentality or subdivision of such gov-
ernment which does not participate in
work on or under the contract or sub-
contract.

(b) Waivers—(1) Specific contracts and
classes of contracts. The Director may
waive the application to any contract
of the equal opportunity clause in
whole or part when he or she deems
that special circumstances in the na-
tional interest so require. The Director
may also grant such waivers to groups
or categories of contracts: where it is
in the national interest; where it is
found impracticable to act upon each
request individually; and where such
waiver will substantially contribute to
convenience in administration of the
act. When a waiver has been granted
for any class of contracts, the Director
may withdraw the waiver for a specific
contract or group of contracts to be
awarded, when in his or her judgment
such action is necessary or appropriate
to achieve the purposes of the act. The
withdrawal shall not apply to con-
tracts awarded prior to the withdrawal,
except that in procurements entered
into by formal advertising, or the var-
ious forms of restricted formal adver-
tising, such withdrawal shall not apply
unless the withdrawal is made more
than 10 calendar days before the date
set for the opening of the bids.

(2) National security. Any requirement
set forth in the regulations of this part
shall not apply to any contract when-
ever the head of the contracting agen-
cy determines that such contract is es-
sential to the national security and
that its award without complying with
such requirements is necessary to the
national security. Upon making such a
determination, the head of the con-
tracting agency will notify the Direc-
tor in writing within 30 days.

(38) Facilities not connected with con-
tracts. (i) Upon the written request of
the contractor, the Director may waive
the requirements of the equal oppor-
tunity clause with respect to any of a
contractor’s facilities if the Director
finds that the contractor has dem-
onstrated that:
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(A) The facility is in all respects sep-
arate and distinct from activities of
the contractor related to the perform-
ance of a contract; and

(B) Such a waiver will not interfere
with or impede the effectuation of the
act.

(ii) The Director’s findings as to
whether the facility is separate and
distinct in all respects from activities
of the contractor related to the per-
formance of a contract shall include
consideration of the following factors:

(A) Whether any work at the facility
directly or indirectly supports or con-
tributes to the satisfaction of the work
performed on a Government contract;

(B) The extent to which the facility
benefits, directly or indirectly, from a
Government contract;

(C) Whether any costs associated
with operating the facility are charged
to a Government contract;

(D) Whether working at the facility
is a prerequisite for advancement in
job responsibility or pay, and the ex-
tent to which employees at facilities
connected to a Government contract
are recruited for positions at the facil-
ity;

(E) Whether employees or applicants
for employment at the facility may
perform work related to a Government
contract at another facility, and the
extent to which employees at the facil-
ity are interchangeable with employees
at facilities connected to a Govern-
ment contract; and

(F) Such other factors that the Direc-
tor deems are necessary or appropriate
for considering whether the facility is
in all respects separate and distinct
from the activities of the contractor
related to the performance of a con-
tract.

(iii) The Director’s findings as to
whether granting a waiver will inter-
fere with or impede the effectuation of
the act shall include consideration of
the following factors:

(A) Whether the waiver will be used
as a subterfuge to circumvent the con-
tractor’s obligations under the act;

(B) The contractor’s compliance with
the act or any other Federal, State or
local law requiring equal opportunity
for disabled persons;

(C) The impact of granting the waiv-
er on OFCCP enforcement efforts; and
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(D) Such other factors that the Di-
rector deems are necessary or appro-
priate for considering whether the
granting of the waiver would interfere
with or impede the effectuation of the
act.

(iv) A contractor granted a waiver
under paragraph (b)(3) of this section
shall:

(A) Promptly inform the Director of
any changed circumstances not re-
flected in the contractor’s waiver re-
quest; and

(B) Permit the Director access during
normal business hours to the contrac-
tor’s places of business for the purpose
of investigating whether the facility
granted a waiver meets the standards
and requirements of paragraph (b)(3) of
this section, and for inspecting and
copying such books and accounts and
records, including computerized
records, and other material as may be
relevant to the matter under investiga-
tion.

(v)(A) A waiver granted under para-
graph (b)(3) of this section shall termi-
nate on one of the following dates,
whichever is earliest:

(I) Two years after the date the waiv-
er was granted.

(2) When the facility performs any
work that directly supports or contrib-
utes to the satisfaction of the work
performed on a Government contract.

(3) When the Director determines,
based on information provided by the
contractor under this section or upon
any other relevant information, that
the facility does not meet the require-
ments of paragraph (b)(3) of this sec-
tion.

(B) When a waiver terminates in ac-
cordance with paragraph (b)(3)(v)(A) of
this section the contractor shall ensure
that the facility complies with this
part on the date of termination, except
that compliance with  §§60-741.40
through 60-741.44, if applicable, must be
attained within 120 days of such termi-
nation.

(vi) False or fraudulent statements
or representations made by a con-
tractor under paragraph (b)(3) of this
section are prohibited and may subject
the contractor to sanctions and pen-
alties under this part and criminal
prosecution under 18 U.S.C. 1001.

§60-741.5

§60-741.5 Equal opportunity clause.

(a) Govermment contracts. Each con-
tracting agency and each contractor
shall include the following equal oppor-
tunity clause in each of its covered
Government contracts or subcontracts
(and modifications, renewals, or exten-
sions thereof if not included in the
original contract):

Equal Opportunity for Workers With
Disabilities

1. The contractor will not discriminate
against any employee or applicant for em-
ployment because of physical or mental dis-
ability in regard to any position for which
the employee or applicant for employment is
qualified. The contractor agrees to take af-
firmative action to employ and advance in
employment individuals with disabilities,
and to treat qualified individuals without
discrimination on the basis of their physical
or mental disability in all employment prac-
tices, including the following:

i. Recruitment, advertising, and job appli-
cation procedures;

ii. Hiring, upgrading, promotion, award of
tenure, demotion, transfer, layoff, termi-
nation, right of return from layoff and rehir-
ing;

iii. Rates of pay or any other form of com-
pensation and changes in compensation;

iv. Job assignments, job classifications, or-
ganizational structures, position descrip-
tions, lines of progression, and seniority
lists;

v. Leaves of absence, sick leave, or any
other leave;

vi. Fringe benefits available by virtue of
employment, whether or not administered by
the contractor;

vii. Selection and financial support for
training, including apprenticeship, profes-
sional meetings, conferences, and other re-
lated activities, and selection for leaves of
absence to pursue training;

viii. Activities sponsored by the contractor
including social or recreational programs;
and

ix. Any other term, condition, or privilege
of employment.

2. The contractor agrees to comply with
the rules, regulations, and relevant orders of
the Secretary of Labor issued pursuant to
the act.

3. In the event of the contractor’s non-
compliance with the requirements of this
clause, actions for noncompliance may be
taken in accordance with the rules, regula-
tions, and relevant orders of the Secretary of
Labor issued pursuant to the act.

4. The contractor agrees to post in con-
spicuous places, available to employees and
applicants for employment, notices in a form
to be prescribed by the Director, Office of
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Federal Contract Compliance Programs, pro-
vided by or through the contracting officer.
Such notices shall state the rights of appli-
cants and employees as well as the contrac-
tor’s obligation under the law to take affirm-
ative action to employ and advance in em-
ployment qualified employees and applicants
with disabilities. The contractor must en-
sure that applicants or employees with dis-
abilities are provided the notice in a form
that is accessible and understandable to the
individual applicant or employee (e.g., pro-
viding Braille or large print versions of the
notice, or posting a copy of the notice at a
lower height for easy viewing by a person
using a wheelchair). With respect to employ-
ees who do not work at a physical location of
the contractor, a contractor will satisfy its
posting obligations by posting such notices
in an electronic format, provided that the
contractor provides computers, or access to
computers, that can access the electronic
posting to such employees, or the contractor
has actual knowledge that such employees
otherwise are able to access the electroni-
cally posted notices. Electronic notices for
employees must be posted in a conspicuous
location and format on the company’s
intranet or sent by electronic mail to em-
ployees. An electronic posting must be used
by the contractor to notify job applicants of
their rights if the contractor utilizes an elec-
tronic application process. Such electronic
applicant notice must be conspicuously
stored with, or as part of, the electronic ap-
plication.

5. The contractor will notify each labor or-
ganization or representative of workers with
which it has a collective bargaining agree-
ment or other contract understanding, that
the contractor is bound by the terms of sec-
tion 503 of the Rehabilitation Act of 1973, as
amended, and is committed to take affirma-
tive action to employ and advance in em-
ployment, and shall not discriminate
against, individuals with physical or mental
disabilities.

6. The contractor will include the provi-
sions of this clause in every subcontract or
purchase order in excess of $10,000, unless ex-
empted by the rules, regulations, or orders of
the Secretary issued pursuant to section 503
of the act, as amended, so that such provi-
sions will be binding upon each subcon-
tractor or vendor. The contractor will take
such action with respect to any subcontract
or purchase order as the Director, Office of
Federal Contract Compliance Programs may
direct to enforce such provisions, including
action for noncompliance.

7. The contractor must, in all solicitations
or advertisements for employees placed by or
on behalf of the contractor, state that all
qualified applicants will receive consider-
ation for employment and will not be dis-
criminated against on the basis of disability.
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[End of Clause]

(b) Subcontracts. Each contractor
shall include the equal opportunity
clause in each of its subcontracts sub-
ject to this part.

(c) Adaption of language. Such nec-
essary changes in language may be
made to the equal opportunity clause
as shall be appropriate to identify
properly the parties and their under-
takings.

(d) Inclusion of the equal opportunity
clause in the contract. It is not nec-
essary to include the equal opportunity
clause verbatim in the contract. The
clause shall be made a part of the con-
tract by citation to 41 CFR 60-741.5(a)
and inclusion of the following lan-
guage, in bold text, after the citation:
“This contractor and subcontractor
shall abide by the requirements of 41
CFR 60-741.5(a). This regulation pro-
hibits discrimination against qualified
individuals on the basis of disability,
and requires affirmative action by cov-
ered prime contractors and subcontrac-
tors to employ and advance in employ-
ment qualified individuals with disabil-
ities.”

(e) Incorporation by operation of the
act. By operation of the act, the equal
opportunity clause shall be considered
to be a part of every contract and sub-
contract required by the act and the
regulations in this part to include such
a clause, whether or not it is phys-
ically incorporated in such contract
and whether or not there is a written
contract between the agency and the
contractor.

(f) Duties of contracting agencies. Each
contracting agency shall cooperate
with the Director and the Secretary in
the performance of their responsibil-
ities under the act. Such cooperation
shall include insuring that the equal
opportunity clause is included in all
covered Government contracts and
that contractors are fully informed of
their obligations under the act and this
part, providing the Director with any
information which comes to the agen-
cy’s attention that a contractor is not
in compliance with the act or this part,
responding to requests for information
from the Director, and taking such ac-
tions for noncompliance as are set
forth in §60-741.66 as may be ordered by
the Secretary or the Director.
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Subpart B—Discrimination
Prohibited

§60-741.20 Covered employment ac-
tivities.

The prohibition against discrimina-
tion in this part applies to the fol-
lowing employment activities:

(a) Recruitment, advertising, and job
application procedures;

(b) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(c) Rates of pay or any other form of
compensation and changes in com-
pensation;

(d) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(e) Leaves of absence, sick leave, or
any other leave;

(f) Fringe benefits available by virtue
of employment, whether or not admin-
istered by the contractor;

(g) Selection and financial support
for training, including apprenticeships,
professional meetings, conferences and
other related activities, and selection
for leaves of absence to pursue train-

ing;
(h) Activities sponsored by the con-
tractor including social and rec-

reational programs; and
(i) Any other term,
privilege of employment.

§60-741.21 Prohibitions.

(a) The term discrimination includes,
but is not limited to, the acts described
in this section and §60-741.23.

(1) Disparate treatment. It is unlawful
for the contractor to deny an employ-
ment opportunity or benefit or other-
wise to discriminate against a qualified
individual on the basis of disability.

(2) Limiting, segregating and
classifying. Unless otherwise permitted
by this part, it is unlawful for the con-
tractor to limit, segregate, or classify
a job applicant or employee in a way
that adversely affects his or her em-
ployment opportunities or status on
the basis of disability. For example,
the contractor may not segregate em-
ployees into separate work areas or
into separate lines of advancement on
the basis of disability.

condition, or

§60-741.21

(3) Contractual or other arrangements—
(i) In general. It is unlawful for the con-
tractor to participate in a contractual
or other arrangement or relationship
that has the effect of subjecting the
contractor’s own qualified applicant or
employee with a disability to the dis-
crimination prohibited by this part.

(ii) Contractual or other arrangement
defined. The phrase contractual or other
arrangement or relationship includes, but
is not limited to, a relationship with:
an employment or referral agency; a
labor organization, including a collec-
tive bargaining agreement; an organi-
zation providing fringe benefits to an
employee of the contractor; or an orga-
nization providing training and appren-
ticeship programs.

(iii) Application. This paragraph (a)(3)
applies to the contractor, with respect
to its own applicants or employees,
whether the contractor offered the con-
tract or initiated the relationship, or
whether the contractor accepted the
contract or acceded to the relationship.
The contractor is not liable for the ac-
tions of the other party or parties to
the contract which only affect that
other party’s employees or applicants.

(4) Standards, criteria or methods of ad-
ministration. It is unlawful for the con-
tractor to use standards, criteria, or
methods of administration, that are
not job-related and consistent with
business necessity, and that:

(i) Have the effect of discriminating
on the basis of disability; or

(ii) Perpetuate the discrimination of
others who are subject to common ad-
ministrative control.

(5) Relationship or association with an
individual with a disability. It is unlaw-
ful for the contractor to exclude or
deny equal jobs or benefits to, or other-
wise discriminate against, a qualified
individual because of the known dis-
ability of an individual with whom the
qualified individual is known to have a
family, business, social, or other rela-
tionship or association.

(6) Not making reasonable accommoda-
tion. (i) It is unlawful for the con-
tractor to fail to make reasonable ac-
commodation to the known physical or
mental limitations of an otherwise
qualified applicant or employee with a
disability as defined in §§60-
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741.2(g)(1)(i) or (ii), unless such con-
tractor can demonstrate that the ac-
commodation would impose an undue
hardship on the operation of its busi-
ness.

(ii) It is unlawful for the contractor
to deny employment opportunities to
an otherwise qualified job applicant or
employee with a disability based on the
need of such contractor to make rea-
sonable accommodation to such an in-
dividual’s physical or mental impair-
ments.

(iii) The reasonable accommodation
obligation extends to the contractor’s
use of electronic or online job applica-
tion systems. If a contractor uses such
a system, it must provide necessary
reasonable accommodation to ensure
that an otherwise qualified individual
with a disability who is not able to
fully utilize that system is nonetheless
provided with equal opportunity to
apply and be considered for all jobs.
Though not required by this part, it is
a best practice for the contractor to
make its online job application system
accessible and compatible with assist-
ive technologies used by individuals
with disabilities.

(iv) A qualified individual with a dis-
ability is not required to accept an ac-
commodation, aid, service, oppor-
tunity, or benefit which such qualified
individual chooses not to accept. How-
ever, if such individual rejects a rea-
sonable accommodation, aid, service,
opportunity or benefit that is nec-
essary to enable the individual to per-
form the essential functions of the po-
sition held or desired, and cannot, as a
result of that rejection, perform the es-
sential functions of the position, the
individual will not be considered a
qualified individual with a disability.

(v) A contractor is not required to
provide reasonable accommodation to
an individual who satisfies only the
“‘regarded as having such an impair-
ment’’ prong of the definition of ‘‘dis-
ability,” as defined in §60- 741.2(v)(1).

(vi) Reasonable accommodation proce-
dures. The development and use of writ-
ten procedures for processing requests
for reasonable accommodation is a best
practice that may assist the contractor
in meeting its reasonable accommoda-
tion obligations under section 503 and
this part. Such procedures help ensure
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that applicants and employees are in-
formed as to how to request a reason-
able accommodation and are aware of
how such a request will be processed by
the contractor. They also help ensure
that the contractor’s supervisors and
managers know what to do should they
receive a request for reasonable accom-
modation, and that all requests for ac-
commodation are processed swiftly,
within a reasonable period of time. The
development and use of written reason-
able accommodation procedures is not
required by this part, and it is not a
violation of this part for a contractor
not to have or use such procedures.
However, Appendix B of this part pro-
vides guidance to contractors that
choose to develop and use written rea-
sonable accommodation procedures.

(7 Qualification standards, tests and
other selection criteria—(@i) In general. 1t
is unlawful for the contractor to use
qualification standards, employment
tests, or other selection criteria that
screen out or tend to screen out an in-
dividual with a disability or a class of
individuals with disabilities, on the
basis of disability, unless the standard,
test, or other selection criterion, as
used by the contractor, is shown to be
job-related for the position in question
and is consistent with business neces-
sity. Selection criteria that concern an
essential function may not be used to
exclude an individual with a disability
if that individual could satisfy the cri-
teria with provision of a reasonable ac-
commodation. Selection criteria that
exclude or tend to exclude an indi-
vidual with a disability or a class of in-
dividuals with disabilities on the basis
of disability but concern only marginal
functions of the job would not be con-
sistent with business necessity. The
contractor may not refuse to hire an
applicant with a disability because the
applicant’s disability prevents him or
her from performing marginal func-
tions.

(ii) Qualification standards and tests
related to uncorrected vision. It is unlaw-
ful for the contractor to use qualifica-
tion standards, employment tests, or
other selection criteria based on an in-
dividual’s uncorrected vision unless the
standard, test, or other selection cri-
teria, as used by the contractor, is
shown to be job-related for the position
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in question and consistent with busi-
ness necessity. An individual chal-
lenging a contractor’s application of a
qualification standard, test, or other
criterion based on uncorrected vision
need not be an individual with a dis-
ability, but must be adversely affected
by the application of the standard,
test, or other criterion.

(iii) The Uniform Guidelines on Em-
ployee Selection Procedures, 41 CFR
part 60-3, do not apply to the Rehabili-
tation Act and are similarly inappli-
cable to this part.

(8) Administration of tests. It is unlaw-
ful for the contractor to fail to select
and administer tests concerning em-
ployment in the most effective manner
to ensure that, when a test is adminis-
tered to a job applicant or employee
who has a disability that impairs sen-
sory, manual, or speaking skills, the
test results accurately reflect the
skills, aptitude, or whatever other fac-
tor of the applicant or employee that
the test purports to measure, rather
than reflecting the impaired sensory,
manual, or speaking skills of such em-
ployee or applicant, except where such
skills are the factors that the test pur-
ports to measure.

(9) Compensation. In offering employ-
ment or promotions to individuals with
disabilities, it is unlawful for the con-
tractor to reduce the amount of com-
pensation offered because of any in-
come based upon a disability-related
pension or other disability-related ben-
efit the applicant or employee receives
from another source. Nor may the con-
tractor reduce the amount of com-
pensation offered to an individual with
a disability because of the actual or an-
ticipated cost of a reasonable accom-
modation the individual needs or may
request.

(b) Claims of No Disability. Nothing in
this part shall provide the basis for a
claim that an individual without a dis-
ability was subject to discrimination
because of the lack of disability, or be-
cause an individual with a disability
was granted an accommodation that
was denied to an individual without a
disability.

§60-741.22 Direct threat defense.

The contractor may use as a quali-
fication standard the requirement that

§60-741.23

an individual be able to perform the es-
sential functions of the position held or
desired without posing a direct threat
to the health or safety of the indi-
vidual or others in the workplace. (See
§60-741.2(e) defining direct threat.)

§60—'741.?3' Medical examinations and
inquiries.

(a) Prohibited medical examinations or
inquiries. Except as stated in para-
graphs (b) and (c) of this section, it is
unlawful for the contractor to require
a medical examination of an applicant
or employee or to make inquiries as to
whether an applicant or employee is an
individual with a disability or as to the
nature or severity of such disability.

(b) Permitted medical examinations and
inquiries—(1) Acceptable pre-employment
inquiry. The contractor may make pre-
employment inquiries into the ability
of an applicant to perform job-related
functions, and/or may ask an applicant
to describe or to demonstrate how,
with or without reasonable accommo-
dation, the applicant will be able to
perform job-related functions.

(2) Employment entrance examination.
The contractor may require a medical
examination (and/or inquiry) after
making an offer of employment to a
job applicant and before the applicant
begins his or her employment duties,
and may condition an offer of employ-
ment on the results of such examina-
tion (and/or inquiry), if all entering
employees in the same job category are
subjected to such an examination (and/
or inquiry) regardless of disability.

(3) Examination of employees. The con-
tractor may require a medical exam-
ination (and/or inquiry) of an employee
that is job-related and consistent with
business necessity. The contractor may
make inquiries into the ability of an
employee to perform job-related func-
tions.

(4) Other acceptable erxaminations and
inquiries. The contractor may conduct
voluntary medical examinations and
activities, including voluntary medical
histories, which are part of an em-
ployee health program available to em-
ployees at the work site. These medical
examinations and activities do not
have to be job-related and consistent
with business necessity.
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(5) Medical examinations conducted
in accordance with paragraph (b)(2) of
this section do not have to be job-re-
lated and consistent with business ne-
cessity. However, if certain criteria are
used to screen out an applicant or ap-
plicants or an employee or employees
with disabilities as a result of such ex-
aminations or inquiries, the contractor
must demonstrate that the exclu-
sionary criteria are job-related and
consistent with business necessity, and
that performance of the essential job
functions cannot be accomplished with
reasonable accommodations as re-
quired in this part.

(¢c) Invitation to self-identify. The con-
tractor shall invite the applicant to
self-identify as an individual with a
disability as specified in §60-741.42.

(d) Confidentiality and use of medical
information. (1) Information obtained
under this section regarding the med-
ical condition or history of any appli-
cant or employee shall be collected and
maintained on separate forms and in
separate medical files and treated as a
confidential medical record, except
that:

(1) Supervisors and managers may be
informed regarding necessary restric-
tions on the work or duties of the ap-
plicant or employee and necessary ac-
commodations;

(ii) First aid and safety personnel
may be informed, when appropriate, if
the disability might require emergency
treatment; and

(iii) Government officials engaged in
enforcing the laws administered by
OFCCP, including this part, or enforc-
ing the Americans with Disabilities
Act, as amended, shall be provided rel-
evant information on request.

(2) Information obtained under this
section regarding the medical condi-
tion or history of any applicant or em-
ployee shall not be used for any pur-
pose inconsistent with this part.

§60-741.24 Drugs and alcohol.

(a) Specific activities permitted. The
contractor:

(1) May prohibit the illegal use of
drugs and the use of alcohol at the
workplace by all employees;

(2) May require that employees not
be under the influence of alcohol or be
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engaging in the illegal use of drugs at
the workplace;

(3) May require that all employees
behave in conformance with the re-
quirements established under the Drug-
Free Workplace Act of 1988 (41 U.S.C.
701 et seq.);

(4) May hold an employee who en-
gages in the illegal use of drugs or who
is an alcoholic to the same qualifica-
tion standards for employment or job
performance and behavior to which the
contractor holds its other employees,
even if any unsatisfactory performance
or behavior is related to the employee’s
drug use or alcoholism;

(5) May require that its employees
employed in an industry subject to
such regulations comply with the
standards established in the regula-
tions (if any) of the Departments of De-
fense and Transportation, and of the
Nuclear Regulatory Commission, and
other Federal agencies regarding alco-
hol and the illegal use of drugs; and

(6) May require that employees em-
ployed in sensitive positions comply
with the regulations (if any) of the De-
partments of Defense and Transpor-
tation, and of the Nuclear Regulatory
Commission, and other Federal agen-
cies that apply to employment in sen-
sitive positions subject to such regula-
tions.

(b) Drug testing—(1) General policy.
For purposes of this part, a test to de-
termine the illegal use of drugs is not
considered a medical examination.
Thus, the administration of such drug
tests by the contractor to its job appli-
cants or employees is not a violation of
§60-741.23. Nothing in this part shall be
construed to encourage, prohibit, or
authorize the contractor to conduct
drug tests of job applicants or employ-
ees to determine the illegal use of
drugs or to make employment deci-
sions based on such test results.

(2) Transportation employees. Nothing
in this part shall be construed to en-
courage, prohibit, or authorize the oth-
erwise lawful exercise by contractors
subject to the jurisdiction of the De-
partment of Transportation of author-
ity to test employees in, and applicants
for, positions involving safety-sensitive
duties for the illegal use of drugs or for
on-duty impairment by alcohol; and re-
move from safety-sensitive positions
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persons who test positive for illegal use
of drugs or on-duty impairment by al-
cohol pursuant to paragraph (b)(1) of
this section.

(3) Any information regarding the
medical condition or history of any
employee or applicant obtained from a
test to determine the illegal use of
drugs, except information regarding
the illegal use of drugs, is subject to
the requirements of §60-741.23(b)(5) and
(c).

§60-741.25 Health insurance, life in-
surance and other benefit plans.

(a) An insurer, hospital, or medical
service company, health maintenance
organization, or any agent or entity
that administers benefit plans, or simi-
lar organizations may underwrite
risks, classify risks, or administer such
risks that are based on or not incon-
sistent with State law.

(b) The contractor may establish,
sponsor, observe, or administer the
terms of a bona fide benefit plan that
are based on underwriting risks,
classifying risks, or administering such
risks that are based on or not incon-
sistent with State law.

(c) The contractor may establish,
sponsor, observe, or administer the
terms of a bona fide benefit plan that is
not subject to State laws that regulate
insurance.

(d) The contractor may not deny an
individual with a disability equal ac-
cess to insurance or subject an indi-
vidual with a disability to different
terms or conditions of insurance based
on disability alone, if the disability
does not pose increased risks.

(e) The activities described in para-
graphs (a), (b), and (c) of this section
are permitted unless these activities
are used as a subterfuge to evade the
purposes of this part.

Subpart C—Affirmative Action
Program

§60-741.40 General purpose and appli-
cability of the affirmative action
program requirement.

(a) General purpose. An affirmative
action program is a management tool
designed to ensure equal employment
opportunity and foster employment op-
portunities for individuals with disabil-
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ities. An affirmative action program
institutionalizes the contractor’s com-
mitment to equality in every aspect of
employment and is more than a paper-
work exercise. An affirmative action
program is dynamic in nature and in-
cludes measurable objectives, quan-
titative analyses, and internal auditing
and reporting systems that measure
the contractor’s progress toward
achieving equal employment oppor-
tunity for individuals with disabilities.

(b) Applicability of the affirmative ac-
tion program. (1) The requirements of
this subpart apply to every Govern-
ment contractor that has 50 or more
employees and a contract of $50,000 or
more.

(2) Contractors described in para-
graph (b)(1) of this section shall, within
120 days of the commencement of a
contract, prepare and maintain an af-
firmative action program at each es-
tablishment. The affirmative action
program shall set forth the contrac-
tor’s policies and procedures in accord-
ance with this part. This program may
be integrated into or Kkept separate
from other affirmative action pro-
grams.

(3) The affirmative action program
shall be reviewed and updated annually
by the official designated by the con-
tractor pursuant to §60-741.44(i).

(c) Submission of program to OFCCP.
The contractor shall submit the affirm-
ative action program within 30 days of
a request from OFCCP, unless the re-
quest provides for a different time. The
contractor also shall make the affirma-
tive action program promptly available
on-site upon OFCCP’s request.

§60-741.41 Availability of affirmative
action program.

The full affirmative action program,
absent the data metrics required by
§60-741.44(k), shall be available to any
employee or applicant for employment
for inspection upon request. The loca-
tion and hours during which the pro-
gram may be obtained shall be posted
at each establishment.

§60-741.42 Invitation to self-identify.

(a) Pre-offer. (1) As part of the con-
tractor’s affirmative action obligation,
the contractor shall invite applicants
to inform the contractor whether the
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applicant believes that he or she is an
individual with a disability as defined
in §60-741.2(g)(1)(i) or (ii). This invita-
tion shall be provided to each applicant
when the applicant applies or is consid-
ered for employment. The invitation
may be included with the application
materials for a position, but must be
separate from the application.

(2) The contractor shall invite an ap-
plicant to self-identify as required in
paragraph (a) of this section using the
language and manner prescribed by the
Director and published on the OFCCP
Web site.

(b) Post-offer. (1) At any time after
the offer of employment, but before the
applicant begins his or her job duties,
the contractor shall invite the appli-
cant to inform the contractor whether
the applicant believes that he or she is
an individual with a disability as de-
fined in §60-741.2(g)(1)(i) or (ii).

(2) The contractor shall invite an ap-
plicant to self-identify as required in
paragraph (b) of this section using the
language and manner prescribed by the
Director and published on the OFCCP
Web site.

(c) Employees. The contractor shall
invite each of its employees to volun-
tarily inform the contractor whether
the employee believes that he or she is
an individual with a disability as de-
fined in §60-741.2(g)(1)(i) or (ii). This in-
vitation shall be extended the first
year the contractor becomes subject to
the requirements of this section and at
five year intervals, thereafter, using
the language and manner prescribed by
the Director and published on the
OFCCP Web site. At least once during
the intervening years between these in-
vitations, the contractor must remind
their employees that they may volun-
tarily update their disability status.

(d) The contractor may not compel or
coerce an individual to self-identify as
an individual with a disability.

(e) The contractor shall keep all in-
formation on self-identification con-
fidential, and shall maintain it in a
data analysis file (rather than in the
medical files of individual employees).
See §60-741.23(d). The contractor shall
provide self-identification information
to OFCCP upon request. Self-identi-
fication information may be used only
in accordance with this part.
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(f) Nothing in this section shall re-
lieve the contractor of its obligation to
take affirmative action with respect to
those applicants or employees of whose
disability the contractor has knowl-
edge.

(g) Nothing in this section shall re-
lieve the contractor from liability for
discrimination in violation of section
503 or this part.

§60-741.43 Affirmative action policy.

Under the affirmative action obliga-
tions imposed by the act, contractors
shall not discriminate because of phys-
ical or mental disability and shall take
affirmative action to employ and ad-
vance in employment qualified individ-
uals with disabilities at all levels of
employment, including the executive
level. Such action shall apply to all
employment activities set forth in §60—
741.20.

§60-741.44 Required contents of af-
firmative action programs.

Acceptable affirmative action pro-
grams shall contain, but not nec-
essarily be limited to the following ele-
ments:

(a) Policy statement. The contractor
shall include an equal opportunity pol-
icy statement in its affirmative action
program, and shall post the policy
statement on company bulletin boards.
The contractor must ensure that appli-
cants and employees with disabilities
are provided the notice in a form that
is accessible and understandable to the
individual with a disability (e.g., pro-
viding Braille or large print versions of
the notice, or posting a copy of the no-
tice at a lower height for easy viewing
by a person using a wheelchair). The
policy statement shall indicate the top
United States executive’s (such as the
Chief Executive Officer or the Presi-
dent of the United States Division of a
foreign company) support for the con-
tractor’s affirmative action program,
provide for an audit and reporting sys-
tem (see paragraph (h) of this section)
and assign overall responsibility for
the implementation of affirmative ac-
tion activities required under this part
(see paragraph (i) of this section). Ad-
ditionally, the policy shall state,
among other things that the con-
tractor will: recruit, hire, train, and
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promote persons in all job titles, and
ensure that all other personnel actions
are administered without regard to dis-
ability; and ensure that all employ-
ment decisions are based only on valid
job requirements. The policy shall
state that employees and applicants
shall not be subjected to harassment,
intimidation, threats, coercion, or dis-
crimination because they have engaged
in or may engage in any of the fol-
lowing activities:

(1) Filing a complaint;

(2) Assisting or participating in an
investigation, compliance evaluation,
hearing, or any other activity related
to the administration of section 503 or
any other Federal, State, or local law
requiring equal opportunity for indi-
viduals with disabilities;

(3) Opposing any act or practice made
unlawful by section 503 or its imple-
menting regulations in this part, or
any other Federal, State or local law
requiring equal opportunity for indi-
viduals with disabilities; or

(4) Exercising any other right pro-
tected by section 503 or its imple-
menting regulations in this part.

(b) Review of personnel processes. The
contractor shall ensure that its per-
sonnel processes provide for careful,
thorough, and systematic consider-
ation of the job qualifications of appli-
cants and employees with known dis-
abilities for job vacancies filled either
by hiring or promotion, and for all
training opportunities offered or avail-
able. The contractor shall ensure that
its personnel processes do not stereo-
type individuals with disabilities in a
manner which limits their access to all
jobs for which they are qualified. In ad-
dition, the contractor shall ensure that
applicants and employees with disabil-
ities have equal access to its personnel
processes, including those implemented
through information and communica-
tion technologies. The contractor is re-
quired to provide necessary reasonable
accommodation to ensure applicants
and employees with disabilities receive
equal opportunity in the operation of
personnel processes. The contractor is
also encouraged to make its informa-
tion and communication technologies
accessible, even absent a specific re-
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quest for reasonable accommodation.3
The contractor shall periodically re-
view such processes and make any nec-
essary modifications to ensure that
these obligations are carried out. A de-
scription of the review and any nec-
essary modifications to personnel proc-
esses or development of new processes
shall be included in any affirmative ac-
tion programs required under this part.
The contractor must design procedures
that facilitate a review of the imple-
mentation of this requirement by the
contractor and the Government.

(c) Physical and mental qualifications.
(1) The contractor shall provide in its
affirmative action program, and shall
adhere to, a schedule for the review of
all physical and mental job qualifica-
tion standards to ensure that, to the
extent qualification standards tend to
screen out qualified individuals with
disabilities, they are job-related for the
position in question and are consistent
with business necessity.

(2) Whenever the contractor applies
physical or mental qualification stand-
ards in the selection of applicants or
employees for employment or other
change in employment status such as
promotion, demotion or training, to
the extent that qualification standards
tend to screen out qualified individuals
on the basis of disability, the standards
shall be related to the specific job or
jobs for which the individual is being
considered and consistent with busi-
ness necessity. The contractor shall
have the burden to demonstrate that it
has complied with the requirements of
this paragraph (c).

3Contractors are encouraged to make their

information and communication technology
accessible. There are a variety of resources
that may assist contractors in assessing and
ensuring the accessibility of its information
and communication technology. These in-
clude the Web Content Accessibility Guide-
lines (WCAG 2.0) of the World Wide Web Con-
sortium Web Accessibility Initiative, online
at www.w3.org/WAI/intro/wcag.php, and the
regulations implementing the accessibility
requirements for Federal agencies prescribed
in section 508 of the Rehabilitation Act. In-
formation on section 508 may be found online
at http://www.section508.gov/index.cfm. This
Web site also provides information about
various State accessibility requirements and
initiatives.
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(3) The contractor may use as a de-
fense to an allegation of a violation of
paragraph (c)(2) of this section that an
individual poses a direct threat to the
health or safety of the individual or
others in the workplace. (See §60-
741.2(e) defining direct threat.)

(d) Reasonable accommodation to phys-
ical and mental limitations. (1) As is pro-
vided in §60-741.21(a)(6), as a matter of
nondiscrimination, the contractor
must make reasonable accommodation
to the known physical or mental limi-
tations of an otherwise qualified indi-
vidual with a disability unless it can
demonstrate that the accommodation
would impose an undue hardship on the
operation of its business. As a matter
of affirmative action, if an employee
with a known disability is having sig-
nificant difficulty performing his or
her job and it is reasonable to conclude
that the performance problem may be
related to the known disability, the
contractor shall confidentially notify
the employee of the performance prob-
lem and inquire whether the problem is
related to the employee’s disability. If
the employee responds affirmatively,
the contractor shall confidentially in-
quire whether the employee is in need
of a reasonable accommodation.

(2) Reasonable accommodation proce-
dures. The development and use of writ-
ten procedures for processing requests
for reasonable accommodation is a best
practice that may assist the contractor
in meeting its reasonable accommoda-
tion obligations under section 503 and
this part. Such procedures help ensure
that applicants and employees are in-
formed as to how to request a reason-
able accommodation and are aware of
how such a request will be processed by
the contractor. They also help ensure
that the contractor’s supervisors and
managers know what to do should they
receive a request for reasonable accom-
modation, and that all requests for ac-
commodation are processed swiftly,
within a reasonable period of time. The
development and use of written reason-
able accommodation procedures is not
required by this part, and it is not a
violation of this part for a contractor
not to have or use such procedures.
However, Appendix B of this part pro-
vides guidance to contractors that
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choose to develop and use written rea-
sonable accommodation procedures.

(e) Harassment. The contractor must
develop and implement procedures to
ensure that its employees are not har-
assed on the basis of disability.

(f) External dissemination of policy,
outreach, and positive recruitment—(1)
Required outreach efforts. (i) The con-
tractor shall undertake appropriate
outreach and positive recruitment ac-
tivities such as those listed in para-
graph (f)(2) of this section that are rea-
sonably designed to effectively recruit
qualified individuals with disabilities.
It is not contemplated that the con-
tractor will necessarily undertake all
the activities listed in paragraph (f)(2)
of this section or that its activities
will be limited to those listed. The
scope of the contractor’s efforts shall
depend upon all the circumstances, in-
cluding the contractor’s size and re-
sources and the extent to which exist-
ing employment practices are ade-
quate.

(ii) The contractor must send written
notification of company policy related
to its affirmative action efforts to all
subcontractors, including subcon-
tracting vendors and suppliers, re-
questing appropriate action on their
part.

(2) Examples of outreach and recruit-
ment activities. Below are examples of
outreach and positive recruitment ac-
tivities referred to in paragraph (f)(1)
of this section.

(i) Enlisting the assistance and sup-
port of the following persons and orga-
nizations in recruiting, and developing
on-the-job training opportunities for
individuals with disabilities, in order
to fulfill its commitment to provide
equal employment opportunity for
such individuals:

(A) The State Vocational Rehabilita-
tion Service Agency (SVRA), State
mental health agency, or State devel-
opmental disability agency in the area
of the contractor’s establishment;

(B) The Employment One-Stop Ca-
reer Center (One-Stop) or American
Job Center nearest the contractor’s es-
tablishment;

(C) The Department of Veterans Af-
fairs Regional Office nearest the con-
tractor’s establishment (www.va.gov);
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(D) Entities funded by the Depart-
ment of Labor that provide recruit-
ment or training services for individ-
uals with disabilities, such as the serv-
ices currently provided through the
Employer Assistance and Resource
Network (EARN) (www.earnworks.com);

(E) Local Employment Network (EN)
organizations (other than the con-
tractor, if the contractor is an EN) list-
ed in the Social Security Administra-
tion’s Ticket to Work Employment
Network Directory
(www.yourtickettowork.com/endir);

(F) Local disability groups, organiza-
tions, or Centers for Independent Liv-
ing (CIL) near the contractor’s estab-
lishment;

(G) Placement or career offices of
educational institutions that specialize
in the placement of individuals with
disabilities; and

(H) Private recruitment sources, such
as professional organizations or em-
ployment placement services that spe-
cialize in the placement of individuals
with disabilities.

(ii) The contractor should also con-
sider taking the actions listed below to
fulfill its commitment to provide equal
employment opportunities to individ-
uals with disabilities:

(A) Formal briefing sessions should
be held, preferably on company prem-
ises, with representatives from recruit-
ing sources. Contractor facility tours,
clear and concise explanations of cur-
rent and future job openings, position
descriptions, worker specifications, ex-
planations of the company’s selection
process, and recruiting literature
should be an integral part of the brief-
ing. At any such briefing sessions, the
company official in charge of the con-
tractor’s affirmative action program
should be in attendance when possible.
Formal arrangements should be made
for referral of applicants, follow up
with sources, and feedback on disposi-
tion of applicants.

(B) The contractor’s recruitment ef-
forts at all educational institutions
should incorporate special efforts to
reach students who are individuals
with disabilities.

(C) An effort should be made to par-
ticipate in work-study programs for
students, trainees, or interns with dis-
abilities. Such programs may be found
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through outreach to State and local
schools and universities, and through
EARN.

(D) Individuals with disabilities
should be made available for participa-
tion in career days, youth motivation
programs, and related activities in
their communities.

(E) The contractor should take any
other positive steps it deems necessary
to attract individuals with disabilities
not currently in the work force who
have requisite skills and can be re-
cruited through affirmative action
measures. These individuals may be lo-
cated through State and local agencies
supported by the U.S. Department of
Education’s Rehabilitation Services
Administration (RSA) (http:/rsa.ed.gov/
), local Ticket-to-Work Employment
Networks, or local chapters of groups
or organizations that provide services
for individuals with disabilities.

(F) The contractor, in making hiring
decisions, should consider applicants
who are known to have disabilities for
all available positions for which they
may be qualified when the position(s)
applied for is unavailable.

(3) Assessment of external outreach and
recruitment efforts. The contractor
shall, on an annual basis, review the
outreach and recruitment efforts it has
taken over the previous twelve months
to evaluate their effectiveness in iden-
tifying and recruiting qualified individ-
uals with disabilities. The contractor
shall document each evaluation, in-
cluding at a minimum the criteria it
used to evaluate the effectiveness of
each effort and the contractor’s conclu-
sion as to whether each effort was ef-
fective. Among these criteria shall be
the data collected pursuant to para-
graph (k) of this section for the current
year and the two most recent previous
years. The contractor’s conclusion as
to the effectiveness of its outreach ef-
forts must be reasonable as determined
by OFCCP in light of these regulations.
If the contractor concludes the totality
of its efforts were not effective in iden-
tifying and recruiting qualified individ-
uals with disabilities, it shall identify
and implement alternative efforts list-
ed in paragraphs (f)(1) or (f)(2) of this
section in order to fulfill its obliga-
tions.
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(4) Recordkeeping obligation. The con-
tractor shall document all activities it
undertakes to comply with the obliga-
tions of this section, and retain these
documents for a period of three (3)
years.

(g) Internal dissemination of policy. (1)
A strong outreach program will be inef-
fective without adequate internal sup-
port from supervisory and management
personnel and other employees. In
order to assure greater employee co-
operation and participation in the con-
tractor’s efforts, the contractor shall
develop the internal procedures listed
in paragraph (g)(2) of this section for
communication of its obligation to en-
gage in affirmative action efforts to
employ and advance in employment
qualified individuals with disabilities.
It is not contemplated that the con-
tractor’s activities will be limited to
those listed. These procedures shall be
designed to foster understanding, ac-
ceptance and support among the con-
tractor’s executive, management, su-
pervisory, and other employees and to
encourage such persons to take the
necessary actions to aid the contractor
in meeting this obligation.

(2) The contractor shall implement
and disseminate this policy internally
as follows:

(i) Include it in the contractor’s pol-
icy manual or otherwise make the pol-
icy available to employees;

(ii) If the contractor is a party to a
collective bargaining agreement, it
shall notify union officials and/or em-
ployee representatives of the contrac-
tor’s policy and request their coopera-
tion;

(3) The contractor is encouraged to
additionally implement and dissemi-
nate this policy internally as follows:

(i) Inform all employees and prospec-
tive employees of its commitment to
engage in affirmative action to in-
crease employment opportunities for
individuals with disabilities. The con-
tractor should periodically schedule
special meetings with all employees to
discuss policy and explain individual
employee responsibilities;

(ii) Publicize it in the company news-
paper, magazine, annual report and
other media;

(iii) Conduct special meetings with
executive, management, and super-
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visory personnel to explain the intent
of the policy and individual responsi-
bility for effective implementation
making clear the chief executive offi-
cer’s support for the affirmative action
policy;

(iv) Discuss the policy thoroughly in
both employee orientation and man-
agement training programs;

(v) Include articles on accomplish-
ments of individuals with disabilities
in company publications; and

(vi) When employees are featured in
employee handbooks or similar publi-
cations for employees, include individ-
uals with disabilities.

(h) Audit and reporting system. (1) The
contractor shall design and implement
an audit and reporting system that
will:

(i) Measure the effectiveness of the
contractor’s affirmative action pro-
gram;

(ii) Indicate any need for remedial
action;

(iii) Determine the degree to which
the contractor’s objectives have been
attained;

(iv) Determine whether known indi-
viduals with disabilities have had the
opportunity to participate in all com-
pany sponsored educational, training,
recreational, and social activities;

(v) Measure the contractor’s compli-
ance with the affirmative action pro-
gram’s specific obligations; and

(vi) Document the actions taken to
comply with the obligations of para-
graphs (h)(1)(i) through (v) of this sec-
tion, and retain these documents as
employment records subject to the rec-
ordkeeping requirements of §60-741.80.

(2) Where the affirmative action pro-
gram is found to be deficient, the con-
tractor shall undertake necessary ac-
tion to bring the program into compli-
ance.

(1) Responsibility for implementation.
An official of the contractor shall be
assigned responsibility for implemen-
tation of the contractor’s affirmative
action activities under this part. His or
her identity should appear on all inter-
nal and external communications re-
garding the company’s affirmative ac-
tion program. This official shall be
given necessary senior management
support and staff to manage the imple-
mentation of this program.
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(j) Training. All personnel involved in
the recruitment, screening, selection,
promotion, disciplinary, and related
processes shall be trained to ensure
that the commitments in the contrac-
tor’s affirmative action program are
implemented.

(k) Data collection analysis. The con-
tractor shall document the following
computations or comparisons per-
taining to applicants and hires on an
annual basis and maintain them for a
period of three (3) years:

(1) The number of applicants who
self-identified as individuals with dis-
abilities pursuant to §60-741.42(a), or
who are otherwise known to be individ-
uals with disabilities;

(2) The total number of job openings
and total number of jobs filled;

(3) The total number of applicants for
all jobs;

(4) The number of applicants with
disabilities hired; and

(5) The total number of applicants
hired.
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The utilization goal is not a rigid and
inflexible quota which must be met,
nor is it to be considered either a ceil-
ing or a floor for the employment of
particular groups. Quotas are expressly
forbidden.

(a) Goal. OFCCP has established a
utilization goal of 7 percent for em-
ployment of qualified individuals with
disabilities for each job group in the
contractor’s workforce, or for the con-
tractor’s entire workforce as provided
in paragraph (d)(2)(i) of this section.

(b) Purpose. The purpose of the utili-
zation goal is to establish a benchmark
against which the contractor must
measure the representation of individ-
uals within each job group in its work-
force, or within the contractor’s entire
workforce as provided in paragraph
(d)(2)(i) of this section. The utilization
goal serves as an equal employment op-
portunity objective that should be at-
tainable by complying with all aspects
of the affirmative action requirements
of this part.

(c) Periodic review of goal. The Direc-
tor of OFCCP shall periodically review
and update, as appropriate, the utiliza-
tion goal established in paragraph (a)
of this section.

Utilization goals.

§60-741.45

(d) Utilization analysis—(1) Purpose.
The utilization analysis is designed to
evaluate the representation of individ-
uals with disabilities in each job group
within the contractor’s workforce, or
to evaluate the representation of indi-
viduals with disabilities in the contrac-
tor’s entire workforce as provided in
paragraph (d)(2)(i) of this section, with
the utilization goal established in para-
graph (a) of this section.

(2) Grouping jobs for analysis. The con-
tractor must use the same job groups
established for utilization analyses
under Executive Order 11246, either in
accordance with 41 CFR part 60-2, or in
accordance with 41 CFR part 60-4, as
appropriate, except as provided below.

(i) Contractors with 100 or fewer em-
ployees. If a contractor has a total
workforce of 100 or fewer employees, it
need not use the jobs groups estab-
lished for utilization analyses under
Executive Order 11246, and has the op-
tion to measure the representation of
individuals with disabilities in its en-
tire workforce with the utilization goal
established in paragraph (a) of this sec-
tion.

(ii) [Reserved]

(3) Annual evaluation. The contractor
shall annually evaluate its utilization
of individuals with disabilities in each
job group, or in its entire workforce as
provided in paragraph (d)(2)(i) of this
section.

(e) Identification of problem areas.
When the percentage of individuals
with disabilities in one or more job
groups, or in a contractor’s entire
workforce as provided in paragraph
(d)(2)(1) of this section, is less than the
utilization goal established in para-
graph (a) of this section, the contractor
must take steps to determine whether
and where impediments to equal em-
ployment opportunity exist. When
making this determination, the con-
tractor must assess its personnel proc-
esses, the effectiveness of its outreach
and recruitment efforts, the results of
its affirmative action program audit,
and any other areas that might affect
the success of the affirmative action
program.

(f) Action-oriented programs. The con-
tractor must develop and execute ac-
tion-oriented programs designed to cor-
rect any identified problems areas.
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These action-oriented programs may
include the modification of personnel
processes to ensure equal employment
opportunity for individuals with dis-
abilities, alternative or additional out-
reach and recruitment efforts from
among those listed in §60-741.44 (£)(1)
and (f)(2), and/or other actions designed
to correct the identified problem areas
and attain the established goal.

(g) A contractor’s determination that
it has not attained the utilization goal
established in paragraph (a) of this sec-
tion in one or more job groups does not
constitute either a finding or admis-
sion of discrimination in violation of
this part.

(h) The utilization goal established in
paragraph (a) of this section shall not
be used as a quota or ceiling that lim-
its or restricts the employment of indi-
viduals with disabilities.

§60-741.46 Voluntary affirmative ac-
tion programs for employees with
disabilities.

(a) The contractor is permitted to de-
velop and implement training and em-
ployment for employees with disabil-
ities. Examples include, developing a
job training program focused on the
specific needs of individuals with cer-
tain disabilities such as traumatic
brain injury (TBI) or developmental
disabilities and utilizing linkage agree-
ments to recruit program trainees.
Successful programs such as these have
been developed by some contractors
and OFCCP desires to make clear they
are permissible, though not required.

(1) If a contractor elects to imple-
ment a voluntary affirmative action
program for employees with disabil-
ities, a description of the program and
the policies governing the program, in-
cluding the name and title of the offi-
cial responsible for the program, shall
be included in the contractor’s written
affirmative action program. An annual
report describing the contractor’s ac-
tivities pursuant to the program and
identifying the outcomes achieved
should also be included in the contrac-
tor’s affirmative action program.

(2) Disability-related information
from the applicant and/or employee
self-identification request required by
§60-741.42 may be used to identify indi-
viduals with disabilities who are eligi-
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ble to benefit from a voluntary affirm-
ative action program for employees
with disabilities.

(b) The contractor shall not use such
programs to segregate individuals with
disabilities or to limit or restrict the
employment opportunities of any indi-
vidual with a disability.

(c) The contractor shall not discrimi-
nate against an individual with a dis-
ability who has participated in a vol-
untary affirmative action program for
employees with disabilities with re-
spect to any term, condition, or benefit
of employment, including, but not lim-
ited to, employment acts such as com-
pensation, promotion, and termination,
that are listed in §60-741.20.

(d) These voluntary training and de-
velopment programs should not result
in discrimination against other groups
and do not relieve a contractor from li-
ability for discrimination under this
act, Executive Order 11246, or the Viet-
nam EKEra Vetrans’ Readjustment As-
sistance Act.

§60-741.47 Sheltered workshops.

Contracts with sheltered workshops
do not constitute affirmative action in
lieu of employment and advancement
of qualified individuals with disabil-
ities in the contractor’s own work
force. Contracts with sheltered work-
shops may be included within an af-
firmative action program if the shel-
tered workshop trains employees for
the contractor and the contractor is
obligated to hire trainees at full com-
pensation when such trainees become
“‘qualified individuals with disabil-
ities.”

Subpart D—General Enforcement
and Complaint Procedures

§60-741.60 Compliance evaluations.

(a) OFCCP may conduct compliance
evaluations to determine if the con-
tractor is taking affirmative action to
employ, advance in employment, and
otherwise treat qualified individuals
without discrimination on the basis of
disability in all employment practices.
A compliance evaluation may consist
of any one or any combination of the
following investigative procedures:
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(1) Compliance review. A comprehen-
sive analysis and evaluation of the hir-
ing and employment practices of the
contractor, the written affirmative ac-
tion program, and the results of the af-
firmative action efforts undertaken by
the contractor. A compliance review
may proceed in three stages:

(i) A desk audit of the written affirm-
ative action program and supporting
documentation to determine whether
all elements required by the regula-
tions in this part are included, whether
the affirmative action program meets
agency standards of reasonableness,
and whether the affirmative action
program and supporting documenta-
tion satisfy agency standards of ac-
ceptability. OFCCP may extend the
temporal scope of the desk audit be-
yond that set forth in the scheduling
letter if OFCCP deems it necessary to
carry out its investigation of potential
violations of this part. The desk audit
is conducted at OFCCP offices;

(ii) An on-site review is conducted at
the contractor’s establishment to in-
vestigate unresolved problem areas
identified in the affirmative action
program and supporting documenta-
tion during the desk audit, to verify
that the contractor has implemented
the affirmative action program and has
complied with those regulatory obliga-
tions not required to be included in the
affirmative action program, and to ex-
amine potential instances or issues of
discrimination. An on-site review nor-
mally will involve an examination of
the contractor’s personnel and employ-
ment policies, inspection and copying
of documents related to employment
actions, and interviews with employ-
ees, supervisors, managers, hiring offi-
cials; and

(iii) Where mnecessary, an off-site
analysis of information supplied by the
contractor or otherwise gathered dur-
ing or pursuant to the on-site review;

(2) Off-site review of records. An anal-
ysis and evaluation of the affirmative
action program (or any part thereof)
and supporting documentation, and
other documents related to the con-
tractor’s personnel policies and em-
ployment actions that may be relevant
to a determination of whether the con-
tractor has complied with the require-

§60-741.60

ments of section 503 and its regula-
tions;

(3) Compliance check. A determination
of whether the contractor has main-
tained records consistent with §60-
741.80; OFCCP may request the docu-
ments be provided either on-site or off-
site; or

(4) Focused review. A review restricted
to one or more components of the con-
tractor’s organization or one or more
aspects of the contractor’s employment
practices.

(b) Where deficiencies are found to
exist, reasonable efforts shall be made
to secure compliance through concilia-
tion and persuasion pursuant to §60-—
741.62.

(c) Pre-award compliance evaluations.
Each agency will include in the invita-
tion for bids for each formally adver-
tised nonconstruction contract or state
at the outset of negotiations for each
negotiated contract, that if the award,
when let, should total $10 million or
more, the prospective contractor and
its known first-tier subcontractors
with subcontracts of $10 million or
more will be subject to a compliance
evaluation before the award of the con-
tract unless OFCCP has conducted an
evaluation and found them to be in
compliance with section 503 within the
preceding 24 months. The awarding
agency will notify OFCCP and request
appropriate action and findings in ac-
cordance with this subsection. Within
15 days of the notice, OFCCP will in-
form the awarding agency of its inten-
tion to conduct a pre-award compliance
evaluation. If OFCCP does not inform
the awarding agency within that period
of its intention to conduct a pre-award
compliance evaluation, clearance shall
be presumed and the awarding agency
is authorized to proceed with the
award. If OFCCP informs the awarding
agency of its intention to conduct a
pre-award compliance evaluation,
OFCCP will be allowed an additional 20
days after the date that it so informs
the awarding agency to provide its con-
clusions. If OFCCP does not provide the
awarding agency with its conclusions
within that period, clearance will be
presumed and the awarding agency is
authorized to proceed with the award.
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§60-741.61 Complaint procedures.

(a) Coordination with other agencies.
Pursuant to section 107(b) of the Amer-
icans with Disabilities Act of 1990, as
amended (ADA), OFCCP and the Equal
Employment Opportunity Commission
(EEOC) have promulgated regulations
setting forth procedures governing the
processing of complaints falling within
the overlapping jurisdiction of both the
act and title I of the ADA to ensure
that such complaints are dealt with in
a manner that avoids duplication of ef-
fort and prevents the imposition of in-
consistent or conflicting standards.
Complaints filed under this part will be
processed in accordance with those reg-
ulations, which are found at 41 CFR
part 60-742, and with this part.

(b) Place and time of filing. Any appli-
cant for employment with a contractor
or any employee of a contractor may,
personally, or by an authorized rep-
resentative, file a written complaint
with the Director alleging a violation
of the act or the regulations in this
part. The complaint may allege indi-
vidual or class-wide violation(s). Com-
plaints may be submitted to the
OFCCP, 200 Constitution Avenue NW.,
Room C-3325, Washington, DC 20210, or
to any OFCCP regional, district, or
area office. Such complaint must be
filed within 300 days of the date of the
alleged violation, unless the time for
filing is extended by OFCCP for good
cause shown.

(c) Contents of complaints—(1) In gen-
eral. A complaint must be signed by the
complainant or his or her authorized
representative and must contain the
following information:

(i) Name and address (including tele-
phone number) of the complainant;

(ii) Name and address of the con-
tractor who committed the alleged vio-
lation;

(iii) The facts showing that the indi-
vidual has a disability, a record or his-
tory of a disability, or was regarded by
the contractor as having a disability;

(iv) A description of the act or acts
considered to be a violation, including
the pertinent dates (in the case of an
alleged continuing violation, the ear-
liest and most recent date that the al-
leged violation occurred should be stat-
ed); and
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(v) Other pertinent information
available which will assist in the inves-
tigation and resolution of the com-
plaint, including the name of any
known Federal agency with which the
employer has contracted.

(2) Third party complaints. When a
written complaint is filed by an au-
thorized representative, that complaint
need not identify by name the person
on whose behalf it is filed. However,
the authorized representative must
nonetheless provide the name, address
and telephone number of the person on
whose behalf the complaint is filed to
OFCCP, along with the other informa-
tion specified in paragraph (c)(1) of this
section. OFCCP shall verify the author-
ization of such complaint with the per-
son on whose behalf the complaint is
filed. Any such person may request
that OFCCP keep his or her identity
confidential during the investigation of
the complaint, and OFCCP will protect
the individual’s confidentiality wher-
ever that is possible given the facts and
circumstances in the complaint.

(d) Incomplete information. Where a
complaint contains incomplete infor-
mation, OFCCP shall seek the needed
information from the complainant. If
the information is not furnished to
OFCCP within 60 days of the date of
such request, the case may be closed.

(e) Investigations. The Department of
Labor shall institute a prompt inves-
tigation of each complaint.

(f) Resolution of matters. (1) If the
complaint investigation finds no viola-
tion of the act or this part, or if the Di-
rector decides not to refer the matter
to the Solicitor of Labor for enforce-
ment proceedings against the con-
tractor pursuant to §60-741.65(a)(1), the
complainant and contractor shall be so
notified. The Director, on his or her
own initiative, may reconsider his or
her determination or the determina-
tion of any of his or her designated of-
ficers who have authority to issue No-
tifications of Results of Investigation.

(2) The Director will review all deter-
minations of no violation that involve
complaints that are not also cognizable
under title I of the Americans with
Disabilities Act.

(3) In cases where the Director de-
cides to reconsider the determination
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of a Notification of Results of Inves-
tigation, the Director shall provide
prompt notification of his or her intent
to reconsider, which is effective upon
issuance, and his or her final deter-
mination after reconsideration to the
person claiming to be aggrieved, the
person making the complaint on behalf
of such person, if any, and the con-
tractor.

(4) If the investigation finds a viola-
tion of the act or this part, OFCCP
shall invite the contractor to partici-
pate in conciliation discussions pursu-
ant to §60-741.62.

§60-741.62 Conciliation agreements.

(a) If a compliance evaluation, com-
plaint investigation, or other review by
OFCCP finds a material violation of
the act or this part, and if the con-
tractor is willing to correct the viola-
tions and/or deficiencies, and if OFCCP
determines that settlement on that
basis (rather than referral for consider-
ation of formal enforcement) is appro-
priate, a written conciliation agree-
ment will be required. The agreement
shall provide for such remedial action
as may be necessary to correct the vio-
lations and/or deficiencies noted, in-
cluding, where appropriate (but not
necessarily limited to) such make
whole remedies as back pay and retro-
active seniority. The agreement shall
also specify the time period for comple-
tion of the remedial action; the period
shall be no longer than the minimum
period necessary to complete the ac-
tion.

(b) Remedial benchmarks. The reme-
dial action referenced in paragraph (a)
of this section may include the estab-
lishment of benchmarks for the con-
tractor’s outreach, recruitment, hiring,
or other employment activities. The
purpose of such benchmarks is to cre-
ate a quantifiable method by which the
contractor’s progress in correcting
identified violations and/or deficiencies
can be measured.

§60-741.63 Violations of conciliation
agreements.

(a) When OFCCP believes that a con-
ciliation agreement has been violated,
the following procedures are applica-
ble:

§60-741.65

(1) A written notice shall be sent to
the contractor setting forth the viola-
tion alleged and summarizing the sup-
porting evidence. The contractor shall
have 15 days from receipt of the notice
to respond, except in those cases in
which OFCCP asserts that such a delay
would result in irreparable injury to
the employment rights of affected em-
ployees or applicants.

(2) During the 15-day period the con-
tractor may demonstrate in writing
that it has not violated its commit-
ments.

(b) In those cases in which OFCCP as-
serts that a delay would result in irrep-
arable injury to the employment rights
of affected employees or applicants, en-
forcement proceedings may be initi-
ated immediately without proceeding
through any other requirement con-
tained in this chapter.

(¢c) In any proceedings involving an
alleged violation of a conciliation
agreement, OFCCP may seek enforce-
ment of the agreement itself and shall
not be required to present proof of the
underlying violations resolved by the
agreement.

§60-741.64 Show cause notices.

When the Director has reasonable
cause to believe that the contractor
has violated the act or this part, he or
she may issue a notice requiring the
contractor to show cause, within 30
days, why monitoring, enforcement
proceedings, or other appropriate ac-
tion to ensure compliance should not
be instituted. The issuance of such a
notice is not a prerequisite to insti-
tuting enforcement proceedings (see
§60-741.65).

§60-741.65

(a) General. (1) If a compliance eval-
uation, complaint investigation, or
other review by OFCCP finds a viola-
tion of the act or this part, and the vio-
lation has not been corrected in ac-
cordance with the conciliation proce-
dures in this part, or OFCCP deter-
mines that referral for consideration of
formal enforcement (rather than set-
tlement) is appropriate, OFCCP may
refer the matter to the Solicitor of
Labor with a recommendation for the
institution of enforcement proceedings

Enforcement proceedings.
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to enjoin the violations, to seek appro-
priate relief, and to impose appropriate
sanctions, or any combination of these
outcomes. OFCCP may seek back pay
and other make whole relief for ag-
grieved individuals identified during a
complaint investigation or compliance
review. Such individuals need not have
filed a complaint as a prerequisite to
OFCCP seeking such relief on their be-
half. Interest on back pay shall be cal-
culated from the date of the loss and
compounded quarterly at the percent-
age rate established by the Internal
Revenue Service (IRS) for the under-
payment of taxes.

(2) In addition to the administrative
proceedings set forth in this section,
the Director may, within the limita-
tions of applicable law, seek appro-
priate judicial action to enforce the
contractual provisions set forth in §60-
741.5, including appropriate injunctive
relief.

(b) Hearing practice and procedure. (1)
In administrative enforcement pro-
ceedings the contractor shall be pro-
vided an opportunity for a formal hear-
ing. All hearings conducted under the
act and this part shall be governed by
the Rules of Practice for Administra-
tive Proceedings to Enforce Equal Op-
portunity Under Executive Order 11246
contained in 41 CFR part 60-30 and the
Rules of Evidence set out in the Rules
of Practice and Procedure for Adminis-
trative Hearings Before the Office of
Administrative Law Judges contained
in 29 CFR part 18, subpart B: Provided,
That a final administrative order shall
be issued within one year from the date
of the issuance of the recommended
findings, conclusions, and decision of
the Administrative Law Judge, or the
submission of any exceptions and re-
sponses to exceptions to such decision
(if any) whichever is later.

(2) Complaints may be filed by the
Solicitor, the Associate Solicitor for
Civil Rights and Labor-Management,
Regional Solicitors and Associate Re-
gional Solicitors.

(3) For the purposes of hearings pur-
suant to this part, references in 41 CFR
part 60-30 to ‘‘Executive Order 11246’
shall mean section 503 of the Rehabili-
tation Act of 1973, as amended; ref-
erences to ‘‘equal opportunity clause’”’
shall mean the equal opportunity
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clause published at §60-741.5; and ref-
erences to ‘‘regulations’ shall mean
the regulations contained in this part.

§60-741.66 Sanctions and penalties.

(a) Withholding progress payments.
With the prior approval of the Direc-
tor, so much of the accrued payment
due on the contract or any other con-
tract between the Government con-
tractor and the Federal Government
may be withheld as necessary to cor-
rect any violations of the provisions of
the act or this part.

(b) Termination. A contract may be
canceled or terminated, in whole or in
part, for failure to comply with the
provisions of the act or this part.

(c) Debarment. A contractor may be
debarred from receiving future con-
tracts for failure to comply with the
provisions of the act or this part sub-
ject to reinstatement pursuant to §60-
741.68. Debarment may be imposed for
an indefinite period, or may be imposed
for a fixed period of not less than six
months, but no more than three years.

(d) Hearing opportunity. An oppor-
tunity for a formal hearing shall be af-
forded to a contractor before the impo-
sition of any sanction or penalty.

§60-741.67 Notification of agencies.

The Director shall ensure that the
heads of all agencies are notified of any
debarments taken against any con-
tractor.

§60-741.68 Reinstatement of ineligible
contractors.

(a) Application for reinstatement. A
contractor debarred from further con-
tracts for an indefinite period under
the act may request reinstatement in a
letter filed with the Director at any
time after the effective date of the de-
barment; a contractor debarred for a
fixed period may make such a request
following the expiration of six months
from the effective date of the debar-
ment. In connection with the reinstate-
ment proceedings, all debarred con-
tractors shall be required to show that
they have established and will carry
out employment policies and practices
in compliance with the act and this
part. Additionally, in determining
whether reinstatement is appropriate
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for a contractor debarred for a fixed pe-
riod, the Director also shall consider,
among other factors, the severity of
the violation which resulted in the de-
barment, the contractor’s attitude to-
wards compliance, the contractor’s
past compliance history, and whether
the contractor’s reinstatement would
impede the effective enforcement of
the act or this part. Before reaching a
decision, the Director may conduct a
compliance evaluation of the con-
tractor and may require the contractor
to supply additional information re-
garding the request for reinstatement.
The Director shall issue a written deci-
sion on the request.

(b) Petition for review. Within 30 days
of its receipt of a decision denying a re-
quest for reinstatement, the contractor
may file a petition for review of the de-
cision with the Secretary. The petition
shall set forth the grounds for the con-
tractor’s objections to the Director’s
decision. The petition shall be served
on the Director and the Associate So-
licitor for Civil Rights and Labor-Man-
agement and shall include the decision
as an appendix. The Director may file a
response within 14 days to the petition.
The Secretary shall issue the final
agency decision denying or granting
the request for reinstatement. Before
reaching a final decision, the Secretary
may issue such additional orders re-
specting procedure as he or she finds
appropriate in the circumstances, in-
cluding an order referring the matter
to the Office of Administrative Law
Judges for an evidentiary hearing
where there is a material factual dis-
pute that cannot be resolved on the
record before the Secretary.
inter-

§60-741.69 Intimidation and

ference.

(a) The contractor shall not harass,
intimidate, threaten, coerce, or dis-
criminate against any individual be-
cause the individual has engaged in or
may engage in any of the following ac-
tivities:

(1) Filing a complaint;

(2) Assisting or participating in any
manner in an investigation, compli-
ance evaluation, hearing, or any other
activity related to the administration
of the act or any other Federal, State,

§60-741.80

or local law requiring equal oppor-
tunity for individuals with disabilities;

(3) Opposing any act or practice made
unlawful by the act or this part or any
other Federal, State, or local law re-
quiring equal opportunity for individ-
uals with disabilities; or

(4) Exercising any other right pro-
tected by the act or this part.

(b) The contractor shall ensure that
all persons under its control do not en-
gage in such harassment, intimidation,
threats, coercion, or discrimination.
The sanctions and penalties contained
in this part may be exercised by the Di-
rector against any contractor who vio-
lates this obligation.

§60-741.70 Disputed matters related to
compliance with the act.

The procedures set forth in the regu-
lations in this part govern all disputes
relative to the contractor’s compliance
with the act and this part. Any dis-
putes relating to issues other than
compliance, including contract costs
arising out of the contractor’s efforts
to comply, shall be determined by the
disputes clause of the contract.

Subpart E—Ancillary Matters

§60-741.80 Recordkeeping.

(a) General requirements. Except as set
forth in paragraph (b) of this section,
any personnel or employment record
made or kept by the contractor shall
be preserved by the contractor for a pe-
riod of two years from the date of the
making of the record or the personnel
action involved, whichever occurs
later. However, if the contractor has
fewer than 150 employees or does not
have a Government contract of at least
$150,000, the minimum record retention
period shall be one year from the date
of the making of the record or the per-
sonnel action involved, whichever oc-
curs later, except as set forth in para-
graph (b) of this section. Such records
include, but are not necessarily limited
to, records relating to requests for rea-
sonable accommodation; the results of
any physical examination; job adver-
tisements and postings; applications
and resumes; tests and test results;
interview notes; and other records hav-
ing to do with hiring, assignment, pro-
motion, demotion, transfer, lay-off or
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termination, rates of pay or other
terms of compensation, and selection
for training or apprenticeship. In the
case of involuntary termination of an
employee, the personnel records of the
individual terminated shall be kept for
a period of two years from the date of
the termination, except that contrac-
tors that have fewer than 150 employ-
ees or that do not have a Government
contract of at least $150,000 shall keep
such records for a period of one year
from the date of the termination.
Where the contractor has received no-
tice that a complaint of discrimination
has been filed, that a compliance eval-
uation has been initiated, or that an
enforcement action has been com-
menced, the contractor must preserve
all personnel records relevant to the
complaint, compliance evaluation, or
action until final disposition of the
complaint, compliance evaluation or
action. The term ‘‘personnel records
relevant to the complaint, compliance
evaluation, or action” will include, for
example, personnel or employment
records relating to the aggrieved per-
son and to all other employees holding
positions similar to that held or sought
by the aggrieved person and applica-
tion forms or test papers completed by
an unsuccessful applicant and by all
other candidates for the same position
as that for which the aggrieved person
applied and was rejected.

(b) Records with three-year retention
requirement. Records required by §60-
741.44(f)(4) and (k) shall be maintained
by all contractors for a period of three
years from the date of the making of
the record.

(c) Failure to preserve records. Failure
to preserve complete and accurate
records as required by this part con-
stitutes noncompliance with the con-
tractor’s obligations under the act and
this part. Where the contractor has de-
stroyed or failed to preserve records as
required by this section, there may be
a presumption that the information de-
stroyed or not preserved would have
been unfavorable to the contractor:
Provided, That this presumption shall
not apply where the contractor shows
that the destruction or failure to pre-
serve records results from cir-
cumstances that are outside of the con-
tractor’s control.
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§60-741.81 Access to records.

Each contractor shall permit access
during normal business hours to its
places of business for the purpose of
conducting on-site compliance evalua-
tions and complaint investigations and
inspecting and copying such books, ac-
counts, and records, including elec-
tronic records, and any other material
OFCCP deems relevant to the matter
under investigation and pertinent to
compliance with the act or this part.
Contractors must also provide OFCCP
access to these materials, including
electronic records, off-site for purposes
of conducting compliance evaluations
and complaint investigations. Upon re-

quest, the contractor must provide
OFCCP information about all for-
mat(s), including specific electronic

formats, in which the contractor main-
tains its records and other informa-
tion. The contractor must provide
records and other information in any of
the formats in which they are main-
tained, as selected by OFCCP. Informa-
tion obtained in this manner shall be
used only in connection with the ad-
ministration of the act, the Americans
with Disabilities Act of 1990, as amend-
ed (ADA), and in furtherance of the
purposes of the act and the ADA.
OFCCP will treat records provided by
the contractor to OFCCP under this
section as confidential to the max-
imum extent the information is ex-
empt from public disclosure under the
Freedom of Information Act, 5 U.S.C.
562.

§60-741.82 Labor organizations and
recruiting and training agencies.

(a) Whenever performance in accord-
ance with the equal opportunity clause
or any matter contained in the regula-
tions in this part may necessitate a re-
vision of a collective bargaining agree-
ment, the labor organizations which
are parties to such agreement shall be
given an adequate opportunity to
present their views to OFCCP.

(b) OFCCP shall use its best efforts,
directly or through contractors, sub-
contractors, local officials, vocational
rehabilitation facilities, and all other
available instrumentalities, to cause
any labor organization, recruiting and
training agency, or other representa-
tive of workers who are employed by a
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contractor to cooperate with, and to
assist in, the implementation of the
purposes of the act.

§60-741.83 Rulings
tions.

and interpreta-

Rulings under or interpretations of
the act and this part shall be made by
the Director.

APPENDIX A TO PART 60-741—GUIDE-
LINES ON A CONTRACTOR’S DuTY TO
PROVIDE REASONABLE ACCOMMODA-
TION

The guidelines in this appendix are in large
part derived from, and are consistent with,
the discussion regarding the duty to provide
reasonable accommodation contained in the
Interpretive Guidance on title I of the Amer-
icans with Disabilities Act, as amended
(ADA), set out as an appendix to the regula-
tions issued by the Equal Employment Op-
portunity Commission (EEOC) implementing
the ADA (29 CFR part 1630). Although the
following discussion is intended to provide
an independent ‘‘free-standing’® source of
guidance with respect to the duty to provide
reasonable accommodation under this part,
to the extent that the EEOC appendix pro-
vides additional guidance which is consistent
with the following discussion, it may be re-
lied upon for purposes of this part as well.
See §60-741.1(c). Contractors are obligated to
provide reasonable accommodation and to
take affirmative action. Reasonable accom-
modation under section 503, like reasonable
accommodation required under the ADA, is a
part of the nondiscrimination obligation. See
EEOC appendix cited in this paragraph. Af-
firmative action is unique to section 503, and
includes actions above and beyond those re-
quired as a matter of nondiscrimination. An
example of this is the requirement discussed
in paragraph 2 of this appendix that a con-
tractor shall make an inquiry of an em-
ployee with a known disability who is having
significant difficulty performing his or her
job.

1. A contractor is required to make reason-
able accommodations to the known physical
or mental limitations of a qualified indi-
vidual with a disability, unless the con-
tractor can demonstrate that the accommo-
dation would impose an undue hardship on
the operation of its business. As stated in
§60-741.2(r), an individual with a disability is
qualified if he or she satisfies all the skill,
experience, education, and other job-related
selection criteria, and can perform the essen-
tial functions of the position with or without
reasonable accommodation. A contractor is
required to make a reasonable accommoda-
tion with respect to its application process if
the individual with a disability is qualified
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with respect to that process. One is qualified
within the meaning of section 503 if he or she
is qualified for a job, except that, because of
a disability, he or she needs a reasonable ac-
commodation to be able to perform the job’s
essential functions.

2. Although the contractor would not be
expected to accommodate disabilities of
which it is unaware, the contractor has an
affirmative obligation to provide reasonable
accommodation for applicants and employ-
ees of whose disabilities the contractor has
actual knowledge. As stated in §60-741.42, as
part of the contractor’s affirmative action
obligation, the contractor is required to in-
vite applicants to inform the contractor
whether the applicant believes that he or she
is an individual with a disability both prior
to an offer of employment, and after an offer
of employment but before he or she begins
his/her employment duties. That invitation
also informs applicants of the contractor’s
reasonable accommodation obligation and
invites individuals with disabilities to re-
quest any accommodation they might need.
Moreover, §60-741.44(d) provides that if an
employee with a known disability is having
significant difficulty performing his or her
job and it is reasonable to conclude that the
performance problem may be related to the
disability, the contractor is required to con-
fidentially inquire whether the problem is
disability related and if the employee is in
need of a reasonable accommodation.

3. An accommodation is any change in the
work environment or in the way things are
customarily done that enables an individual
with a disability to enjoy equal employment
opportunities. Equal employment oppor-
tunity means an opportunity to attain the
same level of performance, or to enjoy the
same level of benefits and privileges of em-
ployment as are available to the average
similarly situated employee without a dis-
ability. Thus, for example, an accommoda-
tion made to assist an employee with a dis-
ability in the performance of his or her job
must be adequate to enable the individual to
perform the essential functions of the posi-
tion. The accommodation, however, does not
have to be the ‘‘best’” accommodation pos-
sible, so long as it is sufficient to meet the
job-related needs of the individual being ac-
commodated. There are three areas in which
reasonable accommodations may be nec-
essary: (1) Accommodations in the applica-
tion process; (2) accommodations that enable
employees with disabilities to perform the
essential functions of the position held or de-
sired; and (3) accommodations that enable
employees with disabilities to enjoy equal
benefits and privileges of employment as are
enjoyed by employees without disabilities.

4. The term ‘‘undue hardship” refers to any
accommodation that would be unduly costly,
extensive, substantial, or disruptive, or that
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would fundamentally alter the nature or op-
eration of the contractor’s business. The
contractor’s claim that the cost of a par-
ticular accommodation will impose an undue
hardship requires a determination of which
financial resources should be considered—
those of the contractor in its entirety or
only those of the facility that will be re-
quired to provide the accommodation. This
inquiry requires an analysis of the financial
relationship between the contractor and the
facility in order to determine what resources
will be available to the facility in providing
the accommodation. If the contractor can
show that the cost of the accommodation
would impose an undue hardship, it would
still be required to provide the accommoda-
tion if the funding is available from another
source (e.g., a State vocational rehabilita-
tion agency) or if Federal, State, or local tax
deductions or tax credits are available to off-
set the cost of the accommodation. In the
absence of such funding, the individual with
a disability must be given the option of pro-
viding the accommodation or of paying that
portion of the cost which constitutes the
undue hardship on the operation of the busi-
ness.

5. The definition for ‘‘reasonable accommo-
dation’ in §60-741.2(s) lists a number of ex-
amples of the most common types of accom-
modations that the contractor may be re-
quired to provide. There are a number of spe-
cific accommodations that may be appro-
priate for particular situations. The discus-
sion in this appendix is not intended to pro-
vide an exhaustive list of required accom-
modations (as no such list would be feasible);
rather, it is intended to provide general guid-
ance regarding the nature of the obligation.
The decision as to whether a reasonable ac-
commodation is appropriate must be made
on a case-by-case basis. The contractor gen-
erally should consult with the individual
with a disability in deciding on the appro-
priate accommodation; frequently, the indi-
vidual will know exactly what accommoda-
tion he or she will need to perform success-
fully in a particular job, and may suggest an
accommodation which is simpler and less ex-
pensive than the accommodation the con-
tractor might have devised. Other resources
to consult include the appropriate State vo-
cational rehabilitation services agency, the
Equal Employment Opportunity Commission
(1-800-669-4000  (voice) or  1-800-669-6820
(TTY)), the Job Accommodation Network
(JAN)—a service of the U.S. Department of
Labor’s Office of Disability Employment
Policy (1-800-526-7234 (voice) or 1-877-781-9403
(TTY)), private disability organizations, and
other employers.

6. With respect to accommodations that
can permit an employee with a disability to
perform essential functions successfully, a
reasonable accommodation may require the
contractor to, for instance, modify or ac-
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quire equipment. For those visually-im-
paired, such accommodations may include
providing adaptive hardware and software
for computers, electronic visual aids, Braille
writers, talking calculators, magnifiers,
audio recordings, and Braille or large print
materials. For persons with hearing impair-
ments, reasonable accommodations may in-
clude providing telephone handset ampli-
fiers, telephones compatible with hearing
aids, and TTY machines. For persons with
limited physical dexterity, the obligation
may require the provision of telephone head-
sets, mechanical page turners, and raised or
lowered furniture.

7. Other reasonable accommodations of
this type may include providing personal as-
sistants such as a reader, interpreter, or
travel attendant, permitting the use of ac-
crued paid leave or providing additional un-
paid leave for necessary treatment. The con-
tractor may also be required to make exist-
ing facilities readily accessible to and usable
by individuals with disabilities—including
areas used by employees for purposes other
than the performance of essential job func-
tions—such as restrooms, break rooms, cafe-
terias, lounges, auditoriums, libraries, park-
ing lots, and credit unions. This type of ac-
commodation will enable employees to enjoy
equal benefits and privileges of employment
as are enjoyed by employees who do not have
disabilities.

8. Another of the potential accommoda-
tions listed in §60-741.2(s) is job restruc-
turing. This may involve reallocating or re-
distributing those nonessential, marginal job
functions which a qualified individual with a
disability cannot perform to another posi-
tion. Accordingly, if a clerical employee is
occasionally required to lift heavy boxes
containing files, but cannot do so because of
a disability, this task may be reassigned to
another employee. The contractor, however,
is not required to reallocate essential func-
tions, i.e., those functions that the indi-
vidual who holds the job would have to per-
form, with or without reasonable accommo-
dation, in order to be considered qualified for
the position. For instance, the contractor
that has a security guard position which re-
quires the incumbent to inspect identity
cards would not have to provide a blind indi-
vidual with an assistant to perform that
duty; in such a case, the assistant would be
performing an essential function of the job
for the individual with a disability. Job re-
structuring may also involve allowing part-
time or modified work schedules. For in-
stance, flexible or adjusted work schedules
could benefit individuals with disabilities
who cannot work a standard schedule be-
cause of the need to obtain medical treat-
ment, or individuals with mobility impair-
ments who depend on a public transportation
system that is not accessible during the
hours of a standard schedule.
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9. Reasonable accommodation may also in-
clude reassignment to a vacant position. In
general, reassignment should be considered
only when accommodation within the indi-
vidual’s current position would pose an
undue hardship. Reassignment is not re-
quired for applicants. However, in making
hiring decisions, contractors are encouraged
to consider known applicants with disabil-
ities for all available positions for which
they may be qualified when the position(s)
applied for is unavailable. Reassignment
may not be used to limit, segregate, or oth-
erwise discriminate against employees with
disabilities by forcing reassignments to un-
desirable positions or to designated offices or
facilities. Employers should reassign the in-
dividual to an equivalent position in terms
of pay, status, etc., if the individual is quali-
fied, and if the position is vacant within a
reasonable amount of time. A reasonable
amount of time should be determined in
light of the totality of the circumstances.

10. The contractor may reassign an indi-
vidual to a lower graded position if there are
no accommodations that would enable the
employee to remain in the current position
and there are no vacant equivalent positions
for which the individual is qualified with or
without reasonable accommodation. The
contractor may maintain the reassigned in-
dividual with a disability at the salary of the
higher graded position, and must do so if it
maintains the salary of reassigned employ-
ees who are not disabled. It should also be
noted that the contractor is not required to
promote an individual with a disability as an
accommodation.

11. With respect to the application process,
appropriate accommodations may include
the following: (1) Providing information re-
garding job vacancies in a form accessible to
those with vision or hearing impairments
(e.g., by making an announcement available
in Braille, in large print, or on audio tape, or
by responding to job inquiries via TTY); (2)
providing readers, interpreters and other
similar assistance during the application,
testing and interview process; (3) appro-
priately adjusting or modifying employ-
ment-related examinations (e.g., extending
regular time deadlines, allowing a blind per-
son or one with a learning disorder such as
dyslexia to provide oral answers for a writ-
ten test, and permitting an applicant, re-
gardless of the nature of his or her disability
to demonstrate skills through alternative
techniques and utilization of adapted tools,
aids and devices); and (4) ensuring an appli-
cant with a mobility impairment full access
to testing locations such that the applicant’s
test scores accurately reflect the applicant’s
skills or aptitude rather than the applicant’s
mobility impairment.
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APPENDIX B TO PART 60-741—DEVEL-
OPING REASONABLE ACCOMMODATION
PROCEDURES

As stated in §§60-741.21(a)(6) and 60—
741.44(d), the development and use of written
procedures for processing requests for rea-
sonable accommodation is a best practice.
This Appendix provides guidance contractors
may wish to use should they decide to adopt
this best practice. As stated in the regula-
tions, contractors are not required to use
written reasonable accommodation proce-
dures, and the failure to use such procedures
will not result in a finding of violation.

1. Designation of responsible official. The
contractor should designate an official to be
responsible for the implementation of the
reasonable accommodation procedures. The
responsible official may be the same official
who is responsible for the implementation of
the contractor’s affirmative action program.
The responsible official should have the au-
thority, resources, support, and access to top
management that is needed to ensure the ef-
fective implementation of the reasonable ac-
commodation procedures. The name, title/of-
fice, and contact information (telephone
number and email address) of the responsible
official should be included in the reasonable
accommodation procedures, and should be
updated when changes occur.

2. Description of process. The contractor’s
reasonable accommodation procedures
should contain a description of the steps the
contractor takes when processing a reason-
able accommodation request, including the
process by which the contractor renders a
final determination on the accommodation
request. If specific information must be pro-
vided to the contractor in order to obtain a
reasonable accommodation, the description
should identify this information. For exam-
ple, the contractor’s reasonable accommoda-
tion procedures may state that to obtain a
reasonable accommodation, the contractor
must be informed of the existence of a dis-
ability, the disability-related limitation(s)
or workplace barrier(s) that needs to be ac-
commodated, and, if known, the desired rea-
sonable accommodation. The description
should also indicate that, if the need for ac-
commodation is not obvious, or if additional
information is needed, the contractor may
initiate an interactive process with the ac-
commodation requester.

3. Form of requests for reasonable accommoda-
tion. The reasonable accommodation proce-
dures should specify that a request for rea-
sonable accommodation may be oral or writ-
ten and should explain that there are no re-
quired ‘“‘magic words” that must be used by
the requester to request an accommodation.
The procedures should also state that re-
quests for reasonable accommodation may
be made by an applicant, employee, or by a
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third party, such as a relative, job coach, or
friend, on his or her behalf.

4. Submission of reasonable accommodation
requests by employees. The reasonable accom-
modation procedures should identify to
whom an employee (or a third party acting
on his or her behalf) must submit an accom-
modation request. At a minimum, this
should include any supervisor or manage-
ment official in the employee’s chain of com-
mand, and the official responsible for the im-
plementation of the reasonable accommoda-
tion procedures.

5. Recurring requests for a reasonable accom-
modation. The reasonable accommodation
procedures should provide that in instances
of a recurring need for an accommodation
(e.g., a hearing impaired employee’s need for
a sign language interpreter for meetings) the
requester will not be required to repeatedly
submit or renew their request for accommo-
dation each time the accommodation is
needed. In the absence of a reasonable belief
that the individual’s recurring need for the
accommodation has changed, requiring the
repeated submission of a request for the ac-
commodation could be considered harass-
ment on the basis of disability in violation of

this part.
6. Supporting medical documentation. The
reasonable accommodation procedures

should explain the circumstances, if any,
under which the contractor may request and
review medical documentation in support of
a request for reasonable accommodation.
The procedures should explain that any re-
quest for medical documentation may not be
open ended, and must be limited to docu-
mentation of the individual’s disability and
the functional limitations for which reason-
able accommodation is sought. The proce-
dures should also explain that the submis-
sion of medical documentation is not re-
quired when the disability for which a rea-
sonable accommodation is sought is known
or readily observable and the need for ac-
commodation is known or obvious.

7. Written confirmation of receipt of request.
The reasonable accommodation procedures
should specify that written confirmation of
the receipt of a request for reasonable ac-
commodation will be provided to the re-
quester, either by letter or email. The writ-
ten confirmation should include the date the
accommodation request was received, and be
signed by the authorized decisionmaker or
his or her designee.

8. Timeframe for processing requests. The rea-
sonable accommodation procedures should
state that requests for accommodation will
be processed as expeditiously as possible.
Oral requests for reasonable accommodation
should be considered received on the date
they are initially made, even if the con-
tractor has a reasonable accommodation re-
quest form that has not been completed. Re-
quests for reasonable accommodation must
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be processed within a reasonable period of
time. What constitutes a reasonable period
of time will depend upon the specific cir-
cumstances. However, in general, if sup-
porting medical documentation is not need-
ed, that timeframe should not be longer than
5 to 10 business days. If supporting medical
documentation is needed, or if special equip-
ment must be ordered, that timeframe
should not exceed 30 calendar days, unless
there are extenuating circumstances beyond
the control of the contractor. The procedures
should explain what constitutes extenuating
circumstances. However, reasonable accom-
modations may need to be provided even
more expeditiously for applicants. See the
discussion of accommodation requests from
applicants in section 10, below.

9. Delay in responding to request. If the con-
tractor’s processing of an accommodation re-
quest will exceed established timeframes,
written notice should be provided to the re-
quester. The notice should include the rea-
son(s) for the delay and a projected date of
response. The notice should also be dated
and signed by the authorized decisionmaker
or his or her designee.

10. Reasonable accommodation requests by ap-
plicants. The reasonable accommodation pro-
cedures should include procedures to ensure
that all applicants, including those using the
contractor’s online or other electronic appli-
cation system, are made aware of the con-
tractor’s reasonable accommodation obliga-
tion and are invited to request any reason-
able accommodation needed to participate
fully in the application process. All appli-
cants should also be provided with contact
information for contractor staff able to as-
sist the applicant, or his or her representa-
tive, in making a request for accommoda-
tion. The contractor’s procedures should pro-
vide that reasonable accommodation re-
quests by or on behalf of an applicant are
processed expeditiously, using timeframes
tailored to the application process.

11. Denial of reasonable accommodation. The
contractor’s reasonable accommodation pro-
cedures should specify that any denial or re-
fusal to provide a requested reasonable ac-
commodation will be provided in writing.
The written denial should include the reason
for the denial and be dated and signed by the
authorized decisionmaker or his or her des-
ignee. If the contractor provides an internal
appeal or reconsideration process, the writ-
ten denial should inform the requester about
this process.

12. Confidentiality. The contractor’s reason-
able accommodation procedures should indi-
cate that all requests for reasonable accom-
modation, related documentation (such as
request confirmation receipts, requests for
additional information, and decisions regard-
ing accommodation requests), and any med-
ical or disability-related information pro-
vided to the contractor will be treated as
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confidential medical records and maintained
in a separate medical file, in accordance
with section 503 and this part.

13. Dissemination of procedures to employees.
The contractor should disseminate its writ-
ten reasonable accommodation procedures to
all employees. Notice of the reasonable ac-
commodation procedures may be provided by
their inclusion in an employee handbook
that is disseminated to all employees and/or
by email or electronic posting on a company
Web page where work-related notices are or-
dinarily posted. Notice of the reasonable ac-
commodation procedures should be provided
to employees who work off-site in the same
manner that notice of other work-related
matters is ordinarily provided to these em-
ployees.

14. Training. The contractor should provide
annual training for its supervisors and man-
agers regarding the implementation of the
reasonable accommodation procedures.
Training should also be provided whenever
significant changes are made to the reason-
able accommodation procedures. Training
regarding the reasonable accommodation
procedures may be provided in conjunction
with other required equal employment op-
portunity or affirmative action training.

PART 60-742—PROCEDURES FOR
COMPLAINTS/CHARGES OF EM-
PLOYMENT DISCRIMINATION
BASED ON DISABILITY FILED
AGAINST EMPLOYERS HOLDING
GOVERNMENT CONTRACTS OR
SUBCONTRACTS

Sec.

60-742.1
60-742.2
60-742.3

Purpose and application.

Exchange of information.

Confidentiality.

60-742.4 Standards for investigations, hear-
ings, determinations and other pro-
ceedings.

60-742.5 Processing of complaints filed with
OFCCP.

60-742.6 Processing of charges filed with
EEOC.

60-742.7 Review of this part.

60-742.8 Definitions.

AUTHORITY: 42 U.S.C. 12117(b).

SOURCE: 57 FR 2962, 2965, Jan. 24, 1992, un-
less otherwise noted.

§60-742.1 Purpose and application.

The purpose of this part is to imple-
ment procedures for processing and re-
solving complaints/charges of employ-
ment discrimination filed against em-
ployers holding government contracts
or subcontracts, where the complaints/

§60-742.3

charges fall within the jurisdiction of
both section 503 of the Rehabilitation
Act of 1973 (hereinafter ‘‘Section 503")
and the Americans with Disabilities
Act of 1990 (hereinafter ‘“ADA’). The
promulgation of this part is required
pursuant to section 107(b) of the ADA.
Nothing in this part should be deemed
to affect the Department of Labor’s
(hereinafter ‘“DOL’’) Office of Federal
Contract Compliance Programs’ (here-
inafter “OFCCP’’) conduct of compli-
ance reviews of government contrac-
tors and subcontractors under section
503. Nothing in this part is intended to
create rights in any person.

§60-742.2 Exchange of information.

(a) EEOC and OFCCP shall share any
information relating to the employ-
ment policies and practices of employ-
ers holding government contracts or
subcontracts that may assist each of-
fice in carrying out its responsibilities.
Such information shall include, but not
necessarily be limited to, affirmative
action programs, annual employment
reports, complaints, charges, investiga-
tive files, and compliance review re-
ports and files.

(b) All requests by third parties for
disclosure of the information described
in paragraph (a) of this section shall be
coordinated with the agency which ini-
tially compiled or collected the infor-
mation.

(c) Paragraph (b) of this section is
not applicable to requests for data in
EEOC files made by any state or local
agency designated as a ‘“FEP agency’”’
with which EEOC has a charge resolu-
tion contract and a work-sharing
agreement containing the confiden-
tiality requirements of sections 706(b)
and 709(e) of title VII of the Civil
Rights Act of 1964 (42 U.S.C. 2000e et
seq.). However, such an agency shall
not disclose any of the information,
initially compiled by OFCCP, to the
public without express written ap-
proval by the Director of OFCCP.

§60-742.3 Confidentiality.

When the Department of Labor re-
ceives information obtained by EEOC,
the Department of Labor shall observe
the confidentiality requirements of
sections 706(b) and 709(e) of title VII of
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