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to place a disabled veteran on the job, the 
contractor should make a record containing 
a description of the accommodation. The 
record should be treated as a confidential 
medical record in accordance with § 60– 
300.23(d). 

PART 60–741—AFFIRMATIVE AC-
TION AND NONDISCRIMINATION 
OBLIGATIONS OF FEDERAL CON-
TRACTORS AND SUBCONTRAC-
TORS REGARDING INDIVIDUALS 
WITH DISABILITIES 

Subpart A—Preliminary Matters, Equal 
Opportunity Clause 

Sec. 
60–741.1 Purpose, applicability and con-

struction. 
60–741.2 Definitions. 
60–741.3 Exceptions to the definitions of 

‘‘disability’’ and ‘‘qualified individual.’’ 
60–741.4 Coverage and waivers. 
60–741.5 Equal opportunity clause. 

Subpart B—Discrimination Prohibited 

60–741.20 Covered employment activities. 
60–741.21 Prohibitions. 
60–741.22 Direct threat defense. 
60–741.23 Medical examinations and inquir-

ies. 
60–741.24 Drugs and alcohol. 
60–741.25 Health insurance, life insurance 

and other benefit plans. 

Subpart C—Affirmative Action Program 

60–741.40 General purpose and applicability 
of the affirmative action program re-
quirement. 

60–741.41 Availability of affirmative action 
program. 

60–741.42 Invitation to self-identify. 
60–741.43 Affirmative action policy. 
60–741.44 Required contents of affirmative 

action programs. 
60–741.45 Utilization goals. 
60–741.46 Voluntary affirmative action pro-

grams for employees with disabilities. 
60–741.47 Sheltered workshops. 

Subpart D—General Enforcement and 
Complaint Procedures 

60–741.60 Compliance evaluations. 
60–741.61 Complaint procedures. 
60–741.62 Conciliation agreements. 
60–741.63 Violations of conciliation agree-

ments. 
60–741.64 Show cause notices. 
60–741.65 Enforcement proceedings. 
60–741.66 Sanctions and penalties. 
60–741.67 Notification of agencies. 

60–741.68 Reinstatement of ineligible con-
tractors. 

60–741.69 Intimidation and interference. 
60–741.70 Disputed matters related to com-

pliance with the act. 

Subpart E—Ancillary Matters 

60–741.80 Recordkeeping. 
60–741.81 Access to records. 
60–741.82 Labor organizations and recruiting 

and training agencies. 
60–741.83 Rulings and interpretations. 
APPENDIX A TO PART 60–741—GUIDELINES ON A 

CONTRACTOR’S DUTY TO PROVIDE REASON-
ABLE ACCOMMODATION 

APPENDIX B TO PART 60–741—DEVELOPING 
REASONABLE ACCOMMODATION PROCE-
DURES 

AUTHORITY: 29 U.S.C. 705 and 793; E.O. 11758 
(3 CFR, 1971–1975 Comp., p. 841). 

SOURCE: 78 FR 58733, Sept. 24, 2013, unless 
otherwise noted. 

Subpart A—Preliminary Matters, 
Equal Opportunity Clause 

§ 60–741.1 Purpose, applicability, and 
construction. 

(a) Purpose. The purpose of this part 
is to set forth the standards for compli-
ance with section 503 of the Rehabilita-
tion Act of 1973, as amended (29 U.S.C. 
793), which prohibits discrimination 
against individuals with disabilities 
and requires Government contractors 
and subcontractors to take affirmative 
action to employ and advance in em-
ployment qualified individuals with 
disabilities. 

(b) Applicability. This part applies to 
all Government contracts and sub-
contracts in excess of $10,000 for the 
purchase, sale or use of personal prop-
erty or nonpersonal services (including 
construction): Provided, That subpart C 
of this part applies only as described in 
§ 60–741.40(a). Compliance by the con-
tractor with the provisions of this part 
will not necessarily determine its com-
pliance with other statutes, and com-
pliance with other statutes will not 
necessarily determine its compliance 
with this part: Provided, That compli-
ance shall also satisfy the employment 
provisions of the Department of La-
bor’s regulations implementing section 
504 of the Rehabilitation Act of 1973 
(see 29 CFR 32.2(b)) when the con-
tractor is also subject to those require-
ments. 
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(c) Construction—(1) In general. Ex-
cept as otherwise provided in this part, 
this part does not apply a lesser stand-
ard than the standards applied under 
title I of the Americans with Disabil-
ities Act (ADA) of 1990, as amended, (42 
U.S.C. 12101 et seq.) or the regulations 
issued by the Equal Employment Op-
portunity Commission pursuant to 
that title (29 CFR part 1630). The Inter-
pretive Guidance on Title I of the 
Americans with Disabilities Act set 
out as an appendix to 29 CFR part 1630 
issued pursuant to that title may be re-
lied upon for guidance in interpreting 
the parallel non-discrimination provi-
sions of this part. 

(2) Benefits under State worker’s com-
pensation laws. Nothing in this part al-
ters the standards for determining eli-
gibility for benefits under State work-
er’s compensation laws or under State 
and Federal disability benefit pro-
grams. 

(3) Relationship to other laws. This 
part does not invalidate or limit the 
remedies, rights, and procedures under 
any Federal law or the law of any 
State or political subdivision that pro-
vides greater or equal protection for 
the rights of individuals with disabil-
ities as compared to the protection af-
forded by this part. It may be a defense 
to a charge of violation of this part 
that a challenged action is required or 
necessitated by another Federal law or 
regulation, or that another Federal law 
or regulation prohibits an action (in-
cluding the provision of a particular 
reasonable accommodation) that would 
otherwise be required by this part. 

§ 60–741.2 Definitions. 

For the purpose of this part: 
(a) Act means the Rehabilitation Act 

of 1973, as amended, 29 U.S.C. 706 and 
793. 

(b) Compliance evaluation means any 
one or combination of actions OFCCP 
may take to examine a Federal con-
tractor’s or subcontractor’s compliance 
with one or more of the requirements 
of section 503 of the Rehabilitation Act 
of 1973. 

(c) Contract means any Government 
contract or subcontract. 

(d) Contractor means, unless other-
wise indicated, a prime contractor or 

subcontractor holding a contract in ex-
cess of $10,000. 

(e) Direct threat means a significant 
risk of substantial harm to the health 
or safety of the individual or others 
that cannot be eliminated or reduced 
by reasonable accommodation. The de-
termination that an individual with a 
disability poses a direct threat shall be 
based on an individualized assessment 
of the individual’s present ability to 
perform safely the essential functions 
of the job. This assessment shall be 
based on a reasonable medical judg-
ment that relies on the most current 
medical knowledge and/or on the best 
available objective evidence. In deter-
mining whether an individual would 
pose a direct threat, the factors to be 
considered include: 

(1) The duration of the risk; 
(2) The nature and severity of the po-

tential harm; 
(3) The likelihood that the potential 

harm will occur; and 
(4) The imminence of the potential 

harm. 
(f) Director means the Director, Office 

of Federal Contract Compliance Pro-
grams of the United States Department 
of Labor, or his or her designee. 

(g) Disability—(1) The term disability 
means, with respect to an individual: 

(i) A physical or mental impairment 
that substantially limits one or more 
major life activities of such individual; 

(ii) A record of such an impairment; 
or 

(iii) Being regarded as having such an 
impairment (as defined in paragraph 
(v) of this section). 

(2) As used in this part, the definition 
of ‘‘disability’’ must be construed in 
favor of broad coverage of individuals, 
to the maximum extent permitted by 
law. The question of whether an indi-
vidual meets the definition under this 
part should not demand extensive anal-
ysis. 

(3) An impairment that substantially 
limits one major life activity need not 
limit other major life activities in 
order to be considered a disability. 

(4) An impairment that is episodic or 
in remission is a disability if it would 
substantially limit a major life activ-
ity when active. 

(5) See paragraphs (m), (o), (t), (v), 
and (z) of this section, respectively, for 
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definitions of ‘‘major life activities,’’ 
‘‘physical or mental impairment,’’ 
‘‘record of such an impairment,’’ ‘‘re-
garded as having such an impairment,’’ 
and ‘‘substantially limits.’’ 

(6) See § 60–741.3 for exceptions to the 
definition of ‘‘disability.’’ 

(h) Equal opportunity clause means 
the contract provisions set forth in 
§ 60–741.5, ‘‘Equal opportunity clause.’’ 

(i) Essential functions—(1) In general. 
The term essential functions means fun-
damental job duties of the employment 
position the individual with a dis-
ability holds or desires. The term essen-
tial functions does not include the mar-
ginal functions of the position. 

(2) A job function may be considered 
essential for any of several reasons, in-
cluding but not limited to the fol-
lowing: 

(i) The function may be essential be-
cause the reason the position exists is 
to perform that function; 

(ii) The function may be essential be-
cause of the limited number of employ-
ees available among whom the per-
formance of that job function can be 
distributed; and/or 

(iii) The function may be highly spe-
cialized so that the incumbent in the 
position is hired for his or her expertise 
or ability to perform the particular 
function. 

(3) Evidence of whether a particular 
function is essential includes, but is 
not limited to: 

(i) The contractor’s judgment as to 
which functions are essential; 

(ii) Written job descriptions prepared 
before advertising or interviewing ap-
plicants for the job; 

(iii) The amount of time spent on the 
job performing the function; 

(iv) The consequences of not requir-
ing the incumbent to perform the func-
tion; 

(v) The terms of a collective bar-
gaining agreement; 

(vi) The work experience of past in-
cumbents in the job; and/or 

(vii) The current work experience of 
incumbents in similar jobs. 

(j) Government means the Govern-
ment of the United States of America. 

(k) Government contract means any 
agreement or modification thereof be-
tween any contracting agency and any 
person for the purchase, sale or use of 

personal property or nonpersonal serv-
ices (including construction). The term 
Government contract does not include 
agreements in which the parties stand 
in the relationship of employer and 
employee, and federally assisted con-
tracts. 

(1) Construction, as used in para-
graphs (k) and (x)(1) of this section, 
means the construction, rehabilitation, 
alteration, conversion, extension, dem-
olition, or repair of buildings, high-
ways, or other changes or improve-
ments to real property, including fa-
cilities providing utility services. The 
term also includes the supervision, in-
spection, and other on-site functions 
incidental to the actual construction. 

(2) Contracting agency means any de-
partment, agency, establishment, or 
instrumentality of the United States, 
including any wholly owned Govern-
ment corporation, which enters into 
contracts. 

(3) Modification means any alteration 
in the terms and conditions of a con-
tract, including supplemental agree-
ments, amendments, and extensions. 

(4) Nonpersonal services, as used in 
paragraphs (k) and (x)(1) of this sec-
tion, includes, but is not limited to, 
the following: utility, construction, 
transportation, research, insurance, 
and fund depository. 

(5) Person, as used in paragraphs (k), 
(p), (u), (x), and (y) of this section, 
means any natural person, corporation, 
partnership or joint venture, unincor-
porated association, State or local gov-
ernment, and any agency, instrumen-
tality, or subdivision of such a govern-
ment. 

(6) Personal property, as used in para-
graphs (k) and (x)(1) of this section, in-
cludes supplies and contracts for the 
use of real property (such as lease ar-
rangements), unless the contract for 
the use of real property itself con-
stitutes real property (such as ease-
ments). 

(l) Individual with a disability—See 
definition of ‘‘disability’’ in paragraph 
(g) of this section. 

(m) Major life activities—(1) In general. 
Major life activities include, but are 
not limited to, caring for oneself, per-
forming manual tasks, seeing, hearing, 
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eating, sleeping, walking, standing, sit-
ting, reaching, lifting, bending, speak-
ing, breathing, learning, reading, con-
centrating, thinking, communicating, 
interacting with others, and working. 

(2) Major bodily functions. For pur-
poses of paragraph (m)(1) of this sec-
tion, a major life activity also includes 
the operation of a major bodily func-
tion, including, but not limited to, 
functions of the immune system, spe-
cial sense organs and skin, normal cell 
growth, digestive, genitourinary, 
bowel, bladder, neurological, brain, res-
piratory, circulatory, cardiovascular, 
endocrine, hemic, lymphatic, musculo-
skeletal, and reproductive functions. 
The operation of a major bodily func-
tion includes the operation of an indi-
vidual organ within a body system. 

(3) In determining other examples of 
major life activities, the term ‘‘major’’ 
shall not be interpreted strictly to cre-
ate a demanding standard for dis-
ability. Whether an activity is a 
‘‘major life activity’’ is not determined 
by reference to whether it is of ‘‘cen-
tral importance to daily life.’’ 

(n) Mitigating measures—(1) In general. 
The term mitigating measures in-
cludes, but is not limited to: 

(i) Medication, medical supplies, 
equipment, or appliances, low-vision 
devices (which do not include ordinary 
eyeglasses or contact lenses), pros-
thetics including limbs and devices, 
hearing aids and cochlear implants or 
other implantable hearing devices, mo-
bility devices, or oxygen therapy equip-
ment and supplies; 

(ii) Use of assistive technology; 
(iii) Reasonable accommodations or 

‘‘auxiliary aids or services’’ (as defined 
by 42 U.S.C. 12103(1)); 

(iv) Learned behavioral or adaptive 
neurological modifications; or 

(v) Psychotherapy, behavioral ther-
apy, or physical therapy. 

(2) Ordinary eyeglasses or contact 
lenses. The term ordinary eyeglasses or 
contact lenses means lenses that are in-
tended to fully correct visual acuity or 
to eliminate refractive error. 

(3) Low-vision devices. The term low- 
vision devices means devices that mag-
nify, enhance, or otherwise augment a 
visual image, but not including ordi-
nary eyeglasses or contact lenses. 

(4) Auxiliary aids and services. The 
term auxiliary aids and services in-
cludes— 

(i) Qualified interpreters or other ef-
fective methods of making aurally de-
livered materials available to individ-
uals with hearing impairments; 

(ii) Qualified readers, taped texts, or 
other effective methods of making vis-
ually delivered materials available to 
individuals with visual impairments; 

(iii) Acquisition or modification of 
equipment or devices; and 

(iv) Other similar services and ac-
tions. 

(o) Physical or mental impairment 
means: 

(1) Any physiological disorder, or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more 
body systems such as neurological, 
musculoskeletal, special sense organs, 
respiratory (including speech organs), 
cardiovascular, reproductive, digestive, 
genitourinary, immune, circulatory, 
hemic, lymphatic, skin, and endocrine; 
or 

(2) Any mental or psychological dis-
order, such as an intellectual disability 
(formerly termed mental retardation), 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. 

(p) Prime contractor means any person 
holding a contract in excess of $10,000, 
and, for the purposes of subpart D of 
this part, ‘‘General Enforcement and 
Complaint Procedures,’’ includes any 
person who has held a contract subject 
to the act. 

(q) Qualification standards means the 
personal and professional attributes in-
cluding the skill, experience, edu-
cation, physical, medical, safety, and 
other requirements established by the 
contractor as requirements which an 
individual must meet in order to be eli-
gible for the position held or desired. 

(r) Qualified individual means an indi-
vidual who satisfies the requisite skill, 
experience, education, and other job- 
related requirements of the employ-
ment position such individual holds or 
desires, and who, with or without rea-
sonable accommodation, can perform 
the essential functions of such posi-
tion. See § 60–741.3 for exceptions to 
this definition. 
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1 A contractor’s duty to provide a reason-
able accommodation with respect to appli-
cants with disabilities is not limited to those 
who ultimately demonstrate that they are 
qualified to perform the job in issue. Appli-
cants with disabilities must be provided a 
reasonable accommodation with respect to 
the application process if they are qualified 
with respect to that process (e.g., if they 
present themselves at the correct location 
and time to fill out an application). 

2 Before providing a reasonable accommo-
dation, the contractor is strongly encour-
aged to verify with the individual with a dis-
ability that the accommodation will effec-
tively meet the individual’s needs. 

(s) Reasonable accommodation—(1) In 
general. The term reasonable accommo-
dation means modifications or adjust-
ments: 

(i) To a job application process that 
enable a qualified applicant with a dis-
ability to be considered for the position 
such applicant desires; 1 or 

(ii) To the work environment, or to 
the manner or circumstances under 
which the position held or desired is 
customarily performed, that enable a 
qualified individual with a disability to 
perform the essential functions of that 
position; or 

(iii) That enable the contractor’s em-
ployee with a disability to enjoy equal 
benefits and privileges of employment 
as are enjoyed by the contractor’s 
other similarly situated employees 
without disabilities. 

(2) Reasonable accommodation may in-
clude but is not limited to: 

(i) Making existing facilities used by 
employees readily accessible to and us-
able by individuals with disabilities; 
and 

(ii) Job restructuring; part-time or 
modified work schedules; reassignment 
to a vacant position; acquisition or 
modifications of equipment or devices; 
appropriate adjustments or modifica-
tions of examinations, training mate-
rials, or policies; the provision of quali-
fied readers or interpreters; and other 
similar accommodations for individ-
uals with disabilities. 

(3) To determine the appropriate rea-
sonable accommodation it may be nec-
essary for the contractor to initiate an 
informal, interactive process with the 
qualified individual with a disability in 
need of the accommodation.2 This proc-
ess should identify the precise limita-

tions resulting from the disability and 
potential reasonable accommodations 
that could overcome those limitations. 
(Appendix A of this part provides guid-
ance on a contractor’s duty to provide 
reasonable accommodation.) 

(4) Individuals who meet the defini-
tion of ‘‘disability’’ solely under the 
‘‘regarded as’’ prong of the definition of 
‘‘disability’’ as defined in paragraph 
(v)(1) of this section are not entitled to 
receive reasonable accommodation. 

(t) Record of such impairment means 
has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. An individual shall be considered 
to have a record of a disability if the 
individual has a history of an impair-
ment that substantially limited one or 
more major life activities when com-
pared to most people in the general 
population, or was misclassified as hav-
ing had such an impairment. 

(u) Recruiting and training agency 
means any person who refers workers 
to any contractor, or who provides or 
supervises apprenticeship or training 
for employment by any contractor. 

(v) Regarded as having such an impair-
ment—(1) Except as provided in para-
graph (v)(4) of this section, an indi-
vidual is regarded as having such an 
impairment if the individual is sub-
jected to an action prohibited under 
subpart B (Discrimination Prohibited) 
of these regulations because of an ac-
tual or perceived physical or mental 
impairment, whether or not the im-
pairment substantially limits or is per-
ceived to substantially limit a major 
life activity. Prohibited actions in-
clude but are not limited to refusal to 
hire, demotion, placement on involun-
tary leave, termination, exclusion for 
failure to meet a qualification stand-
ard, harassment, or denial of any other 
term, condition, or privilege of employ-
ment. 

(2) Except as provided in paragraph 
(v)(4) of this section, an individual is 
regarded as having such an impairment 
any time a contractor takes a prohib-
ited action against the individual be-
cause of an actual or perceived impair-
ment, even if the contractor asserts, or 
may or does ultimately establish a de-
fense to such action. 
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(3) Establishing that an individual is 
regarded as having such an impairment 
does not, by itself, establish liability 
for unlawful discrimination in viola-
tion of this part. Such liability is es-
tablished only when an individual 
proves that a contractor discriminated 
on the basis of disability as prohibited 
by this part. 

(4) Impairments that are transitory and 
minor. Paragraph (v)(1) of this section 
shall not apply to an impairment that 
is shown by the contractor to be transi-
tory and minor. The contractor must 
demonstrate that the impairment is 
both ‘‘transitory’’ and ‘‘minor.’’ Wheth-
er the impairment at issue is or would 
be ‘‘transitory and ‘‘minor’’ is to be de-
termined objectively. The fact that a 
contractor subjectively believed the 
impairment was transitory and minor 
is not sufficient to defeat an individ-
ual’s coverage under paragraph (v)(1) of 
this section. 

(i) An impairment is transitory if it 
has an actual or expected duration of 
six months or less. 

(ii) [Reserved] 
(w) Secretary means the Secretary of 

Labor, United States Department of 
Labor, or his or her designee. 

(x) Subcontract means any agreement 
or arrangement between a contractor 
and any person (in which the parties do 
not stand in the relationship of an em-
ployer and an employee): 

(1) For the purchase, sale or use of 
personal property or nonpersonal serv-
ices (including construction) which, in 
whole or in part, is necessary to the 
performance of any one or more con-
tracts; or 

(2) Under which any portion of the 
contractor’s obligation under any one 
or more contracts is performed, under-
taken, or assumed. 

(y) Subcontractor means any person 
holding a subcontract in excess of 
$10,000 and, for the purposes of subpart 
D of this part, ‘‘General Enforcement 
and Complaint Procedures,’’ any per-
son who has held a subcontract subject 
to the act. 

(z) Substantially limits—(1) In general. 
The term ‘‘substantially limits’’ shall 
be construed broadly in favor of expan-
sive coverage, to the maximum extent 
permitted by law. Substantially limits is 
not meant to be a demanding standard 

and should not demand extensive anal-
ysis. 

(i) An impairment is substantially 
limiting within the meaning of this 
section if it substantially limits the 
ability of an individual to perform a 
major life activity as compared to 
most people in the general population. 
An impairment need not prevent, or 
significantly or severely restrict, the 
individual from performing a major life 
activity in order to be considered 
‘‘substantially limiting.’’ Nonetheless, 
not every impairment will constitute a 
disability within the meaning of this 
section. 

(ii) The comparison of an individual’s 
performance of a major life activity to 
the performance of the same major life 
activity by most people in the general 
population usually will not require sci-
entific, medical, or statistical analysis. 
However, nothing in this section is in-
tended to prohibit the presentation of 
scientific, medical, or statistical evi-
dence to make such a comparison 
where appropriate. 

(iii) In determining whether an indi-
vidual is substantially limited in a 
major life activity, it may be useful in 
appropriate cases to consider, as com-
pared to most people in the general 
population, the condition under which 
the individual performs the major life 
activity; the manner in which the indi-
vidual performs the major life activity; 
and/or the duration of time it takes the 
individual to perform the major life ac-
tivity, or for which the individual can 
perform the major life activity. This 
may include consideration of facts such 
as the difficulty, effort, or time re-
quired to perform a major life activity; 
pain experienced when performing a 
major life activity; the length of time 
a major life activity can be performed; 
and/or the way an impairment affects 
the operation of a major bodily func-
tion. 

(2) Non-applicability to the ‘‘regarded 
as’’ prong. Whether an individual’s im-
pairment substantially limits a major 
life activity is not relevant to a deter-
mination of whether the individual is 
regarded as having a disability within 
the meaning of paragraph (g)(1)(iii) of 
this section. 
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(3) Ameliorative effects of mitigating 
measures. Except as provided in para-
graph (z)(3)(i) of this section, the deter-
mination of whether an impairment 
substantially limits a major life activ-
ity shall be made without regard to the 
ameliorative effects of mitigating 
measures as defined in paragraph (n) of 
this section. 

(i) The ameliorative effects of the 
mitigating measures of ordinary eye-
glasses or contact lenses shall be con-
sidered when determining whether an 
impairment substantially limits a 
major life activity. See paragraph 
(n)(2) of this section for a definition of 
‘‘ordinary eyeglasses or contact 
lenses.’’ 

(ii) Non-ameliorative effects of miti-
gating measures. The non-ameliorative 
effects of mitigating measures, such as 
negative side effects of medication or 
burdens associated with following a 
particular treatment regimen, may be 
considered when determining whether 
an individual’s impairment substan-
tially limits a major life activity. 

(4) In determining whether an indi-
vidual is substantially limited the 
focus is on how a major life activity is 
substantially limited, and not on the 
outcomes an individual can achieve. 
For example, someone with a learning 
disability may achieve a high level of 
academic success, but may neverthe-
less be substantially limited in the 
major life activity of learning because 
of the additional time or effort he or 
she must spend to read, write, or learn 
compared to most people in the general 
population. 

(5) Predictable assessments. The deter-
mination of whether an impairment 
substantially limits a major life activ-
ity requires an individualized assess-
ment. However, the principles set forth 
in this section are intended to provide 
for generous coverage through a frame-
work that is predictable, consistent, 
and workable for all individuals and 
contractors with rights and respon-
sibilities under this part. Therefore, 
the individualized assessment of some 
types of impairments will, in virtually 
all cases, result in a determination of 
coverage under paragraph (g)(1)(i) or 
(ii) of this section. Given their inherent 
nature, these types of impairments 
will, as a factual matter, virtually al-

ways be found to impose a substantial 
limitation on a major life activity. 
With respect to these types of impair-
ments, the necessary individualized as-
sessment should be particularly simple 
and straightforward. 

(i) Examples of predictable assessments. 
Applying the principles set forth in 
this section it should easily be con-
cluded that the following types of im-
pairments will, at a minimum, sub-
stantially limit the major life activi-
ties indicated: deafness substantially 
limits hearing; blindness substantially 
limits seeing; an intellectual disability 
(formerly termed mental retardation) 
substantially limits brain function; 
partially or completely missing limbs 
or mobility impairments requiring the 
use of a wheelchair substantially limit 
musculoskeletal function; autism sub-
stantially limits brain function; cancer 
substantially limits normal cell 
growth; cerebral palsy substantially 
limits brain function; diabetes substan-
tially limits endocrine function; epi-
lepsy substantially limits neurological 
function; Human Immunodeficiency 
Virus (HIV) infection substantially 
limits immune function; multiple scle-
rosis (MS) substantially limits neuro-
logical function; muscular dystrophy 
substantially limits neurological func-
tion; and major depressive disorder, bi-
polar disorder, post-traumatic stress 
disorder (PTSD), obsessive compulsive 
disorder, and schizophrenia substan-
tially limit brain function. The types 
of impairments described in this sec-
tion may also substantially limit addi-
tional major life activities not explic-
itly listed above. 

(ii) [Reserved] 
(aa) Undue hardship—(1) In general. 

Undue hardship means, with respect to 
the provision of an accommodation, 
significant difficulty or expense in-
curred by the contractor, when consid-
ered in light of the factors set forth in 
paragraph (aa)(2) of this section. 

(2) Factors to be considered. In deter-
mining whether an accommodation 
would impose an undue hardship on the 
contractor, factors to be considered in-
clude: 
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(i) The nature and net cost of the ac-
commodation needed, taking into con-
sideration the availability of tax cred-
its and deductions, and/or outside fund-
ing; 

(ii) The overall financial resources of 
the facility or facilities involved in the 
provision of the reasonable accommo-
dation, the number of persons em-
ployed at such facility, and the effect 
on expenses and resources; 

(iii) The overall financial resources 
of the contractor, the overall size of 
the business of the contractor with re-
spect to the number of its employees, 
and the number, type and location of 
its facilities; 

(iv) The type of operation or oper-
ations of the contractor, including the 
composition, structure and functions of 
the work force of such contractor, and 
the geographic separateness and ad-
ministrative or fiscal relationship of 
the facility or facilities in question to 
the contractor; and 

(v) The impact of the accommodation 
upon the operation of the facility, in-
cluding the impact on the ability of 
other employees to perform their du-
ties and the impact on the facility’s 
ability to conduct business. 

(bb) United States, as used herein, 
shall include the several States, the 
District of Columbia, the Virgin Is-
lands, the Commonwealth of Puerto 
Rico, Guam, American Samoa, the 
Commonwealth of the Northern Mar-
iana Islands, and Wake Island. 

§ 60–741.3 Exceptions to the definitions 
of ‘‘disability’’ and ‘‘qualified indi-
vidual.’’ 

(a) Current illegal use of drugs—(1) In 
general. The terms ‘‘disability’’ and 
‘‘qualified individual’’ do not include 
individuals currently engaging in the 
illegal use of drugs, when the con-
tractor acts on the basis of such use. 

(2) ‘‘Drug’’ defined. The term drug 
means a controlled substance, as de-
fined in schedules I through V of Sec-
tion 202 of the Controlled Substances 
Act (21 U.S.C. 812). 

(3) ‘‘Illegal use of drugs’’ defined. The 
term illegal use of drugs means the use 
of drugs, the possession or distribution 
of which is unlawful under the Con-
trolled Substances Act, as updated pur-
suant to that act. Such term does not 

include the use of a drug taken under 
supervision by a licensed health care 
professional, or other uses authorized 
by the Controlled Substances Act or 
other provisions of Federal law. 

(4) Construction. (i) Nothing in para-
graph (a)(1) of this section shall be con-
strued to exclude from the definition of 
disability or qualified individual an indi-
vidual who: 

(A) Has successfully completed a su-
pervised drug rehabilitation program 
and is no longer engaging in the illegal 
use of drugs, or has otherwise been re-
habilitated successfully and is no 
longer engaging in the illegal use of 
drugs; 

(B) Is participating in a supervised 
rehabilitation program and is no longer 
engaging in such use; or 

(C) Is erroneously regarded as engag-
ing in such use, but is not engaging in 
such use. 

(ii) In order to be protected by sec-
tion 503 and this part, an individual de-
scribed in paragraph (a)(4)(i) of this 
section must, as appropriate, satisfy 
the requirements of the definition of 
disability and qualified individual. 

(5) Drug testing. It shall not be a vio-
lation of this part for the contractor to 
adopt or administer reasonable policies 
or procedures, including but not lim-
ited to drug testing, designed to ensure 
that an individual described in para-
graphs (a)(4)(i)(A) and (B) of this sec-
tion is no longer engaging in the illegal 
use of drugs. (See § 60–741.24(b)(1).) 

(b) Alcoholics—(1) In general. The 
terms disability and qualified individual 
do not include an individual who is an 
alcoholic whose current use of alcohol 
prevents such individual from per-
forming the essential functions of the 
employment position such individual 
holds or desires or whose employment, 
by reason of such current alcohol 
abuse, would constitute a direct threat 
to property or to the health or safety 
of the individual or others. 

(2) Duty to provide reasonable accom-
modation. Nothing in paragraph (b)(1) of 
this section shall relieve the con-
tractor of its obligation to provide a 
reasonable accommodation for an indi-
vidual described in paragraph (b)(1) of 
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this section when such an accommoda-
tion will enable the individual to per-
form the essential functions of the em-
ployment position such individual 
holds or desires, or when the accommo-
dation will eliminate or reduce the di-
rect threat to the health or safety of 
the individual or others posed by such 
individual, provided that such indi-
vidual satisfies the requisite skill, ex-
perience, education, and other job-re-
lated requirements of such position. 

(c) Contagious disease or infection—(1) 
In general. The terms disability and 
qualified individual do not include an 
individual who has a currently con-
tagious disease or infection and who, 
by reason of such disease or infection, 
would constitute a direct threat to the 
health or safety of the individual or 
others or who, by reason of the cur-
rently contagious disease or infection, 
is unable to perform the essential func-
tions of the employment position such 
individual holds or desires. 

(2) Duty to provide reasonable accom-
modation. Nothing in paragraph (c)(1) of 
this section shall relieve the con-
tractor of its obligation to provide a 
reasonable accommodation for an indi-
vidual described in paragraph (c)(1) of 
this section when such an accommoda-
tion will enable the individual to per-
form the essential functions of the em-
ployment position such individual 
holds or desires, or when the accommo-
dation will eliminate or reduce the di-
rect threat to the health or safety of 
the individual or others posed by such 
individual, provided that such indi-
vidual satisfies the requisite skill, ex-
perience, education, and other job-re-
lated requirements of such position. 

(d) Homosexuality and bisexuality. Ho-
mosexuality and bisexuality are not 
impairments and so are not disabilities 
as defined in this part. 

(e) Other conditions. The term dis-
ability does not include: 

(1) Transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
from physical impairments, or other 
sexual behavior disorders; 

(2) Compulsive gambling, klep-
tomania, or pyromania; or 

(3) Psychoactive substance use dis-
orders resulting from current illegal 
use of drugs. 

§ 60–741.4 Coverage and waivers. 
(a) Coverage—(1) Contracts and sub-

contracts in excess of $10,000. Contracts 
and subcontracts in excess of $10,000 
are covered by this part. No con-
tracting agency or contractor shall 
procure supplies or services in less 
than usual quantities to avoid the ap-
plicability of the equal opportunity 
clause. 

(2) Contracts and subcontracts for in-
definite quantities. With respect to in-
definite delivery-type contracts and 
subcontracts (including, but not lim-
ited to, open end contracts, require-
ment-type contracts, Federal Supply 
Schedule contracts, ‘‘call-type’’ con-
tracts, and purchase notice agree-
ments), the equal opportunity clause 
shall be included unless the con-
tracting agency has reason to believe 
that the amount to be ordered in any 
year under such contract will not be in 
excess of $10,000. The applicability of 
the equal opportunity clause shall be 
determined at the time of award for 
the first year and annually thereafter 
for succeeding years, if any. Notwith-
standing the above, the equal oppor-
tunity clause shall be applied to such 
contract whenever the amount of a sin-
gle order exceeds $10,000. Once the 
equal opportunity clause is determined 
to be applicable, the contract shall 
continue to be subject to such clause 
for its duration, regardless of the 
amounts ordered, or reasonably ex-
pected to be ordered in any year. 

(3) Employment activities within the 
United States. This part applies only to 
employment activities within the 
United States and not to employment 
activities abroad. The term employment 
activities within the United States in-
cludes actual employment within the 
United States, and decisions of the con-
tractor made within the United States, 
pertaining to the contractor’s appli-
cants and employees who are within 
the United States, regarding employ-
ment opportunities abroad (such as re-
cruiting and hiring within the United 
States for employment abroad, or 
transfer of persons employed in the 
United States to contractor establish-
ments abroad). 

(4) Contracts with State or local govern-
ments. The requirements of the equal 
opportunity clause in any contract or 
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subcontract with a State or local gov-
ernment (or any agency, instrumen-
tality or subdivision thereof) shall not 
be applicable to any agency, instru-
mentality or subdivision of such gov-
ernment which does not participate in 
work on or under the contract or sub-
contract. 

(b) Waivers—(1) Specific contracts and 
classes of contracts. The Director may 
waive the application to any contract 
of the equal opportunity clause in 
whole or part when he or she deems 
that special circumstances in the na-
tional interest so require. The Director 
may also grant such waivers to groups 
or categories of contracts: where it is 
in the national interest; where it is 
found impracticable to act upon each 
request individually; and where such 
waiver will substantially contribute to 
convenience in administration of the 
act. When a waiver has been granted 
for any class of contracts, the Director 
may withdraw the waiver for a specific 
contract or group of contracts to be 
awarded, when in his or her judgment 
such action is necessary or appropriate 
to achieve the purposes of the act. The 
withdrawal shall not apply to con-
tracts awarded prior to the withdrawal, 
except that in procurements entered 
into by formal advertising, or the var-
ious forms of restricted formal adver-
tising, such withdrawal shall not apply 
unless the withdrawal is made more 
than 10 calendar days before the date 
set for the opening of the bids. 

(2) National security. Any requirement 
set forth in the regulations of this part 
shall not apply to any contract when-
ever the head of the contracting agen-
cy determines that such contract is es-
sential to the national security and 
that its award without complying with 
such requirements is necessary to the 
national security. Upon making such a 
determination, the head of the con-
tracting agency will notify the Direc-
tor in writing within 30 days. 

(3) Facilities not connected with con-
tracts. (i) Upon the written request of 
the contractor, the Director may waive 
the requirements of the equal oppor-
tunity clause with respect to any of a 
contractor’s facilities if the Director 
finds that the contractor has dem-
onstrated that: 

(A) The facility is in all respects sep-
arate and distinct from activities of 
the contractor related to the perform-
ance of a contract; and 

(B) Such a waiver will not interfere 
with or impede the effectuation of the 
act. 

(ii) The Director’s findings as to 
whether the facility is separate and 
distinct in all respects from activities 
of the contractor related to the per-
formance of a contract shall include 
consideration of the following factors: 

(A) Whether any work at the facility 
directly or indirectly supports or con-
tributes to the satisfaction of the work 
performed on a Government contract; 

(B) The extent to which the facility 
benefits, directly or indirectly, from a 
Government contract; 

(C) Whether any costs associated 
with operating the facility are charged 
to a Government contract; 

(D) Whether working at the facility 
is a prerequisite for advancement in 
job responsibility or pay, and the ex-
tent to which employees at facilities 
connected to a Government contract 
are recruited for positions at the facil-
ity; 

(E) Whether employees or applicants 
for employment at the facility may 
perform work related to a Government 
contract at another facility, and the 
extent to which employees at the facil-
ity are interchangeable with employees 
at facilities connected to a Govern-
ment contract; and 

(F) Such other factors that the Direc-
tor deems are necessary or appropriate 
for considering whether the facility is 
in all respects separate and distinct 
from the activities of the contractor 
related to the performance of a con-
tract. 

(iii) The Director’s findings as to 
whether granting a waiver will inter-
fere with or impede the effectuation of 
the act shall include consideration of 
the following factors: 

(A) Whether the waiver will be used 
as a subterfuge to circumvent the con-
tractor’s obligations under the act; 

(B) The contractor’s compliance with 
the act or any other Federal, State or 
local law requiring equal opportunity 
for disabled persons; 

(C) The impact of granting the waiv-
er on OFCCP enforcement efforts; and 
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(D) Such other factors that the Di-
rector deems are necessary or appro-
priate for considering whether the 
granting of the waiver would interfere 
with or impede the effectuation of the 
act. 

(iv) A contractor granted a waiver 
under paragraph (b)(3) of this section 
shall: 

(A) Promptly inform the Director of 
any changed circumstances not re-
flected in the contractor’s waiver re-
quest; and 

(B) Permit the Director access during 
normal business hours to the contrac-
tor’s places of business for the purpose 
of investigating whether the facility 
granted a waiver meets the standards 
and requirements of paragraph (b)(3) of 
this section, and for inspecting and 
copying such books and accounts and 
records, including computerized 
records, and other material as may be 
relevant to the matter under investiga-
tion. 

(v)(A) A waiver granted under para-
graph (b)(3) of this section shall termi-
nate on one of the following dates, 
whichever is earliest: 

(1) Two years after the date the waiv-
er was granted. 

(2) When the facility performs any 
work that directly supports or contrib-
utes to the satisfaction of the work 
performed on a Government contract. 

(3) When the Director determines, 
based on information provided by the 
contractor under this section or upon 
any other relevant information, that 
the facility does not meet the require-
ments of paragraph (b)(3) of this sec-
tion. 

(B) When a waiver terminates in ac-
cordance with paragraph (b)(3)(v)(A) of 
this section the contractor shall ensure 
that the facility complies with this 
part on the date of termination, except 
that compliance with §§ 60–741.40 
through 60–741.44, if applicable, must be 
attained within 120 days of such termi-
nation. 

(vi) False or fraudulent statements 
or representations made by a con-
tractor under paragraph (b)(3) of this 
section are prohibited and may subject 
the contractor to sanctions and pen-
alties under this part and criminal 
prosecution under 18 U.S.C. 1001. 

§ 60–741.5 Equal opportunity clause. 
(a) Government contracts. Each con-

tracting agency and each contractor 
shall include the following equal oppor-
tunity clause in each of its covered 
Government contracts or subcontracts 
(and modifications, renewals, or exten-
sions thereof if not included in the 
original contract): 

Equal Opportunity for Workers With 
Disabilities 

1. The contractor will not discriminate 
against any employee or applicant for em-
ployment because of physical or mental dis-
ability in regard to any position for which 
the employee or applicant for employment is 
qualified. The contractor agrees to take af-
firmative action to employ and advance in 
employment individuals with disabilities, 
and to treat qualified individuals without 
discrimination on the basis of their physical 
or mental disability in all employment prac-
tices, including the following: 

i. Recruitment, advertising, and job appli-
cation procedures; 

ii. Hiring, upgrading, promotion, award of 
tenure, demotion, transfer, layoff, termi-
nation, right of return from layoff and rehir-
ing; 

iii. Rates of pay or any other form of com-
pensation and changes in compensation; 

iv. Job assignments, job classifications, or-
ganizational structures, position descrip-
tions, lines of progression, and seniority 
lists; 

v. Leaves of absence, sick leave, or any 
other leave; 

vi. Fringe benefits available by virtue of 
employment, whether or not administered by 
the contractor; 

vii. Selection and financial support for 
training, including apprenticeship, profes-
sional meetings, conferences, and other re-
lated activities, and selection for leaves of 
absence to pursue training; 

viii. Activities sponsored by the contractor 
including social or recreational programs; 
and 

ix. Any other term, condition, or privilege 
of employment. 

2. The contractor agrees to comply with 
the rules, regulations, and relevant orders of 
the Secretary of Labor issued pursuant to 
the act. 

3. In the event of the contractor’s non-
compliance with the requirements of this 
clause, actions for noncompliance may be 
taken in accordance with the rules, regula-
tions, and relevant orders of the Secretary of 
Labor issued pursuant to the act. 

4. The contractor agrees to post in con-
spicuous places, available to employees and 
applicants for employment, notices in a form 
to be prescribed by the Director, Office of 

VerDate Sep<11>2014 10:58 Sep 07, 2018 Jkt 244188 PO 00000 Frm 00229 Fmt 8010 Sfmt 8010 Y:\SGML\244188.XXX 244188pm
an

gr
um

 o
n 

D
S

K
30

R
V

08
2P

R
O

D
 w

ith
 C

F
R



220 

41 CFR Ch. 60 (7–1–18 Edition) § 60–741.5 

Federal Contract Compliance Programs, pro-
vided by or through the contracting officer. 
Such notices shall state the rights of appli-
cants and employees as well as the contrac-
tor’s obligation under the law to take affirm-
ative action to employ and advance in em-
ployment qualified employees and applicants 
with disabilities. The contractor must en-
sure that applicants or employees with dis-
abilities are provided the notice in a form 
that is accessible and understandable to the 
individual applicant or employee (e.g., pro-
viding Braille or large print versions of the 
notice, or posting a copy of the notice at a 
lower height for easy viewing by a person 
using a wheelchair). With respect to employ-
ees who do not work at a physical location of 
the contractor, a contractor will satisfy its 
posting obligations by posting such notices 
in an electronic format, provided that the 
contractor provides computers, or access to 
computers, that can access the electronic 
posting to such employees, or the contractor 
has actual knowledge that such employees 
otherwise are able to access the electroni-
cally posted notices. Electronic notices for 
employees must be posted in a conspicuous 
location and format on the company’s 
intranet or sent by electronic mail to em-
ployees. An electronic posting must be used 
by the contractor to notify job applicants of 
their rights if the contractor utilizes an elec-
tronic application process. Such electronic 
applicant notice must be conspicuously 
stored with, or as part of, the electronic ap-
plication. 

5. The contractor will notify each labor or-
ganization or representative of workers with 
which it has a collective bargaining agree-
ment or other contract understanding, that 
the contractor is bound by the terms of sec-
tion 503 of the Rehabilitation Act of 1973, as 
amended, and is committed to take affirma-
tive action to employ and advance in em-
ployment, and shall not discriminate 
against, individuals with physical or mental 
disabilities. 

6. The contractor will include the provi-
sions of this clause in every subcontract or 
purchase order in excess of $10,000, unless ex-
empted by the rules, regulations, or orders of 
the Secretary issued pursuant to section 503 
of the act, as amended, so that such provi-
sions will be binding upon each subcon-
tractor or vendor. The contractor will take 
such action with respect to any subcontract 
or purchase order as the Director, Office of 
Federal Contract Compliance Programs may 
direct to enforce such provisions, including 
action for noncompliance. 

7. The contractor must, in all solicitations 
or advertisements for employees placed by or 
on behalf of the contractor, state that all 
qualified applicants will receive consider-
ation for employment and will not be dis-
criminated against on the basis of disability. 

[End of Clause] 
(b) Subcontracts. Each contractor 

shall include the equal opportunity 
clause in each of its subcontracts sub-
ject to this part. 

(c) Adaption of language. Such nec-
essary changes in language may be 
made to the equal opportunity clause 
as shall be appropriate to identify 
properly the parties and their under-
takings. 

(d) Inclusion of the equal opportunity 
clause in the contract. It is not nec-
essary to include the equal opportunity 
clause verbatim in the contract. The 
clause shall be made a part of the con-
tract by citation to 41 CFR 60–741.5(a) 
and inclusion of the following lan-
guage, in bold text, after the citation: 
‘‘This contractor and subcontractor 
shall abide by the requirements of 41 
CFR 60–741.5(a). This regulation pro-
hibits discrimination against qualified 
individuals on the basis of disability, 
and requires affirmative action by cov-
ered prime contractors and subcontrac-
tors to employ and advance in employ-
ment qualified individuals with disabil-
ities.’’ 

(e) Incorporation by operation of the 
act. By operation of the act, the equal 
opportunity clause shall be considered 
to be a part of every contract and sub-
contract required by the act and the 
regulations in this part to include such 
a clause, whether or not it is phys-
ically incorporated in such contract 
and whether or not there is a written 
contract between the agency and the 
contractor. 

(f) Duties of contracting agencies. Each 
contracting agency shall cooperate 
with the Director and the Secretary in 
the performance of their responsibil-
ities under the act. Such cooperation 
shall include insuring that the equal 
opportunity clause is included in all 
covered Government contracts and 
that contractors are fully informed of 
their obligations under the act and this 
part, providing the Director with any 
information which comes to the agen-
cy’s attention that a contractor is not 
in compliance with the act or this part, 
responding to requests for information 
from the Director, and taking such ac-
tions for noncompliance as are set 
forth in § 60–741.66 as may be ordered by 
the Secretary or the Director. 
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