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such a license to an applicant if he de-
termines, among other things, that the 
construction and operation of the deep-
water port is in the national interest 
and consistent with national security 
and other national policy goals and ob-
jectives. An application for a deep-
water port license constitutes an appli-
cation for all federal authorizations re-
quired for the ownership, construction, 
and operation of a deepwater port, in-
cluding applications for section 10, sec-
tion 404 and section 103 permits which 
may also be required pursuant to the 
authorities listed in § 320.2 and the poli-
cies specified in § 320.4 of this part. 

(k) The Marine Mammal Protection 
Act of 1972 (16 U.S.C. 1361 et seq.) ex-
presses the intent of Congress that ma-
rine mammals be protected and en-
couraged to develop in order to main-
tain the health and stability of the ma-
rine ecosystem. The Act imposes a per-
petual moratorium on the harassment, 
hunting, capturing, or killing of ma-
rine mammals and on the importation 
of marine mammals and marine mam-
mal products without a permit from ei-
ther the Secretary of the Interior or 
the Secretary of Commerce, depending 
upon the species of marine mammal in-
volved. Such permits may be issued 
only for purposes of scientific research 
and for public display if the purpose is 
consistent with the policies of the Act. 
The appropriate Secretary is also em-
powered in certain restricted cir-
cumstances to waive the requirements 
of the Act. 

(l) Section 7(a) of the Wild and Scenic 
Rivers Act (16 U.S.C. 1278 et seq.) pro-
vides that no department or agency of 
the United States shall assist by loan, 
grant, license, or otherwise in the con-
struction of any water resources 
project that would have a direct and 
adverse effect on the values for which 
such river was established, as deter-
mined by the Secretary charged with 
its administration. 

(m) The Ocean Thermal Energy Con-
version Act of 1980, (42 U.S.C. section 
9101 et seq.) establishes a licensing re-
gime administered by the Adminis-
trator of NOAA for the ownership, con-
struction, location, and operation of 
ocean thermal energy conversion 
(OTEC) facilities and plantships. An 
application for an OTEC license filed 

with the Administrator constitutes an 
application for all federal authoriza-
tions required for ownership, construc-
tion, location, and operation of an 
OTEC facility or plantship, except for 
certain activities within the jurisdic-
tion of the Coast Guard. This includes 
applications for section 10, section 404, 
section 103 and other DA authoriza-
tions which may be required. 

(n) Section 402 of the Clean Water 
Act authorizes EPA to issue permits 
under procedures established to imple-
ment the National Pollutant Discharge 
Elimination System (NPDES) program. 
The administration of this program 
can be, and in most cases has been, del-
egated to individual states. Section 
402(b)(6) states that no NPDES permit 
will be issued if the Chief of Engineers, 
acting for the Secretary of the Army 
and after consulting with the U.S. 
Coast Guard, determines that naviga-
tion and anchorage in any navigable 
water will be substantially impaired as 
a result of a proposed activity. 

(o) The National Fishing Enhance-
ment Act of 1984 (Pub. L. 98–623) pro-
vides for the development of a National 
Artificial Reef Plan to promote and fa-
cilitate responsible and effective ef-
forts to establish artificial reefs. The 
Act establishes procedures to be fol-
lowed by the Corps in issuing DA per-
mits for artificial reefs. The Act also 
establishes the liability of the per-
mittee and the United States. The Act 
further creates a civil penalty for vio-
lation of any provision of a permit 
issued for an artificial reef. 

§ 320.4 General policies for evaluating 
permit applications. 

The following policies shall be appli-
cable to the review of all applications 
for DA permits. Additional policies 
specifically applicable to certain types 
of activities are identified in 33 CFR 
parts 321 through 324. 

(a) Public interest review. (1) The deci-
sion whether to issue a permit will be 
based on an evaluation of the probable 
impacts, including cumulative im-
pacts, of the proposed activity and its 
intended use on the public interest. 
Evaluation of the probable impact 
which the proposed activity may have 
on the public interest requires a care-
ful weighing of all those factors which 
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become relevant in each particular 
case. The benefits which reasonably 
may be expected to accrue from the 
proposal must be balanced against its 
reasonably foreseeable detriments. The 
decision whether to authorize a pro-
posal, and if so, the conditions under 
which it will be allowed to occur, are 
therefore determined by the outcome 
of this general balancing process. That 
decision should reflect the national 
concern for both protection and utiliza-
tion of important resources. All factors 
which may be relevant to the proposal 
must be considered including the cu-
mulative effects thereof: among those 
are conservation, economics, aes-
thetics, general environmental con-
cerns, wetlands, historic properties, 
fish and wildlife values, flood hazards, 
floodplain values, land use, navigation, 
shore erosion and accretion, recre-
ation, water supply and conservation, 
water quality, energy needs, safety, 
food and fiber production, mineral 
needs, considerations of property own-
ership and, in general, the needs and 
welfare of the people. For activities in-
volving 404 discharges, a permit will be 
denied if the discharge that would be 
authorized by such permit would not 
comply with the Environmental Pro-
tection Agency’s 404(b)(1) guidelines. 
Subject to the preceding sentence and 
any other applicable guidelines and cri-
teria (see §§ 320.2 and 320.3), a permit 
will be granted unless the district engi-
neer determines that it would be con-
trary to the public interest. 

(2) The following general criteria will 
be considered in the evaluation of 
every application: 

(i) The relative extent of the public 
and private need for the proposed 
structure or work: 

(ii) Where there are unresolved con-
flicts as to resource use, the practica-
bility of using reasonable alternative 
locations and methods to accomplish 
the objective of the proposed structure 
or work; and 

(iii) The extent and permanence of 
the beneficial and/or detrimental ef-
fects which the proposed structure or 
work is likely to have on the public 
and private uses to which the area is 
suited. 

(3) The specific weight of each factor 
is determined by its importance and 

relevance to the particular proposal. 
Accordingly, how important a factor is 
and how much consideration it de-
serves will vary with each proposal. A 
specific factor may be given great 
weight on one proposal, while it may 
not be present or as important on an-
other. However, full consideration and 
appropriate weight will be given to all 
comments, including those of federal, 
state, and local agencies, and other ex-
perts on matters within their exper-
tise. 

(b) Effect on wetlands. (1) Most wet-
lands constitute a productive and valu-
able public resource, the unnecessary 
alteration or destruction of which 
should be discouraged as contrary to 
the public interest. For projects to be 
undertaken or partially or entirely 
funded by a federal, state, or local 
agency, additional requirements on 
wetlands considerations are stated in 
Executive Order 11990, dated 24 May 
1977. 

(2) Wetlands considered to perform 
functions important to the public in-
terest include: 

(i) Wetlands which serve significant 
natural biological functions, including 
food chain production, general habitat 
and nesting, spawning, rearing and 
resting sites for aquatic or land spe-
cies; 

(ii) Wetlands set aside for study of 
the aquatic environment or as sanc-
tuaries or refuges; 

(iii) Wetlands the destruction or al-
teration of which would affect det-
rimentally natural drainage character-
istics, sedimentation patterns, salinity 
distribution, flushing characteristics, 
current patterns, or other environ-
mental characteristics; 

(iv) Wetlands which are significant in 
shielding other areas from wave action, 
erosion, or storm damage. Such wet-
lands are often associated with barrier 
beaches, islands, reefs and bars; 

(v) Wetlands which serve as valuable 
storage areas for storm and flood wa-
ters; 

(vi) Wetlands which are ground water 
discharge areas that maintain min-
imum baseflows important to aquatic 
resources and those which are prime 
natural recharge areas; 

(vii) Wetlands which serve significant 
water purification functions; and 
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(viii) Wetlands which are unique in 
nature or scarce in quantity to the re-
gion or local area. 

(3) Although a particular alteration 
of a wetland may constitute a minor 
change, the cumulative effect of nu-
merous piecemeal changes can result 
in a major impairment of wetland re-
sources. Thus, the particular wetland 
site for which an application is made 
will be evaluated with the recognition 
that it may be part of a complete and 
interrelated wetland area. In addition, 
the district engineer may undertake, 
where appropriate, reviews of par-
ticular wetland areas in consultation 
with the Regional Director of the U. S. 
Fish and Wildlife Service, the Regional 
Director of the National Marine Fish-
eries Service of the National Oceanic 
and Atmospheric Administration, the 
Regional Administrator of the Envi-
ronmental Protection Agency, the 
local representative of the Soil Con-
servation Service of the Department of 
Agriculture, and the head of the appro-
priate state agency to assess the cumu-
lative effect of activities in such areas. 

(4) No permit will be granted which 
involves the alteration of wetlands 
identified as important by paragraph 
(b)(2) of this section or because of pro-
visions of paragraph (b)(3), of this sec-
tion unless the district engineer con-
cludes, on the basis of the analysis re-
quired in paragraph (a) of this section, 
that the benefits of the proposed alter-
ation outweigh the damage to the wet-
lands resource. In evaluating whether a 
particular discharge activity should be 
permitted, the district engineer shall 
apply the section 404(b)(1) guidelines 
(40 CFR part 230.10(a) (1), (2), (3)). 

(5) In addition to the policies ex-
pressed in this subpart, the Congres-
sional policy expressed in the Estuary 
Protection Act, Pub. L. 90–454, and 
state regulatory laws or programs for 
classification and protection of wet-
lands will be considered. 

(c) Fish and wildlife. In accordance 
with the Fish and Wildlife Coordina-
tion Act (paragraph 320.3(e) of this sec-
tion) district engineers will consult 
with the Regional Director, U.S. Fish 
and Wildlife Service, the Regional Di-
rector, National Marine Fisheries Serv-
ice, and the head of the agency respon-
sible for fish and wildlife for the state 

in which work is to be performed, with 
a view to the conservation of wildlife 
resources by prevention of their direct 
and indirect loss and damage due to 
the activity proposed in a permit appli-
cation. The Army will give full consid-
eration to the views of those agencies 
on fish and wildlife matters in deciding 
on the issuance, denial, or conditioning 
of individual or general permits. 

(d) Water quality. Applications for 
permits for activities which may ad-
versely affect the quality of waters of 
the United States will be evaluated for 
compliance with applicable effluent 
limitations and water quality stand-
ards, during the construction and sub-
sequent operation of the proposed ac-
tivity. The evaluation should include 
the consideration of both point and 
non-point sources of pollution. It 
should be noted, however, that the 
Clean Water Act assigns responsibility 
for control of non-point sources of pol-
lution to the states. Certification of 
compliance with applicable effluent 
limitations and water quality stand-
ards required under provisions of sec-
tion 401 of the Clean Water Act will be 
considered conclusive with respect to 
water quality considerations unless the 
Regional Administrator, Environ-
mental Protection Agency (EPA), ad-
vises of other water quality aspects to 
be taken into consideration. 

(e) Historic, cultural, scenic, and rec-
reational values. Applications for DA 
permits may involve areas which pos-
sess recognized historic, cultural, sce-
nic, conservation, recreational or simi-
lar values. Full evaluation of the gen-
eral public interest requires that due 
consideration be given to the effect 
which the proposed structure or activ-
ity may have on values such as those 
associated with wild and scenic rivers, 
historic properties and National Land-
marks, National Rivers, National Wil-
derness Areas, National Seashores, Na-
tional Recreation Areas, National 
Lakeshores, National Parks, National 
Monuments, estuarine and marine 
sanctuaries, archeological resources, 
including Indian religious or cultural 
sites, and such other areas as may be 
established under federal or state law 
for similar and related purposes. Rec-
ognition of those values is often re-
flected by state, regional, or local land 
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use classifications, or by similar fed-
eral controls or policies. Action on per-
mit applications should, insofar as pos-
sible, be consistent with, and avoid sig-
nificant adverse effects on the values 
or purposes for which those classifica-
tions, controls, or policies were estab-
lished. 

(f) Effects on limits of the territorial sea. 
Structures or work affecting coastal 
waters may modify the coast line or 
base line from which the territorial sea 
is measured for purposes of the Sub-
merged Lands Act and international 
law. Generally, the coast line or base 
line is the line of ordinary low water 
on the mainland; however, there are 
exceptions where there are islands or 
lowtide elevations offshore (the Sub-
merged Lands Act, 43 U.S.C. 1301(a) and 
United States v. California, 381 U.S.C. 139 
(1965), 382 U.S. 448 (1966)). Applications 
for structures or work affecting coastal 
waters will therefore be reviewed spe-
cifically to determine whether the 
coast line or base line might be altered. 
If it is determined that such a change 
might occur, coordination with the At-
torney General and the Solicitor of the 
Department of the Interior is required 
before final action is taken. The dis-
trict engineer will submit a description 
of the proposed work and a copy of the 
plans to the Solicitor, Department of 
the Interior, Washington, DC 20240, and 
request his comments concerning the 
effects of the proposed work on the 
outer continental rights of the United 
States. These comments will be in-
cluded in the administrative record of 
the application. After completion of 
standard processing procedures, the 
record will be forwarded to the Chief of 
Engineers. The decision on the applica-
tion will be made by the Secretary of 
the Army after coordination with the 
Attorney General. 

(g) Consideration of property owner-
ship. Authorization of work or struc-
tures by DA does not convey a property 
right, nor authorize any injury to prop-
erty or invasion of other rights. 

(1) An inherent aspect of property 
ownership is a right to reasonable pri-
vate use. However, this right is subject 
to the rights and interests of the public 
in the navigable and other waters of 
the United States, including the fed-
eral navigation servitude and federal 

regulation for environmental protec-
tion. 

(2) Because a landowner has the gen-
eral right to protect property from ero-
sion, applications to erect protective 
structures will usually receive favor-
able consideration. However, if the pro-
tective structure may cause damage to 
the property of others, adversely affect 
public health and safety, adversely im-
pact floodplain or wetland values, or 
otherwise appears contrary to the pub-
lic interest, the district engineer will 
so advise the applicant and inform him 
of possible alternative methods of pro-
tecting his property. Such advice will 
be given in terms of general guidance 
only so as not to compete with private 
engineering firms nor require undue 
use of government resources. 

(3) A riparian landowner’s general 
right of access to navigable waters of 
the United States is subject to the 
similar rights of access held by nearby 
riparian landowners and to the general 
public’s right of navigation on the 
water surface. In the case of proposals 
which create undue interference with 
access to, or use of, navigable waters, 
the authorization will generally be de-
nied. 

(4) Where it is found that the work 
for which a permit is desired is in navi-
gable waters of the United States (see 
33 CFR part 329) and may interfere 
with an authorized federal project, the 
applicant should be apprised in writing 
of the fact and of the possibility that a 
federal project which may be con-
structed in the vicinity of the proposed 
work might necessitate its removal or 
reconstruction. The applicant should 
also be informed that the United 
States will in no case be liable for any 
damage or injury to the structures or 
work authorized by Sections 9 or 10 of 
the Rivers and Harbors Act of 1899 or 
by section 404 of the Clean Water Act 
which may be caused by, or result 
from, future operations undertaken by 
the Government for the conservation 
or improvement of navigation or for 
other purposes, and no claims or right 
to compensation will accrue from any 
such damage. 

(5) Proposed activities in the area of 
a federal project which exists or is 
under construction will be evaluated to 
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insure that they are compatible with 
the purposes of the project. 

(6) A DA permit does not convey any 
property rights, either in real estate or 
material, or any exclusive privileges. 
Furthermore, a DA permit does not au-
thorize any injury to property or inva-
sion of rights or any infringement of 
Federal, state or local laws or regula-
tions. The applicant’s signature on an 
application is an affirmation that the 
applicant possesses or will possess the 
requisite property interest to under-
take the activity proposed in the appli-
cation. The district engineer will not 
enter into disputes but will remind the 
applicant of the above. The dispute 
over property ownership will not be a 
factor in the Corps public interest deci-
sion. 

(h) Activities affecting coastal zones. 
Applications for DA permits for activi-
ties affecting the coastal zones of those 
states having a coastal zone manage-
ment program approved by the Sec-
retary of Commerce will be evaluated 
with respect to compliance with that 
program. No permit will be issued to a 
non-federal applicant until certifi-
cation has been provided that the pro-
posed activity complies with the coast-
al zone management program and the 
appropriate state agency has concurred 
with the certification or has waived its 
right to do so. However, a permit may 
be issued to a non-federal applicant if 
the Secretary of Commerce, on his own 
initiative or upon appeal by the appli-
cant, finds that the proposed activity 
is consistent with the objectives of the 
Coastal Zone Management Act of 1972 
or is otherwise necessary in the inter-
est of national security. Federal agen-
cy and Indian tribe applicants for DA 
permits are responsible for complying 
with the Coastal Zone Management 
Act’s directives for assuring that their 
activities directly affecting the coastal 
zone are consistent, to the maximum 
extent practicable, with approved state 
coastal zone management programs. 

(i) Activities in marine sanctuaries. Ap-
plications for DA authorization for ac-
tivities in a marine sanctuary estab-
lished by the Secretary of Commerce 
under authority of section 302 of the 
Marine Protection, Research and Sanc-
tuaries Act of 1972, as amended, will be 
evaluated for impact on the marine 

sanctuary. No permit will be issued 
until the applicant provides a certifi-
cation from the Secretary of Com-
merce that the proposed activity is 
consistent with the purposes of Title 
III of the Marine Protection, Research 
and Sanctuaries Act of 1972, as amend-
ed, and can be carried out within the 
regulations promulgated by the Sec-
retary of Commerce to control activi-
ties within the marine sanctuary. 

(j) Other Federal, state, or local require-
ments. (1) Processing of an application 
for a DA permit normally will proceed 
concurrently with the processing of 
other required Federal, state, and/or 
local authorizations or certifications. 
Final action on the DA permit will nor-
mally not be delayed pending action by 
another Federal, state or local agency 
(See 33 CFR 325.2 (d)(4)). However, 
where the required Federal, state and/ 
or local authorization and/or certifi-
cation has been denied for activities 
which also require a Department of the 
Army permit before final action has 
been taken on the Army permit appli-
cation, the district engineer will, after 
considering the likelihood of subse-
quent approval of the other authoriza-
tion and/or certification and the time 
and effort remaining to complete proc-
essing the Army permit application, ei-
ther immediately deny the Army per-
mit without prejudice or continue 
processing the application to a conclu-
sion. If the district engineer continues 
processing the application, he will con-
clude by either denying the permit as 
contrary to the public interest, or de-
nying it without prejudice indicating 
that except for the other Federal, state 
or local denial the Army permit could, 
under appropriate conditions, be 
issued. Denial without prejudice means 
that there is no prejudice to the right 
of the applicant to reinstate processing 
of the Army permit application if sub-
sequent approval is received from the 
appropriate Federal, state and/or local 
agency on a previously denied author-
ization and/or certification. Even if of-
ficial certification and/or authorization 
is not required by state or federal law, 
but a state, regional, or local agency 
having jurisdiction or interest over the 
particular activity comments on the 
application, due consideration shall be 
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given to those official views as a reflec-
tion of local factors of the public inter-
est. 

(2) The primary responsibility for de-
termining zoning and land use matters 
rests with state, local and tribal gov-
ernments. The district engineer will 
normally accept decisions by such gov-
ernments on those matters unless 
there are significant issues of over-
riding national importance. Such 
issues would include but are not nec-
essarily limited to national security, 
navigation, national economic develop-
ment, water quality, preservation of 
special aquatic areas, including wet-
lands, with significant interstate im-
portance, and national energy needs. 
Whether a factor has overriding impor-
tance will depend on the degree of im-
pact in an individual case. 

(3) A proposed activity may result in 
conflicting comments from several 
agencies within the same state. Where 
a state has not designated a single re-
sponsible coordinating agency, district 
engineers will ask the Governor to ex-
press his views or to designate one 
state agency to represent the official 
state position in the particular case. 

(4) In the absence of overriding na-
tional factors of the public interest 
that may be revealed during the eval-
uation of the permit application, a per-
mit will generally be issued following 
receipt of a favorable state determina-
tion provided the concerns, policies, 
goals, and requirements as expressed in 
33 CFR parts 320–324, and the applicable 
statutes have been considered and fol-
lowed: e.g., the National Environ-
mental Policy Act; the Fish and Wild-
life Coordination Act; the Historical 
and Archeological Preservation Act; 
the National Historic Preservation 
Act; the Endangered Species Act; the 
Coastal Zone Management Act; the Ma-
rine Protection, Research and Sanc-
tuaries Act of 1972, as amended; the 
Clean Water Act, the Archeological Re-
sources Act, and the American Indian 
Religious Freedom Act. Similarly, a 
permit will generally be issued for Fed-
eral and Federally-authorized activi-
ties; another federal agency’s deter-
mination to proceed is entitled to sub-
stantial consideration in the Corps’ 
public interest review. 

(5) Where general permits to avoid 
duplication are not practical, district 
engineers shall develop joint proce-
dures with those local, state, and other 
Federal agencies having ongoing per-
mit programs for activities also regu-
lated by the Department of the Army. 
In such cases, applications for DA per-
mits may be processed jointly with the 
state or other federal applications to 
an independent conclusion and decision 
by the district engineer and the appro-
priate Federal or state agency. (See 33 
CFR 325.2(e).) 

(6) The district engineer shall de-
velop operating procedures for estab-
lishing official communications with 
Indian Tribes within the district. The 
procedures shall provide for appoint-
ment of a tribal representative who 
will receive all pertinent public no-
tices, and respond to such notices with 
the official tribal position on the pro-
posed activity. This procedure shall 
apply only to those tribes which accept 
this option. Any adopted operating pro-
cedures shall be distributed by public 
notice to inform the tribes of this op-
tion. 

(k) Safety of impoundment structures. 
To insure that all impoundment struc-
tures are designed for safety, non-Fed-
eral applicants may be required to 
demonstrate that the structures com-
ply with established state dam safety 
criteria or have been designed by quali-
fied persons and, in appropriate cases, 
that the design has been independently 
reviewed (and modified as the review 
would indicate) by similarly qualified 
persons. 

(l) Floodplain management. (1) 
Floodplains possess significant natural 
values and carry out numerous func-
tions important to the public interest. 
These include: 

(i) Water resources values (natural 
moderation of floods, water quality 
maintenance, and groundwater re-
charge); 

(ii) Living resource values (fish, wild-
life, and plant resources); 

(iii) Cultural resource values (open 
space, natural beauty, scientific study, 
outdoor education, and recreation); and 

(iv) Cultivated resource values (agri-
culture, aquaculture, and forestry). 

(2) Although a particular alteration 
to a floodplain may constitute a minor 
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change, the cumulative impact of such 
changes may result in a significant 
degradation of floodplain values and 
functions and in increased potential for 
harm to upstream and downstream ac-
tivities. In accordance with the re-
quirements of Executive Order 11988, 
district engineers, as part of their pub-
lic interest review, should avoid to the 
extent practicable, long and short term 
significant adverse impacts associated 
with the occupancy and modification of 
floodplains, as well as the direct and 
indirect support of floodplain develop-
ment whenever there is a practicable 
alternative. For those activities which 
in the public interest must occur in or 
impact upon floodplains, the district 
engineer shall ensure, to the maximum 
extent practicable, that the impacts of 
potential flooding on human health, 
safety, and welfare are minimized, the 
risks of flood losses are minimized, 
and, whenever practicable the natural 
and beneficial values served by 
floodplains are restored and preserved. 

(3) In accordance with Executive 
Order 11988, the district engineer 
should avoid authorizing floodplain de-
velopments whenever practicable alter-
natives exist outside the floodplain. If 
there are no such practicable alter-
natives, the district engineer shall con-
sider, as a means of mitigation, alter-
natives within the floodplain which 
will lessen any significant adverse im-
pact to the floodplain. 

(m) Water supply and conservation. 
Water is an essential resource, basic to 
human survival, economic growth, and 
the natural environment. Water con-
servation requires the efficient use of 
water resources in all actions which in-
volve the significant use of water or 
that significantly affect the avail-
ability of water for alternative uses in-
cluding opportunities to reduce de-
mand and improve efficiency in order 
to minimize new supply requirements. 
Actions affecting water quantities are 
subject to Congressional policy as stat-
ed in section 101(g) of the Clean Water 
Act which provides that the authority 
of states to allocate water quantities 
shall not be superseded, abrogated, or 
otherwise impaired. 

(n) Energy conservation and develop-
ment. Energy conservation and develop-
ment are major national objectives. 

District engineers will give high pri-
ority to the processing of permit ac-
tions involving energy projects. 

(o) Navigation. (1) Section 11 of the 
Rivers and Harbors Act of 1899 author-
ized establishment of harbor lines 
shoreward of which no individual per-
mits were required. Because harbor 
lines were established on the basis of 
navigation impacts only, the Corps of 
Engineers published a regulation on 27 
May 1970 (33 CFR 209.150) which de-
clared that permits would thereafter be 
required for activities shoreward of the 
harbor lines. Review of applications 
would be based on a full public interest 
evaluation and harbor lines would 
serve as guidance for assessing naviga-
tion impacts. Accordingly, activities 
constructed shoreward of harbor lines 
prior to 27 May 1970 do not require spe-
cific authorization. 

(2) The policy of considering harbor 
lines as guidance for assessing impacts 
on navigation continues. 

(3) Protection of navigation in all 
navigable waters of the United States 
continues to be a primary concern of 
the federal government. 

(4) District engineers should protect 
navigational and anchorage interests 
in connection with the NPDES pro-
gram by recommending to EPA or to 
the state, if the program has been dele-
gated, that a permit be denied unless 
appropriate conditions can be included 
to avoid any substantial impairment of 
navigation and anchorage. 

(p) Environmental benefits. Some ac-
tivities that require Department of the 
Army permits result in beneficial ef-
fects to the quality of the environ-
ment. The district engineer will weigh 
these benefits as well as environmental 
detriments along with other factors of 
the public interest. 

(q) Economics. When private enter-
prise makes application for a permit, it 
will generally be assumed that appro-
priate economic evaluations have been 
completed, the proposal is economi-
cally viable, and is needed in the mar-
ket place. However, the district engi-
neer in appropriate cases, may make 
an independent review of the need for 
the project from the perspective of the 
overall public interest. The economic 
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1 This is a general statement of mitigation 
policy which applies to all Corps of Engi-
neers regulatory authorities covered by 
these regulations (33 CFR parts 320–330). It is 
not a substitute for the mitigation require-
ments necessary to ensure that a permit ac-
tion under section 404 of the Clean Water Act 
complies with the section 404(b)(1) Guide-
lines. There is currently an interagency 
Working Group formed to develop guidance 
on implementing mitigation requirements of 
the Guidelines. 

benefits of many projects are impor-
tant to the local community and con-
tribute to needed improvements in the 
local economic base, affecting such fac-
tors as employment, tax revenues, 
community cohesion, community serv-
ices, and property values. Many 
projects also contribute to the Na-
tional Economic Development (NED), 
(i.e., the increase in the net value of 
the national output of goods and serv-
ices). 

(r) Mitigation.1 (1) Mitigation is an 
important aspect of the review and bal-
ancing process on many Department of 
the Army permit applications. Consid-
eration of mitigation will occur 
throughout the permit application re-
view process and includes avoiding, 
minimizing, rectifying, reducing, or 
compensating for resource losses. 
Losses will be avoided to the extent 
practicable. Compensation may occur 
on-site or at an off-site location. Miti-
gation requirements generally fall into 
three categories. 

(i) Project modifications to minimize 
adverse project impacts should be dis-
cussed with the applicant at pre-appli-
cation meetings and during application 
processing. As a result of these discus-
sions and as the district engineer’s 
evaluation proceeds, the district engi-
neer may require minor project modi-
fications. Minor project modifications 
are those that are considered feasible 
(cost, constructability, etc.) to the ap-
plicant and that, if adopted, will result 
in a project that generally meets the 
applicant’s purpose and need. Such 
modifications can include reductions in 
scope and size; changes in construction 
methods, materials or timing; and op-
eration and maintenance practices or 
other similar modifications that re-
flect a sensitivity to environmental 
quality within the context of the work 

proposed. For example, erosion control 
features could be required on a fill 
project to reduce sedimentation im-
pacts or a pier could be reoriented to 
minimize navigational problems even 
though those projects may satisfy all 
legal requirements (paragraph (r)(1)(ii) 
of this section) and the public interest 
review test (paragraph (r)(1)(iii) of this 
section) without such modifications. 

(ii) Further mitigation measures may 
be required to satisfy legal require-
ments. For Section 404 applications, 
mitigation shall be required to ensure 
that the project complies with the 
404(b)(1) Guidelines. Some mitigation 
measures are enumerated at 40 CFR 
230.70 through 40 CFR 230.77 (Subpart H 
of the 404(b)(1) Guidelines). 

(iii) Mitigation measures in addition 
to those under paragraphs (r)(1) (i) and 
(ii) of this section may be required as a 
result of the public interest review 
process. (See 33 CFR 325.4(a).) Mitiga-
tion should be developed and incor-
porated within the public interest re-
view process to the extent that the 
mitigation is found by the district en-
gineer to be reasonable and justified. 
Only those measures required to ensure 
that the project is not contrary to the 
public interest may be required under 
this subparagraph. 

(2) All compensatory mitigation will 
be for significant resource losses which 
are specifically identifiable, reasonably 
likely to occur, and of importance to 
the human or aquatic environment. 
Also, all mitigation will be directly re-
lated to the impacts of the proposal, 
appropriate to the scope and degree of 
those impacts, and reasonably enforce-
able. District engineers will require all 
forms of mitigation, including compen-
satory mitigation, only as provided in 
paragraphs (r)(1) (i) through (iii) of this 
section. Additional mitigation may be 
added at the applicants’ request. 

PART 321—PERMITS FOR DAMS 
AND DIKES IN NAVIGABLE WA-
TERS OF THE UNITED STATES 

Sec. 
321.1 General. 
321.2 Definitions. 
321.3 Special policies and procedures. 

AUTHORITY: 33 U.S.C. 401. 
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