
386 

29 CFR Ch. XIV (7–1–18 Edition) § 1630.10 

§ 1630.10 Qualification standards, 
tests, and other selection criteria. 

(a) In general. It is unlawful for a cov-
ered entity to use qualification stand-
ards, employment tests or other selec-
tion criteria that screen out or tend to 
screen out an individual with a dis-
ability or a class of individuals with 
disabilities, on the basis of disability, 
unless the standard, test, or other se-
lection criteria, as used by the covered 
entity, is shown to be job related for 
the position in question and is con-
sistent with business necessity. 

(b) Qualification standards and tests re-
lated to uncorrected vision. Notwith-
standing § 1630.2(j)(1)(vi) of this part, a 
covered entity shall not use qualifica-
tion standards, employment tests, or 
other selection criteria based on an in-
dividual’s uncorrected vision unless the 
standard, test, or other selection cri-
terion, as used by the covered entity, is 
shown to be job related for the position 
in question and is consistent with busi-
ness necessity. An individual chal-
lenging a covered entity’s application 
of a qualification standard, test, or 
other criterion based on uncorrected 
vision need not be a person with a dis-
ability, but must be adversely affected 
by the application of the standard, 
test, or other criterion. 

[76 FR 17002, Mar. 25, 2011] 

§ 1630.11 Administration of tests. 
It is unlawful for a covered entity to 

fail to select and administer tests con-
cerning employment in the most effec-
tive manner to ensure that, when a test 
is administered to a job applicant or 
employee who has a disability that im-
pairs sensory, manual or speaking 
skills, the test results accurately re-
flect the skills, aptitude, or whatever 
other factor of the applicant or em-
ployee that the test purports to meas-
ure, rather than reflecting the im-
paired sensory, manual, or speaking 
skills of such employee or applicant 
(except where such skills are the fac-
tors that the test purports to measure). 

§ 1630.12 Retaliation and coercion. 
(a) Retaliation. It is unlawful to dis-

criminate against any individual be-
cause that individual has opposed any 
act or practice made unlawful by this 

part or because that individual made a 
charge, testified, assisted, or partici-
pated in any manner in an investiga-
tion, proceeding, or hearing to enforce 
any provision contained in this part. 

(b) Coercion, interference or intimida-
tion. It is unlawful to coerce, intimi-
date, threaten, harass or interfere with 
any individual in the exercise or enjoy-
ment of, or because that individual 
aided or encouraged any other indi-
vidual in the exercise of, any right 
granted or protected by this part. 

§ 1630.13 Prohibited medical examina-
tions and inquiries. 

(a) Pre-employment examination or in-
quiry. Except as permitted by § 1630.14, 
it is unlawful for a covered entity to 
conduct a medical examination of an 
applicant or to make inquiries as to 
whether an applicant is an individual 
with a disability or as to the nature or 
severity of such disability. 

(b) Examination or inquiry of employ-
ees. Except as permitted by § 1630.14, it 
is unlawful for a covered entity to re-
quire a medical examination of an em-
ployee or to make inquiries as to 
whether an employee is an individual 
with a disability or as to the nature or 
severity of such disability. 

§ 1630.14 Medical examinations and in-
quiries specifically permitted. 

(a) Acceptable pre-employment inquiry. 
A covered entity may make pre-em-
ployment inquiries into the ability of 
an applicant to perform job-related 
functions, and/or may ask an applicant 
to describe or to demonstrate how, 
with or without reasonable accommo-
dation, the applicant will be able to 
perform job-related functions. 

(b) Employment entrance examination. 
A covered entity may require a med-
ical examination (and/or inquiry) after 
making an offer of employment to a 
job applicant and before the applicant 
begins his or her employment duties, 
and may condition an offer of employ-
ment on the results of such examina-
tion (and/or inquiry), if all entering 
employees in the same job category are 
subjected to such an examination (and/ 
or inquiry) regardless of disability. 

(1) Information obtained under para-
graph (b) of this section regarding the 
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medical condition or history of the ap-
plicant shall be collected and main-
tained on separate forms and in sepa-
rate medical files and be treated as a 
confidential medical record, except 
that: 

(i) Supervisors and managers may be 
informed regarding necessary restric-
tions on the work or duties of the em-
ployee and necessary accommodations; 

(ii) First aid and safety personnel 
may be informed, when appropriate, if 
the disability might require emergency 
treatment; and 

(iii) Government officials inves-
tigating compliance with this part 
shall be provided relevant information 
on request. 

(2) The results of such examination 
shall not be used for any purpose in-
consistent with this part. 

(3) Medical examinations conducted 
in accordance with this section do not 
have to be job-related and consistent 
with business necessity. However, if 
certain criteria are used to screen out 
an employee or employees with disabil-
ities as a result of such an examination 
or inquiry, the exclusionary criteria 
must be job-related and consistent 
with business necessity, and perform-
ance of the essential job functions can-
not be accomplished with reasonable 
accommodation as required in this 
part. (See § 1630.15(b) Defenses to 
charges of discriminatory application 
of selection criteria.) 

(c) Examination of employees. A cov-
ered entity may require a medical ex-
amination (and/or inquiry) of an em-
ployee that is job-related and con-
sistent with business necessity. A cov-
ered entity may make inquiries into 
the ability of an employee to perform 
job-related functions. 

(1) Information obtained under para-
graph (c) of this section regarding the 
medical condition or history of any 
employee shall be collected and main-
tained on separate forms and in sepa-
rate medical files and be treated as a 
confidential medical record, except 
that: 

(i) Supervisors and managers may be 
informed regarding necessary restric-
tions on the work or duties of the em-
ployee and necessary accommodations; 

(ii) First aid and safety personnel 
may be informed, when appropriate, if 

the disability might require emergency 
treatment; and 

(iii) Government officials inves-
tigating compliance with this part 
shall be provided relevant information 
on request. 

(2) Information obtained under para-
graph (c) of this section regarding the 
medical condition or history of any 
employee shall not be used for any pur-
pose inconsistent with this part. 

(d) Other acceptable examinations and 
inquiries. A covered entity may conduct 
voluntary medical examinations and 
activities, including voluntary medical 
histories, which are part of an em-
ployee health program available to em-
ployees at the work site. 

(1) Employee health program. An em-
ployee health program, including any 
disability-related inquiries or medical 
examinations that are part of such pro-
gram, must be reasonably designed to 
promote health or prevent disease. A 
program satisfies this standard if it has 
a reasonable chance of improving the 
health of, or preventing disease in, par-
ticipating employees, and it is not 
overly burdensome, is not a subterfuge 
for violating the ADA or other laws 
prohibiting employment discrimina-
tion, and is not highly suspect in the 
method chosen to promote health or 
prevent disease. A program consisting 
of a measurement, test, screening, or 
collection of health-related informa-
tion without providing results, follow- 
up information, or advice designed to 
improve the health of participating 
employees is not reasonably designed 
to promote health or prevent disease, 
unless the collected information actu-
ally is used to design a program that 
addresses at least a subset of the condi-
tions identified. A program also is not 
reasonably designed if it exists mainly 
to shift costs from the covered entity 
to targeted employees based on their 
health or simply to give an employer 
information to estimate future health 
care costs. Whether an employee 
health program is reasonably designed 
to promote health or prevent disease is 
evaluated in light of all the relevant 
facts and circumstances. 
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(2) Voluntary. An employee health 
program that includes disability-re-
lated inquiries or medical examina-
tions (including disability-related in-
quiries or medical examinations that 
are part of a health risk assessment) is 
voluntary as long as a covered entity: 

(i) Does not require employees to par-
ticipate; 

(ii) Does not deny coverage under any 
of its group health plans or particular 
benefits packages within a group 
health plan for non-participation, or 
limit the extent of benefits (except as 
allowed under paragraph (d)(3) of this 
section) for employees who do not par-
ticipate; 

(iii) Does not take any adverse em-
ployment action or retaliate against, 
interfere with, coerce, intimidate, or 
threaten employees within the mean-
ing of Section 503 of the ADA, codified 
at 42 U.S.C. 12203; and 

(iv) Provides employees with a notice 
that: 

(A) Is written so that the employee 
from whom medical information is 
being obtained is reasonably likely to 
understand it; 

(B) Describes the type of medical in-
formation that will be obtained and the 
specific purposes for which the medical 
information will be used; and 

(C) Describes the restrictions on the 
disclosure of the employee’s medical 
information, the employer representa-
tives or other parties with whom the 
information will be shared, and the 
methods that the covered entity will 
use to ensure that medical information 
is not improperly disclosed (including 
whether it complies with the measures 
set forth in the HIPAA regulations 
codified at 45 CFR parts 160 and 164). 

(3) Incentives offered for employee 
wellness programs. The use of incentives 
(financial or in-kind) in an employee 
wellness program, whether in the form 
of a reward or penalty, will not render 
the program involuntary if the max-
imum allowable incentive available 
under the program (whether the pro-
gram is a participatory program or a 
health-contingent program, or some 
combination of the two, as those terms 
are defined in regulations at 26 CFR 
54.9802–1(f)(1)(ii) and (iii), 29 CFR 
2590.702(f)(1)(ii) and (iii), and 45 CFR 

146.121(f)(1)(ii) and (iii), respectively) 
does not exceed: 

(i) Thirty percent of the total cost of 
self-only coverage (including both the 
employee’s and employer’s contribu-
tion) of the group health plan in which 
the employee is enrolled when partici-
pation in the wellness program is lim-
ited to employees enrolled in the plan; 

(ii) Thirty percent of the total cost of 
self-only coverage under the covered 
entity’s group health plan, where the 
covered entity offers only one group 
health plan and participation in a 
wellness program is offered to all em-
ployees regardless of whether they are 
enrolled in the plan; 

(iii) Thirty percent of the total cost 
of the lowest cost self-only coverage 
under a major medical group health 
plan where the covered entity offers 
more than one group health plan but 
participation in the wellness program 
is offered to employees whether or not 
they are enrolled in a particular plan; 
and 

(iv) Thirty percent of the cost of self- 
only coverage under the second lowest 
cost Silver Plan for a 40-year-old non- 
smoker on the state or federal health 
care Exchange in the location that the 
covered entity identifies as its prin-
cipal place of business if the covered 
entity does not offer a group health 
plan or group health insurance cov-
erage. 

(4)(i) Confidentiality. Information ob-
tained under paragraph (d) of this sec-
tion regarding the medical condition or 
history of any employee shall be col-
lected and maintained on separate 
forms and in separate medical files and 
be treated as a confidential medical 
record, except that: 

(A) Supervisors and managers may be 
informed regarding necessary restric-
tions on the work or duties of the em-
ployee and necessary accommodations; 

(B) First aid and safety personnel 
may be informed, when appropriate, if 
the disability might require emergency 
treatment; and 

(C) Government officials inves-
tigating compliance with this part 
shall be provided relevant information 
on request. 

(ii) Information obtained under para-
graph (d) of this section regarding the 
medical condition or history of any 
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employee shall not be used for any pur-
pose inconsistent with this part. 

(iii) Except as permitted under para-
graph (d)(4)(i) of this section and as is 
necessary to administer the health 
plan, information obtained under this 
paragraph (d) regarding the medical in-
formation or history of any individual 
may only be provided to an ADA cov-
ered entity in aggregate terms that do 
not disclose, or are not reasonably 
likely to disclose, the identity of any 
employee. 

(iv) A covered entity shall not re-
quire an employee to agree to the sale, 
exchange, sharing, transfer, or other 
disclosure of medical information (ex-
cept to the extent permitted by this 
part to carry out specific activities re-
lated to the wellness program), or to 
waive any confidentiality protections 
in this part as a condition for partici-
pating in a wellness program or for 
earning any incentive the covered enti-
ty offers in connection with such a pro-
gram. 

(5) Compliance with the requirements 
of this paragraph (d), including the 
limit on incentives under the ADA, 
does not relieve a covered entity from 
the obligation to comply in all respects 
with the nondiscrimination provisions 
of Title VII of the Civil Rights Act of 
1964, 42 U.S.C. 2000e et seq., the Equal 
Pay Act of 1963, 29 U.S.C. 206(d), the 
Age Discrimination in Employment 
Act of 1967, 29 U.S.C. 621 et seq., Title II 
of the Genetic Information Non-
discrimination Act of 2008, 42 U.S.C. 
2000ff, et seq., or other sections of Title 
I of the ADA. 

(6) The ‘‘safe harbor’’ provisions in 
§ 1630.16(f) of this part applicable to 
health insurance, life insurance, and 
other benefit plans do not apply to 
wellness programs, even if such plans 
are part of a covered entity’s health 
plan. 

[56 FR 35734, July 26, 1991, as amended at 81 
FR 31139, May 17, 2016] 

§ 1630.15 Defenses. 
Defenses to an allegation of discrimi-

nation under this part may include, 
but are not limited to, the following: 

(a) Disparate treatment charges. It may 
be a defense to a charge of disparate 
treatment brought under §§ 1630.4 
through 1630.8 and 1630.11 through 

1630.12 that the challenged action is 
justified by a legitimate, nondiscrim-
inatory reason. 

(b) Charges of discriminatory applica-
tion of selection criteria—(1) In general. 
It may be a defense to a charge of dis-
crimination, as described in § 1630.10, 
that an alleged application of quali-
fication standards, tests, or selection 
criteria that screens out or tends to 
screen out or otherwise denies a job or 
benefit to an individual with a dis-
ability has been shown to be job-re-
lated and consistent with business ne-
cessity, and such performance cannot 
be accomplished with reasonable ac-
commodation, as required in this part. 

(2) Direct threat as a qualification 
standard. The term ‘‘qualification 
standard’’ may include a requirement 
that an individual shall not pose a di-
rect threat to the health or safety of 
the individual or others in the work-
place. (See § 1630.2(r) defining direct 
threat.) 

(c) Other disparate impact charges. It 
may be a defense to a charge of dis-
crimination brought under this part 
that a uniformly applied standard, cri-
terion, or policy has a disparate impact 
on an individual with a disability or a 
class of individuals with disabilities 
that the challenged standard, criterion 
or policy has been shown to be job-re-
lated and consistent with business ne-
cessity, and such performance cannot 
be accomplished with reasonable ac-
commodation, as required in this part. 

(d) Charges of not making reasonable 
accommodation. It may be a defense to a 
charge of discrimination, as described 
in § 1630.9, that a requested or nec-
essary accommodation would impose 
an undue hardship on the operation of 
the covered entity’s business. 

(e) Conflict with other Federal laws. It 
may be a defense to a charge of dis-
crimination under this part that a 
challenged action is required or neces-
sitated by another Federal law or regu-
lation, or that another Federal law or 
regulation prohibits an action (includ-
ing the provision of a particular rea-
sonable accommodation) that would 
otherwise be required by this part. 

(f) Claims based on transitory and 
minor impairments under the ‘‘regarded 
as’’ prong. It may be a defense to a 
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