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applies to payments made after Decem-
ber 31, 2000. 

[T.D. 8734, 62 FR 53471, Oct. 14, 1997, as 
amended by T.D. 8804, 63 FR 72188, Dec. 31, 
1998; T.D. 9200, 70 FR 28741, May 18, 2005] 

§ 1.1463–1 Tax paid by recipient of in-
come. 

(a) Tax paid. If the tax required to be 
withheld under chapter 3 of the Inter-
nal Revenue Code is paid by the bene-
ficial owner of the income or by the 
withholding agent, it shall not be re- 
collected from the other, regardless of 
the original liability therefor. How-
ever, this section does not relieve the 
person that did not withhold tax from 
liability for interest or any penalties 
or additions to tax otherwise applica-
ble. See § 1.1441–7(b) for additional ap-
plicable rules. See § 1.1446–3(e) and (f) 
for application of the rule of this para-
graph (a), and for additional rules, 
where the withholding tax was required 
to be paid under section 1446. The pre-
vious sentence shall apply to partner-
ship taxable years beginning after May 
18, 2005, or such earlier time as the reg-
ulations under §§ 1.1446–1 through 
1.1446–5 apply by reason of an election 
under § 1.1446–7. 

(b) Effective date. Unless otherwise 
provided in this section, this section 
applies to failures to withhold occur-
ring after December 31, 2000. 

[T.D. 8734, 62 FR 53471, Oct. 14, 1997, as 
amended by T.D. 8804, 63 FR 72188, Dec. 31, 
1998; T.D. 8856, 64 FR 73412, Dec. 30, 1999; T.D. 
9200, 70 FR 28741, May 18, 2005] 

§ 1.1464–1 Refunds or credits. 
(a) In general. The refund or credit 

under chapter 65 of the Code of an over-
payment of tax which has actually 
been withheld at the source under 
chapter 3 of the Code shall be made to 
the taxpayer from whose income the 
amount of such tax was in fact with-
held. To the extent that the overpay-
ment under chapter 3 was not in fact 
withheld at the source, but was paid, 
by the withholding agent the refund or 
credit under chapter 65 of the overpay-
ment shall be made to the withholding 
agent. Thus, where a debtor corpora-
tion assumes liability pursuant to its 
tax-free covenant for the tax required 
to be withheld under chapter 3 upon in-
terest and pays the tax in behalf of its 

bondholder, and it can be shown that 
the bondholder is not in fact liable for 
any tax, the overpayment of tax shall 
be credited or refunded to the with-
holding agent in accordance with chap-
ter 65 since the tax was not actually 
deducted and withheld from the inter-
est paid to the bondholder. In further 
illustration, where a withholding agent 
who is required by chapter 3 to with-
hold $300 tax from rents paid to a non-
resident alien individual mistakenly 
withholds $320 and mistakenly pays 
$350 as internal revenue tax, the 
amount of $30 shall be credited or re-
funded to the withholding agent in ac-
cordance with chapter 65 and the 
amount of $20 shall be credited or re-
funded in accordance with such chapter 
to the person from whose income such 
amount has been withheld. With re-
spect to section 1446, this section shall 
only apply to a publicly traded part-
nership described in § 1.1446–4. 

(b) Tax repaid to payee. For purposes 
of this section and § 1.6414–1, any 
amount of tax withheld under chapter 3 
of the Code, which, pursuant to para-
graph (a)(1) of § 1.1461–2, is repaid by 
the withholding agent to the person 
from whose income such amount was 
erroneously withheld shall be consid-
ered as tax which, within the meaning 
of sections 1464 and 6414, was not actu-
ally withheld by the withholding 
agent. 

(c) Effective/Applicability date. The 
last sentence in paragraph (a) of this 
section shall apply to partnership tax-
able years beginning after April 29, 
2008. 

[T.D. 6922, 32 FR 8713, June 17, 1967, as 
amended by T.D. 8804, 63 FR 72188, Dec. 31, 
1998; T.D. 9394, 73 FR 23085, Apr. 29, 2008; 74 
FR 14932, Apr. 2, 2009] 

INFORMATION REPORTING BY FOREIGN 
FINANCIAL INSTITUTIONS 

§ 1.1471–0 Outline of regulation provi-
sions for sections 1471 through 
1474. 

This section lists the table of con-
tents for §§ 1.1471–1 through 1.1474–7 and 
§ 301.1474–1 of this chapter. 

§ 1.1471–1 Scope of chapter 4 and definitions. 

(a) Scope of chapter 4 of the Internal Rev-
enue Code. 
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(b) Definitions. 
(1) Account. 
(2) Account holder. 
(3) Active NFFE. 
(4) AML due diligence. 
(5) Annuity contract. 
(6) Assumes primary withholding responsi-

bility. 
(7) Backup withholding. 
(8) Beneficial owner. 
(9) Blocked account. 
(10) Branch. 
(11) Broker. 
(12) Cash value. 
(13) Cash value insurance contract. 
(14) Certified deemed-compliant FFI. 
(15) Change in circumstances. 
(16) Chapter 3. 
(17) Chapter 4. 
(18) Chapter 4 reportable amount. 
(19) Chapter 4 status. 
(20) Chapter 4 withholding rate pool. 
(21) Clearing organization. 
(22) Complex trust. 
(23) Consolidated obligations. 
(24) Custodial account. 
(25) Custodial institution. 
(26) Customer master file. 
(27) Deemed-compliant FFI. 
(28) Deferred annuity contract. 
(29) Depository account. 
(30) Depository institution. 
(31) Direct reporting NFFE. 
(32) Documentary evidence. 
(33) Documentation. 
(34) Dormant account. 
(35) Effective date of the FFI agreement. 
(36) EIN. 
(37) Election to be withheld upon. 
(38) Electronically searchable information. 
(39) Entity. 
(40) Entity account. 
(41) Excepted NFFE. 
(42) Exempt beneficial owner. 
(43) Exempt recipient. 
(44) Expanded affiliated group. 
(45) FATF. 
(46) FATF-compliant jurisdiction. 
(47) FFI. 
(48) FFI agreement. 
(49) Financial account. 
(50) Financial institution. 
(51) Flow-through entity. 
(52) Flow-through withholding certificate. 
(53) Foreign entity. 
(54) Foreign passthru payment. 
(55) Foreign payee. 
(56) Foreign person. 
(57) GIIN. 
(58) Grandfathered obligation. 
(59) Grantor trust. 
(60) Gross proceeds. 
(61) Group annuity contract. 
(62) Group insurance contract. 
(63) Immediate annuity. 
(64) Individual account. 
(65) Insurance company. 

(66) Insurance contract. 
(67) Intergovernmental agreement (IGA). 
(68) Intermediary. 
(69) Intermediary withholding certificate. 
(70) Investment entity. 
(71) Investment-linked annuity contract. 
(72) Investment-linked insurance contract. 
(73) IRS FFI list. 
(74) Life annuity contract. 
(75) Life insurance contract. 
(76) Limited branch. 
(77) Limited FFI. 
(78) Model 1 IGA. 
(79) Model 2 IGA. 
(80) NFFE. 
(81) Non-exempt recipient. 
(82) Nonparticipating FFI. 
(83) Nonreporting IGA FFI. 
(84) Non-U.S. account. 
(85) NQI. 
(86) NWP. 
(87) NWT. 
(88) Offshore obligation. 
(89) Owner. 
(90) Owner-documented FFI. 
(91) Participating FFI. 
(92) Participating FFI group. 
(93) Partnership. 
(94) Passive NFFE. 
(95) Passthru payment. 
(96) Payee. 
(97) Payment with respect to an offshore 

obligation. 
(98) Payor. 
(99) Permanent residence address. 
(100) Person. 
(101) Preexisting account. 
(102) Preexisting entity account. 
(103) Preexisting individual account. 
(104) Preexisting obligation. 
(105) Pre-FATCA Form W–8. 
(106) Prima facie FFI. 
(107) QI. 
(108) QI agreement. 
(109) QI branch of a U.S. financial institu-

tion. 
(110) Recalcitrant account holder. 
(111) Registered deemed-compliant FFI. 
(112) Relationship manager. 
(113) Reportable payment. 
(114) Reporting Model 1 FFI. 
(115) Reporting Model 2 FFI. 
(116) Responsible officer. 
(117) Restricted distributor. 
(118) Simple trust. 
(119) Specified insurance company. 
(120) Specified U.S. person. 
(121) Sponsored FFI. 
(122) Sponsored FFI group. 
(123) Sponsored direct reporting NFFE. 
(124) Sponsoring entity. 
(125) Standardized industry coding system. 
(126) Standing instructions to pay 

amounts. 
(127) Subject to withholding. 
(128) Substantial U.S. owner. 
(129) Territory entity. 
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(130) Territory financial institution. 
(131) Territory financial institution treated 

as a U.S. person. 
(132) Territory NFFE. 
(133) TIN. 
(134) U.S. account. 
(135) U.S. branch treated as a U.S. person. 
(136) U.S. financial institution. 
(137) U.S. indicia. 
(138) U.S. owned foreign entity. 
(139) U.S. payee. 
(140) U.S. payor. 
(141) U.S. person. 
(142) U.S. source FDAP income. 
(143) U.S. territory. 
(144) U.S. withholding agent. 
(145) Withholdable payment. 
(146) Withholding. 
(147) Withholding agent. 
(148) Withholding certificate. 
(149) WP. 
(150) Written statement. 
(151) WT. 
(c) Effective/applicability date. 

§ 1.1471–2 Requirement to deduct and withhold 
tax on withholdable payments to certain FFIs. 

(a) Requirement to withhold on payments 
to FFIs. 

(1) General rule of withholding. 
(2) Special withholding rules. 
(i) Requirement to withhold on payments 

of U.S. source FDAP income to participating 
FFIs and deemed-compliant FFIs that are 
NQIs, NWPs, or NWTs, and U.S. branches 
acting as intermediaries. 

(ii) Residual withholding responsibility of 
intermediaries and flow-through entities. 

(iii) Requirement to withhold if a partici-
pating FFI or registered deemed-compliant 
FFI makes an election to be withheld upon. 

(A) Election to be withheld upon for U.S. 
source FDAP income. 

(B) Election to be withheld upon for gross 
proceeds. 

(iv) Withholding obligation of a territory 
financial institution. 

(v) Withholding obligation of a foreign 
branch of a U.S. financial institution. 

(vi) Payments of gross proceeds. 
(3) Coordination of withholding under sec-

tions 1471(a) and (b). 
(4) Payments for which no withholding is 

required. 
(i) Exception to withholding if the with-

holding agent lacks control, custody, or 
knowledge. 

(A) In general. 
(B) Example. 
(ii) Exception to withholding for certain 

payments made prior to July 1, 2016 (transi-
tional). 

(iii) Payments to a participating FFI. 
(iv) Payments to a deemed-compliant FFI. 
(v) Payments to an exempt beneficial 

owner. 

(vi) Payments to a territory financial in-
stitution. 

(vii) Payments to an account held with a 
clearing organization with FATCA-compli-
ant membership. 

(viii) Payments to certain excepted ac-
counts. 

(5) Withholding requirements if source or 
character of payment is unknown. 

(b) Grandfathered obligations. 
(1) Grandfathered treatment of out-

standing obligations. 
(2) Definitions. 
(i) Grandfathered obligation. 
(ii) Obligation. 
(iii) Date outstanding. 
(iv) Material modification. 
(3) Application to flow-through entities. 
(i) Partnerships. 
(ii) Simple trusts. 
(iii) Grantor trusts. 
(4) Determination by withholding agent of 

grandfathered treatment. 
(i) In general. 
(ii) Determination of material modifica-

tion. 
(iii) Record retention. 
(c) Effective/applicability date. 

§ 1.1471–3 Identification of payee. 

(a) Payee defined. 
(1) In general. 
(2) Payee with respect to a financial ac-

count. 
(3) Exceptions. 
(i) Certain foreign agents or inter-

mediaries. 
(ii) Foreign flow-through entity. 
(iii) U.S. intermediary or agent of a foreign 

person. 
(iv) Territory financial institution. 
(v) Disregarded entity or limited branch. 
(vi) U.S. branch of treated as a U.S. person. 
(vii) Foreign branch of a U.S. person. 
(b) Determination of payee’s status. 
(1) Determining whether a payment is re-

ceived by an intermediary. 
(2) Determination of entity type. 
(3) Determination of whether the payment 

is made to a QI, WP, or WT. 
(4) Determination of whether the payee is 

receiving effectively connected income. 
(c) Rules for reliably associating a pay-

ment with a withholding certificate or other 
appropriate documentation. 

(1) In general. 
(2) Reliably associating a payment with 

documentation if a payment is made through 
an intermediary or flow-through entity that 
is not the payee. 

(i) In general. 
(ii) Exception to entity account docu-

mentation rules for an offshore account of an 
intermediary or flow-through entity. 

(3) Requirements for validity of certifi-
cates. 
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(i) Form W–9. 
(ii) Beneficial owner withholding certifi-

cate (Form W–8BEN). 
(iii) Withholding certificate of an inter-

mediary, flow-through entity, or U.S. branch 
(Form W–8IMY). 

(A) In general. 
(B) Withholding statement. 
(1) In general. 
(2) Special requirements for an FFI with-

holding statement. 
(3) Special requirements for a chapter 4 

withholding statement. 
(4) Special requirements for an exempt 

beneficial owner withholding statement. 
(C) Failure to provide allocation informa-

tion. 
(D) Special rules applicable to a with-

holding certificate of a QI that assumes pri-
mary withholding responsibility under chap-
ter 3. 

(E) Special rules applicable to a with-
holding certificate of a QI that does not as-
sume primary withholding responsibility 
under chapter 3. 

(F) Special rules applicable to a with-
holding certificate of a territory financial 
institution that agrees to be treated as a 
U.S. person. 

(G) Special rules applicable to a with-
holding certificate of a territory financial 
institution that does not agree to be treated 
as a U.S. person. 

(H) Rules applicable to a withholding cer-
tificate of a U.S. branch. 

(iv) Certificate for exempt status (Form W– 
8EXP). 

(v) Certificate for effectively connected in-
come (Form W–8ECI). 

(4) Requirements for written statements. 
(5) Requirements for documentary evi-

dence. 
(i) Foreign status. 
(A) Certificate of residence. 
(B) Individual government identification. 
(C) QI documentation. 
(D) Entity government documentation. 
(E) Third-party credit report. 
(ii) Chapter 4 status. 
(A) General documentary evidence. 
(B) Preexisting obligation documentary 

evidence. 
(C) Payee-specific documentary evidence. 
(6) Applicable rules for withholding certifi-

cates, written statements, and documentary 
evidence. 

(i) Who may sign the withholding certifi-
cate or written statement. 

(ii) Period of validity. 
(A) General rule. 
(B) Indefinite validity. 
(C) Indefinite validity in the case of cer-

tain offshore obligations. 
(D) Exception for certificate for effectively 

connected income. 
(E) Change in circumstances. 
(1) Defined. 

(2) Obligation to notify withholding agent 
of a change in circumstances. 

(3) Withholding agent’s obligation with re-
spect to a change in circumstances. 

(iii) Record retention. 
(A) In general. 
(B) Exception for documentary evidence 

received with respect to offshore obligations. 
(iv) Electronic transmission of withholding 

certificate, written statement, and documen-
tary evidence. 

(v) Acceptable substitute withholding cer-
tificate. 

(A) In general. 
(B) Non-IRS form for individuals. 
(vi) Electronic confirmation of TIN on 

withholding certificate. 
(vii) Reliance on a prior version of a with-

holding certificate. 
(7) Curing documentation errors. 
(i) Curing inconsequential errors on a with-

holding certificate. 
(ii) Documentation received after the time 

of payment. 
(8) Documentation furnished on account- 

by-account basis unless exception provided 
for sharing documentation within expanded 
affiliated group. 

(i) Single branch systems. 
(ii) Universal account systems. 
(iii) Shared account systems. 
(iv) Document sharing for gross proceeds. 
(v) Preexisting account. 
(9) Reliance on documentation collected by 

or certifications provided by other persons. 
(i) Shared documentation system main-

tained by an agent. 
(ii) Third-party data providers. 
(iii) Reliance on certification provided by 

introducing brokers. 
(iv) Reliance on documentation and certifi-

cations provided between principals and 
agents. 

(A) In general. 
(B) Reliance upon certification of the prin-

cipal. 
(C) Document sharing. 
(D) Examples. 
(v) Reliance upon documentation for ac-

counts acquired in merger or bulk acquisi-
tion for value. 

(d) Documentation requirements to estab-
lish payee’s chapter 4 status. 

(1) Reliance on pre-FATCA Form W–8. 
(2) Identification of U.S. persons. 
(i) In general. 
(ii) Reliance on documentary evidence. 
(iii) Preexisting obligations. 
(3) Identification of individuals that are 

foreign persons. 
(i) In general. 
(ii) Exception for offshore obligations. 
(4) Identification of participating FFIs and 

registered deemed-compliant FFIs. 
(i) In general. 
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(ii) Exception for payments made prior to 
January 1, 2017, with respect to preexisting 
obligations (transitional). 

(iii) Exception for offshore obligations. 
(iv) Exceptions for payments to reporting 

Model 1 FFIs. 
(v) Reason to know. 
(vi) Sponsored investment entities and 

sponsored controlled foreign corporations. 
(A) In general. 
(B) Payments made prior to January 1, 2017 

(transitional). 
(C) Payments made after December 31, 

2016, to payees documented prior to January 
1, 2017. 

(5) Identification of certified deemed-com-
pliant FFIs. 

(i) In general. 
(ii) Sponsored, closely-held investment ve-

hicles. 
(A) In general. 
(B) Offshore obligations. 
(iii) Certain investment entities that do 

not maintain financial accounts. 
(A) In general. 
(B) Offshore obligations. 
(6) Identification of owner-documented 

FFIs. 
(i) In general. 
(ii) Auditor’s letter substitute. 
(iii) Documentation for owners and debt 

holders of payee. 
(iv) Content of FFI owner reporting state-

ment. 
(v) Exception for preexisting obligations 

(transitional). 
(vi) Exception for offshore obligations. 
(vii) Exception for certain offshore obliga-

tions of $1,000,000 or less. 
(7) Nonreporting IGA FFIs. 
(i) In general. 
(ii) Exception for offshore obligations. 
(8) Identification of nonparticipating FFIs. 
(i) In general. 
(ii) Special documentation rules for pay-

ments made to an exempt beneficial owner 
through a nonparticipating FFI. 

(9) Identification of exempt beneficial own-
ers. 

(i) Identification of foreign governments, 
governments of U.S. territories, inter-
national organizations, and foreign central 
banks of issue. 

(A) In general. 
(B) Exception for offshore obligations. 
(C) Exception for preexisting offshore obli-

gations. 
(ii) Identification of retirement funds. 
(A) In general. 
(B) Exception for offshore obligations. 
(C) Exception for preexisting offshore obli-

gations. 
(iii) Identification of entities wholly owned 

by exempt beneficial owners. 
(10) Identification of territory financial in-

stitutions. 

(i) Identification of territory financial in-
stitutions that are beneficial owners. 

(A) In general. 
(B) Exception for preexisting offshore obli-

gations. 
(ii) Identification of territory financial in-

stitutions acting as intermediaries or that 
are flow-through entities. 

(iii) Reason to know. 
(11) Identification of excepted NFFEs. 
(i) Identification of excepted nonfinancial 

group entities. 
(A) In general. 
(B) Exception for offshore obligations. 
(ii) Identification of excepted nonfinancial 

start-up companies. 
(A) In general. 
(B) Exception for offshore obligations. 
(C) Exception for preexisting offshore obli-

gations. 
(iii) Identification of excepted nonfinancial 

entities in liquidation or bankruptcy. 
(A) In general. 
(B) Exception for offshore obligations. 
(C) Exception for preexisting offshore obli-

gations. 
(iv) Identification of section 501(c) organi-

zations. 
(A) In general. 
(B) Reason to know. 
(v) Identification of non-profit organiza-

tions. 
(A) In general. 
(B) Exception for offshore obligations. 
(C) Exception for preexisting offshore obli-

gations. 
(D) Reason to know. 
(vi) Identification of NFFEs that are pub-

licly traded corporations. 
(A) Exception for offshore obligations. 
(B) Exception for preexisting offshore obli-

gations. 
(vii) Identification of NFFE affiliates. 
(A) Exception for offshore obligations. 
(B) Exception for preexisting offshore obli-

gations. 
(viii) Identification of excepted territory 

NFFEs. 
(A) Exception for payments made prior to 

January 1, 2017, with respect to preexisting 
obligations of $1,000,000 or less (transitional). 

(B) Exception for offshore obligations. 
(C) Exception for preexisting offshore obli-

gations of $1,000,000 or less. 
(ix) Identification of active NFFEs. 
(A) Exception for offshore obligations. 
(B) Exception for preexisting offshore obli-

gations. 
(C) Limit on reason to know. 
(x) Identifying a direct reporting NFFE 

(other than a sponsored direct reporting 
NFFE). 

(A) In general. 
(B) Exception for offshore obligations. 
(C) Special rule for preexisting offshore ob-

ligations. 
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(xi) Identifying a sponsored direct report-
ing NFFE. 

(A) In general. 
(1) Payments made prior to January 1, 2017 

(transitional). 
(2) Payments made after December 31, 2016, 

to payees documented prior to January 1, 
2017. 

(B) Exception for offshore obligations. 
(xii) Identification of excepted inter-affil-

iate FFI. 
(A) In general. 
(B) Offshore obligations. 
(C) Reason to know. 
(12) Identification of passive NFFEs. 
(i) Exception for offshore obligations. 
(ii) Special rule for preexisting offshore ob-

ligations. 
(iii) Required owner certification for pas-

sive NFFEs. 
(A) In general. 
(B) Exception for preexisting obligations of 

$1,000,000 or less (transitional). 
(e) Standards of knowledge. 
(1) In general. 
(2) Notification by the IRS. 
(3) GIIN verification. 
(i) In general. 
(ii) Special rules for reporting Model 1 

FFIs. 
(iii) Special rules for direct reporting 

NFFEs. 
(iv) Special rules for sponsored direct re-

porting NFFEs and sponsoring entities. 
(A) Sponsored direct reporting NFFEs. 
(B) Sponsoring entities (transitional). 
(4) Reason to know. 
(i) Reason to know regarding an entity’s 

chapter 4 status. 
(ii) Reason to know applicable to with-

holding certificates. 
(A) In general. 
(B) Withholding certificate provided by an 

FFI. 
(iii) Reason to know applicable to written 

statements. 
(iv) Reason to know applicable to docu-

mentary evidence. 
(A) In general. 
(B) Standards of knowledge applicable to 

certain types of documentary evidence. 
(v) Specific standards of knowledge appli-

cable when only documentary evidence is a 
code or classification described in paragraph 
(c)(5)(ii)(B) of this section. 

(A) U.S. indicia for entities. 
(B) Documentation required to cure U.S. 

indicia. 
(vi) Specific standards of knowledge appli-

cable to documentation received from inter-
mediaries and flow-through entities. 

(A) In general. 
(B) Limits on reason to know with respect 

to documentation received from partici-
pating FFIs and registered deemed-compli-
ant FFIs that are intermediaries or flow- 
through entities. 

(vii) Limits on reason to know. 
(A) Scope of review for preexisting obliga-

tions of entities. 
(B) Reason to know there are U.S. indicia 

associated with preexisting obligations. 
(C) Reason to know there are U.S. indicia 

associated with preexisting offshore obliga-
tions. 

(D) Limits on reason to know for multiple 
obligations belonging to a single person. 

(viii) Reasonable explanation supporting 
claim of foreign status. 

(5) Conduit financing arrangements. 
(6) Additional guidance. 
(f) Presumptions regarding chapter 4 sta-

tus of the person receiving the payment in 
the absence of documentation. 

(1) In general. 
(2) Presumptions of classification as an in-

dividual or entity and entity as the bene-
ficial owner. 

(3) Presumptions of U.S. or foreign status. 
(4) Presumption of chapter 4 status for a 

foreign entity. 
(5) Presumption of chapter 4 status of 

payee with respect to a payment to an inter-
mediary or flow-through entity. 

(6) Presumption of effectively connected 
income for payments to certain U.S. 
branches. 

(7) Joint payees. 
(i) In general. 
(ii) Exception for offshore obligations. 
(8) Rebuttal of presumptions. 
(9) Effect of reliance on presumptions and 

of actual knowledge or reason to know oth-
erwise. 

(i) In general. 
(ii) Actual knowledge or reason to know 

that amount of withholding is greater than 
is required under the presumptions or that 
reporting of the payment is required. 

(g) Effective/applicability date. 

§ 1.1471–4 FFI agreement. 

(a) In general. 
(1) Withholding. 
(2) Identification and documentation of ac-

count holders. 
(3) Reporting. 
(4) Expanded affiliated group. 
(5) Verification. 
(6) Event of default. 
(7) Refunds. 
(b) Withholding requirements. 
(1) In general. 
(2) Withholding determination. 
(3) Satisfaction of withholding require-

ments. 
(i) In general. 
(ii) Withholding not required. 
(iii) Election to withhold under section 

3406. 
(4) Foreign passthru payments. 
(5) Withholding on limited FFIs and lim-

ited branches. 
(i) Limited FFIs. 
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(ii) Limited branches. 
(6) Special rule for dormant accounts. 
(7) Withholding requirements for U.S. 

branches of FFIs treated as U.S. persons. 
(c) Due diligence for the identification and 

documentation of account holders and pay-
ees. 

(1) Scope of paragraph. 
(2) General rules for the identification and 

documentation of account holders and pay-
ees. 

(i) Overview. 
(ii) Standards of knowledge. 
(A) In general. 
(B) Limits on reason to know with respect 

to certain accounts acquired in merger of 
bulk acquisition. 

(1) In general. 
(2) Participating FFIs and certain deemed- 

compliant FFIs that apply the due diligence 
rules, and U.S. financial institutions. 

(iii) Change in circumstances. 
(A) Obligation to identify a change in cir-

cumstances. 
(B) Definition of change in circumstances. 
(C) Requirements following a change in 

circumstances. 
(iv) Record retention. 
(v) Documentation rules for U.S. branches 

of FFIs that are treated as U.S. persons. 
(3) Identification and documentation pro-

cedure for entity accounts and payees. 
(i) In general. 
(ii) Timeframe for applying identification 

and documentation procedure for entity ac-
counts and payees. 

(iii) Documentation exception for certain 
preexisting entity accounts. 

(A) Accounts to which this exception ap-
plies. 

(B) Aggregation of entity accounts. 
(C) Election to forgo exception. 
(4) Identification and documentation pro-

cedure for individual accounts other than 
preexisting accounts. 

(i) In general. 
(ii) Reliance on third-party for identifica-

tion of individual accounts other than pre-
existing accounts. 

(iii) Alternative identification and docu-
mentation procedure for certain cash value 
insurance or annuity contracts. 

(A) Group cash value insurance contracts 
or group annuity contracts. 

(B) Accounts held by beneficiaries of a cash 
value insurance contract that is a life insur-
ance contract. 

(5) Identification and documentation pro-
cedure for preexisting individual accounts. 

(i) In general. 
(ii) Special rule for preexisting individual 

accounts previously documented as U.S. ac-
counts for purposes of chapter 3 or 61. 

(iii) Exceptions for certain low value pre-
existing individual accounts. 

(A) Accounts to which an exception ap-
plies. 

(B) Aggregation of accounts. 
(C) Election to forgo exception. 
(iv) Specific identification and documenta-

tion procedures for preexisting individual ac-
counts. 

(A) In general. 
(B) U.S. indicia and relevant documenta-

tion rules. 
(1) U.S. indicia. 
(2) Documentation to be retained upon 

identifying U.S. indicia. 
(i) Designation of account holder as a U.S. 

citizen or resident. 
(ii) Unambiguous indication of a U.S. place 

of birth. 
(iii) U.S. address or U.S. mailing address. 
(iv) Only U.S. telephone numbers. 
(v) U.S. telephone numbers and non-U.S. 

telephone numbers. 
(vi) Standing instructions to pay amounts. 
(vii) Power of attorney or signatory au-

thority granted to a person with a U.S. ad-
dress or ‘‘in-care-of’’ address or ‘‘hold mail’’ 
address. 

(C) Electronic search for identifying U.S. 
indicia. 

(D) Enhanced review for identifying U.S. 
indicia in the case of certain high-value ac-
counts. 

(1) In general. 
(2) Relationship manager inquiry. 
(3) Additional review of non-electronic 

records. 
(4) Limitations on the enhanced review in 

the case of comprehensive electronically 
searchable information. 

(E) Exception for preexisting individual ac-
counts previously documented as held by for-
eign individuals. 

(6) Examples. 
(7) Certifications of responsible officer. 
(d) Account reporting. 
(1) Scope of paragraph. 
(2) Reporting requirements in general. 
(i) Accounts subject to reporting. 
(ii) Financial institution required to report 

an account. 
(A) In general. 
(B) Special reporting of account holders of 

territory financial institutions. 
(C) Special reporting of account holders of 

a sponsored FFI. 
(D) Special reporting of accounts held by 

owner-documented FFIs. 
(E) Requirement to identify the GIIN of a 

branch that maintains an account. 
(F) Reporting by participating FFIs and 

registered deemed-compliant FFIs (including 
QIs, WPs, WTs, and certain U.S. branches not 
treated as U.S. persons) for accounts of non-
participating FFIs (transitional). 

(iii) Special U.S. account reporting rules 
for U.S. payors. 

(A) Special reporting rule for U.S. payors 
other than U.S. branches. 

(B) Special reporting rules for U.S. 
branches treated as U.S. persons. 
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(C) Rules for U.S. branches of FFIs not 
treated as U.S. persons. 

(3) Reporting of accounts under section 
1471(c)(1). 

(i) In general. 
(ii) Accounts held by specified U.S. per-

sons. 
(iii) Accounts held by U.S. owned foreign 

entities. 
(iv) Special reporting of accounts held by 

owner-documented FFIs. 
(v) Form for reporting accounts under sec-

tion 1471(c)(1). 
(vi) Time and manner of filing. 
(vii) Extensions in filing. 
(4) Descriptions applicable to reporting re-

quirements of § 1.1471–4(d)(3). 
(i) Address. 
(ii) Account number. 
(iii) Account balance or value. 
(A) In general. 
(B) Currency translation of account bal-

ance or value. 
(iv) Payments made with respect to an ac-

count. 
(A) Depository accounts. 
(B) Custodial accounts. 
(C) Other accounts. 
(D) Transfers and closings of deposit, cus-

todial, insurance, and annuity financial ac-
counts. 

(E) Amount and character of payments 
subject to reporting. 

(F) Currency translation. 
(v) Record retention requirements. 
(5) Election to perform chapter 61 report-

ing. 
(i) In general. 
(A) Election under section 1471(c)(2). 
(B) Election to report in a manner similar 

to section 6047(d). 
(ii) Additional information to be reported. 
(iii) Special reporting of accounts held by 

owner-documented FFIs. 
(iv) Branch reporting. 
(v) Time and manner of making the elec-

tion. 
(vi) Revocation of election. 
(vii) Filing of information under election. 
(6) Reporting on recalcitrant account hold-

ers. 
(i) In general. 
(ii) Definition of dormant account. 
(iii) End of dormancy. 
(iv) Forms. 
(v) Time and manner of filing. 
(vi) Extensions in filing. 
(vii) Record retention requirements. 
(7) Special reporting rules with respect to 

the 2014 and 2015 calendar years. 
(i) In general. 
(ii) Participating FFIs that report under 

§ 1.1471–4(d)(3). 
(A) Reporting with respect to the 2014 cal-

endar year. 
(B) Reporting with respect to the 2015 cal-

endar year. 

(iii) Participating FFIs that report under 
§ 1.1471–4(d)(5). 

(iv) Forms for reporting. 
(A) In general. 
(B) Special determination date and timing 

for reporting with respect to the 2014 cal-
endar year. 

(8) Reporting requirements of QIs, WPs and 
WTs. 

(9) Examples. 
(e) Expanded affiliated group require-

ments. 
(1) In general. 
(2) Limited branches. 
(i) In general. 
(ii) Branch defined. 
(iii) Limited branch defined. 
(iv) Conditions for limited branch status. 
(v) Term of limited branch status (transi-

tional). 
(vi) Exception from restriction on opening 

U.S. accounts and nonparticipating FFI ac-
counts. 

(3) Limited FFI. 
(i) In general. 
(ii) Limited FFI defined. 
(iii) Conditions for limited FFI status. 
(iv) Period for limited FFI status (transi-

tional). 
(v) Exception from registration require-

ment. 
(A) Conditions for exception. 
(B) Confirmation requirements of lead FI. 
(vi) Exception from restriction on opening 

U.S. accounts and nonparticipating FFI ac-
counts. 

(4) Special rule for QIs. 
(f) Verification. 
(1) In general. 
(2) Compliance program. 
(i) In general. 
(ii) Consolidated compliance program. 
(A) In general. 
(B) Requirements of compliance FI. 
(3) Certification of compliance. 
(i) In general. 
(ii) Certification of effective internal con-

trols. 
(iii) Qualified certification. 
(iv) Material failures defined. 
(4) IRS review of compliance. 
(i) General inquiries. 
(ii) Inquiries regarding substantial non- 

compliance. 
(g) Event of default. 
(1) Defined. 
(2) Notice of event of default. 
(3) Remediation of event of default. 
(h) Collective credit or refund procedures 

for overpayments. 
(1) In general. 
(2) Persons for which a collective refund is 

not permitted. 
(3) Payments for which a collective refund 

is permitted. 
(4) Procedural and other requirements for 

collective refund. 

VerDate Sep<11>2014 16:46 Jun 06, 2018 Jkt 244102 PO 00000 Frm 00351 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



342 

26 CFR Ch. I (4–1–18 Edition) § 1.1471–0 

(i) Legal prohibitions on reporting U.S. ac-
counts and withholding. 

(1) In general. 
(2) Requesting waiver or closure of a U.S. 

account. 
(3) Legal prohibitions preventing with-

holding. 
(i) In general. 
(ii) Block or transfer accounts or obliga-

tions. 
(j) Effective/applicability date. 

§ 1.1471–5 Definitions applicable to section 1471. 

(a) U.S. accounts. 
(1) In general. 
(2) Definition of U.S. account. 
(3) Account holder. 
(i) In general. 
(ii) Financial accounts held by agents that 

are not financial institutions. 
(iii) Jointly held accounts. 
(iv) Account holder for insurance and an-

nuity contracts. 
(v) Examples. 
(4) Exceptions to U.S. account status. 
(i) Exception for certain individual ac-

counts of participating FFIs. 
(ii) Election to forgo exception. 
(iii) Example. 
(b) Financial accounts. 
(1) In general. 
(i) Depository account. 
(ii) Custodial account. 
(iii) Equity or debt interest. 
(A) Equity or debt interests in an invest-

ment entity. 
(B) Certain equity or debt interests in a 

holding company or treasury center. 
(C) Equity or debt interests in other finan-

cial institutions. 
(iv) Insurance and annuity contracts. 
(2) Exceptions. 
(i) Certain savings accounts. 
(A) Retirement and pension accounts. 
(B) Non-retirement savings accounts. 
(C) Rollovers. 
(D) Coordination with section 6038D. 
(E) Account that is tax-favored. 
(ii) Certain term life insurance contracts. 
(iii) Account held by an estate. 
(iv) Certain escrow accounts. 
(v) Certain annuity contracts. 
(vi) Account or product excluded under an 

intergovernmental agreement. 
(3) Definitions. 
(i) Depository account. 
(A) In general. 
(B) Exceptions. 
(ii) Custodial account. 
(iii) Equity interest in certain entities. 
(A) Partnership. 
(B) Trust. 
(iv) Regularly traded on an established se-

curities market. 
(v) Value of interest determined, directly 

or indirectly, primarily by reference to as-

sets that give rise (or could give rise) to 
withholdable payments. 

(A) Equity interest. 
(B) Debt interest. 
(vi) Return earned on the interest (includ-

ing upon a sale, exchange, or redemption) de-
termined, directly or indirectly, primarily 
by reference to one or more investment enti-
ties or passive NFFEs. 

(A) Equity interest. 
(B) Debt interest. 
(vii) Cash value insurance contract. 
(A) In general. 
(B) Cash value. 
(C) Amounts excluded from cash value. 
(D) Policyholder dividend. 
(4) Account balance or value. 
(i) In general. 
(ii) Special rule for immediate annuity. 
(A) Immediate annuities without minimum 

benefit guarantees. 
(B) Immediate annuities with a minimum 

benefit guarantee. 
(C) Net present value of amounts payable 

in future periods. 
(iii) Account aggregation requirements. 
(A) In general. 
(B) Aggregation rule for relationship man-

agers. 
(C) Examples. 
(iv) Currency translation of balance or 

value. 
(5) Account maintained by financial insti-

tution. 
(c) U.S. owned foreign entity. 
(d) Definition of FFI. 
(e) Definition of financial institution. 
(1) In general. 
(2) Banking or similar business. 
(i) In general. 
(ii) Exception for certain lessors and lend-

ers. 
(iii) Application of section 581. 
(iv) Effect of local regulation. 
(3) Holding financial assets for others as a 

substantial portion of its business. 
(i) Substantial portion. 
(A) In general. 
(B) Special rule for start-up entities. 
(ii) Income attributable to holding finan-

cial assets and related financial services. 
(iii) Effect of local regulation. 
(4) Investment entity. 
(i) In general. 
(ii) Financial assets. 
(iii) Primarily conducts as a business. 
(A) In general. 
(B) Special rule for start-up entities. 
(iv) Primarily attributable to investing, 

reinvesting, or trading in financial assets. 
(A) In general. 
(B) Special rule for start-up entities. 
(v) Examples. 
(5) Exclusions. 
(i) Excepted nonfinancial group entities. 
(A) In general. 
(B) Nonfinancial group. 
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(C) Holding company. 
(D) Treasury center. 
(E) Captive finance company. 
(ii) Excepted nonfinancial start-up compa-

nies or companies entering a new line of 
business. 

(A) In general. 
(B) Exception for investment funds. 
(iii) Excepted nonfinancial entities in liq-

uidation or bankruptcy. 
(iv) Excepted inter-affiliate FFI. 
(v) Section 501(c) entities. 
(vi) Non-profit organizations. 
(6) Reserving activities of an insurance 

company. 
(f) Deemed-compliant FFIs. 
(1) Registered deemed-compliant FFIs. 
(i) Registered deemed-compliant FFI cat-

egories. 
(A) Local FFIs. 
(B) Nonreporting members of participating 

FFI groups. 
(C) Qualified collective investment vehi-

cles. 
(D) Restricted funds. 
(E) Qualified credit card issuers and 

servicers. 
(F) Sponsored investment entities and con-

trolled foreign corporations. 
(ii) Procedural requirements for registered 

deemed-compliant FFIs. 
(iii) Deemed-compliant FFI that is merged 

or acquired. 
(2) Certified deemed-compliant FFIs. 
(i) Nonregistering local bank. 
(ii) FFIs with only low-value accounts. 
(iii) Sponsored, closely-held investment ve-

hicles. 
(iv) Limited life debt investment entities 

(transitional). 
(v) Certain investment entities that do not 

maintain financial accounts. 
(3) Owner-documented FFIs. 
(i) In general. 
(ii) Requirements of owner-documented 

FFI status. 
(4) Definition of a restricted distributor. 
(g) Recalcitrant account holders. 
(1) Scope. 
(2) Recalcitrant account holder. 
(3) Start of recalcitrant account holder 

status. 
(i) Preexisting accounts identified under 

the procedures described in § 1.1471–4(c) for 
identifying U.S. accounts. 

(A) In general. 
(B) Accounts other than high-value ac-

counts. 
(C) High-value accounts. 
(D) Preexisting accounts that become high- 

value accounts. 
(ii) Accounts that are not preexisting ac-

counts and accounts requiring name/TIN cor-
rection. 

(iii) Accounts with changes in cir-
cumstances. 

(4) End of recalcitrant account holder sta-
tus. 

(h) Passthru payment. 
(1) Defined. 
(2) Foreign passthru payment. 
(i) Expanded affiliated group. 
(1) Scope of paragraph. 
(2) Expanded affiliated group defined. 
(3) Member of expanded affiliated group. 
(4) Ownership test. 
(i) Corporations. 
(A) Stock not to include certain preferred 

stock. 
(B) Valuation. 
(ii) Partnerships. 
(iii) Trusts. 
(5) Treatment of warrants, options, and ob-

ligations convertible into equity for deter-
mining ownership. 

(6) Exception for FFIs holding certain cap-
ital investments. 

(7) Seed capital. 
(8) Anti-abuse rule. 
(9) Exception for limited life debt invest-

ment entities. 
(10) Partnerships, trusts, and other non- 

corporate entities. 
(j) Sponsoring entity verification. 
(k) Sponsoring entity event of default. 
(l) Effective/applicability date. 

§ 1.1471–6 Payments beneficially owned by 
exempt beneficial owners. 

(a) In general. 
(b) Any foreign government, any political 

subdivision of a foreign government, or any 
wholly owned agency or instrumentality of 
any one or more of the foregoing. 

(1) Integral part. 
(2) Controlled entity. 
(3) Inurement to the benefit of private per-

sons. 
(c) Any international organization or any 

wholly owned agency or instrumentality 
thereof. 

(d) Foreign central bank of issue. 
(1) In general. 
(2) Separate instrumentality. 
(3) Bank for International Settlements. 
(4) Income on certain transactions. 
(e) Governments of U.S. territories. 
(f) Certain retirement funds. 
(1) Treaty-qualified retirement fund. 
(2) Broad participation retirement fund. 
(3) Narrow participation retirement funds. 
(4) Fund formed pursuant to a plan similar 

to a section 401(a) plan. 
(5) Investment vehicles exclusively for re-

tirement funds. 
(6) Pension fund of an exempt beneficial 

owner. 
(7) Example. 
(g) Entities wholly owned by exempt bene-

ficial owners. 
(h) Exception for commercial activities. 
(1) General rule. 
(2) Limitation. 
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(i) Effective/applicability date. 

§ 1.1472–1 Withholding on NFFEs. 

(a) In general. 
(b) Withholdable payments made to an 

NFFE. 
(1) In general. 
(2) Transitional relief. 
(c) Exceptions. 
(1) Payments to an excepted NFFE.NFFE. 
(i) Publicly traded corporation. 
(A) Regularly traded. 
(B) Special rules regarding the regularly 

traded requirement. 
(1) Year of initial public offering. 
(2) Classes of stock treated as meeting the 

regularly traded requirement. 
(3) Anti-abuse rule. 
(C) Established securities market. 
(1) In general. 
(2) Foreign exchange with multiple tiers. 
(3) Computation of dollar value of stock 

traded. 
(ii) Certain affiliated entities related to a 

publicly traded corporation. 
(iii) Certain territory entities. 
(iv) Active NFFEs. 
(A) Passive income. 
(B) Exceptions from passive income treat-

ment. 
(C) Methods of measuring assets. 
(v) Excepted nonfinancial entities. 
(vi) Direct reporting NFFEs. 
(vii) Sponsored direct reporting NFFEs. 
(2) Payments made to an exempt beneficial 

owner. 
(3) Definition of direct reporting NFFE. 
(4) Election to be treated as a direct re-

porting NFFE. 
(i) Manner of making election. 
(ii) Effective date of election. 
(iii) Revocation of election by NFFE. 
(iv) Revocation of election by Commis-

sioner. 
(v) Event of default. 
(vi) Notice of event of default. 
(vii) Remediation of event of default. 
(5) Election by a direct reporting NFFE to 

be treated as a sponsored direct reporting 
NFFE. 

(i) Definition of sponsored direct reporting 
NFFE. 

(ii) Requirements for sponsoring entity of 
a sponsored direct reporting NFFE. 

(iii) Revocation of status as sponsoring en-
tity. 

(iv) Liability of sponsoring entity. 
(d) Rules for determining payee and bene-

ficial owner. 
(1) In general. 
(2) Payments made to a NFFE that is a QI, 

WP, or WT. 
(3) Payments made to a partner or bene-

ficiary of an NFFE that is an NWP or NWT. 
(4) Payments made to a beneficial owner 

that is an NFFE. 
(5) Absence of valid documentation. 

(e) Information reporting requirements. 
(1) Reporting on withholdable payments. 
(2) Reporting on substantial U.S. owners. 
(f) Sponsoring entity verification. 
(g) Sponsoring entity event of default. 
(h) Effective/applicability date. 

§ 1.1473–1 Section 1473 definitions. 

(a) Definition of withholdable payment. 
(1) In general. 
(2) U.S. source FDAP income defined. 
(i) In general. 
(A) FDAP income defined. 
(B) U.S. source. 
(C) Exceptions to withholding on U.S. 

source FDAP income not applicable under 
chapter 4. 

(ii) Special rule for certain interest. 
(iii) Original issue discount. 
(iv) REMIC residual interests. 
(v) Withholding liability of payee that is 

satisfied by withholding agent. 
(vi) Special rule for sales of interest bear-

ing debt obligations. 
(vii) Payment of U.S. source FDAP income. 
(A) Amount of payment of U.S. source 

FDAP income. 
(B) When payment of U.S. source FDAP in-

come is made. 
(3) Gross proceeds defined. 
(i) Sale or other disposition. 
(A) In general. 
(B) Special rule for sales effected by bro-

kers. 
(C) Special rule for gross proceeds from 

sales settled by a clearing organization. 
(ii) Property of a type that can produce in-

terest or dividend payments that would be 
U.S. source FDAP income. 

(A) In general. 
(B) Contracts producing dividend equiva-

lent payments. 
(C) Regulated investment company dis-

tributions. 
(iii) Payment of gross proceeds. 
(A) When gross proceeds are paid. 
(B) Amount of gross proceeds. 
(4) Payments not treated as withholdable 

payments. 
(i) Certain short-term obligations. 
(ii) Effectively connected income. 
(iii) Excluded nonfinancial payments. 
(iv) Gross proceeds from sales of excluded 

property. 
(v) Fractional shares. 
(vi) Offshore payments of U.S. source 

FDAP income prior to 2017 (transitional). 
(vii) Collateral arrangements prior to 2017 

(transitional). 
(viii) Certain dividend equivalents. 
(5) Special payment rules for flow-through 

entities, complex trusts, and estates. 
(i) In general. 
(ii) Partnerships. 
(iii) Simple trusts. 
(iv) Complex trusts and estates. 
(v) Grantor trusts. 
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(vi) Special rule for an NWP or NWT. 
(vii) Special rules for determining when 

gross proceeds are treated as paid to a part-
ner, owner, or beneficiary of a flow-through 
entity. 

(6) Reporting of withholdable payments. 
(7) Example. 
(b) Substantial U.S. owner. 
(1) Definition. 
(2) Indirect ownership of foreign entities. 
(i) Indirect ownership of stock. 
(ii) Indirect ownership in a foreign partner-

ship or ownership of a beneficial interest in 
a foreign trust. 

(iii) Ownership and holdings through op-
tions. 

(iv) Determination of proportionate inter-
est. 

(v) Interests owned or held by a related 
person. 

(3) Beneficial interest in a foreign trust. 
(i) In general. 
(ii) Determining the 10 percent threshold 

in the case of a beneficial interest in a for-
eign trust. 

(4) Exceptions. 
(i) De minimis amount or value exception. 
(ii) Trusts wholly owned by certain U.S. 

persons. 
(5) Special rule for certain financial insti-

tutions. 
(6) Determination dates for substantial 

U.S. owners. 
(7) Examples. 
(c) Specified U.S. person. 
(d) Withholding agent. 
(1) In general. 
(2) Participating FFIs and registered 

deemed-compliant FFIs as withholding 
agents. 

(3) Grantor trusts as withholding agents. 
(4) Deposit and return requirements. 
(5) Multiple withholding agents. 
(6) Exception for certain individuals. 
(e) Foreign entity. 
(f) Effective/applicability date. 

§ 1.1474–1 Liability for withheld tax and 
withholding agent reporting. 

(a) Payment and returns of tax withheld. 
(1) In general. 
(2) Withholding agent liability. 
(3) Use of agents. 
(i) In general. 
(ii) Authorized agent. 
(iii) Liability of withholding agent acting 

through an agent. 
(4) Liability for failure to obtain docu-

mentation timely or to act in accordance 
with applicable presumptions. 

(i) In general. 
(ii) Withholding satisfied by another with-

holding agent. 
(b) Payment of withheld tax. 
(1) In general. 
(2) Special rule for foreign passthru pay-

ments and payments of gross proceeds that 

include an undetermined amount of income 
subject to tax. 

(c) Income tax return. 
(1) In general. 
(2) Participating FFIs, registered deemed- 

compliant FFIs, and U.S. branches treated as 
U.S. persons. 

(3) Amended returns. 
(d) Information returns for payment re-

porting. 
(1) Filing requirement. 
(i) In general. 
(ii) Recipient. 
(A) Defined. 
(B) Persons that are not recipients. 
(2) Amounts subject to reporting. 
(i) In general. 
(ii) Exception to reporting. 
(iii) Coordination with chapter 3. 
(3) Required information. 
(4) Method of reporting. 
(i) Payments by U.S. withholding agent to 

recipients. 
(A) Payments to certain entities that are 

beneficial owners. 
(B) Payments to participating FFIs, 

deemed-compliant FFIs, and certain QIs. 
(C) Amounts paid to a U.S. branch. 
(D) Amounts paid to territory financial in-

stitutions that are flow-through entities or 
acting as intermediaries. 

(E) Amounts paid to NFFEs. 
(ii) Payments made by withholding agents 

to certain entities that are not recipients. 
(A) Entities that provide information for a 

withholding agent to perform specific payee 
reporting. 

(B) Nonparticipating FFI that is a flow- 
through entity or intermediary. 

(C) Disregarded entities. 
(iii) Reporting by participating FFIs and 

deemed-compliant FFIs (including QIs, WPs, 
and WTs) and U.S. branches not treated as 
U.S. persons. 

(A) In general. 
(B) Special reporting requirements of par-

ticipating FFIs, deemed-compliant FFIs, 
FFIs that make an election under section 
1471(b)(3), and U.S. branches not treated as 
U.S. persons. 

(C) Reporting by a U.S. branch treated as a 
U.S. person. 

(iv) Reporting by territory financial insti-
tutions. 

(v) Nonparticipating FFIs. 
(vi) Other withholding agents. 
(e) Magnetic media reporting. 
(f) Indemnification of withholding agent. 
(g) Extensions of time to file Forms 1042 

and 1042–S. 
(h) Penalties. 
(i) Additional reporting requirements with 

respect to U.S. owned foreign entities and 
owner-documented FFIs. 

(1) Reporting by certain withholding 
agents with respect to owner-documented 
FFIs. 
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(2) Reporting by certain withholding 
agents with respect to U.S. owned foreign en-
tities that are NFFEs. 

(3) Cross reference to reporting by partici-
pating FFIs. 

(4) Extensions of time to file. 
(j) Effective/applicability date. 

§ 1.1474–2 Adjustments for overwithholding or 
underwithholding of tax. 

(a) Adjustments of overwithheld tax. 
(1) In general. 
(2) Overwithholding. 
(3) Reimbursement of tax. 
(i) General rule. 
(ii) Record maintenance. 
(4) Set-offs. 
(5) Examples. 
(b) Withholding of additional tax when 

underwithholding occurs. 
(c) Effective/applicability date. 

§ 1.1474–3 Withheld tax as credit to beneficial 
owner of income. 

(a) Creditable tax. 
(b) Amounts paid to persons that are not 

the beneficial owners. 
(c) Effective/applicability date. 

§ 1.1474–4 Tax paid only once. 

(a) Tax paid. 
(b) Effective/applicability date. 

§ 1.1474–5 Refunds or credits. 

(a) Refund and credit. 
(1) In general. 
(2) Limitation to refund and credit for a 

nonparticipating FFI. 
(3) Requirement to provide additional doc-

umentation for certain beneficial owners. 
(i) In general. 
(ii) Claim of reduced withholding under an 

income tax treaty. 
(iii) Additional documentation to be fur-

nished to the IRS for certain NFFEs. 
(b) Tax repaid to payee. 
(c) Effective/applicability date. 

§ 1.1474–6 Coordination of chapter 4 with other 
withholding provisions. 

(a) In general. 
(b) Coordination of withholding for 

amounts subject to withholding under sec-
tions 1441, 1442, and 1443. 

(1) In general. 
(2) When withholding is applied. 
(3) Special rule for certain substitute divi-

dend payments. 
(c) Coordination with amounts subject to 

withholding under section 1445. 
(1) In general. 
(2) Determining the amount of the dis-

tribution from certain domestic corporations 
subject to section 1445 or chapter 4 with-
holding. 

(d) Coordination with section 1446. 

(1) In general. 
(2) Determining the amount of distribution 

subject to section 1446. 
(e) Example. 
(f) Coordination with section 3406. 
(g) Effective/applicability date. 

§ 1.1474–7 Confidentiality of information. 

(a) Confidentiality of information. 
(b) Exception for disclosure of partici-

pating FFIs. 
(c) Effective/applicability date. 

§ 301.1474–1 Required use of magnetic media for 
financial institutions filing Form 1042–S or 
Form 8966. 

(a) Financial institutions filing certain in-
formation returns. 

(b) Waiver. 
(c) Failure to file. 
(d) Meaning of terms. 
(1) Magnetic media. 
(2) Financial institution. 
(e) Effective/applicability date. 

[T.D. 9610, 78 FR 5899, Jan. 28, 2013; 78 FR 
55203, Sept. 10, 2013; as amended by T.D. 9809, 
82 FR 2144, Jan. 6, 2017] 

§ 1.1471–1 Scope of chapter 4 and defi-
nitions. 

(a) Scope of chapter 4 of the Internal 
Revenue Code. Sections 1.1471–1 through 
1.1474–7 provide rules for withholding 
when a withholding agent makes a pay-
ment to an FFI or NFFE and prescribe 
the requirements for and definitions 
relevant to FFIs and NFFEs to which 
withholding will not apply. Section 
1.1471–1 provides definitions for terms 
used in chapter 4 of the Internal Rev-
enue Code (Code) and the regulations 
thereunder. Section 1.1471–2 provides 
rules for withholding under section 
1471(a) on payments to FFIs, including 
the exception from withholding for 
payments made with respect to certain 
grandfathered obligations. Section 
1.1471–3 provides rules for determining 
the payee of a payment and the docu-
mentation requirements to establish a 
payee’s chapter 4 status. Section 
1.1471–4 describes the requirements of 
an FFI agreement under section 1471(b) 
and the application of sections 1471(b) 
and (c) to an expanded affiliated group 
of FFIs. Section 1.1471–5 defines terms 
relevant to section 1471 and the FFI 
agreement and defines categories of 
FFIs that will be deemed to have met 
the requirements of section 1471(b) pur-
suant to section 1471(b)(2). Section 
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1.1471–6 defines classes of beneficial 
owners of payments that are exempt 
from withholding under chapter 4. Sec-
tion 1.1472–1 provides rules for with-
holding when a withholding agent 
makes a payment to an NFFE, and de-
fines categories of NFFEs that are not 
subject to withholding. Section 1.1473–1 
provides definitions of the statutory 
terms in section 1473. Section 1.1474–1 
provides rules relating to a with-
holding agent’s liability for withheld 
tax, filing of income tax and informa-
tion returns, and depositing of tax 
withheld. Section 1.1474–2 provides 
rules relating to adjustments for over-
withholding and underwithholding of 
tax. Section 1.1474–3 provides the cir-
cumstances in which a credit is allowed 
to a beneficial owner for a withheld 
tax. Section 1.1474–4 provides that a 
chapter 4 withholding obligation need 
only be collected once. Section 1.1474–5 
contains rules relating to credits and 
refunds of tax withheld. Section 1.1474– 
6 provides rules coordinating with-
holding under sections 1471 and 1472 
with withholding provisions under 
other sections of the Code. Section 
1.1474–7 provides the confidentiality re-
quirement for information obtained to 
comply with the requirements of chap-
ter 4. Any reference in the provisions of 
sections 1471 through 1474 to an amount 
that is stated in U.S. dollars includes 
the foreign currency equivalent of that 
amount. Except as otherwise provided, 
the provisions of sections 1471 through 
1474 and the regulations thereunder 
apply only for purposes of chapter 4. 
See § 301.1474–1 of this chapter for the 
requirements for reporting on mag-
netic media that apply to financial in-
stitutions making payments or other-
wise reporting accounts pursuant to 
chapter 4. 

(b) Definitions. Except as otherwise 
provided in this paragraph (b) or under 
the terms of an applicable Model 2 IGA, 
the following definitions apply for pur-
poses of sections 1471 through 1474 and 
the regulations under those sections. 

(1) Account. The term account means 
a financial account as defined in 
§ 1.1471–5(b). 

(2) Account holder. The term account 
holder means the person who holds an 
account, as determined under § 1.1471– 
5(a)(3). 

(3) Active NFFE. The term active 
NFFE has the meaning set forth in 
§ 1.1472–1(c)(1)(iv). 

(4) AML due diligence. The term AML 
due diligence means the customer due 
diligence procedures of a financial in-
stitution pursuant to the anti-money 
laundering or similar requirements to 
which the financial institution, or 
branch thereof, is subject. This in-
cludes identifying the customer (in-
cluding the owners of the customer), 
understanding the nature and purpose 
of the account, and ongoing moni-
toring. 

(5) Annuity contract. The term annu-
ity contract means a contract under 
which the issuer agrees to make pay-
ments for a period of time determined 
in whole or in part by reference to the 
life expectancy of one or more individ-
uals. The term also includes a contract 
that is considered to be an annuity 
contract in accordance with the law, 
regulation, or practice of the jurisdic-
tion in which the contract was issued, 
and under which the issuer agrees to 
make payments for a term of years. 
For purposes of the preceding sentence, 
it is immaterial whether a contract 
satisfies any of the substantive U.S. 
tax rules (for example, sections 72(s), 
72(u), 817(h), and the investor control 
prohibition) applicable to the taxation 
of a contract holder or issuer. 

(6) Assumes primary withholding re-
sponsibility. The term assumes primary 
withholding responsibility refers to when 
a QI, territory financial institution, or 
U.S. branch assumes responsibility for 
withholding on a payment for purposes 
of chapters 3 and 4 as if it were a U.S. 
person. A QI may only assume primary 
withholding responsibility if it does 
not make an election to be withheld 
upon with respect to the payment. 

(7) Backup withholding. The term 
backup withholding means the with-
holding required under section 3406. 

(8) Beneficial owner. Except as pro-
vided in § 1.1472–1(d), § 1.1471–6(d)(4), and 
§ 1.1471–6(f), the term beneficial owner 
has the meaning set forth in § 1.1441– 
1(c)(6). 

(9) Blocked account. The term blocked 
account has the meaning set forth in 
§ 1.1471–4(e)(2)(iii)(B). 

(10) Branch. With respect to a finan-
cial institution, the term branch means 
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a unit, business, or office of a financial 
institution that is treated as a branch 
under the regulatory regime of a coun-
try or that is otherwise regulated 
under the laws of a country as separate 
from other offices, units, or branches of 
the financial institution and also in-
cludes an entity that is disregarded as 
an entity separate from the financial 
institution (including branches main-
tained by such disregarded entity). A 
branch includes a unit, business, or of-
fice of a financial institution located in 
a country in which it is resident, and a 
unit, business, or office of a financial 
institution located in the country in 
which the financial institution is cre-
ated or organized. All units, businesses, 
and offices of a participating FFI lo-
cated in a single country, and all enti-
ties disregarded as entities separate 
from a participating FFI and located in 
a single country, shall be treated as a 
single branch and may use the same 
GIIN. An account will be treated as 
maintained by a branch or disregarded 
entity if the rights and obligations of 
the account holder and the partici-
pating FFI with regard to such account 
(including any assets held in the ac-
count) are governed by the laws of the 
country of the branch or disregarded 
entity. 

(11) Broker. The term broker means 
any person, U.S. or foreign, that, in the 
ordinary course of a trade or business 
during the calendar year, stands ready 
to effect sales to be made by others. 
Examples of a broker include an obli-
gor that regularly issues and retires its 
own debt obligations, a corporation 
that regularly redeems its own stock, 
and a clearing organization that effects 
sales of securities for its members. A 
broker does not include an inter-
national organization described in 
§ 1.1471–6(c) that redeems or retires an 
obligation of which it is the issuer, a 
stock transfer agent that records 
transfers of stock for a corporation if 
the nature of the activities of the 
agent is such that the agent ordinarily 
would not know the gross proceeds 
from sales, an escrow agent that effects 
no sales other than transactions inci-
dental to the purpose of the escrow 
(such as sales to collect on collateral), 
or a corporation that issues and retires 
long-term debt on an irregular basis. 

(12) Cash value. The term cash value 
has the meaning set forth in § 1.1471– 
5(b)(3)(vii)(B). 

(13) Cash value insurance contract. The 
term cash value insurance contract has 
the meaning set forth in § 1.1471– 
5(b)(3)(vii). 

(14) Certified deemed-compliant FFI. 
The term certified deemed-compliant FFI 
means an FFI described in § 1.1471– 
5(f)(2). 

(15) Change in circumstances. The term 
change in circumstances has the mean-
ing set forth in § 1.1471–3(c)(6)(ii)(E) for 
withholding agents and, in the case of 
a participating FFI, has the meaning 
set forth in § 1.1471–4(c)(2)(iii). 

(16) Chapter 3. For purposes of chap-
ter 4, the term chapter 3 means sections 
1441 through 1464 and the regulations 
thereunder, but does not include sec-
tions 1445 and 1446 and the regulations 
thereunder, unless the context indi-
cates otherwise. 

(17) Chapter 4. The term chapter 4 
means sections 1471 through 1474 and 
the regulations thereunder. 

(18) Chapter 4 reportable amount. The 
term chapter 4 reportable amount has 
the meaning set forth in § 1.1474– 
1(d)(2)(i). 

(19) Chapter 4 status. The term chapter 
4 status means a person’s status as a 
U.S. person, a specified U.S. person, an 
individual that is a foreign person, a 
participating FFI, a deemed-compliant 
FFI, a restricted distributor, an ex-
empt beneficial owner, a nonpartici-
pating FFI, a territory financial insti-
tution, an excepted NFFE, or a passive 
NFFE. 

(20) Chapter 4 withholding rate pool. 
The term chapter 4 withholding rate pool 
means a pool of payees that are non-
participating FFIs provided on a chap-
ter 4 withholding statement (as de-
scribed in § 1.1471–3(c)(3)(iii)(B)(3)) to 
which a withholdable payment is allo-
cated. The term chapter 4 withholding 
rate pool also means a pool provided on 
an FFI withholding statement (as de-
scribed in § 1.1471–3(c)(3)(iii)(B)(2)) to 
which a withholdable payment is allo-
cated to— 

(i) A pool of payees consisting of each 
class of recalcitrant account holders 
described in § 1.1471–4(d)(6) (or with re-
spect to an FFI that is a QI, a single 
pool of recalcitrant account holders 
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without the need to subdivide into each 
class of recalcitrant account holders 
described in § 1.1471–4(d)(6)), including a 
separate pool of account holders to 
which the escrow procedures for dor-
mant accounts apply; or 

(ii) A pool of payees that are U.S. 
persons as described in § 1.1471– 
3(c)(3)(iii)(B)(2). 

(21) Clearing organization. The term 
clearing organization means an entity 
that is in the business of holding secu-
rities for its member organizations or 
clearing trades of securities and trans-
ferring, or instructing the transfer of, 
securities by credit or debit to the ac-
count of a member without the neces-
sity of physical delivery of the securi-
ties. 

(22) Complex trust. A complex trust is a 
trust that is not a simple trust or a 
grantor trust. 

(23) Consolidated obligations. The term 
consolidated obligations means multiple 
obligations that a withholding agent 
(including a withholding agent that is 
an FFI) has chosen to treat as a single 
obligation in order to treat the obliga-
tions as preexisting obligations pursu-
ant to paragraph (b)(104)(ii) of this sec-
tion or in order to share documenta-
tion between the obligations pursuant 
to § 1.1471–3(c)(8). A withholding agent 
that has opted to treat multiple obliga-
tions as consolidated obligations pur-
suant to the previous sentence must 
also treat the obligations as a single 
obligation for purposes of satisfying 
the standards of knowledge require-
ments set forth in §§ 1.1471–3(e) and 
1.1471–4(c)(2)(ii), and for purposes of de-
termining the balance or value of any 
of the obligations when applying any of 
the account thresholds applicable to 
due diligence or reporting as set forth 
in §§ 1.1471–3(c)(6)(ii), 1.1471–3(d), 1.1471– 
4(c), 1.1471–5(a)(4), and 1.1471–5(b)(3)(vii). 
For example, with respect to consoli-
dated obligations, if a withholding 
agent has reason to know that the 
chapter 4 status assigned to the ac-
count holder or payee of one of the con-
solidated obligations is inaccurate, 
then it has reason to know that the 
chapter 4 status assigned for all other 
consolidated obligations of the account 
holder or payee is inaccurate. Simi-
larly, to the extent that an account 
balance or value is relevant for pur-

poses of applying any account thresh-
old to one or more of the consolidated 
obligations, the withholding agent 
must aggregate the balance or value of 
all such consolidated obligations. 

(24) Custodial account. The term custo-
dial account has the meaning set forth 
in § 1.1471–5(b)(3)(ii). 

(25) Custodial institution. The term 
custodial institution has the meaning set 
forth in § 1.1471–5(e)(1)(ii). 

(26) Customer master file. A customer 
master file includes the primary files of 
a withholding agent, participating FFI, 
or deemed-compliant FFI for maintain-
ing account holder information, such 
as information used for contacting ac-
count holders and for satisfying AML 
due diligence. 

(27) Deemed-compliant FFI. The term 
deemed-compliant FFI means an FFI 
that is treated, pursuant to section 
1471(b)(2) and § 1.1471–5(f), as meeting 
the requirements of section 1471(b). The 
term deemed-compliant FFI also in-
cludes a QI branch of a U.S. financial 
institution that is a reporting Model 1 
FFI. 

(28) Deferred annuity contract. The 
term deferred annuity contract means an 
annuity contract other than an imme-
diate annuity contract. 

(29) Depository account. The term de-
pository account has the meaning set 
forth in § 1.1471–5(b)(3)(i). 

(30) Depository institution. The term 
depository institution has the meaning 
set forth in § 1.1471–5(e)(1)(i). 

(31) Direct reporting NFFE. The term 
direct reporting NFFE has the meaning 
set forth in § 1.1472–1(c)(3). 

(32) Documentary evidence. The term 
documentary evidence means documents, 
other than a withholding certificate or 
written statement, that a withholding 
agent is permitted to rely upon to de-
termine the chapter 4 status of a per-
son in accordance with § 1.1471–3(c)(5). 

(33) Documentation. The term docu-
mentation means withholding certifi-
cates, written statements, documen-
tary evidence, and other documents 
that may be relevant in determining a 
person’s chapter 4 status, including 
any document containing a determina-
tion of the account holder’s citizenship 
or residency for tax or AML due dili-
gence purposes or an account holder’s 
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claim of citizenship or residency for 
tax or AML due diligence purposes. 

(34) Dormant account. The term dor-
mant account has the meaning set forth 
in § 1.1471–4(d)(6)(ii). 

(35) Effective date of the FFI agreement. 
The term effective date of the FFI agree-
ment with respect to an FFI or a branch 
of an FFI that is a participating FFI 
means the date on which the IRS issues 
a GIIN to the FFI or branch. For par-
ticipating FFIs that receive a GIIN 
prior to June 30, 2014, the effective date 
of the FFI agreement is June 30, 2014. 

(36) EIN. The term EIN means an em-
ployer identification number (also 
known as a federal tax identification 
number) described in § 301.6109–1(a)(1)(i) 
of this chapter. 

(37) Election to be withheld upon. The 
term election to be withheld upon has 
the meaning set forth in § 1.1471– 
2(a)(2)(iii). 

(38) Electronically searchable informa-
tion. The term electronically searchable 
information means information that a 
withholding agent or FFI maintains in 
its tax reporting files, customer master 
files, or similar files, and that is stored 
in the form of an electronic database 
against which standard queries in pro-
gramming languages, such as Struc-
tured Query Language, may be used. 
Information, data, or files are not elec-
tronically searchable merely because 
they are stored in an image retrieval 
system (such as portable document for-
mat (.pdf) or scanned documents). 

(39) Entity. The term entity means 
any person other than an individual. 

(40) Entity account. The term entity 
account means an account held by one 
or more entities. 

(41) Excepted NFFE. The term excepted 
NFFE means a NFFE that is described 
in § 1.1472–1(c)(1). 

(42) Exempt beneficial owner. The term 
exempt beneficial owner means any per-
son described in § 1.1471–6(b) through (g) 
or that is otherwise treated as an ex-
empt beneficial owner pursuant to a 
Model 1 IGA or Model 2 IGA. 

(43) Exempt recipient. The term exempt 
recipient means a person described in 
§ 1.6049–4(c)(1)(ii) (for interest, divi-
dends, and royalties), a person de-
scribed in § 1.6045–2(b)(2)(i) (for broker 
proceeds), and a person described in 
§ 1.6041–3(q) (for rents, amounts paid on 

notional principal contracts, and other 
fixed or determinable income). 

(44) Expanded affiliated group. The 
term expanded affiliated group has the 
meaning set forth in § 1.1471–5(i)(2). 

(45) FATF. The term FATF means the 
Financial Action Task Force, an inter- 
governmental body that develops and 
promotes international policies to 
combat money laundering and terrorist 
financing. 

(46) FATF-compliant jurisdiction. The 
term FATF-compliant jurisdiction means 
a jurisdiction that— 

(i) Is not subject to a FATF call on 
its members and other jurisdictions to 
apply counter-measures to protect the 
international financial system from 
the on-going and substantial money 
laundering and terrorist financing 
risks emanating from the jurisdiction; 

(ii) Is not a jurisdiction with stra-
tegic AML/CFT (anti-money laun-
dering and combating the financing of 
terrorism) deficiencies that has not 
made sufficient progress in addressing 
the deficiencies or has not committed 
to an action plan developed with the 
FATF to address the deficiencies; and 

(iii) Is not a jurisdiction with stra-
tegic AML/CFT deficiencies that the 
FATF has identified as not making suf-
ficient progress on its action plan 
agreed upon with the FATF. 

(47) FFI. The term FFI or foreign fi-
nancial institution has the meaning set 
forth in § 1.1471–5(d). 

(48) FFI agreement. The term FFI 
agreement means an agreement that is 
described in § 1.1471–4(a). An FFI agree-
ment includes a QI agreement, a WP 
agreement, and a WT agreement that is 
entered into by an FFI (other than an 
FFI that is a registered deemed-com-
pliant FFI, including a reporting Model 
1 FFI) and that has an effective date or 
renewal date on or after June 30, 2014. 
The term FFI agreement also includes a 
QI agreement that is entered into by a 
foreign branch of a U.S. financial insti-
tution (other than a branch that is a 
reporting Model 1 FFI) and that has an 
effective date or renewal date on or 
after June 30, 2014. 

(49) Financial account. The term fi-
nancial account has the meaning set 
forth in § 1.1471–5(b). 

(50) Financial institution. The term fi-
nancial institution has the meaning set 
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forth in § 1.1471–5(e) and includes a fi-
nancial institution as defined in an ap-
plicable Model 1 or Model 2 IGA. 

(51) Flow-through entity. The term 
flow-through entity means a partner-
ship, simple trust, or grantor trust, as 
determined under U.S. tax principles. 

(52) Flow-through withholding certifi-
cate. The term flow-through withholding 
certificate means a Form W–8IMY sub-
mitted by a foreign partnership, for-
eign simple trust, or foreign grantor 
trust. 

(53) Foreign entity. The term foreign 
entity has the meaning set forth in 
§ 1.1473–1(e). 

(54) Foreign passthru payment. The 
term foreign passthru payment has the 
meaning set forth in § 1.1471–5(h)(2). 

(55) Foreign payee. The term foreign 
payee means any payee other than a 
U.S. payee. 

(56) Foreign person. The term foreign 
person means any person other than a 
U.S. person and includes a QI branch of 
a U.S. financial institution. 

(57) GIIN. The term GIIN or Global 
Intermediary Identification Number 
means the identification number that 
is assigned to a participating FFI or 
registered deemed-compliant FFI. The 
term GIIN or Global Intermediary Identi-
fication Number also includes the identi-
fication number assigned to a reporting 
Model 1 FFI for purposes of identifying 
such entity to withholding agents. All 
GIINs will appear on the IRS FFI list. 

(58) Grandfathered obligation. The 
term grandfathered obligation has the 
meaning set forth in § 1.1471–2(b). 

(59) Grantor trust. A grantor trust is a 
trust with respect to which one or 
more persons are treated as owners of 
all or a portion of the trust under sec-
tions 671 through 679. If only a portion 
of the trust is treated as owned by a 
person, that portion is a grantor trust 
with respect to that person. 

(60) Gross proceeds. The term gross 
proceeds has the meaning set forth in 
§ 1.1473–1(a)(3). 

(61) Group annuity contract. The term 
group annuity contract means an annu-
ity contract under which the obligees 
are individuals who are affiliated 
through an employer, trade associa-
tion, labor union, or other association 
or group. 

(62) Group insurance contract. The 
term group insurance contract means an 
insurance contract that— 

(i) Provides coverage on individuals 
who are affiliated through an em-
ployer, trade association, labor union, 
or other association or group; and 

(ii) Charges a premium for each 
member of the group (or member of a 
class within the group) that is deter-
mined without regard to the individual 
health characteristics other than age, 
gender, and smoking habits of the 
member (or class of members) of the 
group. 

(63) Immediate annuity. The term im-
mediate annuity means an annuity con-
tract that— 

(i) Is purchased with a single pre-
mium or annuity consideration; and 

(ii) No later than one year from the 
purchase date of the contract com-
mences to pay annually or more fre-
quently substantially equal periodic 
payments. 

(64) Individual account. The term indi-
vidual account means an account held 
by one or more individuals. 

(65) Insurance company. The term in-
surance company means an entity or ar-
rangement— 

(i) That is regulated as an insurance 
business under the laws, regulations, or 
practices of any jurisdiction in which 
the company does business; 

(ii) The gross income of which (for 
example, gross premiums and gross in-
vestment income) arising from insur-
ance, reinsurance, and annuity con-
tracts for the immediately preceding 
calendar year exceeds 50 percent of 
total gross income for such year; or 

(iii) The aggregate value of the assets 
of which associated with insurance, re-
insurance, and annuity contracts at 
any time during the immediately pre-
ceding calendar year exceeds 50 percent 
of total assets at any time during such 
year. 

(66) Insurance contract. The term in-
surance contract means a contract 
(other than an annuity contract) under 
which the issuer in exchange for con-
sideration agrees to pay an amount 
upon the occurrence of a specified con-
tingency involving mortality, mor-
bidity, accident, liability, or property 
risk. 
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(67) Intergovernmental agreement 
(IGA). The term intergovernmental 
agreement or IGA means any applicable 
Model 1 or Model 2 IGA. 

(68) Intermediary. The term inter-
mediary has the meaning set forth in 
§ 1.1441–1(c)(13). 

(69) Intermediary withholding certifi-
cate. The term intermediary withholding 
certificate means a Form W–8IMY sub-
mitted by an intermediary. 

(70) Investment entity. The term invest-
ment entity has the meaning set forth in 
§ 1.1471–5(e)(1)(iii). 

(71) Investment-linked annuity con-
tract. The term investment-linked annu-
ity contract means an annuity contract 
under which benefits or premiums are 
adjusted to reflect the investment re-
turn or market value of assets associ-
ated with the contract. 

(72) Investment-linked insurance con-
tract. The term investment-linked insur-
ance contract means an insurance con-
tract under which benefits, premiums, 
or the period of coverage are adjusted 
to reflect the investment return or 
market value of assets associated with 
the contract. 

(73) IRS FFI list. The term IRS FFI list 
means the list published by the IRS 
that contains the names and GIINs for 
all participating FFIs, registered 
deemed-compliant FFIs, and reporting 
Model 1 FFIs. 

(74) Life annuity contract. The term 
life annuity contract means an annuity 
contract that provides for payments 
over the life or lives of one or more in-
dividuals. 

(75) Life insurance contract. The term 
life insurance contract means an insur-
ance contract under which the issuer, 
in exchange for consideration, agrees 
to pay an amount upon the death of 
one or more individuals. That a con-
tract provides one or more payments 
(for example, for endowment benefits 
or disability benefits) in addition to a 
death benefit will not cause the con-
tract to be other than a life insurance 
contract. For purposes of the preceding 
sentence, it is immaterial whether a 
contract satisfies any of the sub-
stantive U.S. tax rules (for example, 
sections 101(f), 817(h), 7702, or investor 
control prohibition) applicable to the 
taxation of the contract holder or 
issuer. 

(76) Limited branch. The term limited 
branch has the meaning set forth in 
§ 1.1471–4(e)(2)(iii). With respect to a re-
porting Model 2 FFI, a limited branch 
is a branch of the reporting Model 2 
FFI that operates in a jurisdiction that 
prevents such branch from fulfilling 
the requirements of a participating 
FFI or deemed-compliant FFI, or that 
cannot fulfill the requirements of a 
participating FFI or deemed-compliant 
FFI due to the expiration of the transi-
tional rule for limited branches under 
§ 1.1471–4(e)(2)(v), and for which the re-
porting Model 2 FFI meets the terms of 
the applicable Model 2 IGA with re-
spect to the branch. 

(77) Limited FFI. The term limited FFI 
has the meaning set forth in § 1.1471– 
4(e)(3)(ii). With respect to a reporting 
Model 2 FFI, a limited FFI is a related 
entity that operates in a jurisdiction 
that prevents the entity from fulfilling 
the requirements of a participating 
FFI or deemed-compliant FFI or that 
cannot fulfill the requirements of a 
participating FFI or deemed-compliant 
FFI due to the expiration of the transi-
tional rule for limited FFIs under 
§ 1.1471–4(e)(3)(iv), and for which the re-
porting Model 2 FFI meets the require-
ments of the applicable Model 2 IGA 
with respect to the entity. 

(78) Model 1 IGA. The term Model 1 
IGA means an agreement or arrange-
ment between the United States or the 
Treasury Department and a foreign 
government or one or more agencies 
thereof to implement FATCA through 
reporting by financial institutions to 
such foreign government or agency 
thereof, followed by automatic ex-
change of the reported information 
with the IRS. The IRS will publish a 
list identifying all countries that are 
treated as having in effect a Model 1 
IGA. 

(79) Model 2 IGA. The term Model 2 
IGA means an agreement or arrange-
ment between the United States or the 
Treasury Department and a foreign 
government or one or more agencies 
thereof to facilitate the implementa-
tion of FATCA through reporting by fi-
nancial institutions directly to the IRS 
in accordance with the requirements of 
an FFI agreement, supplemented by 
the exchange of information between 
such foreign government or agency 
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thereof and the IRS. The IRS will pub-
lish a list identifying all countries that 
are treated as having in effect a Model 
2 IGA. 

(80) NFFE. The term NFFE or non-fi-
nancial foreign entity means a foreign 
entity that is not a financial institu-
tion (including a territory NFFE). The 
term also means a foreign entity treat-
ed as an NFFE pursuant to a Model 1 
IGA or Model 2 IGA. 

(81) Non-exempt recipient. The term 
non-exempt recipient means a person 
that is not an exempt recipient. 

(82) Nonparticipating FFI. The term 
nonparticipating FFI means an FFI 
other than a participating FFI, a 
deemed-compliant FFI, or an exempt 
beneficial owner. 

(83) Nonreporting IGA FFI. The term 
nonreporting IGA FFI means an FFI 
that is a resident of, or located or es-
tablished in, a Model 1 or Model 2 IGA 
jurisdiction, as the context requires, 
and that meets the requirements of one 
of the following— 

(i) A nonreporting financial institu-
tion described in Annex II of the Model 
1 IGA; 

(ii) A nonreporting financial institu-
tion described in Annex II of the Model 
2 IGA; 

(iii) A registered deemed-compliant 
FFI described in § 1.1471–5(f)(1)(i)(A) 
through (F); 

(iv) A certified deemed-compliant 
FFI described in § 1.1471–5(f)(2)(i) 
through (v); or 

(v) An exempt beneficial owner de-
scribed in § 1.1471–6. 

(84) Non-U.S. account. The term non- 
U.S. account means an account that is 
not a U.S. account and that does not 
have an account holder that is a non-
participating FFI or recalcitrant ac-
count holder. 

(85) NQI. The term NQI or non-
qualified intermediary has the meaning 
set forth in § 1.1441–1(c)(14). 

(86) NWP. The term NWP or nonwith-
holding foreign partnership means a for-
eign partnership that is not a with-
holding foreign partnership. 

(87) NWT. The term NWT or nonwith-
holding foreign trust means a foreign 
trust as defined in section 7701(a)(31)(B) 
that is a simple trust or grantor trust 
and is not a withholding foreign trust. 

(88) Offshore obligation. The term off-
shore obligation means an offshore obli-
gation defined in § 1.6049–5(c)(1) (by sub-
stituting the terms withholding agent 
or financial institution for the term 
payor). 

(89) Owner. The term owner means a 
person described in § 1.1473–1(b)(1), 
without regard to whether such person 
is a U.S. person and without regard to 
whether such person owns a ten per-
cent interest in the entity. The term 
also includes a person that owns a dis-
cretionary interest in a trust and re-
ceives a distribution during the cal-
endar year. 

(90) Owner-documented FFI. The term 
owner-documented FFI means an FFI 
described in § 1.1471–5(f)(3). 

(91) Participating FFI. The term par-
ticipating FFI means an FFI that has 
agreed to comply with the require-
ments of an FFI agreement with re-
spect to all branches of the FFI, other 
than a branch that is a reporting Model 
1 FFI or a U.S. branch. The term par-
ticipating FFI also includes an FFI de-
scribed in a Model 2 IGA that has 
agreed to comply with the require-
ments of an FFI agreement with re-
spect to a branch (a reporting Model 2 
FFI), and a QI branch of a U.S. finan-
cial institution, unless such branch is a 
reporting Model 1 FFI. 

(92) Participating FFI group. The term 
participating FFI group means an ex-
panded affiliated group that includes 
one or more participating FFIs and 
meets the requirements of § 1.1471– 
4(e)(1). The term participating FFI group 
also means an expanded affiliated 
group in which one or more members of 
the group is a reporting Model 1 FFI 
and each member of the group that is 
an FFI is a registered deemed-compli-
ant FFI, nonreporting IGA FFI, lim-
ited FFI, or retirement fund described 
in § 1.1471–6(f). 

(93) Partnership. The term partnership 
has the meaning set forth in § 301.7701– 
2(c)(1) of this chapter. 

(94) Passive NFFE. The term passive 
NFFE means an NFFE other than an 
excepted NFFE. 

(95) Passthru payment. The term 
passthru payment has the meaning set 
forth in § 1.1471–5(h). 

(96) Payee. The term payee has the 
meaning set forth in § 1.1471–3(a). 
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(97) Payment with respect to an offshore 
obligation. The term payment with re-
spect to an offshore obligation means a 
payment made outside of the United 
States, within the meaning of § 1.6049– 
5(e), with respect to an offshore obliga-
tion. 

(98) Payor. The term payor has the 
meaning set forth in §§ 31.3406(a)–2 and 
1.6049–4(a)(2) and generally includes a 
withholding agent. 

(99) [Reserved]. For further guidance, 
see § 1.1471–1T(b)(99). 

(100) Person. The term person has the 
meaning set forth in section 7701(a)(1) 
and the regulations thereunder and in-
cludes an entity or arrangement that is 
an insurance company. The term person 
also includes, with respect to a 
withholdable payment, a QI branch of a 
U.S. financial institution. 

(101) Preexisting account. The term 
preexisting account means a financial 
account that is a preexisting obliga-
tion. 

(102) Preexisting entity account. The 
term preexisting entity account means a 
preexisting account held by one or 
more entities. 

(103) Preexisting individual account. 
The term preexisting individual account 
means a preexisting account held by 
one or more individuals. 

(104) Preexisting obligation—(i) The 
term preexisting obligation means any 
account, instrument, contract, debt, or 
equity interest maintained, executed, 
or issued by the withholding agent that 
is outstanding on June 30, 2014. With 
respect to a participating FFI, the 
term preexisting obligation means any 
account, instrument, or contract (in-
cluding any debt or equity interest) 
maintained, executed, or issued by the 
FFI that is outstanding on the effec-
tive date of the FFI agreement. With 
respect to a registered deemed-compli-
ant FFI, a preexisting obligation 
means any account, instrument, or 
contract (including any debt or equity 
interest) that is maintained, executed, 
or issued by the FFI prior to the later 
of the date that the FFI registers as a 
deemed-compliant FFI pursuant to 
§ 1.1471–5(f)(1) and receives a GIIN or 
the date the FFI is required to imple-
ment its account opening procedures 
under § 1.1471–5(f). Notwithstanding the 
previous provisions of this paragraph 

(b)(104)(i), a preexisting obligation in-
cludes an obligation held by an entity 
that is issued, opened, or executed on 
or after July 1, 2014, and before Janu-
ary 1, 2015, by or with a withholding 
agent or FFI that treats the obligation 
as a preexisting obligation. See 
§§ 1.1471–2(a)(4)(ii), 1.1472–1(b)(2), and 
1.1471–4(c)(3) for the due diligence re-
quirements applicable to preexisting 
obligations for withholding agents and 
participating FFIs. 

(ii) The term preexisting obligation 
also includes any obligation (referring 
to an account, instrument, contract, 
debt, or equity interest) of an account 
holder or payee, regardless of the date 
such obligation was entered into, if— 

(A) The account holder or payee also 
holds with the withholding agent (or a 
member of the withholding agent’s ex-
panded affiliated group or sponsored 
FFI group) an account, instrument, 
contract, or equity interest that is a 
preexisting obligation under paragraph 
(b)(104)(i) of this section; 

(B) The withholding agent (and, as 
applicable, the member of the with-
holding agent’s expanded affiliated 
group or sponsored FFI group) treats 
both of the aforementioned obliga-
tions, and any other obligations of the 
payee or account holder that are treat-
ed as preexisting obligations under this 
paragraph (b)(104)(ii), as consolidated 
obligations; and 

(C) With respect to an obligation that 
is subject to AML due diligence, the 
withholding agent is permitted to sat-
isfy such AML due diligence for the ob-
ligation by relying upon the AML due 
diligence performed for the preexisting 
obligation described in paragraph 
(b)(104)(i) of this section. 

(105) Pre-FATCA Form W–8. The term 
pre-FATCA Form W–8 means a version 
of a Form W–8 that was issued by the 
IRS prior to 2013 (including an accept-
able substitute form based on such 
version) and that does not contain 
chapter 4 statuses but otherwise meets 
the requirements of § 1.1441–1(e)(1)(ii) 
applicable to such certificate (or sub-
stitute form) and has not expired, or a 
Form W–8 that was issued prior to 2013 
and furnished by an individual to es-
tablish such individual’s foreign status 
but otherwise meets the requirements 
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of § 1.1441–1(e)(1)(ii) applicable to such 
certificate and has not expired. 

(106) Prima facie FFI. The term prima 
facie FFI means an entity described in 
§ 1.1471–2(a)(4)(ii)(B). 

(107) QI. The term QI or qualified 
intermediary has the meaning set forth 
in § 1.1441–1(e)(5)(ii). 

(108) QI agreement. The term QI agree-
ment means the agreement described in 
§ 1.1441–1(e)(5)(iii). 

(109) QI branch of a U.S. financial in-
stitution. The term QI branch of a U.S. 
financial institution means a foreign 
branch of a U.S. financial institution 
for which a QI agreement is in effect. 

(110) Recalcitrant account holder. The 
term recalcitrant account holder has the 
meaning set forth in § 1.1471–5(g). 

(111) Registered deemed-compliant FFI. 
The term registered deemed-compliant 
FFI means an FFI described in § 1.1471– 
5(f)(1). The term registered deemed-com-
pliant FFI also includes a QI branch of 
a U.S. financial institution that is a re-
porting Model 1 FFI. 

(112) Relationship manager. A relation-
ship manager is an officer or other em-
ployee of an FFI who is assigned re-
sponsibility for specific account hold-
ers on an on-going basis (including as 
an officer or employee that is a mem-
ber of an FFI’s private banking depart-
ment), advises account holders regard-
ing their banking, investment, trust, 
fiduciary, estate planning, or philan-
thropic needs, and recommends, makes 
referrals to, or arranges for the provi-
sion of financial products, services, or 
other assistance by internal or exter-
nal providers to meet those needs. Not-
withstanding the previous sentence, a 
person is only a relationship manager 
with respect to an account that has a 
balance or value of more than 
$1,000,000, taking into account the ag-
gregation rules described in § 1.1471– 
5(b)(4)(iii)(A) and (B). 

(113) Reportable payment. The term re-
portable payment means a payment of 
interest or dividends (as defined in sec-
tion 3406(b)(2)) and other reportable 
payments (as defined in section 
3406(b)(3)). 

(114) Reporting Model 1 FFI. The term 
reporting Model 1 FFI means an FFI 
with respect to which a foreign govern-
ment or agency thereof agrees to ob-
tain and exchange information pursu-

ant to a Model 1 IGA, other than an 
FFI that is treated as a nonpartici-
pating FFI under the Model 1 IGA. 

(115) Reporting Model 2 FFI. The term 
reporting Model 2 FFI means a partici-
pating FFI that is described in § 1.1471– 
1(b)(91). 

(116) Responsible officer. The term re-
sponsible officer means, with respect to 
a participating FFI, an officer of any 
participating FFI or reporting Model 1 
FFI in the participating FFI’s ex-
panded affiliated group with sufficient 
authority to fulfill the duties of a re-
sponsible officer described in § 1.1471–4, 
which include the requirement to peri-
odically certify to the IRS regarding 
the FFI’s compliance with its FFI 
agreement. The term responsible officer 
means, in the case of a registered 
deemed-compliant FFI, an officer of 
any deemed-compliant FFI or partici-
pating FFI in the deemed-compliant 
FFI’s expanded affiliated group with 
sufficient authority to ensure that the 
FFI meets the applicable requirements 
of § 1.1471–5(f). If a participating FFI 
elects to be part of a consolidated com-
pliance program, the term responsible 
officer means an officer of the compli-
ance FI (as described in § 1.1471–4(f)) 
with sufficient authority to fulfill the 
duties of a responsible officer described 
in § 1.1471–4(f)(2) and (3) on behalf of 
each FFI in the compliance group. 

(117) Restricted distributor. The term 
restricted distributor means an entity de-
scribed in § 1.1471–5(f)(4). 

(118) Simple trust. The term simple 
trust means a trust that meets the re-
quirements of section 651(a)(1) and (2). 

(119) Specified insurance company. The 
term specified insurance company has 
the meaning set forth in § 1.1471– 
5(e)(1)(iv). 

(120) Specified U.S. person. The term 
specified U.S. person or specified United 
States person has the meaning set forth 
in § 1.1473–1(c). 

(121) Sponsored FFI. The term spon-
sored FFI means any entity described 
in § 1.1471–5(f)(1)(i)(F) (sponsored invest-
ment entities and sponsored controlled 
foreign corporations) or § 1.1471– 
5(f)(2)(iii) (sponsored, closely held in-
vestment vehicles). 

(122) Sponsored FFI group. The term 
sponsored FFI group means a group of 
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sponsored FFIs that share the same 
sponsoring entity. 

(123) Sponsored direct reporting NFFE. 
The term sponsored direct reporting 
NFFE has the meaning set forth in 
§ 1.1472–1(c)(5). 

(124) Sponsoring entity. The term spon-
soring entity means (i) an entity that 
registers with the IRS and agrees to 
perform the due diligence, withholding, 
and reporting obligations of one or 
more FFIs pursuant to § 1.1471– 
5(f)(1)(i)(F) or (f)(2)(iii); or (ii) an entity 
that registers with the IRS and agrees 
to perform the due diligence and re-
porting obligations of one or more di-
rect reporting NFFEs pursuant to 
§ 1.1472–1(c)(5). 

(125) Standardized industry coding sys-
tem. The term standardized industry cod-
ing system means a coding system used 
by the withholding agent or FFI to 
classify account holders by business 
type for purposes other than U.S. tax 
purposes and that was implemented by 
the withholding agent by the later of 
January 1, 2012, or six months after the 
date the withholding agent was formed 
or organized. 

(126) Standing instructions to pay 
amounts. The term standing instructions 
to pay amounts means current payment 
instructions provided by the account 
holder, or an agent of the account hold-
er, that will repeat without further in-
structions being provided by the ac-
count holder. Therefore, for example, a 
payment instruction to make an iso-
lated payment is not a standing in-
struction to pay amounts, even if the 
instructions are given one year in ad-
vance. However, an instruction to 
make payments indefinitely is a stand-
ing instruction to pay amounts for the 
period during which such instructions 
are in effect, even if such instructions 
are amended after a single payment. 

(127) Subject to withholding. The term 
subject to withholding, with respect to 
an amount, means an amount for 
which withholding is required under 
chapter 4 or an amount for which chap-
ter 4 withholding was otherwise ap-
plied. 

(128) Substantial U.S. owner. The term 
substantial U.S. owner or substantial 
United States owner has the meaning set 
forth in § 1.1473–1(b). In the case of a re-
porting Model 2 FFI, in applying this 

section with respect to a passive NFFE 
the term substantial U.S. owner means a 
controlling person as defined in the ap-
plicable Model 2 IGA. 

(129) Territory entity. The term terri-
tory entity means any entity that is in-
corporated or organized under the laws 
of any U.S. territory. 

(130) Territory financial institution. 
The term territory financial institution 
means a financial institution that is 
incorporated or organized under the 
laws of any U.S. territory, not includ-
ing a territory entity that is an invest-
ment entity but that is not a deposi-
tory institution, custodial institution, 
or specified insurance company. 

(131) Territory financial institution 
treated as a U.S. person. The term terri-
tory financial institution treated as a U.S. 
person means a territory financial in-
stitution that is treated as a U.S. per-
son under § 1.1471–3(a)(3)(iv). 

(132) Territory NFFE. The term terri-
tory NFFE means a territory entity 
that is not a financial institution, in-
cluding a territory entity that is an in-
vestment entity but is not a depository 
institution, custodial institution, or 
specified insurance company. 

(133) TIN. The term TIN means the 
tax identifying number assigned to a 
person under section 6109. 

(134) U.S. account. The term U.S. ac-
count or United States account has the 
meaning set forth in § 1.1471–5(a). 

(135) U.S. branch treated as a U.S. per-
son. The term U.S. branch treated as a 
U.S. person means a U.S. branch that 
agrees to be treated as a U.S. person as 
described in § 1.1441–1(b)(2)(iv)(A). For 
the due diligence, withholding, and re-
porting requirements of a U.S. branch 
of an FFI treated as a U.S. person for 
purposes of chapter 4, see § 1.1471– 
4(b)(7), (c)(2)(v), (d)(2)(iii)(B), § 1.1472– 
1(a), and § 1.1474–1(i)(1) and (2). 

(136) U.S. financial institution. The 
term U.S. financial institution means a 
financial institution that is a U.S. per-
son, including a U.S. branch treated as 
a U.S. person. 

(137) U.S. indicia. The term U.S. indi-
cia has the meaning set forth in 
§ 1.1471–4(c)(5)(iv)(B) when applied to an 
individual and as set forth in § 1.1471– 
3(e)(4)(v)(A) when applied to an entity. 

(138) U.S. owned foreign entity. The 
term U.S. owned foreign entity or United 
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States owned foreign entity has the 
meaning set forth in § 1.1471–5(c). 

(139) U.S. payee. The term U.S. payee 
means any payee that is a U.S. person. 

(140) U.S. payor. The term U.S. payor 
means a U.S. payor or U.S. middleman 
as defined in § 1.6049–5(c)(5). 

(141) U.S. person—(i) Except as other-
wise provided in paragraph (b)(141)(ii) 
of this section, the term U.S. person or 
United States person means a person de-
scribed in section 7701(a)(30), the 
United States government (including 
an agency or instrumentality thereof), 
a State (including an agency or instru-
mentality thereof), or the District of 
Columbia (including an agency or in-
strumentality thereof). The term U.S. 
person or United States person also 
means a foreign insurance company 
that has made an election under sec-
tion 953(d), provided that either the 
foreign insurance company is not a 
specified insurance company (as de-
scribed in § 1.1471–5(e)(1)(iv)), or the for-
eign insurance company is a specified 
insurance company and is licensed to 
do business in any State. 

(ii) The term U.S. person or United 
States person does not include a foreign 
insurance company that has made an 
election under section 953(d) if it is a 
specified insurance company and is not 
licensed to do business in any State. 
An individual will not be treated as a 
U.S. person for a taxable year or any 
portion of a taxable year that the indi-
vidual is a dual resident taxpayer 
(within the meaning of § 301.7701(b)- 
7(a)(1) of this chapter) who is treated as 
a nonresident alien pursuant to 
§ 301.7701(b)-7 of this chapter for pur-
poses of computing the individual’s 
U.S. tax liability. A U.S. person does 
not include an alien individual who has 
made an election under section 6013(g) 
or (h) to be treated as a resident of the 
United States. 

(142) U.S. source FDAP income. The 
term U.S. source FDAP income has the 
meaning set forth in § 1.1473–1(a)(2). 

(143) U.S. territory. The term U.S. ter-
ritory or possession of the United States 
means American Samoa, Guam, the 
Northern Mariana Islands, Puerto 
Rico, or the U.S. Virgin Islands. 

(144) U.S. withholding agent. The term 
U.S. withholding agent means a with-
holding agent that is either a U.S. per-

son or a U.S. branch of a foreign per-
son. 

(145) Withholdable payment. The term 
withholdable payment has the meaning 
set forth in § 1.1473–1(a). 

(146) Withholding. The term with-
holding means the deduction and with-
holding of tax at the applicable rate 
from a payment. 

(147) Withholding agent. The term 
withholding agent has the meaning set 
forth in § 1.1473–1(d). 

(148) Withholding certificate. The term 
withholding certificate means a Form W– 
8, Form W–9, or any other certificate 
that under the Code or regulations cer-
tifies or establishes the chapter 4 sta-
tus of a payee or beneficial owner. 

(149) WP. The term WP or withholding 
foreign partnership means a foreign 
partnership that has executed the 
agreement described in § 1.1441– 
5(c)(2)(ii). 

(150) Written statement. The term writ-
ten statement has the meaning set forth 
in § 1.1471–3(c)(4). 

(151) WT. The term WT or withholding 
foreign trust means a foreign grantor 
trust or foreign simple trust that has 
executed the agreement described in 
§ 1.1441–5(e)(5)(v). 

(c) Effective/applicability date. This 
section applies on January 6, 2017. How-
ever, taxpayers may apply these provi-
sions as of January 28, 2013. (For the 
rules that apply beginning on January 
28, 2013, and before January 6, 2017, see 
this section as in effect and contained 
in 26 CFR part 1 revised April 1, 2016.) 

[T.D. 9610, 78 FR 5906, Jan. 28, 2013; 78 FR 
55203, Sept. 10, 2013, as amended by T.D. 9657, 
79 FR 12825, Mar. 6, 2014; T.D. 9809, 82 FR 2148, 
Jan. 6, 2017] 

§ 1.1471–1T Scope of chapter 4 and 
definitions (temporary). 

(a) [Reserved]. For further guidance, 
see § 1.1471–1(a). 

(b) [Reserved]. For further guidance, 
see § 1.1471–1(b). 

(1) through (98) [Reserved]. For fur-
ther guidance, see § 1.1471–1(b)(1) 
through (98). 

(99) Permanent residence address. The 
term permanent residence address is the 
address in the country of which the 
person claims to be a resident for pur-
poses of that country’s income tax. The 
address of a financial institution with 
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which the person maintains an ac-
count, a post office box, or an address 
used solely for mailing purposes is not 
a permanent residence address unless 
such address is the only permanent ad-
dress used by the person and appears as 
the person’s registered address in the 
person’s organizational documents. An 
address that is provided subject to in-
structions to hold all mail to that ad-
dress must be accompanied by certain 
documentary evidence described in 
§ 1.1441–1(c)(38)(ii). If the person is an 
individual who does not have a tax res-
idence in any country, the permanent 
address is the place at which the per-
son normally resides. If the person is 
an entity and does not have a tax resi-
dence in any country, then the perma-
nent residence address is the place at 
which the person maintains its prin-
cipal office. 

(100) through (151) [Reserved]. For 
further guidance, see § 1.1471–1(b)(100) 
through (151). 

(c) [Reserved]. For further guidance, 
see § 1.1471–1(c). 

(d) Expiration date. The applicability 
of this section expires on December 30, 
2019. 

[T.D. 9809, 82 FR 2150, Jan. 6, 2017, as amend-
ed at 82 FR 29729, June 30, 2017] 

§ 1.1471–2 Requirement to deduct and 
withhold tax on withholdable pay-
ments to certain FFIs. 

(a) Requirement to withhold on pay-
ments to FFIs—(1) General rule of with-
holding. Under section 1471(a), notwith-
standing any exemption from with-
holding under any other provision of 
the Code or regulations, a withholding 
agent must withhold 30 percent of any 
withholdable payment made after June 
30, 2014, to a payee that is an FFI un-
less either the withholding agent can 
reliably associate the payment with 
documentation upon which it is per-
mitted to rely to treat the payment as 
exempt from withholding under para-
graph (a)(4) of this section or the pay-
ment is made under a grandfathered 
obligation that is described in para-
graph (b) of this section or constitutes 
gross proceeds from the disposition of 
such an obligation. A withholding 
agent that is making a payment must 
determine who the payee is under 
§ 1.1471–3(a) with respect to that pay-

ment and the chapter 4 status of such 
payee. See § 1.1471–3 for requirements 
for determining the chapter 4 status of 
a payee, including additional docu-
mentation requirements that apply 
when a payment is made to an inter-
mediary or flow-through entity that is 
not the payee. Withholding under this 
section applies without regard to 
whether the payee receives a 
withholdable payment as a beneficial 
owner or as an intermediary. See para-
graph (a)(2)(iv) of this section for a de-
scription of the withholding require-
ments imposed on territory financial 
institutions as withholding agents 
under chapter 4. In the case of a 
withholdable payment to a NFFE, a 
withholding agent is required to deter-
mine whether withholding applies 
under section 1472 and § 1.1472–1. Except 
as otherwise provided in the regula-
tions under chapter 4, a withholding 
obligation arises on the date a pay-
ment is made, as determined under 
§ 1.1473–1(a). 

(2) Special withholding rules—(i) Re-
quirement to withhold on payments of 
U.S. source FDAP income to participating 
FFIs and deemed-compliant FFIs that are 
NQIs, NWPs, or NWTs, and U.S. branches 
acting as intermediaries. A withholding 
agent that, after June 30, 2014, makes a 
payment of U.S. source FDAP income 
to a participating FFI or deemed-com-
pliant FFI that is an NQI receiving the 
payment as an intermediary, or a NWP 
or NWT, must withhold 30 percent of 
the payment unless the withholding is 
reduced under this paragraph (a)(2)(i). 
A withholding agent is not required to 
withhold on a payment, or portion of a 
payment, that it can reliably associate, 
in the manner described in § 1.1471– 
3(c)(2), with a valid intermediary or 
flow-through withholding certificate 
that meets the requirements of § 1.1471– 
3(d)(4) and a withholding statement 
that meets the requirements of § 1.1471– 
3(c)(3)(iii)(B) and that allocates the 
payment or portion of the payment to 
payees for which no withholding is re-
quired under chapter 4. Further, a 
withholding agent is not required to 
withhold on a payment that it can reli-
ably associate with documentation in-
dicating that the payee is a U.S. 
branch treated as a U.S. person (as de-
fined in § 1.1471–1(b)(135)) or is a U.S. 
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branch of an FFI that is not treated as 
a U.S. person but that applies the rules 
described in § 1.1471–4(d)(2)(iii)(C). See 
also § 1.1471–3(c)(3)(iii)(H) for the rules 
for valid documentation of a U.S. 
branch. 

(ii) Residual withholding responsibility 
of intermediaries and flow-through enti-
ties. An intermediary or flow-through 
entity that receives a withholdable 
payment after June 30, 2014, is required 
to withhold on such payment to the ex-
tent required under chapter 4. Notwith-
standing the previous sentence, an 
intermediary or flow-through entity is 
not required to withhold if another 
withholding agent has withheld the full 
amount required. Further, an NQI, 
NWP, or NWT is not required to with-
hold with respect to a withholdable 
payment under chapter 4 if it has pro-
vided a valid intermediary withholding 
certificate or flow-through withholding 
certificate and all of the information 
required by § 1.1471–3(c)(3)(iii), and it 
does not know, and has no reason to 
know, that another withholding agent 
failed to withhold the correct amount. 
A QI’s, WP’s, or WT’s obligation to 
withhold and report is determined in 
accordance with its QI agreement, WP 
agreement, or WT agreement. 

(iii) Requirement to withhold if a par-
ticipating FFI or registered deemed-com-
pliant FFI makes an election to be with-
held upon. A person that otherwise 
would be a payee with respect to a pay-
ment but that makes an election to be 
withheld upon does not agree to accept 
primary withholding responsibility for 
the payment under chapter 3 or 4. Ac-
cordingly, such person cannot be treat-
ed as the payee and the withholding 
agent must determine whether it must 
withhold based on the chapter 4 status 
of the payee on whose behalf the person 
is receiving the payment. The election 
to be withheld upon is only available to 
the extent provided in paragraph 
(a)(2)(iii)(A) and (B) of this section. The 
election is not available to an entity 
that is required to accept primary 
withholding responsibility for the pay-
ment, such as a WP or WT receiving a 
payment of U.S. source FDAP income, 
or an entity that already must be with-
held upon because it may not accept 
primary withholding responsibility for 
the payment and, as such, already 

must pass up documentation with re-
spect to the payee to the withholding 
agent, such as a participating FFI that 
is an NQI receiving a payment of U.S. 
source FDAP income. 

(A) Election to be withheld upon for 
U.S. source FDAP income. A withholding 
agent is required to withhold with re-
spect to a payment, or portion of a 
payment, that is U.S. source FDAP in-
come subject to withholding that is 
made after June 30, 2014, to a QI that 
has elected in accordance with this 
paragraph to be withheld upon, unless 
such withholding agent also makes an 
election to be withheld upon under this 
paragraph (a)(2)(iii)(A) or is an FFI 
that may not accept primary with-
holding responsibility for the payment. 
In such case, the withholding agent 
must withhold 30 percent of the portion 
of the payment that is allocable, pursu-
ant to a withholding statement de-
scribed in § 1.1471–3(c)(3)(iii)(B) provided 
by the QI, to recalcitrant account hold-
ers and nonparticipating FFIs. If no 
such allocation information is pro-
vided, the withholding agent must 
apply the presumption rules of § 1.1471– 
3(f) to determine the chapter 4 status 
of the payee. A QI that is an FFI and 
that makes the election to be withheld 
upon with respect to a payment of U.S. 
source FDAP income may not assume 
primary withholding responsibility 
under chapter 3 for that payment. Con-
versely, a QI that is an FFI and that 
does not make the election to be with-
held upon with respect to a payment of 
U.S. source FDAP income is required 
to assume primary withholding respon-
sibility under chapter 3 for that pay-
ment. The election to be withheld upon 
is only available with respect to a pay-
ment of U.S. source FDAP income if— 

(1) The withholding agent is a par-
ticipating FFI, reporting Model 1 FFI, 
QI, or a U.S. withholding agent; 

(2) The person who receives the pay-
ment is a participating FFI or reg-
istered deemed-compliant FFI that 
acts as a QI with respect to the pay-
ment; 

(3) The person who receives the pay-
ment provides the withholding agent, 
at or before the time of the payment, 
with a valid intermediary withholding 
certificate with respect to the payment 
that notifies the withholding agent 
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that it has elected to be withheld upon, 
certifies that it is not assuming pri-
mary withholding responsibility under 
chapter 3, and designates whether such 
election is made for all accounts held 
with the withholding agent or for the 
specific accounts identified on the 
withholding certificate; and 

(4) The intermediary withholding cer-
tificate is accompanied by a with-
holding statement described in § 1.1471– 
3(c)(3)(iii)(B). 

(B) Election to be withheld upon for 
gross proceeds. [Reserved] 

(iv) Withholding obligation of a terri-
tory financial institution. A territory fi-
nancial institution that is a flow- 
through entity or that acts as an inter-
mediary with respect to a withholdable 
payment has an obligation to withhold 
(to the extent required under this sec-
tion and § 1.1472–1(b)) if it agrees to be 
treated as a U.S. person with respect to 
the payment for purposes of both chap-
ter 4 and § 1.1441–1(b)(2)(iv)(A). A terri-
tory financial institution that is a 
flow-through entity or that acts as an 
intermediary with respect to a 
withholdable payment is not required 
to withhold under paragraph (a)(1) of 
this section or § 1.1472–1(b), however, if 
it has provided the withholding agent 
that is a U.S. withholding agent, par-
ticipating FFI, reporting Model 1 FFI, 
or QI with all of the documentation de-
scribed in § 1.1471–3(c)(3)(iii) (in which 
it has not agreed to be treated as a U.S. 
person with respect to the payment), 
and it does not know, or have reason to 
know, that another withholding agent 
failed to withhold the correct amount 
or failed to report the payment cor-
rectly under § 1.1474–1(d). 

(v) Withholding obligation of a foreign 
branch of a U.S. financial institution. A 
foreign branch of a U.S. financial insti-
tution is a U.S. withholding agent and 
a payee that is a U.S. person, and is 
generally not an FFI. However, a for-
eign branch of a U.S. financial institu-
tion that is also a reporting Model 1 
FFI is both a withholding agent and a 
registered deemed-compliant FFI. Ad-
ditionally, a QI branch of a U.S. finan-
cial institution is both a withholding 
agent and either a participating FFI or 
a registered deemed-compliant FFI. 
Therefore, a foreign branch of a U.S. fi-
nancial institution is not subject to 

withholding under chapter 4 but has an 
obligation to withhold under this sec-
tion and § 1.1472–1 and may be liable for 
the tax if it fails to do so. See § 1.1471– 
2(a) (requirement to withhold on pay-
ments to FFIs) and § 1.1471–3(a)(3)(iii) 
(U.S. intermediary or agent of a for-
eign person). A foreign branch that is a 
reporting Model 1 FFI or a reporting 
Model 2 FFI may apply the procedures 
under Annex I of an applicable IGA to 
document the chapter 4 status of a 
payee of a withholdable payment that 
is a holder of an account maintained by 
the branch in the Model 1 or Model 2 
IGA jurisdiction. A QI branch of a U.S. 
financial institution must withhold in 
accordance with this chapter as pro-
vided in the QI agreement in addition 
to meeting its obligations under either 
§ 1.1471–4(b) and its FFI agreement or 
§ 1.1471–5(f). 

(vi) Payments of gross proceeds. [Re-
served] 

(3) Coordination of withholding under 
sections 1471(a) and (b). The following 
entities are deemed to satisfy their 
withholding obligations under section 
1471(a) and this section: participating 
FFIs that comply with the withholding 
requirements of § 1.1471–4(b); exempt 
beneficial owners; section 501(c) enti-
ties described in § 1.1471–5(e)(5)(v); and 
nonprofit organizations described in 
§ 1.1471–5(e)(5)(vi). See § 1.1471–5(f) for 
when a deemed-compliant FFI is 
deemed to satisfy its withholding obli-
gations under section 1471(a) and this 
section. 

(4) Payments for which no withholding 
is required. A withholding agent that 
has determined, in accordance with the 
documentation requirements and other 
rules provided in § 1.1471–3, that the 
payee of a withholdable payment is a 
foreign entity must determine whether 
the payment is exempt from with-
holding. Paragraphs (a)(4)(i) through 
(viii) of this section describe the cir-
cumstances in which a withholdable 
payment is not subject to withholding 
under section 1471(a) and this section. 

(i) Exception to withholding if the with-
holding agent lacks control, custody, or 
knowledge—(A) In general. A with-
holding agent that is not related to the 
payee or beneficial owner has an obli-
gation to withhold under chapter 4 
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only to the extent that, at any time be-
tween the date that the obligation to 
withhold would arise (but for the provi-
sions of this paragraph (a)(4)(i)) and the 
due date for filing the return on Form 
1042 (including extensions) for the year 
in which the payment occurs, it has 
control over or custody of money or 
property owned by the payee or bene-
ficial owner from which to withhold an 
amount and has knowledge of the facts 
that give rise to the payment. The ex-
emption from the obligation to with-
hold under this paragraph (a)(4)(i) does 
not apply, however, to payments with 
respect to stock or other securities or 
if the lack of control or custody of 
money or property from which to with-
hold is part of a pre-arranged plan 
known to the withholding agent to 
avoid withholding under section 1471 or 
1472. A withholding agent does not lack 
control over money or property for 
purposes of this paragraph (a)(4)(i) if 
the withholding agent directs another 
party to make the payment. Thus, for 
example, a principal does not cease to 
have control over a payment when it 
contracts with a paying agent to make 
the payments to its account holders in 
lieu of paying the account holders di-
rectly. Further, a withholding agent 
does not lack knowledge of the facts 
that give rise to a payment merely be-
cause the withholding agent does not 
know the character or source of the 
payment for U.S. tax purposes. See 
paragraph (a)(5) of this section for 
rules addressing a withholding agent’s 
obligations when the withholding 
agent has knowledge of the facts that 
give rise to the payment, but the char-
acter or source of the payment is not 
known. For purposes of this paragraph 
(a)(4)(i), a withholding agent is related 
to the payee or beneficial owner if it is 
related within the meaning of section 
482. Any exemption from withholding 
pursuant to this paragraph (a)(4)(i) ap-
plies without a requirement that docu-
mentation be furnished to the with-
holding agent. The special rules set 
forth in § 1.1441–2(d)(2) through (4), re-
garding the obligation of a withholding 
agent with respect to cancellation of 
debt, the satisfaction of a tax liability 
following underwithholding by a with-
holding agent, and amounts described 
in § 1.860G–3(b)(1) (regarding certain 

partnership allocations of REMIC net 
income with respect to a REMIC resid-
ual interest) also apply for purposes of 
chapter 4. 

(B) Example. A, an individual, owns 
stock in DC, a domestic corporation, 
through a custodian, Bank 1, that is a 
participating FFI. A also has a money 
market account at Bank 2, which is 
also a participating FFI. DC pays a div-
idend of $1,000 that is deposited in A’s 
custodial account at Bank 1. A then di-
rects Bank 1 to transfer $1,000 to A’s 
money market account at Bank 2. With 
respect to the payment of the dividend 
into A’s custodial account with Bank 1, 
both DC and Bank 1 are withholding 
agents making a withholdable payment 
for which they have custody, control, 
and knowledge. See § 1.1473– 
1(a)(2)(vii)(B) and (d). Therefore, both 
DC and Bank 1 have an obligation to 
withhold on the payment unless they 
can reliably associate the payment 
with documentation sufficient to treat 
the respective payees as not subject to 
withholding under chapter 4. With re-
spect to the wire transfer of $1,000 from 
A’s account at Bank 1 to A’s account at 
Bank 2, neither Bank 1 nor Bank 2 is 
required to withhold with respect to 
the transfer because neither bank has 
knowledge of the facts that gave rise to 
the payment. Even though Bank 1 is a 
custodian with respect to A’s interest 
in DC and has knowledge regarding the 
$1,000 dividend paid to A, once Bank 1 
credits the $1,000 dividend to A’s ac-
count, the $1,000 becomes A’s property. 
When A transfers the $1,000 to its ac-
count at Bank 2, this constitutes a sep-
arate payment about which Bank 1 has 
no knowledge regarding the type of 
payment made. Further, Bank 2 only 
has knowledge that it receives $1,000 to 
be credited to A’s account but has no 
knowledge regarding the type of pay-
ment made. Accordingly, Bank 1 and 
Bank 2 have no withholding obligation 
with respect to the transfer from A’s 
custodial account at Bank 1 to A’s 
money market account at Bank 2. 

(ii) Exception to withholding for certain 
payments made prior to July 1, 2016 (tran-
sitional)—(A) In general. For any 
withholdable payment made prior to 
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July 1, 2016, with respect to a pre-
existing obligation for which a with-
holding agent does not have docu-
mentation indicating the payee’s sta-
tus as a nonparticipating FFI, the 
withholding agent is not required to 
withhold under this section and section 
1471(a) unless the payee is a prima facie 
FFI. 

(B) Prima facie FFIs. If the payee is a 
prima facie FFI, the withholding agent 
must treat the payee as a nonpartici-
pating FFI beginning on January 1, 
2015, until the date the withholding 
agent obtains documentation sufficient 
to establish a different chapter 4 status 
of the payee. A prima facie FFI means 
any payee if— 

(1) The withholding agent has avail-
able as part of its electronically 
searchable information a designation 
for the payee as a QI or NQI; or 

(2) For an account maintained in the 
United States, the payee is presumed 
to be a foreign entity under § 1.1471–3(f) 
or is documented as a foreign entity for 
purposes of chapter 3 or 61, and the 
withholding agent has recorded as part 
of its electronically searchable infor-
mation one of the following North 
American Industry Classification Sys-
tem or Standard Industrial Classifica-
tion codes indicating that the payee is 
a financial institution: 

(i) Commercial Banking (NAICS 
522110). 

(ii) Savings Institutions (NAICS 
522120). 

(iii) Credit Unions (NAICS 522130). 
(iv) Other Depositary Credit Inter-

mediation (NAICS 522190). 
(v) Investment Banking and Securi-

ties Dealing (NAICS 523110). 
(vi) Securities Brokerage (NAICS 

523120). 
(vii) Commodity Contracts Dealing 

(NAICS 523130). 
(viii) Commodity Contracts Broker-

age (NAICS 523140). 
(ix) Miscellaneous Financial Invest-

ment Activities (NAICS 523999). 
(x) Open-End Investment Funds 

(NAICS 525910). 
(xi) Commercial Banks, NEC (SIC 

6029). 
(xii) Branches and Agencies of For-

eign Banks (branches) (SIC 6081). 
(xiii) Foreign Trade and International 

Banking Institutions (SIC 6082). 

(xiv) Asset-Backed Securities (SIC 
6189). 

(xv) Security & Commodity Brokers, 
Dealers, Exchanges & Services (SIC 
6200). 

(xvi) Security Brokers, Dealers & Flo-
tation Companies (SIC 6211). 

(xvii) Commodity Contracts Brokers 
& Dealers (SIC 6221). 

(xviii) Unit Investment Trusts, Face- 
Amount Certificate Offices, and Closed- 
End Management Investment Offices 
(SIC 6726). 

(iii) Payments to a participating FFI. 
Except to the extent provided in para-
graph (a)(2)(i) of this section, a with-
holding agent is not required to with-
hold under section 1471(a) and this sec-
tion on a withholdable payment made 
to a payee that the withholding agent 
can treat as a participating FFI in ac-
cordance with § 1.1471–3(d)(4). For this 
purpose, a limited branch of a partici-
pating FFI is treated as a nonpartici-
pating FFI. 

(iv) Payments to a deemed-compliant 
FFI. Except to the extent provided in 
paragraph (a)(2)(i) or (iii) of this sec-
tion, a withholding agent is not re-
quired to withhold under section 
1471(a) and this section on a 
withholdable payment made to a payee 
that the withholding agent can treat as 
a deemed-compliant FFI in accordance 
with § 1.1471–3(d)(4) through (7). For 
this purpose, a limited branch of a 
deemed-compliant FFI is treated as a 
nonparticipating FFI. 

(v) Payments to an exempt beneficial 
owner. A withholding agent is not re-
quired to withhold under section 
1471(a) and this section on a 
withholdable payment to the extent 
that the withholding agent can reliably 
associate the payment with docu-
mentation to determine the portion of 
the payment that is allocable to an ex-
empt beneficial owner in accordance 
with § 1.1471–3(d)(8). For example, a 
withholding agent is not required to 
withhold under this section on a 
withholdable payment made to a payee 
that is an exempt beneficial owner 
with respect to the payment, to a non-
participating FFI to the extent that 
the nonparticipating FFI receives the 
payment as an intermediary on behalf 
of one or more of its account holders 
that are exempt beneficial owners, or 
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to a flow-through entity to the extent 
that the flow-through entity receives 
the payment with respect to one or 
more of its partners, beneficiaries, or 
owners (as applicable) that are exempt 
beneficial owners. See § 1.1471–3(d)(8)(ii) 
for special rules for a withholding 
agent to determine the portion of a 
withholdable payment that is bene-
ficially owned by an exempt beneficial 
owner in the case of a payment made 
to a nonparticipating FFI. 

(vi) Payments to a territory financial 
institution. A withholding agent is not 
required to withhold under section 
1471(a) and this section on a 
withholdable payment made to a payee 
that the withholding agent can treat as 
a territory financial institution that 
beneficially owns the payment in ac-
cordance with § 1.1471–3(d)(10)(i). A 
withholding agent also is not required 
to withhold under this section on a 
withholdable payment that the with-
holding agent can treat, in accordance 
with § 1.1471–3(d)(10)(ii), as made to a 
territory financial institution that is a 
flow-through entity or that acts as an 
intermediary with respect to the pay-
ment and that has agreed to be treated 
as a U.S. person for purposes of chap-
ters 3 and 4 with respect to the pay-
ment. A territory financial institu-
tion’s agreement to be treated as a 
U.S. person for purposes of this section 
must be evidenced by a withholding 
certificate described in § 1.1471– 
3(c)(3)(iii)(F) furnished by the territory 
financial institution to the with-
holding agent. 

(vii) Payments to an account held with 
a clearing organization with FATCA-com-
pliant membership. [Reserved] 

(viii) Payments to certain excepted ac-
counts. A withholding agent is not re-
quired to withhold under chapter 4 on a 
withholdable payment made to an ac-
count described in § 1.1471–5(b)(2). 

(5) Withholding requirements if source 
or character of payment is unknown—(i) 
General rule. If a withholding agent has 
knowledge of the facts that give rise to 
a payment but is unable to determine 
at the time of payment the character 
of the payment sufficiently to deter-
mine whether it is a withholdable pay-
ment, such payment must be treated as 
a withholdable payment. If a with-
holding agent has knowledge of the 

facts that give rise to a payment but is 
unable to determine at the time of pay-
ment the source of the payment, such 
payment must be treated as U.S. 
source income. For example, if a with-
holding agent does not know at the 
time of payment the amount of the 
payment that is a withholdable pay-
ment, because that calculation depends 
on facts that are not known at the 
time of payment (for example, because 
the withholding agent does not know 
whether services were performed in the 
United States or whether the payment 
constitutes income to the recipient) 
the withholding agent must withhold 
an amount necessary to ensure that 
the amount withheld is not less than 30 
percent of the amount that could be a 
withholdable payment, subject to the 
limitation that the withheld amount 
must not exceed 30 percent of the 
amount paid. Notwithstanding this 
paragraph (a)(5), a withholding agent 
may presume a payment to be effec-
tively connected with the conduct of a 
trade or business in the United States, 
and thus, not a withholdable payment, 
if it can do so under § 1.1471–3(f)(6) (re-
garding payments to certain U.S. 
branches). 

(ii) Optional escrow procedure. With 
respect to a payment described in para-
graph (a)(5) of this section, the with-
holding agent may elect to retain 30 
percent of the payment to hold in es-
crow until the earlier of the date that 
the amount of the withholdable pay-
ment can be determined or one year 
from the date the amount is placed in 
escrow, at which time either the with-
holding becomes due under this section 
or, to the extent that it is determined 
that the payment is of a type for which 
no withholding is required, the 
escrowed amount must be paid to the 
payee. 

(b) Grandfathered obligations—(1) 
Grandfathered treatment of outstanding 
obligations. Notwithstanding § 1.1473– 
1(a), a withholdable payment does not 
include any payment made under a 
grandfathered obligation described in 
paragraph (b)(2)(i)(A) of this section, or 
any gross proceeds from the disposition 
of such an obligation. Notwithstanding 
§ 1.1471–5(h), a foreign passthru pay-
ment does not include any payment 
made under a grandfathered obligation 
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described in paragraph (b)(2)(i)(A) or 
(B) of this section, or any gross pro-
ceeds from the disposition of such an 
obligation. A premium paid with re-
gard to an insurance contract or annu-
ity contract that is a grandfathered ob-
ligation is treated as a payment made 
under a grandfathered obligation. 

(2) Definitions. The following defini-
tions apply solely for purposes of this 
paragraph (b). 

(i) Grandfathered obligation—(A) The 
term grandfathered obligation means— 

(1) Any obligation outstanding on 
July 1, 2014; 

(2) Any obligation that gives rise to a 
withholdable payment solely because 
the obligation is treated as giving rise 
to a dividend equivalent pursuant to 
section 871(m) and the regulations 
thereunder, provided that the obliga-
tion is executed on or before the date 
that is six months after the date on 
which obligations of its type are first 
treated as giving rise to dividend 
equivalents; 

(3) Any agreement requiring a se-
cured party to make a payment with 
respect to, or to repay, collateral post-
ed to secure a grandfathered obliga-
tion. If collateral (or a pool of collat-
eral) secures both grandfathered obli-
gations and obligations that are not 
grandfathered, the collateral posted to 
secure the grandfathered obligations 
may be determined by allocating (pro 
rata by value) the collateral (or each 
item comprising the pool of collateral) 
to all outstanding obligations secured 
by the collateral (or pool of collateral) 
or, if the collateral cannot be allocated 
pro rata to all obligations, by allo-
cating all collateral to obligations that 
are not grandfathered and withholding 
to the extent required under chapter 4; 
and 

(4) Any obligation that gives rise to 
substitute interest (as defined in 
§ 1.861–2(a)(7)) that arises from the 
payee posting a grandfathered obliga-
tion described in paragraph 
(b)(2)(i)(A)(1) of this section as collat-
eral. 

(B) Solely for purposes of a foreign 
passthru payment, the term grand-
fathered obligation also includes any ob-
ligation that is executed on or before 
the date that is six months after the 
date on which final regulations defin-

ing the term foreign passthru payment 
are filed with the FEDERAL REGISTER. 

(ii) Obligation—(A) Except as other-
wise provided in paragraph (b)(2)(ii)(B) 
of this section, the term obligation 
means any legally binding agreement 
or instrument. An obligation for pur-
poses of this paragraph (b)(2)(i) in-
cludes, for example— 

(1) A debt instrument (for example, a 
bond, guaranteed investment certifi-
cate, or term deposit); 

(2) An agreement to extend credit for 
a fixed term (for example, a line of 
credit or a revolving credit facility), 
provided that the agreement as of its 
issue date fixes the material terms (in-
cluding a stated maturity date) under 
which the credit will be provided; 

(3) A derivatives transaction entered 
into between counterparties under an 
ISDA Master Agreement that is evi-
denced by a confirmation; 

(4) A life insurance contract under 
which the entire contract value is pay-
able no later than upon the death of 
the individual(s) insured under the con-
tract but, in the case of a life insurance 
contract that contains a provision that 
permits the substitution of a new indi-
vidual as the insured under the con-
tract, only until a substitution occurs; 
and 

(5) An immediate annuity contract 
payable for a period certain or for the 
life of the annuitant. 

(B) An obligation for purposes of this 
paragraph (b)(2)(ii) does not include 
any legal agreement or instrument 
that— 

(1) Is treated as equity for U.S. tax 
purposes; 

(2) Lacks a stated expiration or term 
(for example, a savings deposit or de-
mand deposit, a deferred annuity con-
tract, or an annuity contract that per-
mits a substitution of a new individual 
as the annuitant under the contract); 

(3) Is a brokerage agreement, custo-
dial agreement, investment linked in-
surance contract, investment linked 
annuity contract, or similar agreement 
to hold financial assets for the account 
of others and to make and receive pay-
ments of income and other amounts 
with respect to such assets; or 

(4) Is a master agreement that mere-
ly sets forth standard terms and condi-
tions that are intended to apply to a 
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series of transactions between parties 
but that does not set forth all of the 
specific terms necessary to conclude a 
particular transaction. 

(iii) Date outstanding. Except as pro-
vided in the following sentence, an ob-
ligation that constitutes indebtedness 
for U.S. tax purposes is outstanding on 
the date provided in paragraph (b)(2)(i) 
if it has an issue date before such date. 
In all other cases, including an agree-
ment described in paragraph 
(b)(2)(ii)(A)(2) of this section, an obliga-
tion is outstanding on the date pro-
vided in paragraph (b)(2)(i) if a legally 
binding agreement establishing the ob-
ligation was executed between the par-
ties to the agreement before such date. 
Any material modification of an out-
standing obligation will result in the 
obligation being treated as newly 
issued or executed as of the effective 
date of such modification. 

(iv) Material modification. In the case 
of an obligation that constitutes in-
debtedness for U.S. tax purposes, a ma-
terial modification is any significant 
modification of the debt instrument as 
defined in § 1.1001–3(e). For life insur-
ance contracts, a material modifica-
tion includes any substitution of the 
insured under the contract. In all other 
cases, whether a modification of an ob-
ligation is material is determined 
based on the facts and circumstances. 

(3) Application to flow-through enti-
ties—(i) Partnerships. A payment made 
under a grandfathered obligation in-
cludes a payment made to a partner-
ship with respect to such obligation 
and a payment made with respect to a 
partnership’s disposition of such obli-
gation. A payment made under a 
grandfathered obligation also includes 
the income from such obligation that 
is includible in the gross income of a 
partner with respect to a capital or 
profits interest in the partnership and 
the gross proceeds allocated to a part-
ner from the disposition of such obliga-
tion as determined under § 1.1473– 
1(a)(5)(vii). 

(ii) Simple trusts. A payment made 
under a grandfathered obligation in-
cludes a payment made to a simple 
trust with respect to such obligation, 
including a payment made with respect 
to a simple trust’s disposition of such 
obligation. A payment made under a 

grandfathered obligation also includes 
income from such obligation that is in-
cludible in the income of a beneficiary 
and further includes a beneficiary’s 
share of the gross proceeds from a dis-
position of such obligation as deter-
mined under § 1.1473–1(a)(5)(vii). 

(iii) Grantor trusts. A payment made 
under a grandfathered obligation in-
cludes a payment made to a grantor 
trust with respect to such obligation, 
including a payment made with respect 
to the trust’s disposition of such obli-
gation. A payment made under a 
grandfathered obligation also includes 
income from such obligation that is in-
cludible in the gross income of a person 
that is treated as an owner of the trust 
and the gross proceeds from the dis-
position of such obligation to the ex-
tent such owner is treated as owning 
the portion of the trust that consists of 
the obligation. 

(4) Determination by withholding agent 
of grandfathered treatment—(i) In gen-
eral. A withholding agent other than 
the issuer of the obligation (or agent of 
the issuer) may, absent actual knowl-
edge, rely on a written statement by 
the issuer of the obligation to deter-
mine if such obligation meets the re-
quirements for grandfathered treat-
ment provided under this paragraph 
(b). 

(ii) Determination of material modifica-
tion. For purposes of paragraph 
(b)(2)(iv) of this section (defining mate-
rial modification), a withholding 
agent, other than the issuer of the obli-
gation (or an agent of the issuer), is re-
quired to treat a modification of the 
obligation as material only if the with-
holding agent has actual knowledge 
thereof, such as in the event the with-
holding agent receives a disclosure in-
dicating that there has been or will be 
a material modification to such obliga-
tion. The issuer of the obligation (or an 
agent of the issuer) that is a with-
holding agent is required to treat a 
modification of the obligation as mate-
rial if the withholding agent knows or 
has reason to know that a material 
modification has occurred with respect 
to the obligation. 

(iii) Record retention. A withholding 
agent that relies on a document pro-
vided by the issuer of an obligation as 
described in paragraph (b)(4)(i) or (ii) of 
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this section must retain such docu-
ment in its records for the applicable 
period of limitations on assessment 
and collection with respect to amounts 
paid under the obligation or from dis-
position of the obligation. 

(c) Effective/applicability date. This 
section applies on January 6, 2017. How-
ever, taxpayers may apply these provi-
sions as of January 28, 2013. (For the 
rules that apply beginning on January 
28, 2013, and before January 6, 2017, see 
this section as in effect and contained 
in 26 CFR part 1 revised April 1, 2016.) 

[T.D. 9610, 78 FR 5911, Jan. 28, 2013; 78 FR 
55203, Sept. 10, 2013, as amended by T.D. 9657, 
79 FR 12828, Mar. 6, 2014; 79 FR 37176, July 1, 
2014; T.D. 9809, 82 FR 2150, Jan. 6, 2017; 82 FR 
29729, June 30, 2017] 

§ 1.1471–3 Identification of payee. 
(a) Payee defined—(1) In general. Ex-

cept as otherwise provided in this para-
graph (a), for purposes of chapter 4 a 
payee is the person to whom a payment 
is made, regardless of whether such 
person is the beneficial owner of the 
amount. 

(2) Payee with respect to a financial ac-
count. For purposes of payments made 
to a financial account and except as 
otherwise provided in paragraph (a)(3) 
of this section, the payee is the holder 
of the financial account. 

(3) Exceptions—(i) Certain foreign 
agents or intermediaries—(A) Except as 
otherwise provided in paragraphs 
(a)(3)(iv) and (vi) of this section (appli-
cable to territory financial institutions 
and certain U.S. branches), a foreign 
person that is acting as an agent or 
intermediary with respect to a pay-
ment in accordance with paragraph 
(b)(1) of this section is not the payee if 
such foreign person is— 

(1) An NFFE, unless the NFFE is a QI 
that has assumed primary withholding 
responsibility; or 

(2) In the case of a payment of U.S. 
source FDAP income, a participating 
FFI, deemed-compliant FFI, or re-
stricted distributor, unless the partici-
pating FFI, deemed-compliant FFI, or 
restricted distributor is a QI that has 
assumed primary withholding responsi-
bility. 

(B) In the case of an agent or inter-
mediary described in paragraph 
(a)(3)(i)(A) of this section, the payee is 

the person or persons for whom the 
agent or intermediary collects the pay-
ment. Thus, for example, the payee of a 
payment of U.S. source FDAP income 
that the withholding agent can reliably 
associate with a withholding certifi-
cate from a QI that does not assume 
primary withholding responsibility 
with respect to the payment under 
chapter 3, or a payment to a partici-
pating FFI that is an NQI, is the person 
or persons for whom the QI or NQI acts. 

(ii) Foreign flow-through entity—(A) A 
foreign entity that is a flow-through 
entity is a payee with respect to a pay-
ment only if the flow-through entity 
is— 

(1) An FFI that is not a participating 
FFI or deemed-compliant FFI, or re-
stricted distributor receiving a pay-
ment of U.S. source FDAP income; 

(2) An excepted NFFE that is not act-
ing as an agent or intermediary with 
respect to the payment; 

(3) A WP or WT that is not acting as 
an agent or intermediary with respect 
to the payment; or 

(4) Receiving income that is (or is 
deemed to be) effectively connected 
with the conduct of a trade or business 
in the United States, or receiving a 
payment of gross proceeds from the 
sale of property that can produce in-
come that is effectively connected with 
the conduct of a trade or business in 
the United States and that is excluded 
from the definition of a withholdable 
payment under § 1.1473–1(a)(4). 

(B) A withholding agent that makes 
a withholdable payment to a flow- 
through entity that is not described in 
paragraphs (a)(3)(ii)(A)(1) through (3) of 
this section will be required to treat 
the partner, beneficiary, or owner (as 
applicable) as the payee (looking 
through partners, beneficiaries, and 
owners that are themselves flow- 
through entities that are not described 
in paragraphs (a)(3)(ii)(A)(1) through 
(3)). 

(iii) U.S. intermediary or agent of a for-
eign person. A withholding agent that 
makes a withholdable payment to a 
U.S. person and has actual knowledge 
that the person receiving the payment 
is acting as an intermediary or agent 
of a foreign person with respect to the 
payment must treat such foreign per-
son, and not the intermediary or agent, 
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as the payee of such payment. Notwith-
standing the previous sentence, a with-
holding agent that makes a 
withholdable payment to a U.S. finan-
cial institution or a U.S. insurance 
broker (to the extent such 
withholdable payment is a payment of 
premiums) that is acting as an inter-
mediary or agent with respect to the 
payment on behalf of one or more for-
eign persons may treat the U.S. finan-
cial institution or U.S. insurance 
broker as the payee if the withholding 
agent does not have reason to know 
that the U.S. financial institution or 
U.S. insurance broker will not comply 
with its obligations to withhold under 
sections 1471 and 1472. 

(iv) Territory financial institution. A 
withholding agent that makes a 
withholdable payment to a territory fi-
nancial institution that is a flow- 
through entity or is acting as an inter-
mediary or agent with respect to the 
payment may treat the territory finan-
cial institution as the payee only if the 
territory financial institution has 
agreed (as evidenced by a withholding 
certificate described in paragraphs 
(c)(3)(iii)(A) and (F) of this section) to 
be treated as a U.S. person with respect 
to the payment for purposes of both 
chapters 3 and 4. In all other cases, the 
withholding agent must treat as the 
payee the partner, beneficiary, or 
owner (as applicable) of the territory 
financial institution that is a flow- 
through entity (looking through part-
ners, beneficiaries, and owners that are 
themselves flow-through entities that 
are not described in paragraphs 
(a)(3)(ii)(A)(1) through (3)) or the per-
son on whose behalf the territory fi-
nancial institution is acting. 

(v) Disregarded entity or limited 
branch. Except as otherwise provided in 
paragraph (a)(3)(v) through (vii) of this 
section, a withholding agent that 
makes a withholdable payment to an 
entity that is disregarded for U.S. fed-
eral tax purposes under § 301.7701– 
2(c)(2)(i) of this chapter as an entity 
separate from its single owner must 
treat the single owner as the payee. 
The rules under § 1.1471–3(d)(4) and (e)(3) 
apply to determine the circumstances 
under which a withholding agent may 
treat a payment made to a disregarded 
entity owned by an FFI as made to a 

payee that is a participating FFI or 
registered deemed-compliant FFI, and 
not as a payment made to a payee that 
is a nonparticipating FFI. A with-
holding agent that makes a payment to 
a limited branch (including an entity 
disregarded as a separate entity from 
its owner if such owner is an FFI and 
the disregarded entity is unable to 
comply with the terms of an FFI agree-
ment with respect to accounts that it 
maintains) will be required to treat the 
payment as being made to a non-
participating FFI. 

(vi) U.S. branch treated as a U.S. per-
son. A withholdable payment to a U.S. 
branch is a payment to a U.S. person if 
the U.S. branch is treated as a U.S. 
person (as defined in § 1.1471–1(b)(135)). 
In such case, the U.S. branch is treated 
as the payee. A U.S. branch treated as 
a U.S. person, however, is not treated 
as a U.S. person for purposes of the 
withholding certificate it may provide 
to a withholding agent for purposes of 
chapter 4. Accordingly, a U.S. branch 
treated as a U.S. person must furnish a 
withholding certificate on a Form W–8 
to certify its chapter 4 status (and not 
a Form W–9, ‘‘Request for Taxpayer 
Identification Number and Certifi-
cation’’). See also paragraph (f)(6) of 
this section for the rules under which a 
withholding agent can presume a pay-
ment to a U.S. branch constitutes in-
come that is effectively connected with 
a U.S. trade or business. A U.S. branch 
treated as a U.S. person may not make 
an election to be withheld upon, as de-
scribed in section 1471(b)(3) and § 1.1471– 
2(a)(2)(iii), for purposes of chapter 4. 
See § 1.1471–4(c)(2)(v) for the rule re-
quiring a U.S. branch treated as a U.S. 
person to apply the due diligence rules 
applicable to a U.S. withholding agent. 
See also § 1.1474–1(i)(1) and (2) for the 
requirement of a U.S. branch to report 
information regarding certain U.S. 
owners of owner documented FFIs and 
passive NFFEs. See § 1.1471–4(d) for 
rules for when a U.S. branch reports as 
a U.S. person. 

(vii) Foreign branch of a U.S. person. A 
payment to a foreign branch of a U.S. 
person is generally a payment to a U.S. 
payee. However, a payment to a foreign 
branch of a U.S. financial institution 
will be treated as a payment to an FFI 
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if the foreign branch is a QI that is act-
ing as an intermediary with respect to 
the payment. Therefore, a foreign 
branch that is a QI will provide the 
withholding agent with an inter-
mediary withholding certificate and 
the withholding agent will report the 
payment as having been made to the 
foreign branch on a Form 1042–S. 

(b) Determination of payee’s status. Ex-
cept as otherwise provided in this sec-
tion, a withholding agent must base its 
determination of the chapter 4 status 
of a payee on documentation that the 
withholding agent can reliably asso-
ciate with such payment. If a with-
holding agent makes a payment to a 
person that is not the payee, the with-
holding agent will be required to deter-
mine the chapter 4 status of each inter-
mediary or flow-through entity in the 
payment chain until the withholding 
agent is able to identify the payee. 
Paragraph (c) of this section provides 
rules for when a withholding agent can 
reliably associate a payment with ap-
propriate documentation. Paragraph 
(d) of this section provides documenta-
tion requirements applicable to each 
class of payees, including exceptions 
for payments made with respect to off-
shore obligations or preexisting obliga-
tions. Paragraph (e) provides standards 
for determining when a withholding 
agent will be considered to have reason 
to know that a claim of exemption 
from withholding is unreliable or in-
correct. Paragraph (f) of this section 
provides presumptions that apply for 
purposes of determining a payee’s 
chapter 4 status in the absence of docu-
mentation or if the documentation pro-
vided is unreliable or incorrect. 

(1) Determining whether a payment is 
received by an intermediary. A with-
holding agent must treat the person 
who receives a payment as an inter-
mediary if it can reliably associate the 
payment with a valid intermediary 
withholding certificate on which the 
person who receives the payment 
claims to be a QI or NQI. A U.S. per-
son’s foreign branch that is acting in 
its capacity as a QI is treated as a for-
eign intermediary. A withholding 
agent that makes a payment with re-
spect to an offshore obligation must 
also treat the person who receives the 
payment as an intermediary if the per-

son has provided written notification, 
whether or not such notification is 
signed, that it accepts the payment on 
behalf of another person or persons. A 
withholding agent may rely on the 
type of certificate furnished as deter-
minative of whether the person who re-
ceives the payment is an intermediary, 
unless the withholding agent knows or 
has reason to know that the certificate 
is incorrect. For example, a with-
holding agent that receives a beneficial 
owner withholding certificate from an 
FFI may treat the FFI as the bene-
ficial owner unless it has information 
in its records that would indicate oth-
erwise or the certificate contains infor-
mation that is not consistent with ben-
eficial owner status (for example, sub- 
account numbers that do not cor-
respond to accounts maintained by the 
withholding agent for such person or 
names of one or more persons other 
than the person submitting the with-
holding certificate). If the FFI receives 
a payment in part as a beneficial owner 
and in part as an intermediary, the 
withholding agent may request that 
the FFI furnish two certificates, that 
is, a beneficial owner certificate for the 
amounts it receives as a beneficial 
owner, and an intermediary with-
holding certificate for the amounts it 
receives as an intermediary. A with-
holding agent that cannot reliably as-
sociate a payment with documentation 
sufficient to treat the person who re-
ceives the payment as an intermediary 
or as other than an intermediary pur-
suant to this paragraph (b)(1) must fol-
low the presumption rules set forth in 
paragraph (f)(5) of this section to deter-
mine whether it must treat the person 
who receives the payment as an inter-
mediary. A determination that a pay-
ment is made to an intermediary under 
this paragraph (b)(1) is not a deter-
mination that the payment can be reli-
ably associated with documentation. 
See paragraph (c)(2) of this section for 
rules on reliably associating a payment 
with documentation if such payment is 
made through an intermediary. 

(2) Determination of entity type. A per-
son’s entity classification for purposes 
of chapter 4 is the person’s entity clas-
sification for U.S. federal income tax 
purposes. Thus, for example, an entity 
that is disregarded as a legal entity in 
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its country of organization or an ar-
rangement that does not have a legal 
personality and is not a juridical per-
son in the country in which it was or-
ganized will be treated as an entity for 
purposes of chapter 4 if it is an entity 
for U.S. federal income tax purposes. A 
withholding agent may rely upon a per-
son’s entity classification contained in 
a valid Form W–8 or W–9 if the with-
holding agent has no reason to know 
that the entity classification is incor-
rect. A withholding agent that makes a 
payment with respect to an offshore 
obligation may also rely upon a writ-
ten notification provided by the person 
who receives the payment, regardless 
of whether such notification is signed, 
that indicates the person’s entity clas-
sification (other than as a QI, WP, or 
WT) unless the withholding agent 
knows or has reason to know that the 
entity classification indicated by the 
person who receives the payment is in-
correct. A withholding agent may not 
rely on a person’s claim of classifica-
tion other than as a corporation if the 
person’s name indicates that the per-
son is a per se corporation described in 
§ 301.7701–2(b)(8) of this chapter unless 
the certificate or written statement 
contains a statement that the person is 
a grandfathered per se corporation de-
scribed in § 301.7701–2(b)(8) and that its 
grandfathered status has not been ter-
minated. 

(3) Determination of whether the pay-
ment is made to a QI, WP, or WT. A with-
holding agent may treat the person 
who receives a payment as a QI, WP, or 
WT if the withholding agent can reli-
ably associate the payment with a 
valid Form W–8IMY, as described in 
paragraph (c)(3)(iii) of this section, 
that indicates that the person who re-
ceives the payment is a QI, WP, or WT, 
provides the person’s QI–EIN, WP–EIN, 
or WT–EIN, and the person’s GIIN, if 
applicable. 

(4) Determination of whether the payee 
is receiving effectively connected income. 
A withholding agent may treat a pay-
ment as being made to a payee that is 
receiving income that is effectively 
connected with a trade or business in 
the United States, or gross proceeds 
from the sale of property that can 
produce income that is effectively con-
nected with the conduct of a trade or 

business in the United States, if it can 
reliably associate the payment with a 
valid Form W–8ECI described in para-
graph (c)(3)(v) of this section or if it 
can do so under the presumption rule 
in paragraph (f)(6) of this section. 

(c) Rules for reliably associating a pay-
ment with a withholding certificate or 
other appropriate documentation—(1) 
[Reserved]. For further guidance, see 
§ 1.1471–3T(c)(1). 

(2) Reliably associating a payment with 
documentation if a payment is made 
through an intermediary or flow-through 
entity that is not the payee—(i) In gen-
eral. A withholding agent that makes a 
payment to a foreign intermediary or 
foreign flow-through entity that is not 
the payee under paragraph (a) of this 
section can reliably associate the pay-
ment with valid documentation if, in 
addition to the documentation de-
scribed in paragraph (d) of this section 
that is relevant to each payee, the 
withholding agent also has obtained a 
valid Form W–8IMY, described in para-
graph (c)(3)(iii) of this section, from 
the intermediary or flow-through enti-
ty (and, with respect to a payment 
made through a chain of intermediaries 
or flow-through entities, has received a 
valid Form W–8IMY from each inter-
mediary or flow-through entity in that 
chain). An intermediary or flow- 
through entity that is a participating 
FFI or registered deemed-compliant 
FFI receiving a payment of U.S. source 
FDAP income may, in lieu of providing 
the withholding agent with documenta-
tion for each payee, provide pooled al-
location information to the extent and 
in the manner permitted by paragraph 
(c)(3)(iii)(B)(2) of this section. With re-
spect to the documentation provided 
for the owners of a foreign flow- 
through entity, the foreign flow- 
through entity is permitted to provide 
the documentary evidence described in 
paragraph (d) of this section applicable 
to each payee in lieu of a withholding 
certificate, regardless of whether the 
payment is made with respect to an 
offshore obligation. 

(ii) Exception to entity account docu-
mentation rules for an offshore account of 
an intermediary or flow-through entity. 
In the case of an offshore account held 
by an intermediary or flow-through en-
tity not receiving a payment of U.S. 
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source FDAP income, an FFI may, in 
lieu of obtaining a withholding certifi-
cate, reliably associate such account 
with valid documentation if the FFI 
has obtained a written statement certi-
fying as to the account holder’s chap-
ter 4 status and stating that the ac-
count holder is a flow-through entity 
or is acting as an intermediary with re-
spect to the payment. In such case, the 
intermediary or flow-through entity 
will also be required to provide the 
withholding statement that generally 
accompanies the Form W–8IMY, desig-
nating the payees and the appropriate 
amount that should be allocated to 
each payee, and valid documentation 
for each payee. If no such withholding 
statement or underlying documenta-
tion is provided, the payment will be 
treated as made to a nonparticipating 
FFI. 

(3) Requirements for validity of certifi-
cates—(i) Form W–9. A valid Form W–9, 
or a substitute form, must meet the re-
quirements prescribed in § 31.3406(h)-3 
of this chapter, including the require-
ment that the form contain the payee’s 
name and TIN, and be signed and dated 
under penalties of perjury by the payee 
or a person authorized to sign for the 
payee pursuant to sections 6061 
through 6063 and the regulations there-
under. A foreign person, including a 
U.S. branch of a foreign person that is 
treated as a U.S. person under § 1.1441– 
1(b)(2)(iv), or a foreign branch of a U.S. 
financial institution that is a QI, may 
not provide a Form W–9. 

(ii) Beneficial owner withholding cer-
tificate (Form W–8BEN). A beneficial 
owner withholding certificate includes 
a Form W–8BEN (or a substitute form) 
and such other form as the IRS may 
prescribe. A beneficial owner with-
holding certificate is valid only if its 
validity period has not expired, it is 
signed under penalties of perjury by a 
person with authority to sign for the 
person whose name is on the form, and 
it contains— 

(A) The person’s name, permanent 
residence address, and TIN (if re-
quired); 

(B) A certification that the person is 
not a U.S. citizen (if the person is an 
individual) or a certification of the 
country under the laws of which the 
person is created, incorporated, or gov-

erned (for a person other than an indi-
vidual); 

(C) The person’s entity classification 
for U.S. tax purposes; 

(D) The person’s chapter 4 status; and 
(E) Such other information required 

under paragraph (d) of this section ap-
plicable to the chapter 4 status se-
lected or otherwise required by the reg-
ulations under section 1471 or 1472, or 
by the form or its accompanying in-
structions in addition to, or in lieu of, 
the information described in this para-
graph (c)(3)(ii). 

(iii) Withholding certificate of an inter-
mediary, qualified intermediary, flow- 
through entity, or U.S. branch (Form W– 
8IMY)—(A) In general. A withholding 
certificate of an intermediary, quali-
fied intermediary, flow-through entity, 
or U.S. branch of such entity (whether 
or not such branch is treated as a U.S. 
person) is valid for purposes of chapter 
4 only if it is furnished on a Form W– 
8IMY, an acceptable substitute form, 
or such other form as the IRS may pre-
scribe, it is signed under penalties of 
perjury by a person with authority to 
sign for the person named on the form, 
its validity period has not expired, and 
it contains the following information, 
statements, and certifications— 

(1) The name and permanent resi-
dence address of the person. 

(2) The country under the laws of 
which the person is created, incor-
porated, or governed. 

(3) The person’s entity classification 
for U.S. tax purposes. 

(4) The person’s chapter 4 status. 
(5) A GIIN, in the case of a partici-

pating FFI or a registered deemed- 
compliant FFI (including a QI, WP, or 
WT that is a participating FFI or reg-
istered deemed-compliant FFI), and an 
EIN in the case of a QI, WP, or WT. Ad-
ditionally, if a branch (other than a 
U.S. branch) of a participating FFI or 
registered deemed-compliant FFI out-
side of its country of residence acts as 
an intermediary, a GIIN of such branch 
must be provided on the withholding 
certificate. In the case of a U.S. 
branch, see the rules in paragraph 
(c)(3)(iii)(H) of this section. 
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(6) In the case of an intermediary cer-
tificate, a certification that, with re-
spect to accounts listed on the with-
holding statement, the intermediary is 
not acting for its own account. 

(7) With respect to a withholding cer-
tificate of a QI, a certification that it 
is acting as a QI with respect to the ac-
counts listed on the withholding state-
ment. 

(8) In the case of a participating FFI 
or registered deemed-compliant FFI 
(including a U.S. branch of either such 
entities that is not treated as a U.S. 
person) that is an NQI, NWP, NWT, or 
a QI that makes an election to be with-
held upon, an FFI withholding state-
ment that meets the requirements of 
paragraphs (c)(3)(iii)(B)(1) and (2) of 
this section. 

(9) In the case of a territory financial 
institution that does not agree to be 
treated as a U.S. person or a U.S. 
branch that is not a U.S. branch of a 
participating FFI, registered deemed- 
compliant FFI, or nonparticipating 
FFI, a chapter 4 withholding statement 
that meets the requirements of para-
graphs (c)(3)(iii)(B)(1) and (3) of this 
section. 

(10) In the case of an NFFE or cer-
tified deemed-compliant FFI that is an 
NQI, NWP, or NWT and is not the 
payee, a chapter 4 withholding state-
ment that meets the requirements of 
paragraphs (c)(3)(iii)(B)(1) and (3) of 
this section. 

(11) In the case of a nonparticipating 
FFI receiving a payment on behalf of 
one or more exempt beneficial owners, 
an exempt beneficial owner with-
holding statement that meets the re-
quirements of paragraphs 
(c)(3)(iii)(B)(1) and (4) of this section. 

(12) Any other information, certifi-
cations, or statements as may be re-
quired by the form or its accompanying 
instructions in addition to, or in lieu 
of, the information and certifications 
described in this paragraph. 

(B) Withholding statement—(1) In gen-
eral. A withholding statement forms an 
integral part of the withholding certifi-
cate and the penalties of perjury state-
ment provided on the withholding cer-
tificate applies to the withholding 
statement as well. The withholding 
statement may be provided in any 
manner, and in any form, to which the 

person submitting the form and the 
withholding agent mutually agree, in-
cluding electronically. A withholding 
statement may be provided electroni-
cally only if it meets the requirements 
of § 1.1441–1(e)(3)(iv)(B). The with-
holding statement must be updated as 
often as necessary for the withholding 
agent to meet its reporting and with-
holding obligations under chapter 4. A 
withholding agent will be liable for 
tax, interest, and penalties under 
§ 1.1474–1(a) to the extent it does not 
follow the presumption rules of para-
graph (f) of this section for any pay-
ment, or portion thereof, for which a 
withholding statement is required and 
the withholding agent does not have a 
valid withholding statement prior to 
making a payment. A withholding 
agent that is making a withholdable 
payment for which a withholding state-
ment is also required for purposes of 
chapter 3 may only rely upon the with-
holding statement if, in addition to 
providing the information required by 
paragraph (c)(3)(iii)(B) of this section, 
the withholding statement also in-
cludes all of the information required 
for purposes of chapter 3 and specifies 
the chapter 4 status of each payee or 
pool of payees identified on the with-
holding statement for purposes of chap-
ter 3. 

(2) Special requirements for an FFI 
withholding statement—(i) An FFI with-
holding statement may include either 
payee-specific information or pooled 
information that indicates the portion 
of the payment allocable to a chapter 4 
withholding rate pool of U.S. payees, 
each class of recalcitrant account hold-
ers described in § 1.1471–1(b)(20)(i), or a 
class of nonparticipating FFIs. In addi-
tion, an FFI withholding statement 
may include an allocation of a portion 
of the payment to a pool of account 
holders (other than nonqualified inter-
mediaries and flow-through entities) 
for whom no reporting is required on 
any of Forms 1042–S, 1099, and 8966, pro-
vided that the FFI provides to the 
withholding agent for each account 
holder payee-specific information (in-
cluding the payee’s chapter 4 status 
(using the applicable status code used 
for filing Form 1042–S)) and any other 
information required for purposes of 
chapter 3 or 61 on the withholding 
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statement, and the FFI provides docu-
mentation for each account holder in 
the pool (an exempt payee pool). For ex-
ample, a participating FFI may pro-
vide on its withholding statement an 
exempt payee pool for a payment of 
U.S. source interest on a bank deposit 
not subject to withholding or reporting 
under chapter 4 that is allocable to a 
pool of foreign account holders (that is, 
a withholdable payment that is not re-
ported on any of Forms 1042–S, 1099, 
and 8966) and provide to the with-
holding agent documentation for each 
account holder included in the pool. If 
payee-specific information is provided 
for purposes of chapter 4 it must indi-
cate both the portion of the payment 
allocated to each payee and each pay-
ee’s chapter 4 status (using the applica-
ble status code used for filing Form 
1042–S). A participating FFI that ap-
plies the escrow procedures described 
in § 1.1471–4(b)(6) for dormant accounts 
must also indicate the portion of the 
payment allocated to a chapter 4 with-
holding rate pool of recalcitrant ac-
count holders that hold dormant ac-
counts for which the participating FFI 
(and not the withholding agent) will 
withhold in escrow. The withholding 
statement provided by a participating 
FFI that applies the election to backup 
withhold under § 1.1471–4(b)(3)(iii) must 
also indicate the portion of the report-
able payment that is a withholdable 
payment allocated to each recalcitrant 
account holder subject to backup with-
holding under section 3406. See section 
3406 for when backup withholding is re-
quired, including the exception to 
backup withholding under § 31.3406(g)- 
1(e). Regardless of whether the FFI 
withholding statement provides infor-
mation on a pooled or payee-specific 
basis, a withholding statement pro-
vided by an FFI other than an FFI act-
ing as a WP, WT, or QI with respect to 
the account must also identify each 
intermediary or flow-through entity 
that receives the payment and such en-
tity’s chapter 4 status (using the appli-
cable status code used for filing Form 
1042–S) and GIIN (when required under 
paragraph (d) of this section), when ap-
plicable. An FFI withholding state-
ment must also include any other in-
formation that the withholding agent 
or payor reasonably requests in order 

to fulfill its obligations under chapter 
4, and chapters 3 and 61, if applicable. 

(ii) An FFI withholding statement 
provided by a reporting Model 2 FFI or 
a reporting Model 1 FFI may indicate, 
with respect to a withholdable pay-
ment, that the payment is allocable to 
a chapter 4 withholding rate pool of 
U.S. payees, which is comprised of ac-
count holders receiving a payment that 
is not subject to withholding under 
chapter 3 or 4 or to backup withholding 
under section 3406 and that are, with 
respect to a reporting Model 2 FFI, the 
holders of non-consenting U.S. ac-
counts as described in an applicable 
IGA when the FFI reports the accounts 
in one of the pools described in § 1.1471– 
4(d)(6) for the year in which the pay-
ment is made; or with respect to a re-
porting Model 1 FFI, the holders of ac-
counts that have U.S. indicia for which 
appropriate documentation sufficient 
to treat the accounts as held by other 
than specified U.S. persons has not 
been provided pursuant to an applica-
ble Model 1 IGA and the reporting 
Model 1 FFI reports the accounts as 
U.S. reportable accounts pursuant to 
the applicable Model 1 IGA for the year 
in which the payment is made. 

(iii) An FFI withholding statement 
provided by a participating FFI or reg-
istered deemed-compliant FFI that is a 
non-U.S. payor (a payor other than a 
U.S. payor as defined in § 1.6049–5(c)(5)) 
may indicate, with respect to a 
withholdable payment, that the pay-
ment is allocable to a chapter 4 with-
holding rate pool of U.S. payees (in ad-
dition to the U.S. payees described in 
paragraph (c)(3)(iii)(B)(2)(ii) of this sec-
tion), which is comprised of account 
holders that are not subject to with-
holding under chapter 3 or 4 or to 
backup withholding under section 3406 
and that are, with respect to a partici-
pating FFI (including a reporting 
Model 2 FFI), account holders that 
hold U.S. accounts (as defined in 
§ 1.1471–1(b)(134) and an applicable 
Model 2 IGA) that the FFI reports as 
U.S. accounts pursuant to § 1.1471– 
4(d)(3) or (5) for the year in which the 
payment is made; with respect to a reg-
istered deemed-compliant FFI (other 
than a reporting Model 1 FFI), account 
holders of U.S. accounts that the FFI 
reports pursuant to the conditions of 
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its applicable deemed-compliant status 
under § 1.1471–5(f)(1) for the year in 
which the payment is made; or with re-
spect to a reporting Model 1 FFI, ac-
count holders of U.S. accounts that the 
reporting Model 1 FFI reports as re-
portable U.S. accounts pursuant to an 
applicable Model 1 IGA, and which in-
cludes the U.S. TINs of such account 
holders, for the year in which the pay-
ment is made. 

(iv) An FFI withholding statement 
provided by a participating FFI or a 
registered deemed-compliant FFI may 
include a certification that the FFI is 
reporting, for the year in which the 
payment is made, an account held by a 
passive NFFE with one or more sub-
stantial U.S. owners (or, with respect 
to a reporting Model 1 FFI or reporting 
Model 2 FFI, one or more controlling 
persons that are specified U.S. persons, 
as defined in an applicable IGA) as a 
U.S. account (excluding a non-con-
senting U.S. account or an account 
held by a recalcitrant account holder) 
or, with respect to a reporting Model 1 
FFI, a U.S. reportable account, in ac-
cordance with the terms of the FFI 
agreement or an applicable IGA. 

(v) An FFI withholding statement 
provided by a participating FFI or a re-
porting Model 1 FFI may include a cer-
tification that the FFI is reporting to 
the IRS for the year of the payment all 
of the information described in § 1.1471– 
4(d) or § 1.1474–1(i)(1) (as applicable) 
with respect to all specified U.S. per-
sons described in § 1.1471– 
3(d)(6)(iv)(A)(1) and (2) with respect to 
an account holder or payee that the 
FFI has agreed to treat as an owner- 
documented FFI. 

(3) Special requirements for a chapter 4 
withholding statement. A chapter 4 with-
holding statement must contain the 
name, address, TIN (if any), entity 
type, and chapter 4 status (using the 
applicable status code used for filing 
Form 1042–S) of each payee, the 
amount allocated to each payee, a 
valid withholding certificate or other 
appropriate documentation sufficient 
to establish the chapter 4 status of 
each payee, and each intermediary or 
flow-through entity that receives the 
payment on behalf of the payee, in ac-
cordance with paragraph (d) of this sec-
tion, and any other information the 

withholding agent reasonably requests 
in order to fulfill its obligations under 
chapter 4. Notwithstanding the prior 
sentence, a chapter 4 withholding 
statement is permitted to provide 
pooled allocation information with re-
spect to payees that are treated as non-
participating FFIs (in lieu of providing 
the withholding agent with documenta-
tion for each payee). A chapter 4 with-
holding statement may include an allo-
cation of a portion of the payment to a 
pool of payees (rather than to each 
payee) for whom no reporting is re-
quired on any of Forms 1042–S, 1099, 
and 8966, provided each payee is identi-
fied on the withholding statement and 
documentation is provided to the with-
holding agent for each payee included 
in the pool. If the withholdable pay-
ment is a reportable amount under 
chapter 3, see the provisions of § 1.1441– 
1(e)(3)(iv)(C) for any additional infor-
mation that may be required on the 
withholding statement (including 
pooled information under the alter-
native procedures described in § 1.1441– 
1(e)(3)(iv)(D), if applicable). 

(4) Special requirements for an exempt 
beneficial owner withholding statement. 
An exempt beneficial owner with-
holding statement must include the 
name, address, TIN (if any), entity 
type, and chapter 4 status (using the 
applicable status code used for filing 
Form 1042–S) of each exempt beneficial 
owner on behalf of which the non-
participating FFI is receiving the pay-
ment, the amount of the payment allo-
cable to each exempt beneficial owner, 
a valid withholding certificate or other 
documentation sufficient to establish 
the chapter 4 status of each exempt 
beneficial owner in accordance with 
paragraph (d) of this section, and any 
other information the withholding 
agent reasonably requests in order to 
fulfill its obligations under chapter 4. 
The withholding statement must allo-
cate the remainder of the payment 
that is not allocated to an exempt ben-
eficial owner to the nonparticipating 
FFI receiving the payment. With re-
spect to the amount of the payment al-
locable to each exempt beneficial 
owner and subject to withholding 
under chapter 3, see § 1.1441–1(e)(3)(iv). 

(5) [Reserved]. For further guidance, 
see § 1.1471–3T(c)(3)(iii)(B)(5). 
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(C) Failure to provide allocation infor-
mation. A withholding certificate that 
fails to provide allocation information 
or any of the required documentation 
for one or more of the payees will not 
be treated as invalid with respect to 
the persons for whom valid documenta-
tion and allocation information is 
properly provided. The portion of the 
payment that is not reliably associated 
with underlying documentation or that 
is not properly allocated will be treat-
ed in accordance with the presumption 
rules set forth in paragraph (f) of this 
section. For example, assume a with-
holding certificate that is provided by 
a participating FFI that is an NQI in-
cludes an FFI withholding statement 
that indicates that 50 percent of the 
payment is allocable to payees that are 
exempt for purposes of chapter 4 but 
does not allocate the remaining 50 per-
cent of the payment for purposes of 
chapter 4. In such case, the with-
holding agent may treat 50 percent of 
the payment as exempt from chapter 4 
and the remaining 50 percent that was 
not allocated will be treated, under the 
presumption rules set forth in para-
graph (f) of this section, as made to a 
pool of payees that are nonpartici-
pating FFIs. 

(D) Special rules applicable to a with-
holding certificate of a QI that assumes 
primary withholding responsibility under 
chapter 3. A QI that assumes primary 
withholding responsibility under chap-
ter 3 for a payment may not make an 
election to be withheld upon, as de-
scribed in § 1.1471–2(a)(2)(iii), with re-
spect to that payment. Thus, if a QI as-
sumes primary withholding responsi-
bility under chapter 3 with respect to a 
payment of U.S. source FDAP income, 
in addition to the other requirements 
described in paragraph (c)(3)(iii)(A) of 
this section, a withholding agent can 
reliably associate the payment with a 
valid withholding certificate only when 
the QI has also indicated on the inter-
mediary withholding certificate that it 
will assume primary withholding re-
sponsibility for that payment for pur-
poses of chapter 4. 

(E) Special rules applicable to a with-
holding certificate of a QI that does not 
assume primary withholding responsibility 
under chapter 3. A QI that does not as-
sume primary withholding responsi-

bility under chapter 3 with respect to a 
payment of U.S. source FDAP income 
will be required to make the election 
to be withheld upon with respect to 
that payment. Thus, if a QI does not 
assume primary withholding responsi-
bility under chapter 3, a withholding 
agent can reliably associate a payment 
of U.S. source FDAP income with a 
valid withholding certificate only 
when, in addition to the other informa-
tion required by paragraph (c)(3)(iii)(A) 
of this section, the withholding certifi-
cate indicates that the QI does not as-
sume primary withholding responsi-
bility for that payment for purposes of 
chapter 4. 

(F) Special rules applicable to a with-
holding certificate of a territory financial 
institution that agrees to be treated as a 
U.S. person. A withholding agent may 
reliably associate a payment with an 
intermediary withholding certificate 
or flow-through withholding certificate 
of a territory financial institution that 
agrees to be treated as a U.S. person if, 
in addition to the other information re-
quired by paragraph (c)(3)(iii)(A) of this 
section, the certificate contains an EIN 
of the territory financial institution 
and a certification that the territory 
financial institution agrees to be treat-
ed as a U.S. person and accepts pri-
mary withholding responsibility with 
respect to the payment for purposes of 
both chapters 3 and 4. 

(G) Special rules applicable to a with-
holding certificate of a territory financial 
institution that does not agree to be treat-
ed as a U.S. person. A withholding agent 
may reliably associate a payment with 
an intermediary withholding certifi-
cate or a flow-through withholding cer-
tificate of a territory financial institu-
tion that does not agree to be treated 
as a U.S. person if, in addition to the 
information required by paragraph 
(c)(3)(iii)(A) of this section, the certifi-
cate indicates that the institution has 
not agreed to be treated as a U.S. per-
son for purposes of chapter 4 and the 
institution provides a withholding 
statement described in paragraphs 
(c)(3)(iii)(B)(1) and (3) of this section. 

(H) Rules applicable to a withholding 
certificate of a U.S. branch. A with-
holding agent may reliably associate a 
payment with a withholding certificate 
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of a U.S. branch of an FFI that is treat-
ed as a U.S. person for purposes of 
§ 1.1441–1(b)(2)(iv) if, in addition to the 
other information required by para-
graph (c)(2)(iii)(A) of this section, the 
certificate contains the EIN of the U.S. 
branch and a certification that the 
U.S. branch is described in paragraph 
§ 1.1441–1(b)(2)(iv) and, accordingly, is 
required to accept primary withholding 
responsibility with respect to the pay-
ment for purposes of both chapters 3 
and 4. A withholding agent may reli-
ably associate a payment with a with-
holding certificate of a U.S. branch of 
an FFI that is not treated as a U.S. 
person and that applies the rules de-
scribed in § 1.1471–4(d)(2)(iii)(C) if, in ad-
dition to the other information re-
quired by paragraph (c)(2)(iii)(A) of this 
section, the certificate contains the 
EIN of the U.S. branch and a certifi-
cation that the U.S. branch applies the 
rules described in § 1.1471–4(d)(2)(iii)(C). 
However, the requirement to obtain 
the certification that a U.S. branch ap-
plies the rules described in § 1.1471– 
4(d)(2)(iii)(C) shall not apply to pay-
ments made on or before June 30, 2017. 

(iv) Certificate for exempt status (Form 
W–8EXP). A Form W–8EXP is valid 
only if it contains the name, address, 
and chapter 4 status of the payee, the 
relevant certifications or documenta-
tion, and any other requirements indi-
cated in the instructions to the form, 
and is signed under penalties of perjury 
by a person with authority to sign for 
the payee. 

(v) Certificate for effectively connected 
income (Form W–8ECI). A Form W–8ECI 
is valid only if, in addition to meeting 
the requirements in the instructions to 
the form, it contains the name, ad-
dress, and TIN of the payee (other than 
a GIIN), represents that the amounts 
for which the certificate is furnished 
are effectively connected with the con-
duct of a trade or business in the 
United States and are includable in the 
payee’s gross income for the taxable 
year (or are gross proceeds from the 
sale of property that can produce in-
come that is effectively connected with 
the conduct of a trade or business in 
the United States), and is signed under 
penalties of perjury by a person with 
authority to sign for the payee. 

(4) Requirements for written statements. 
A written statement is a statement by 
the payee, or other person receiving 
the payment, that provides the per-
son’s chapter 4 status and any other in-
formation reasonably requested by the 
withholding agent to fulfill its obliga-
tions under chapter 4 with respect to 
the payment, such as whether the per-
son is receiving the payment as a bene-
ficial owner, intermediary, or flow- 
through entity. A written statement is 
valid only if it is provided by a person 
with respect to an offshore obligation, 
contains the name of the person, the 
person’s address, the certifications rel-
evant to the person’s chapter 4 status 
(as contained on a withholding certifi-
cate), any additional information re-
quired with respect to the chapter 4 
status claimed as provided under para-
graph (d) of this section (for example, a 
GIIN), and a signed and dated certifi-
cation that the information provided 
on the form is accurate and will be up-
dated by the individual within 30 days 
of a change in circumstances that 
causes the form to become incorrect. A 
written statement may be submitted in 
any form that is acceptable to the 
withholding agent, including a state-
ment made as part of the account open-
ing documentation. A written state-
ment may be used in lieu of a with-
holding certificate only to the extent 
provided under § 1.1471–3(d), as applica-
ble to the chapter 4 status claimed. 

(5) Requirements for documentary evi-
dence. Documentary evidence with re-
spect to a payee is only reliable if it 
contains sufficient information to sup-
port the payee’s claim of chapter 4 sta-
tus. 

(i) Foreign status. Acceptable docu-
mentary evidence supporting a claim 
of foreign status includes the following 
types of documentation if the docu-
mentation contains a permanent resi-
dence address for the person named on 
the documentation (or indicates the 
country in which a person that is an in-
dividual is a resident or citizen or the 
country in which a person that is an 
entity has a permanent residence or is 
incorporated or organized, if the with-
holding agent has otherwise obtained a 
current permanent residence address 
for the person)— 
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(A) Certificate of residence. A certifi-
cate of residence issued by an appro-
priate tax official of the country in 
which the payee claims to be a resident 
that indicates that the payee has filed 
its most recent income tax return as a 
resident of that country; 

(B) Individual government identifica-
tion. With respect to an individual, any 
valid identification issued by an au-
thorized government body (for exam-
ple, a government or agency thereof, or 
a municipality), that is typically used 
for identification purposes; 

(C) QI documentation. With respect to 
an account maintained in a jurisdic-
tion with anti-money laundering rules 
that have been approved by the IRS in 
connection with a QI agreement (as ref-
erenced in § 1.1441–1(e)(5)(iii)), any of 
the documents other than a Form W–8 
or W–9 referenced in the jurisdiction’s 
attachment to the QI agreement for 
identifying individuals or entities; 

(D) Entity government documentation. 
With respect to an entity, any docu-
mentation that substantiates that the 
entity is actually organized or created 
under the laws of a foreign country; 
and 

(E) Third-party credit report. For a 
payment made with respect to an off-
shore obligation to an individual, a 
third-party credit report that is ob-
tained pursuant to the conditions de-
scribed in § 1.1471–4(c)(4)(ii). 

(ii) Chapter 4 status. Acceptable docu-
mentary evidence supporting an enti-
ty’s claim of chapter 4 status in-
cludes— 

(A) General documentary evidence. 
With respect to an entity other than a 
participating FFI or registered 
deemed-compliant FFI, any organiza-
tional document (such as articles of in-
corporation or a trust agreement), fi-
nancial statement, third-party credit 
report, letter from a government agen-
cy, or statement from a government 
Web site, agency, or registrar (such as 
an SEC report) to the extent permitted 
in paragraphs (d) and (e) of this sec-
tion; 

(B) Preexisting obligation documentary 
evidence. With respect to a preexisting 
obligation of an entity, any classifica-
tion in the withholding agent’s records 
with respect to the payee that was de-
termined based on documentation sup-

plied by the payee (or other person re-
ceiving the payment) or a standardized 
industry coding system and that was 
recorded by the withholding agent con-
sistent with its normal business prac-
tices for AML or another regulatory 
purpose (other than for tax purposes), 
to the extent permitted by paragraph 
(d) of this section and provided there is 
no U.S. indicia associated with the 
payee for which appropriate curing 
documentation has not been obtained 
as set forth in paragraph (e) of this sec-
tion; and 

(C) Payee-specific documentary evi-
dence. A letter from an auditor or at-
torney with a location in the United 
States that is not related to the with-
holding agent or payee and is subject 
to the authority of a regulatory body 
that governs the auditor’s or attor-
ney’s review of the chapter 4 status of 
the payee, any bankruptcy filing, cor-
porate resolution, copy of a stock mar-
ket index or other document to the ex-
tent permitted in the specific payee 
documentation requirements in para-
graph (d) and (e) of this section. 

(6) Applicable rules for withholding cer-
tificates, written statements, and docu-
mentary evidence. The provisions in this 
paragraph (c)(6) describe standards gen-
erally applicable to withholding cer-
tificates on Forms W–8 (or substitute 
forms), written statements, and docu-
mentary evidence furnished to estab-
lish the payee’s chapter 4 status. These 
provisions do not apply to Forms W–9 
(or their substitutes). For cor-
responding provisions regarding the 
Form W–9 (or a substitute Form W–9), 
see section 3406 and the regulations 
thereunder. 

(i) Who may sign the withholding cer-
tificate or written statement. A with-
holding certificate (including an ac-
ceptable substitute) or written state-
ment may be signed by any person au-
thorized to sign a declaration under 
penalties of perjury on behalf of the 
person whose name is on the certificate 
or written statement, as provided in 
sections 6061 through 6063 and the regu-
lations thereunder. A person author-
ized to sign a withholding certificate or 
written statement includes an officer 
or director of a corporation, a partner 
of a partnership, a trustee of a trust, 
an executor of an estate, any foreign 
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equivalent of the former titles, and any 
other person that has been provided 
written authorization by the individual 
or entity named on the certificate or 
written statement to sign documenta-
tion on such person’s behalf. 

(ii) Period of validity—(A) General rule. 
Except as provided otherwise in para-
graphs (c)(6)(ii)(B) and (C) of this sec-
tion, a withholding certificate or writ-
ten statement will remain valid until 
the last day of the third calendar year 
following the year in which the with-
holding certificate or written state-
ment is signed. Documentary evidence 
is generally valid until the last day of 
the third calendar year following the 
year in which the documentary evi-
dence is provided to the withholding 
agent. Nevertheless, documentary evi-
dence that contains an expiration date 
may be treated as valid until that expi-
ration date if doing so would provide a 
longer period of validity than the 
three-year period. Notwithstanding the 
validity periods permitted by para-
graphs (c)(6)(ii)(A) through (D) of this 
section, a withholding certificate, writ-
ten statement, and documentary evi-
dence will cease to be valid if the with-
holding agent has knowledge of a 
change in circumstances that makes 
the information on the documentation 
incorrect. Therefore, a withholding 
agent is required to institute proce-
dures to ensure that any change to the 
customer master files that constitutes 
a change in circumstances described in 
paragraph (c)(6)(ii)(E) of this section is 
identified by the withholding agent. In 
addition, a withholding agent is re-
quired to notify any person providing 
documentation of the person’s obliga-
tion to notify the withholding agent of 
a change in circumstances. 

(B) Indefinite validity. Notwith-
standing paragraph (c)(6)(ii)(A) of this 
section, the following certificates (or 
parts of certificates), written state-
ments, or documentary evidence shall 
remain valid until the withholding 
agent has knowledge of a change in cir-
cumstances that makes the informa-
tion on the documentation incorrect— 

(1) A withholding certificate or writ-
ten statement provided by a partici-
pating FFI or registered deemed-com-
pliant FFI that has furnished a valid 
GIIN that has been verified by the 

withholding agent in the manner set 
forth in paragraph (e)(3) of this section; 

(2) A beneficial owner withholding 
certificate and documentary evidence 
supporting the individual’s claim of 
foreign status when both are provided 
together (as defined in § 1.1441– 
1(e)(4)(ii)(B)(1)) by an individual claim-
ing foreign status, if the withholding 
agent does not have a current U.S. resi-
dence or U.S. mailing address for the 
payee and does not have one or more 
current U.S. telephone numbers that 
are the only telephone numbers the 
withholding agent has for the payee; 

(3) A beneficial owner withholding 
certificate that is provided by an enti-
ty described in paragraph (c)(6)(ii)(C)(2) 
of this section (other than an entity 
described in paragraph 
(c)(6)(ii)(C)(2)(iii) of this section) and 
documentary evidence establishing the 
entity’s foreign status when both are 
received by the withholding agent be-
fore the validity period of either would 
otherwise expire under paragraph 
(c)(6)(ii)(A) of this section; 

(4) A withholding certificate of an 
intermediary, flow-through entity, or 
U.S. branch (not including the with-
holding certificates, written state-
ments, or documentary evidence of the 
payees, or withholding statements as-
sociated with the withholding certifi-
cate); 

(5) A withholding certificate, written 
statement, or documentary evidence 
furnished by a foreign government, 
government of a U.S. territory, foreign 
central bank (including the Bank for 
International Settlements), inter-
national organization, or entity that is 
wholly owned by any such entities; 

(6) Documentary evidence that is not 
generally renewed or amended (such as 
a certificate of incorporation); and 

(7) For the validity period of a bene-
ficial owner withholding certificate 
provided by an entity described in 
paragraph (c)(6)(ii)(C)(2)(iii) of this sec-
tion, see § 1.1441–1(e)(4)(ii). 

(C) Indefinite validity in the case of cer-
tain offshore obligations. Notwith-
standing paragraph (c)(6)(ii)(A) of this 
section, the following certificates, 
written statements, and documentary 
evidence that are provided with respect 
to offshore obligations shall remain 
valid until a change in circumstances 
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occurs that makes the information on 
the documentation incorrect— 

(1) A withholding certificate or docu-
mentary evidence provided by an indi-
vidual claiming foreign status if the 
withholding agent does not have a cur-
rent U.S. residence or U.S. mailing ad-
dress for the payee, does not have one 
or more current U.S. telephone num-
bers that are the only telephone num-
bers the withholding agent has for the 
payee, and has not been provided 
standing instructions to make a pay-
ment in the United States for the obli-
gation; 

(2) A withholding certificate, written 
statement, or documentary evidence 
provided by one of the following enti-
ties if such entity is the payee— 

(i) A retirement fund described in 
§ 1.1471–6(f) or an entity that is wholly 
owned by such a retirement fund; 

(ii) An excepted nonfinancial group 
entity described in § 1.1471–5(e)(5)(i); 

(iii) A section 501(c) entity described 
in § 1.1471–5(e)(5)(v); 

(iv) A non-profit organization de-
scribed in § 1.1471–5(e)(5)(vi); 

(v) A nonreporting IGA FFI; 
(vi) A territory financial institution; 
(vii) An NFFE whose stock is regu-

larly traded as described in § 1.1472– 
1(c)(1)(i); 

(viii) An NFFE affiliate described in 
§ 1.1472–1(c)(1)(ii); 

(ix) An active NFFE that the with-
holding agent has determined, through 
its AML due diligence, is engaged in a 
business other than that of a financial 
institution, and ongoing monitoring of 
the account for purposes of AML due 
diligence does not indicate that the de-
termination is incorrect; and 

(x) A sponsored FFI described in 
§ 1.1471–5(f)(1)(i)(F); 

(3) A withholding certificate or writ-
ten statement of an owner-documented 
FFI, but not including the withholding 
statements, documentary evidence, and 
withholding certificates of its owners 
(unless such documentation is per-
mitted indefinite validity under an-
other provision); 

(4) An owner reporting statement as-
sociated with a withholding certificate 
of an owner-documented FFI, provided 
the account balance of all accounts 
held by such owner-documented FFI 
with the withholding agent does not 

exceed $1,000,000 on the later of June 30, 
2014, or the last day of the calendar 
year in which the account was opened, 
and the last day of each subsequent 
calendar year preceding the payment, 
applying the aggregation principles of 
§ 1.1471–5(b)(4)(iii), and the owner-docu-
mented FFI does not have any contin-
gent beneficiaries or designated classes 
with unidentified beneficiaries; and 

(5) A withholding certificate of a pas-
sive NFFE or excepted territory NFFE, 
provided the account balance of all ac-
counts held by such entity with the 
withholding agent does not exceed 
$1,000,000 on the later of June 30, 2014, 
or the last day of the calendar year in 
which the account was opened, and the 
last day of each subsequent calendar 
year preceding the payment, applying 
the aggregation principles of § 1.1471– 
5(b)(4)(iii), and the withholding agent 
does not know or have reason to know 
that the entity has any contingent 
beneficiaries or designated classes with 
unidentified beneficiaries. 

(D) Exception for certificate for effec-
tively connected income. Notwith-
standing paragraphs (c)(6)(ii)(B) to (C) 
of this section, the period of validity of 
a withholding certificate furnished to a 
withholding agent to claim a reduced 
rate of withholding for income that is 
effectively connected with the conduct 
of a trade or business within the 
United States shall be limited to the 
three-year period described in para-
graph (c)(6)(ii)(A) of this section. 

(E) Change in circumstances—(1) De-
fined. For purposes of this chapter, a 
person is considered to have a change 
in circumstances only if such change 
would affect the chapter 4 status of the 
person. A change in circumstances in-
cludes any change that results in the 
addition of information described in 
paragraph (e)(4) relevant to a person’s 
claim of foreign status (that is, U.S. in-
dicia that is not otherwise cured by 
documentation on file and that is rel-
evant to the chapter 4 status claimed) 
or otherwise conflicts with such per-
son’s claim of chapter 4 status. Unless 
stated otherwise, a change of address 
or telephone number is a change in cir-
cumstances for purposes of this para-
graph (c)(6)(ii)(E) only if it changes to 
an address or telephone number in the 
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United States. A change in cir-
cumstances affecting the withholding 
information provided to the with-
holding agent, including allocation in-
formation or withholding pools con-
tained in a withholding statement or 
owner reporting statement, will termi-
nate the validity of the withholding 
certificate with respect to the informa-
tion that is no longer reliable, until 
the information is updated. 

(2) Obligation to notify withholding 
agent of a change in circumstances. If a 
change in circumstances makes any in-
formation on a certificate or other doc-
umentation incorrect, then the person 
whose name is on the certificate or 
other documentation must inform the 
withholding agent within 30 days of the 
change and furnish a new certificate, a 
new written statement, or new docu-
mentary evidence. Notwithstanding 
the previous sentence, if an FFI’s chap-
ter 4 status changes solely because the 
jurisdiction in which the FFI is resi-
dent, organized, or located is later 
treated as having an IGA in effect (in-
cluding a jurisdiction that had a Model 
2 IGA in effect and is later treated as 
having a Model 1 IGA in effect) or 
ceases to be treated as having an IGA 
in effect, in lieu of providing a new 
withholding certificate, the FFI may, 
within 30 days of such change in cir-
cumstances, provide to the withholding 
agent oral or written confirmation (in-
cluding by email) of the change in the 
FFI’s chapter 4 status. If an inter-
mediary or a flow-through entity be-
comes aware that a certificate or other 
appropriate documentation it has fur-
nished to the person from whom it col-
lects a payment is no longer valid be-
cause of a change in the circumstances 
of the person who issued the certificate 
or furnished the other appropriate doc-
umentation, then the intermediary or 
flow-through entity must notify the 
person from whom it collects the pay-
ment of the change in circumstances 
within 30 days of the date that it 
knows or has reason to know of the 
change in circumstances. It must also 
obtain a new withholding certificate or 
new appropriate documentation to re-
place the existing certificate or docu-
mentation the validity of which has ex-
pired due to the change in cir-
cumstances. 

(3) Withholding agent’s obligation with 
respect to a change in circumstances. A 
certificate or other documentation be-
comes invalid on the date that the 
withholding agent holding the certifi-
cate or documentation knows or has 
reason to know that circumstances af-
fecting the correctness of the certifi-
cate or documentation have changed. A 
withholding agent will not have reason 
to know of a change in circumstances 
with respect to an FFI’s chapter 4 sta-
tus that results solely because a juris-
diction is later treated as having an 
IGA in effect (including a jurisdiction 
that had a Model 2 IGA in effect and is 
later treated as having a Model 1 IGA 
in effect) until the withholding agent 
obtains the confirmation of a change in 
the FFI’s chapter 4 status described in 
paragraph (c)(6)(ii)(E)(2) of this section 
(which will become part of the FFI’s 
withholding certificate or other docu-
mentation retained by the withholding 
agent). See paragraph (c)(6)(ii)(E)(4) of 
this section for when a withholding 
agent has reason to know of a change 
in circumstances that results solely be-
cause a jurisdiction ceases to be treat-
ed as having an IGA in effect. A with-
holding agent may choose to treat a 
person as having the same chapter 4 
status that it had prior to the change 
in circumstances until the earlier of 90 
days from the date that the certificate 
or documentation became invalid due 
to the change in circumstances or the 
date that a new certificate or new doc-
umentation is obtained. See, however, 
§ 1.1441–1(e)(4)(ii)(D) for requirements, 
including the requirement to withhold 
under chapter 3 or section 3406, applica-
ble when a change in circumstances oc-
curs for purposes of chapter 3 and the 
related grace period allowed under 
§ 1.1441–1(b)(3)(iv). A withholding agent 
may rely on a certificate without hav-
ing to inquire into possible changes of 
circumstances that may affect the va-
lidity of the statement, unless it knows 
or has reason to know that cir-
cumstances have changed. A with-
holding agent may require a new cer-
tificate or additional documentation at 
any time prior to a payment, regard-
less of whether the withholding agent 
knows or has reason to know that any 
information stated on the certificate or 
documentation has changed. 
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(4) [Reserved]. For further guidance, 
see § 1.1471–3T(c)(6)(ii)(E)(4). 

(iii) Record Retention—(A) In general. 
A withholding agent must retain each 
withholding certificate, written state-
ment, or copy of documentary evidence 
for as long as it may be relevant to the 
determination of the withholding 
agent’s tax liability under section 
1474(a) and § 1.1474–1. A withholding 
agent may retain an original, certified 
copy, or photocopy (including a micro-
fiche, electronic scan, or similar means 
of electronic storage) of the with-
holding certificate, written statement, 
or documentary evidence. With respect 
to documentary evidence, the with-
holding agent must also note in its 
records the date on which the docu-
ment was received and reviewed. Any 
documentation that is stored electroni-
cally must be made available in hard 
copy form to the IRS upon request dur-
ing an examination. 

(B) Exception for documentary evidence 
received with respect to offshore obliga-
tions. A withholding agent that is mak-
ing a payment with respect to an off-
shore obligation and is not required to 
retain copies of documentation re-
viewed pursuant to its AML due dili-
gence, may, in lieu of retaining the 
documents as set forth in paragraph 
(c)(6)(iii)(A), retain a notation of the 
type of documentation reviewed, the 
date the documentation was reviewed, 
the document’s identification number 
(if any) (for example, a passport num-
ber), and whether such documentation 
contained any U.S. indicia. The pre-
vious sentence applies with respect to 
an offshore obligation that is also a 
preexisting obligation, except, in such 
case, the requirement to record wheth-
er the documentation contained U.S. 
indicia does not apply. See also § 1.1471– 
4(c)(2)(iv) for the record retention re-
quirements of a participating FFI. 

(iv) Electronic transmission of with-
holding certificate, written statement, and 
documentary evidence. A withholding 
agent may accept a withholding cer-
tificate (including an acceptable sub-
stitute form), a written statement, or 
other such form as the IRS may pre-
scribe, electronically in accordance 
with the requirements set forth in 
§ 1.1441–1(e)(4)(iv). 

(v) Acceptable substitute withholding 
certificate—(A) In general. A with-
holding agent may substitute its own 
form for an official Form W–8 (or such 
other official form as the IRS may pre-
scribe). A substitute form will be ac-
ceptable if it contains provisions that 
are substantially similar to those of 
the official form, it contains the same 
certifications relevant to the trans-
actions as are contained on the official 
form and these certifications are clear-
ly set forth, and the substitute form in-
cludes a signature-under-penalties-of- 
perjury statement identical to the one 
on the official form. The substitute 
form is acceptable even if it does not 
contain all of the provisions contained 
on the official form, so long as it con-
tains those provisions that are relevant 
to the transaction for which it is fur-
nished. A withholding agent may 
choose to provide a substitute form 
that does not include all of the chapter 
4 statuses provided on the official 
version but the substitute form must 
include any chapter 4 status for which 
withholding may apply, such as the 
categories for a nonparticipating FFI 
or passive NFFE. A withholding agent 
that uses a substitute form must fur-
nish instructions relevant to the sub-
stitute form only to the extent and in 
the manner specified in the instruc-
tions to the official form. A with-
holding agent may use a substitute 
form that is written in a language 
other than English and may accept a 
form that is filled out in a language 
other than English, but the with-
holding agent must make available an 
English translation of the form and its 
contents to the IRS upon request. A 
withholding agent may refuse to accept 
a certificate (including the official 
Form W–8) from a person if the certifi-
cate provided is not an acceptable sub-
stitute form provided by the with-
holding agent, but only if the with-
holding agent furnishes the person 
with an acceptable substitute form 
within five business days of receipt of 
an unacceptable form from the person. 
In that case, the substitute form is ac-
ceptable only if it contains a notice 
that the withholding agent has refused 
to accept the form submitted by the 
person and that the person must sub-
mit the acceptable form provided by 
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the withholding agent in order for the 
person to be treated as having fur-
nished the required withholding certifi-
cate. 

(B) Non-IRS form for individuals. A 
withholding agent may also substitute 
its own form for an official Form W– 
8BEN (for individuals), regardless of 
whether the substitute form is titled a 
Form W–8. However, in addition to the 
name and address of the individual 
that is the payee or beneficial owner, 
the substitute form must provide all 
countries in which the individual is 
resident for tax purposes, country of 
birth, a tax identification number (if 
any) for each country of residence, the 
individual’s date of birth, and must 
contain a signed and dated certifi-
cation made under penalties of perjury 
that the information provided on the 
form is accurate and will be updated by 
the individual within 30 days of a 
change in circumstances that causes 
the form to become incorrect. Notwith-
standing the previous sentence, the 
signed certification provided on a form 
need not be signed under penalties of 
perjury if the form is accompanied by 
documentary evidence that supports 
the individual’s claim of foreign status. 
Such documentary evidence may be the 
same documentary evidence that is 
used to support foreign status in the 
case of a payee whose account has U.S. 
indicia as described in paragraph (e) of 
this section or § 1.1471–4(c)(4)(i)(A). The 
form may also request other informa-
tion required for purposes of tax or 
AML due diligence in the United States 
or in other countries. 

(vi) Electronic confirmation of TIN on 
withholding certificate. The Commis-
sioner may prescribe procedures in a 
revenue procedure or other appropriate 
guidance to require a withholding 
agent to confirm electronically with 
the IRS information concerning any 
TIN stated on a withholding certifi-
cate. 

(vii) Reliance on a prior version of a 
withholding certificate. Upon the 
issuance by the IRS of an updated 
version of a withholding certificate, a 
withholding agent may continue to ac-
cept the prior version of the with-
holding certificate in accordance with 
the requirements of § 1.1441– 
1(e)(4)(viii)(C) and without regard to 

whether a withholdable payment asso-
ciated with the certificate is subject to 
withholding under § 1.1441–2(a). 

(7) Curing documentation errors. The 
provisions in this paragraph (c)(7) de-
scribe standards generally applicable 
to withholding certificates (Forms W–8 
or substitute forms), written state-
ments, and documentary evidence fur-
nished to establish the payee’s chapter 
4 status. These provisions do not apply 
to Forms W–9 (or their substitutes). 
For corresponding provisions regarding 
the Form W–9 (or a substitute Form W– 
9), see section 3406 and the regulations 
thereunder. 

(i) Curing inconsequential errors on a 
withholding certificate. A withholding 
agent may treat a withholding certifi-
cate as valid, notwithstanding that the 
withholding certificate contains an in-
consequential error, if the withholding 
agent has sufficient documentation on 
file to supplement the information 
missing from the withholding certifi-
cate due to the error. In such case, the 
documentation relied upon to cure the 
inconsequential error must be conclu-
sive. For example, a withholding cer-
tificate in which the individual submit-
ting the form abbreviated the country 
of residence in an ambiguous way may 
be treated as valid, notwithstanding 
the abbreviation, if the withholding 
agent has government issued identi-
fication for the person from a country 
that reasonably matches the abbrevia-
tion. On the other hand, an ambiguous 
abbreviation for the country of resi-
dence that does not reasonably match 
the country of residence shown on the 
person’s passport is not an incon-
sequential error. A failure to select an 
entity type on a withholding certifi-
cate is not an inconsequential error, 
even if the withholding agent has an 
organization document for the entity 
that provides sufficient information to 
determine the person’s entity type, if 
the person was eligible to make an 
election under § 301.7701–3(c)(1)(i) of this 
chapter (that is, a check-the-box elec-
tion). A failure to check a box to make 
a required certification on the with-
holding certificate or to provide a 
country of residence or a country 
under which treaty benefits are sought 
is not an inconsequential error. In ad-
dition, information on a withholding 
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certificate that contradicts other infor-
mation contained on the withholding 
certificate or in the customer master 
file is not an inconsequential error. 

(ii) [Reserved]. For further guidance, 
see § 1.1471–3T(c)(7)(ii). 

(8) Documentation furnished on ac-
count-by-account basis unless exception 
provided for sharing documentation with-
in expanded affiliated group. Except as 
otherwise provided in this paragraph 
(c)(8), a withholding agent that is a fi-
nancial institution with which a cus-
tomer may open an account must ob-
tain withholding certificates, written 
statements, Forms W–9, or documen-
tary evidence on an account-by-ac-
count basis. Notwithstanding the pre-
vious sentence, a withholding agent 
may rely upon the withholding certifi-
cate, written statement, or documen-
tary evidence furnished by a customer 
under any one or more of the cir-
cumstances described in this paragraph 
(c)(8). 

(i) Single branch systems. A with-
holding agent may rely on documenta-
tion furnished by a customer for an-
other account if both accounts are held 
at the same branch location and both 
accounts are treated as consolidated 
obligations. 

(ii) Universal account systems. A with-
holding agent may rely on documenta-
tion furnished by a customer for an ac-
count held at another branch location 
of the same withholding agent or at a 
branch location of a member of the ex-
panded affiliated group of the with-
holding agent if the withholding agent 
treats all accounts that share docu-
mentation as consolidated obligations 
and the withholding agent and the 
other branch location or expanded af-
filiated group member are part of a 
universal account system that uses a 
customer identifier that can be used to 
retrieve systematically all other ac-
counts of the customer. A withholding 
agent that opts to rely upon the chap-
ter 4 status designated for the payee in 
the universal account system without 
obtaining and reviewing copies of the 
documentation supporting the status 
must be able to produce all documenta-
tion (or a notation of the documentary 
evidence reviewed if the withholding 
agent is not required to retain copies of 
the documentary evidence) relevant to 

the chapter 4 status claimed upon re-
quest by the IRS and will be liable for 
any underwithholding that results 
from any failure to assign the correct 
status based upon the available infor-
mation. 

(iii) Shared account systems. A with-
holding agent may rely on documenta-
tion furnished by a customer for an ac-
count held at another branch location 
of the same withholding agent or at a 
branch location of a member of the ex-
panded affiliated group of the with-
holding agent if the withholding agent 
treats all accounts that share docu-
mentation as a consolidated obligation 
and the withholding agent and the 
other branch location or expanded af-
filiated group member share an infor-
mation system, electronic or other-
wise, that is described in this para-
graph (c)(8)(iii). The system must allow 
the withholding agent to easily access 
data regarding the nature of the docu-
mentation, the information contained 
in the documentation (including a copy 
of the documentation itself), and the 
validity status of the documentation. 
The information system must also 
allow the withholding agent to easily 
transmit data into the system regard-
ing any facts of which it becomes 
aware that may affect the reliability of 
the documentation. The withholding 
agent must be able to establish, to the 
extent applicable, how and when it has 
transmitted data regarding any facts of 
which it became aware that may affect 
the reliability of the documentation 
and must be able to establish that any 
data it has transmitted to the informa-
tion system has been processed and ap-
propriate due diligence has been exer-
cised regarding the validity of the doc-
umentation. A withholding agent that 
opts to rely upon the chapter 4 status 
designated for the payee in the shared 
account system without obtaining and 
reviewing copies of the documentation 
supporting the status must be able to 
produce all documentation (or a nota-
tion of the documentary evidence re-
viewed if the withholding agent is not 
required to retain copies of the docu-
mentary evidence) relevant to the 
chapter 4 status claimed upon request 
by the IRS and will be liable for any 
underwithholding that results from 
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any failure to assign the correct status 
based upon the available information. 

(iv) Document sharing for gross pro-
ceeds. [Reserved] 

(v) Preexisting account. A withholding 
agent may rely on documentation fur-
nished by a payee for a preexisting ac-
count held at another branch location 
of the same withholding agent or at a 
branch location of a member of the ex-
panded affiliated group of the with-
holding agent if the withholding agent 
obtains and reviews copies of such doc-
umentation supporting the chapter 4 
status designated for the payee and the 
withholding agent has no reason to 
know that, at the time the documenta-
tion is obtained by the withholding 
agent, the documentation is unreliable 
or incorrect. For example, the with-
holding agent may not rely on docu-
mentation furnished by a payee for a 
preexisting account held at another 
branch location of the same with-
holding agent or at a branch location 
of a member of the expanded affiliated 
group of the withholding agent if, 
based on information in the with-
holding agent’s account records, the 
withholding agent has reason to know 
that such documentation is unreliable 
or incorrect. 

(9) Reliance on documentation collected 
by or certifications provided by other per-
sons—(i) Shared documentation system 
maintained by an agent. A withholding 
agent may rely on documentation col-
lected by an agent (including a fund ad-
visor for mutual funds, hedge funds, or 
a private equity group) of the with-
holding agent. The agent may retain 
the documentation as part of an infor-
mation system maintained for a single 
withholding agent or multiple with-
holding agents provided that under the 
system, any withholding agent on be-
half of which the agent retains docu-
mentation may easily access data re-
garding the nature of the documenta-
tion, the information contained in the 
documentation (including a copy of the 
documentation itself) and its validity, 
and must allow such withholding agent 
to easily transmit data, either directly 
into an electronic system or by pro-
viding such information to the agent, 
regarding any facts of which it be-
comes aware that may affect the reli-
ability of the documentation. The 

withholding agent must be able to es-
tablish, to the extent applicable, how 
and when it has transmitted data re-
garding any facts of which it became 
aware that may affect the reliability of 
the documentation and must be able to 
establish that any data it has trans-
mitted has been processed and appro-
priate due diligence has been exercised 
regarding the validity of the docu-
mentation. The agent must have a sys-
tem in effect to ensure that any infor-
mation it receives regarding facts that 
affect the reliability of the documenta-
tion or the chapter 4 status assigned to 
the customer are provided to all with-
holding agents for which the agent re-
tains the documentation and any chap-
ter 4 status assigned by the agent is 
amended to incorporate such informa-
tion. A withholding agent that opts to 
rely upon the chapter 4 status assigned 
by the agent without obtaining and re-
viewing copies of the documentation 
supporting the status must be able to 
produce all documentation relevant to 
the chapter 4 status claimed upon re-
quest by the IRS and will be liable for 
any underwithholding that results 
from a failure of the agent to assign 
the correct status based upon the 
available information. See § 1.1474–1(a) 
for a withholding agent’s liability 
when it relies upon an agent for chap-
ter 4 purposes. This paragraph (c)(9)(i) 
does not apply to a withholding certifi-
cate provided by a QI, a withholding 
certificate provided by a territory fi-
nancial institution that elects to be 
treated as a U.S. person, or any with-
holding statement, unless the person 
submitting the form specifically iden-
tifies the withholding agents for which 
the certificates and/or statements are 
provided. 

(ii) Third-party data providers. A with-
holding agent may rely upon docu-
mentation collected by a third-party 
data provider with respect to an entity, 
subject to the conditions described in 
this paragraph (c)(9)(ii). 

(A) The third-party data provider 
must have collected documentation 
that is sufficient to determine the 
chapter 4 status of the entity under 
paragraph (d) of this section. 

(B) The third-party data provider 
must be in the business of providing 
credit reports or business reports to 
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customers unrelated to it and must 
have reviewed all information it has 
for the entity and verified that such 
additional information does not con-
flict with the chapter 4 status claimed 
by the entity. For purposes of this 
paragraph (c)(9)(ii)(B), a customer is 
related to a third-party data provider if 
they have a relationship with each 
other that is described in section 
267(b). 

(C) The third-party data provider 
must notify the entity submitting the 
documentation that such entity must 
notify the third-party data provider in 
the event of a change in circumstances 
within 30 days of the change in cir-
cumstances, and the third-party data 
provider must be obligated under its 
contract with the withholding agent to 
notify the withholding agent if a 
change in circumstances occurs. 

(D) The withholding agent may not 
rely upon a chapter 4 status provided 
by a third-party data provider if the 
withholding agent knows or has reason 
to know that the chapter 4 status is 
unreliable or incorrect based on infor-
mation in the withholding agent’s ac-
count records, or if the documentation 
or information provided by the third- 
party data provider does not support 
the chapter 4 status claimed. 

(E) The withholding agent must be 
able to submit copies of the docu-
mentation received from the third- 
party data provider upon request to the 
IRS and will remain liable for any 
underwithholding that occurs as a re-
sult of its reliance on information pro-
vided by the third-party data provider 
if the documentation is invalid or unre-
liable. 

(F) This paragraph (c)(9)(ii) does not 
apply to a withholding statement or a 
withholding certificate that contains 
an election to accept withholding or re-
porting responsibility (such as one 
made by a QI, territory financial insti-
tution, or U.S. branch) provided by a 
third-party data provider. 

(iii) Reliance on certification provided 
by introducing brokers—(A) A with-
holding agent may rely on a certifi-
cation of a broker indicating the bro-
ker’s determination of a payee’s chap-
ter 4 status and indicating that the 
broker holds valid documentation suf-
ficient to determine the payee’s chap-

ter 4 status under paragraph (d) of this 
section with respect to any readily 
tradable instrument as defined in 
§ 31.3406(h)–1(d) of this chapter if the 
conditions in paragraph (c)(9)(iii)(B) of 
this section are satisfied and the 
broker is either— 

(1) A U.S. person (including a U.S. 
branch that is treated as a U.S. person) 
that is acting as the agent of the 
payee; or 

(2) A participating FFI or a reporting 
Model 1 FFI that is acting as the agent 
of the payee with respect to an obliga-
tion and receiving all payments from 
the withholding agent with respect to 
such obligation as an intermediary on 
behalf of the payee. 

(B) The certification from the broker 
must be in writing or in electronic 
form and contain all of the information 
required of a chapter 4 withholding 
statement described in paragraph 
(c)(3)(iii)(B)(3). Notwithstanding this 
paragraph (c)(9)(iii), a withholding 
agent may not rely upon a certification 
provided by a broker if it knows or has 
reason to know that the broker has not 
obtained valid documentation as rep-
resented or the information contained 
in the certification is otherwise inac-
curate. A broker that chooses to pro-
vide a certification under this para-
graph (c)(9)(iii) will be responsible for 
applying the rules set forth in the reg-
ulations under section 1471 and 1472 to 
the withholding certificates, written 
statements, or documentary evidence 
obtained from the payee and shall be 
liable for any underwithholding that 
occurs as a result of the broker’s fail-
ure to reasonably apply such rules. 

(iv) Reliance on documentation and cer-
tifications provided between principals 
and agents—(A) In general. Subject to 
the conditions under § 1.1474–1(a)(3), a 
withholding agent is permitted to use 
an agent to fulfill its chapter 4 obliga-
tions and such agent’s actions are im-
puted to the principal. However, an 
agent that makes a payment pursuant 
to an agency arrangement (paying 
agent) is also a withholding agent with 
respect to the payment unless an ex-
ception under § 1.1473–1(d) applies. 
Therefore, the paying agent will have 
its own obligation to determine the 
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chapter 4 status of the payee and with-
hold upon the payment if required. Al-
though a paying agent is generally a 
withholding agent for purposes of chap-
ter 4, the financial accounts to which it 
makes payments are not necessarily fi-
nancial accounts of the paying agent. 
See the rules under § 1.1471–5(b)(5) to 
determine when a financial institution 
maintains a financial account. In addi-
tion, the status of a payment as made 
with respect to an offshore obligation 
or as a preexisting obligation will be 
determined based on such obligation’s 
status in relation to the principal. Fur-
ther, the due diligence required with 
respect to the payment will be deter-
mined by the status of the principal 
and not the paying agent. Con-
sequently, a payment that is made, for 
example, by a paying agent that is a 
foreign entity on behalf of a principal 
that is a U.S. withholding agent will be 
subject to the due diligence applicable 
to the principal. See § 1.1474–1(a)(3) for 
rules regarding the reporting obliga-
tions of a principal and agent in the 
case of a payment made by an agent of 
behalf of a principal. 

(B) Reliance upon certification of the 
principal. An agent that makes a pay-
ment on behalf of a principal that it 
may treat, pursuant to paragraph (d) of 
this section, as a U.S. withholding 
agent, participating FFI, or reporting 
Model 1 FFI may rely upon a certifi-
cation provided by the principal indi-
cating that the principal has obtained 
valid documentation sufficient to de-
termine the chapter 4 status of the 
payee and may rely upon the prin-
cipal’s determination as to the payee’s 
chapter 4 status. In such a case, the 
agent will be permitted to rely upon 
the certification provided by the prin-
cipal when determining whether it is 
required to withhold on the payment 
and will not be liable for any under-
withholding that occurs as a result of 
the principal’s failure to properly de-
termine the chapter 4 status of the 
payee unless the agent knows or has 
reason to know the certification pro-
vided by the principal is inaccurate. 

(C) Document sharing. In lieu of ob-
taining a certification from the prin-
cipal as described in paragraph 
(c)(9)(iv)(B) of this section, or when re-
liance upon such certification is not 

permitted, an agent that makes a pay-
ment on behalf of a principal may rely 
upon copies of documentation provided 
to the principal with respect to the 
payment. However, in such case, both 
the principal and the agent are obli-
gated to determine the chapter 4 status 
of the payee based upon the docu-
mentation and ensure that adequate 
withholding occurs with respect to the 
payment. While a principal is imputed 
the knowledge of the agent with re-
spect to the payment, the agent is not 
imputed the knowledge of the prin-
cipal. 

(D) Examples—(1) Example 1. Paying 
agent that does not collect documentation. 
A fund, P, that is a participating FFI 
contracts with a U.S. person, A, to 
make payments to its account holders 
with respect to their equity interests 
in P. P contracts with another agent, 
B, to obtain documentation sufficient 
to determine the chapter 4 status of 
such account holders. Based on the 
documentation it collects, B deter-
mines that none of P’s account holders 
are subject to withholding. P provides 
a certification to A indicating that it 
has obtained documentation sufficient 
to determine the chapter 4 status of P’s 
account holders and that each payee is 
not subject to withholding under chap-
ter 4. As the actions of B, as P’s agent, 
are attributed to P, P may provide a 
certification to A indicating that it has 
determined the chapter 4 status of its 
payees, even if it is B, and not P, who 
made the determinations. However, P 
will be liable for any underwithholding 
that results from a failure by B to rea-
sonably apply the rules under chapter 
4. A is permitted to rely upon the cer-
tification provided by P and, accord-
ingly, is not required to withhold on 
the payments made to P’s account 
holders and would not be liable for any 
underwithholding that results if the 
determinations made by B are incor-
rect unless A had reason to know that 
chapter 4 status claimed was inac-
curate. 

(ii) Example 2. Paying agent that col-
lects documentation. A fund, P, that is a 
participating FFI contracts with a U.S. 
person, A, to make a payment to its ac-
count holders on its behalf. P also con-
tracts with A to obtain documentation 
sufficient to determine the chapter 4 
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status of P’s account holders. Based on 
the documentation it collects, A deter-
mines that none of P’s account holders 
are subject to withholding. As the ac-
tions of A, as P’s agent, are imputed to 
P, P will be liable for any underwith-
holding that results from a failure by A 
to reasonably apply the rules under 
chapter 4. P is also required to retain 
the documentation upon which A relied 
in determining the chapter 4 status of 
its account holders. Because A per-
formed the due diligence on behalf of 
P, A will have reason to know if any of 
the chapter 4 determinations made 
based on the documentation received 
were made incorrectly, and, as a with-
holding agent with respect to the pay-
ment, is liable, in addition to P, for 
any underwithholding that results 
from an incorrect determination that 
withholding was not required. This re-
sult applies regardless of whether A re-
tains copies of the documentation ob-
tained with respect to P’s account 
holders or receives a certification from 
P indicating that P has obtained docu-
mentation sufficient to determine the 
chapter 4 status of its account holders 
and that each payee is not subject to 
withholding under chapter 4. 

(v) Reliance upon documentation for 
accounts acquired in merger or bulk ac-
quisition for value. A withholding agent 
that acquires an account from a prede-
cessor or transferor in a merger or bulk 
acquisition of accounts for value is per-
mitted to rely upon valid documenta-
tion (or copies of valid documentation) 
collected by the predecessor or trans-
feror. In addition, a withholding agent 
that acquires an account in a merger 
or bulk acquisition of accounts for 
value, other than a related party trans-
action, from a U.S. withholding agent, 
a participating FFI that has completed 
all due diligence required under its 
agreement with respect to the accounts 
transferred, or a reporting Model 1 FFI 
that has completed all due diligence re-
quired pursuant to the applicable 
Model 1 IGA, may also rely upon the 
predecessor’s or transferor’s deter-
mination of the chapter 4 status of an 
account holder for a transition period 
of the lesser of six months from the 
date of the merger or until the acquirer 
knows that the claim of status is inac-
curate or a change in circumstances 

occurs. At the end of the transition pe-
riod, the acquirer will be permitted to 
rely upon the predecessor’s determina-
tion as to the chapter 4 status of the 
account holder only if the documenta-
tion that the acquirer has for the ac-
count holder, including documentation 
obtained from the predecessor or trans-
feror, supports the chapter 4 status 
claimed. An acquirer that discovers at 
the end of the transition period that 
the chapter 4 status assigned by the 
predecessor or transferor to the ac-
count holder was incorrect and, as a re-
sult, has not withheld as it would have 
been required to but for its reliance 
upon the predecessor’s determination, 
will be required to withhold on pay-
ments made after the transition period, 
if any, to the account holder equal to 
the amount of tax that should have 
been withheld during the transition pe-
riod but for the erroneous classifica-
tion as to the account holder’s status. 
For purposes of this paragraph (c)(9)(v), 
a related party transaction is a merger 
or sale of accounts in which either the 
acquirer is in the same expanded affili-
ated group as the predecessor or trans-
feror prior to or after the merger or ac-
quisition or the predecessor or trans-
feror (or shareholders of the prede-
cessor or transferor) obtains a control-
ling interest in the acquirer or in a 
newly formed entity created for pur-
poses of the merger or acquisition. See 
§ 1.1471–4(c)(2)(ii)(B) for an additional 
allowance for a participating FFI to 
rely upon the determination made by 
another participating FFI as to the 
chapter 4 status of an account obtained 
as part of a merger or bulk acquisition 
for value. 

(d) Documentation requirements to es-
tablish payee’s chapter 4 status. Unless 
the withholding agent knows or has 
reason to know otherwise, a with-
holding agent may rely on the provi-
sions of this paragraph (d) to determine 
the chapter 4 status of a payee (or 
other person that receives a payment). 
Except as otherwise provided in this 
paragraph (d), a withholding agent is 
required to obtain a valid withholding 
certificate or a Form W–9 from a payee 
in order to treat the payee as having a 
particular chapter 4 status. Paragraphs 
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(d)(1) through (12) of this section indi-
cate when it is appropriate for a with-
holding agent to rely upon a written 
statement, documentary evidence, or 
other information in lieu of a Form W– 
8 or W–9. Paragraphs (d)(1) through (12) 
of this section also prescribe additional 
documentation requirements that must 
be met in certain cases in order to 
treat a payee as having a specific chap-
ter 4 status and specific standards of 
knowledge that apply to a particular 
payee, in addition to the general stand-
ards of knowledge set forth in para-
graph (e) of this section. This para-
graph (d) also provides the cir-
cumstances in which special docu-
mentation rules are permitted with re-
spect to preexisting obligations. A 
withholding agent may not rely on doc-
umentation described in this paragraph 
(d) if the documentation is not valid or 
cannot reliably be associated with the 
payment pursuant to the requirements 
of paragraph (c) of this section, or the 
withholding agent knows or has reason 
to know that such documentation is in-
correct or unreliable as described in 
paragraphs (d) and (e) of this section. If 
the chapter 4 status of a payee cannot 
be determined under this paragraph (d) 
based on documentation received, a 
withholding agent must apply the pre-
sumption rules in paragraph (f) to de-
termine the chapter 4 status of the 
payee. 

(1) Reliance on pre-FATCA Form W–8. 
To establish a payee’s status as a for-
eign individual, foreign government, 
government of a U.S. territory, or 
international organization, a with-
holding agent may rely upon a pre- 
FATCA Form W–8 in lieu of obtaining 
an updated version of the withholding 
certificate. This reliance is only avail-
able in the case of a payee that is an 
international organization if such 
payee is described under section 
7701(a)(18). To establish the chapter 4 
status of a payee that is not a foreign 
individual, a foreign government, or an 
international organization, a with-
holding agent may, for payments made 
prior to January 1, 2017, rely upon a 
pre-FATCA Form W–8 in lieu of obtain-
ing an updated version of the with-
holding certificate if the withholding 
agent has one or more forms of docu-
mentary evidence described in para-

graphs (c)(5)(ii), as necessary, to estab-
lish the chapter 4 status of the payee 
and the withholding agent has obtained 
any additional documentation or infor-
mation required for the particular 
chapter 4 status (such as withholding 
statements, certifications as to owners, 
or required documentation for under-
lying owners), as set forth under the 
specific payee rules in paragraphs (d)(2) 
through (12) of this section. See para-
graph (d)(4)(ii) and (iv) of this section 
for specific requirements applicable 
when relying upon a pre-FATCA Form 
W–8 for a participating FFI or reg-
istered deemed-compliant FFI. This 
paragraph (d)(1) does not apply to non-
registering local banks, FFIs with only 
low-value accounts, sponsored FFIs, 
owner-documented FFIs, territory fi-
nancial institutions that are not the 
beneficial owners of the payment, for-
eign central banks (other than a for-
eign central bank specifically identi-
fied as an exempt beneficial owner 
under a Model 1 IGA or Model 2 IGA), 
or international organizations not de-
scribed under section 7701(a)(18). 

(2) Identification of U.S. persons—(i) In 
general. A withholding agent must 
treat a payee as a U.S. person, includ-
ing a payee that is a foreign branch of 
a U.S. person (other than a branch that 
is treated as a QI) or is an FFI that has 
elected to be treated as a U.S. person 
for tax purposes under section 953(d), if 
it has a valid Form W–9 associated 
with the payee or if it must presume 
the payee is a U.S. person under the 
presumption rules set forth in para-
graph (f) of this section. Consistent 
with the presumption rules in para-
graph (f)(3) of this section, a with-
holding agent must treat a payee that 
has provided a valid Form W–9 as a 
specified U.S. person unless the Form 
W–9 contains a certification that the 
payee is other than a specified U.S. 
person. Notwithstanding the foregoing, 
a withholding agent receiving a Form 
W–9 indicating that the payee is other 
than a specified U.S. person must treat 
the payee as a specified U.S. person if 
the withholding agent knows or has 
reason to know that the payee’s claim 
that it is other than a specified U.S. 
person is incorrect. For example, a 
withholding agent that receives a 

VerDate Sep<11>2014 16:46 Jun 06, 2018 Jkt 244102 PO 00000 Frm 00397 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



388 

26 CFR Ch. I (4–1–18 Edition) § 1.1471–3 

Form W–9 from a payee that is an indi-
vidual would be required to treat the 
payee as a specified U.S. person regard-
less of whether the Form W–9 indicates 
that the payee is not a specified U.S. 
person, because an individual that is a 
U.S. person is not excepted from the 
definition of a specified U.S. person. 

(ii) Reliance on documentary evidence. 
A withholding agent may also treat the 
payee as a U.S. person that is other 
than a specified U.S. person if the with-
holding agent has documentary evi-
dence described in paragraphs 
(c)(5)(i)(C) and (D) of this section or 
general documentary evidence (as de-
scribed in paragraph (c)(5)(ii)(A) of this 
section) that both establishes that the 
payee is a U.S. person and establishes 
(either through the documentation or 
the application of the rules in § 1.6049– 
4(c)(1)(ii) or paragraph (f)(3) of this sec-
tion) that the payee is an exempt re-
cipient. For purposes of the previous 
sentence, an exempt recipient means 
with respect to a withholding agent 
other than a participating FFI or reg-
istered deemed-compliant FFI, an ex-
empt recipient under § 1.6049–4(c)(1)(ii) 
or, with respect to a withholding agent 
that is a participating FFI or reg-
istered deemed-compliant FFI, a U.S. 
person other than a specified U.S. per-
son as described under § 1.1473–1(c). 

(iii) Preexisting obligations. As an al-
ternative to applying the rules in para-
graphs (d)(2)(i) and (ii) of this section, 
a withholding agent that makes a pay-
ment with respect to a preexisting obli-
gation may treat a payee as a U.S. per-
son if it has a notation in its files that 
it has previously reviewed a Form W–9 
that established that the payee is a 
U.S. person and has retained the pay-
ee’s TIN. A withholding agent, other 
than a participating FFI or registered 
deemed-compliant FFI, may also treat 
a payee of a payment with respect to a 
preexisting obligation as a U.S. person 
if it has previously classified the payee 
as a U.S. person for purposes of chapter 
3 or 61 and established (through the 
documentation or the application of 
the rules in § 1.6049–4(c)(1)(ii)) that the 
payee is an exempt recipient for pur-
poses of chapter 61. 

(3) Identification of individuals that are 
foreign persons—(i) In general. A with-
holding agent may treat a payee as an 

individual that is a foreign person if 
the withholding agent has a with-
holding certificate identifying the 
payee as such a person. 

(ii) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat the payee as an indi-
vidual that is a foreign person if it ob-
tains documentary evidence supporting 
the payee’s claim of status as a foreign 
individual (as described in paragraph 
(c)(5)(i)) or if the payee is presumed to 
be an individual that is a foreign per-
son under the presumption rules set 
forth in paragraph (f) of this section. 

(4) Identification of participating FFIs 
and registered deemed-compliant FFIs—(i) 
In general. Except as otherwise pro-
vided in paragraphs (d)(4)(ii) through 
(iv) or paragraphs (e)(3)(i) and (ii) of 
this section, a withholding agent may 
treat a payee as a participating FFI or 
registered deemed-compliant FFI only 
if the withholding agent has a with-
holding certificate identifying the 
payee as a participating FFI, reg-
istered deemed-compliant FFI, or 
branch thereof (including an entity 
that is disregarded as an entity sepa-
rate from the FFI), and the with-
holding certificate contains a GIIN de-
scribed in paragraph (e)(3) of this sec-
tion that is verified against the pub-
lished IRS FFI list in the manner de-
scribed in paragraph (e)(3) of this sec-
tion (indicating when a withholding 
agent may rely upon a GIIN). For when 
a withholding agent may treat a payee 
as a registered deemed-compliant FFI 
that is a sponsored investment entity 
or sponsored controlled foreign cor-
poration, see paragraph (d)(4)(vi) of 
this section. See paragraph (c)(3)(iii) of 
this section for additional require-
ments that apply to a valid with-
holding certificate provided by a par-
ticipating FFI or registered deemed- 
compliant FFI that is a flow-through 
entity or is acting as an intermediary 
with respect to the payment. 

(ii) Exception for payments made prior 
to January 1, 2017, with respect to pre-
existing obligations (transitional). For 
payments made prior to January 1, 
2017, with respect to a preexisting obli-
gation, a withholding agent may treat 
a payee as a participating FFI or reg-
istered deemed-compliant FFI, or 
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branch thereof (including an entity 
that is disregarded as an entity sepa-
rate from the FFI), if the payee has 
provided the withholding agent with a 
pre-FATCA Form W–8 and (either oral-
ly or in writing) its GIIN and has indi-
cated whether it is a participating FFI 
or a registered deemed-compliant FFI 
(or whether such branch or disregarded 
entity is treated as a participating FFI 
or a registered deemed-compliant FFI), 
and the withholding agent has verified 
the GIIN of the FFI, branch, or dis-
regarded entity, as the context re-
quires, in the manner described in 
paragraph (e)(3) of this section. 

(iii) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment, other than a payment of U.S. 
source FDAP income, with respect to 
an offshore obligation may treat a 
payee as a participating FFI or reg-
istered deemed-compliant FFI, or 
branch thereof (including an entity 
that is disregarded as an entity sepa-
rate from the FFI), if the payee pro-
vides the withholding agent with its 
GIIN and states whether the payee is a 
participating FFI or a registered 
deemed-compliant FFI, and the with-
holding agent verifies the GIIN in the 
manner described in paragraph (e)(3) of 
this section. A withholding agent that 
makes a payment of U.S. source FDAP 
income with respect to an offshore ob-
ligation may treat the payee as a par-
ticipating FFI or registered deemed- 
compliant FFI, or branch thereof (in-
cluding an entity that is disregarded as 
an entity separate from the FFI) if— 

(A) The payee provides the with-
holding agent with— 

(1) A written statement that contains 
the payee’s GIIN, states that the payee 
is the beneficial owner of the payment, 
and indicates whether the payee is 
treated as a participating FFI or a reg-
istered deemed-compliant FFI, as ap-
propriate; and 

(2) Documentary evidence supporting 
the payee’s claim of foreign status; and 

(B) The withholding agent verifies 
the GIIN in the manner described in 
paragraph (e)(3) of this section. 

(iv) Exceptions for payments to report-
ing Model 1 FFIs. (A) For payments 
made prior to January 1, 2015, a with-
holding agent may treat a payee that 
is an FFI or branch of an FFI (includ-

ing an entity that is disregarded as an 
entity separate from the FFI) as a re-
porting Model 1 FFI if it receives a 
withholding certificate from the payee 
indicating that the payee is a reporting 
Model 1 FFI and the country in which 
the payee is a reporting Model 1 FFI, 
regardless of whether the certificate 
contains a GIIN for the payee. 

(B) For payments made prior to Jan-
uary 1, 2015, with respect to a pre-
existing obligation, a withholding 
agent may treat a payee as a reporting 
Model 1 FFI if it obtains a pre-FATCA 
Form W–8 from the payee, and the 
payee indicates (either orally or in 
writing) that it is a reporting Model 1 
FFI and the country in which it is a re-
porting Model 1 FFI, regardless of 
whether the certificate contains a GIIN 
for the payee. 

(C) For payments made prior to Jan-
uary 1, 2015, with respect to an offshore 
obligation, a withholding agent may 
treat a payee as a reporting Model 1 
FFI if the payee informs the with-
holding agent that the payee is a re-
porting Model 1 FFI and provides the 
country in which the payee is a report-
ing Model 1 FFI. In the case of a pay-
ment of U.S. source FDAP income, 
such payee must also provide a written 
statement that it is the beneficial 
owner and documentary evidence sup-
porting the payee’s claim of foreign 
status (as described in paragraph 
(c)(5)(i) of this section). 

(D) For payments made on or after 
January 1, 2015, that do not constitute 
U.S. source FDAP income, the with-
holding agent may continue to treat a 
payee as a reporting Model 1 FFI if the 
payee provides the withholding agent 
with its GIIN, either orally or in writ-
ing, and the withholding agent verifies 
the GIIN in the manner described in 
paragraph (e)(3) of this section. 

(v) Reason to know. See paragraph (e) 
of this section for when a withholding 
agent will have reason to know that a 
withholding certificate or written 
statement provided by a payee claim-
ing status as a participating FFI or 
registered deemed-compliant FFI is in-
correct or invalid. 

(vi) Sponsored investment entities and 
sponsored controlled foreign corpora-
tions—(A) In general. A withholding 
agent may treat a payee as a sponsored 
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investment entity or sponsored con-
trolled foreign corporation if the with-
holding agent has a withholding cer-
tificate identifying the payee as a 
sponsored investment entity or spon-
sored controlled foreign corporation 
(as applicable) and the withholding cer-
tificate includes the GIIN of the spon-
sored investment entity or sponsored 
controlled foreign corporation entity 
(as applicable), which the withholding 
agent has verified against the pub-
lished IRS FFI list in the manner de-
scribed in paragraph (e)(3)(i) of this 
section. 

(B) Payments made prior to January 1, 
2017 (transitional). For payments made 
prior to January 1, 2017, a sponsored in-
vestment entity or sponsored con-
trolled foreign corporation may pro-
vide the GIIN of its sponsoring entity 
on the withholding certificate, which 
the withholding agent must verify 
against the published IRS FFI list in 
the manner described in paragraph 
(e)(3)(i) of this section. 

(C) Payments made after December 31, 
2016, to payees documented prior to Janu-
ary 1, 2017. For a payment made after 
December 31, 2016, to a payee that the 
withholding agent has documented 
prior to January 1, 2017, as a sponsored 
investment entity or sponsored con-
trolled foreign corporation with a valid 
withholding certificate that includes 
the GIIN of the sponsoring entity, the 
withholding agent must obtain and 
verify the GIIN of the sponsored invest-
ment entity or sponsored controlled 
foreign corporation against the pub-
lished IRS FFI list in the manner de-
scribed in paragraph (e)(3)(i) of this 
section by March 31, 2017. Notwith-
standing the preceding sentence, a 
GIIN is not required for a payee that 
provides a valid withholding certificate 
prior to January 1, 2017, that identifies 
the payee as a sponsored FFI and in-
cludes the GIIN of the sponsoring enti-
ty if the withholding agent determines, 
based on information provided on the 
withholding certificate, that the spon-
sored entity is resident, organized, or 
located in a jurisdiction that is treated 
as having a Model 1 IGA in effect. A 
withholding agent required to obtain a 
GIIN of the sponsored investment enti-
ty or sponsored controlled foreign cor-
poration under this paragraph 

(d)(4)(vi)(C) may obtain such GIIN by 
oral or written confirmation (including 
by email) rather than obtaining a new 
withholding certificate, provided that 
the withholding agent retains a record 
of the confirmation, which will become 
part of the withholding certificate. 

(5) Identification of certified deemed- 
compliant FFIs—(i) In general. Except as 
otherwise provided in this paragraph 
(d)(5), a withholding agent may treat a 
payee as a certified deemed-compliant 
FFI, other than a sponsored, closely 
held investment vehicle, if the with-
holding agent has a withholding cer-
tificate that identifies the payee as a 
certified deemed-compliant FFI, and 
the withholding certificate contains a 
certification by the payee that it meets 
the requirements to qualify as the type 
of certified deemed-compliant FFI 
identified on the withholding certifi-
cate. See paragraph (c)(3)(iii) of this 
section for additional requirements 
that apply to a valid withholding cer-
tificate provided by a certified deemed- 
compliant FFI that is a flow-through 
entity or is acting as an intermediary 
with respect to the payment, or by a 
U.S. branch of a certified deemed-com-
pliant FFI. 

(ii) Sponsored, closely held investment 
vehicles—(A) In general. A withholding 
agent may treat a payee as a spon-
sored, closely held investment vehicle 
described in § 1.1471–5(f)(2)(iii) if the 
withholding agent can reliably asso-
ciate the payment with a withholding 
certificate that identifies the payee as 
a sponsored, closely held investment 
vehicle and includes the sponsoring en-
tity’s GIIN, which the withholding 
agent has verified against the pub-
lished IRS FFI list in the manner de-
scribed in paragraph (e)(3) of this sec-
tion. In addition to the standards of 
knowledge rules indicated in paragraph 
(e) of this section, a withholding agent 
will have reason to know that the 
payee is not a sponsored, closely held 
investment vehicle described in 
§ 1.1471–5(f)(2)(iii) if its AML due dili-
gence indicates that the payee has in 
excess of 20 individual investors that 
own direct and/or indirect interests in 
the payee. See paragraph (c)(3)(iii) of 
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this section for additional require-
ments that apply to a valid with-
holding certificate provided by a spon-
sored, closely held investment vehicle 
that is a flow-through entity or is act-
ing as an intermediary with respect to 
the payment, or by a U.S. branch of 
such vehicle. 

(B) Offshore obligations. A with-
holding agent that makes a payment 
with respect to an offshore obligation 
may treat a payee as a sponsored, 
closely held investment vehicle if it ob-
tains a written statement that indi-
cates that the payee is a sponsored, 
closely held investment vehicle, and 
provides the sponsoring entity’s GIIN, 
which the withholding agent has 
verified in the manner described in 
paragraph (e)(3) of this section. In the 
case of a payment of U.S. source FDAP 
income, the written statement must 
also indicate that the payee is the ben-
eficial owner and must be supple-
mented with documentary evidence 
supporting the payee’s claim of foreign 
status (as described in paragraph 
(c)(5)(i) of this section). 

(iii) Certain investment entities that do 
not maintain financial accounts—(A) In 
general. A withholding agent may treat 
a payee as an investment entity that 
does not maintain financial accounts 
described in § 1.1471–5(f)(2)(v) if the 
withholding agent can reliably asso-
ciate the payment with a withholding 
certificate that identifies the payee as 
an investment entity that does not 
maintain financial accounts. In addi-
tion to the standards of knowledge 
rules indicated in paragraph (e) of this 
section, a withholding agent will have 
reason to know that the payee is not 
an investment entity that does not 
maintain financial accounts described 
in § 1.1471–5(f)(2)(v) if its AML due dili-
gence documentation indicates that 
the payee has financial accounts. 

(B) Offshore obligations. A with-
holding agent that makes a payment 
with respect to an offshore obligation 
may treat a payee as an investment ad-
visor and investment manager de-
scribed in § 1.1471–5(f)(2)(v) if it obtains 
a written statement that indicates 
that the payee is an investment advi-
sor and investment manager. In the 
case of a payment of U.S. source FDAP 
income, the written statement must 

also indicate that the payee is the ben-
eficial owner and must be supple-
mented with documentary evidence 
supporting the payee’s claim of foreign 
status (as described in paragraph 
(c)(5)(i) of this section). 

(6) Identification of owner-documented 
FFIs—(i) In general. A withholding 
agent may treat a payee as an owner- 
documented FFI if all the following re-
quirements of paragraphs (d)(6)(i)(A) 
through (F) of this section are met. A 
withholding agent may not rely upon a 
withholding certificate to treat a payee 
as an owner-documented FFI, either in 
whole or in part, if the withholding 
certificate does not contain all of the 
information and associated documenta-
tion required by paragraphs (d)(6)(i)(A), 
(C), and (D) of this section. 

(A) The withholding agent has a 
withholding certificate that identifies 
the payee as an owner-documented FFI 
that is not acting as an intermediary; 

(B) The withholding agent is a U.S. 
financial institution, participating 
FFI, or reporting Model 1 FFI that 
agrees pursuant to § 1.1471–5(f)(3) to act 
as a designated withholding agent with 
respect to the payee; 

(C) The payee submits to the with-
holding agent an FFI owner reporting 
statement that meets the requirements 
of paragraph (d)(6)(iv) of this section; 

(D) The payee submits to the with-
holding agent valid documentation 
meeting the requirements of paragraph 
(d)(6)(iii) of this section with respect to 
each person identified on the FFI 
owner reporting statement; 

(E) The withholding agent does not 
know or have reason to know that the 
payee (or any other FFI that is an 
owner of the payee and that the des-
ignated withholding agent is treating 
as an owner-documented FFI) main-
tains any financial account for a non-
participating FFI; and 

(F) [Reserved]. For further guidance, 
see § 1.1471–3T(d)(6)(i)(F). 

(ii) Auditor’s letter substitute. A payee 
may, in lieu of providing an FFI owner 
reporting statement and documenta-
tion for each owner of the FFI as de-
scribed in paragraphs (d)(6)(i)(C) and 
(D) of this section, provide a letter 
from an auditor or an attorney that is 
licensed in the United States or whose 
firm has a location in the United 

VerDate Sep<11>2014 16:46 Jun 06, 2018 Jkt 244102 PO 00000 Frm 00401 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



392 

26 CFR Ch. I (4–1–18 Edition) § 1.1471–3 

States, signed no more than four years 
prior to the date of the payment, that 
certifies that the firm or representa-
tive has reviewed the payee’s docu-
mentation with respect to all of its 
owners and debt holders described in 
paragraph (d)(6)(iv) of this section in 
accordance with § 1.1471–4(c) and that 
the payee meets the requirements of 
§ 1.1471–5(f)(3). The payee must also pro-
vide an FFI owner reporting statement 
and a Form W–9, with any applicable 
waiver, for each specified U.S. person 
that owns a direct or indirect interest 
in the payee or that holds debt inter-
ests described in paragraph (d)(6)(iv) of 
this section. A withholding agent may 
rely upon the letter described in this 
paragraph (d)(6)(ii) if it does not know 
or have reason to know that any of the 
information contained in the letter is 
unreliable or incorrect. 

(iii) Documentation for owners and debt 
holders of payee. Acceptable docu-
mentation for an individual owning an 
equity interest in the payee or a debt 
holder described in paragraph (d)(6)(iv) 
of this section means a valid with-
holding certificate, valid Form W–9 (in-
cluding any necessary waiver), or docu-
mentary evidence establishing the for-
eign status of the individual as set 
forth in paragraph (d)(3)(ii) of this sec-
tion (regardless of whether the pay-
ment is made with respect to an off-
shore obligation). Acceptable docu-
mentation for a specified U.S. person 
means a valid Form W–9 (including any 
necessary waiver). Acceptable docu-
mentation for all other persons owning 
an equity or debt interest in the payee 
means documentation described in this 
paragraph (d), applicable to the chapter 
4 status claimed by the person. The 
rules for reliably associating a pay-
ment with a withholding certificate or 
documentary evidence set forth in 
paragraph (c) of this section, the rules 
for payee documentation provided in 
this paragraph (d), and the standards of 
knowledge set forth in paragraph (e) of 
this section will apply to documenta-
tion submitted by the owners and debt 
holders by substituting the phrase 
‘‘owner of the payee’’ or ‘‘debt holder’’ 
for ‘‘payee.’’ 

(iv) Content of FFI owner reporting 
statement. The FFI owner reporting 
statement provided by an owner-docu-

mented FFI must contain the informa-
tion required by this paragraph 
(d)(6)(iv) and is subject to the general 
rules applicable to all withholding 
statements described in paragraph 
(c)(3)(iii)(B)(1) of this section. An FFI 
that is a partnership, simple trust, or 
grantor trust may substitute an NWP 
withholding statement described in 
§ 1.1441–5(c)(3)(iv) or a foreign simple 
trust or foreign grantor trust with-
holding statement described in § 1.1441– 
5(e)(5)(iv) for the FFI owner reporting 
statement, provided that the NWP 
withholding certificate or foreign sim-
ple trust or foreign grantor trust with-
holding certificate contains all of the 
information required in this paragraph 
(d)(6)(iv). The owner reporting state-
ment will expire on the last day of the 
third calendar year following the year 
in which the statement was provided to 
the withholding agent unless an excep-
tion in paragraph (c)(6)(ii) of this sec-
tion (for example, accounts with a bal-
ance or value of $1,000,000 or less) or 
this paragraph (d)(6) applies. The 
owner-documented FFI will also be re-
quired to provide the withholding 
agent with an updated owner reporting 
statement if there is a change in cir-
cumstances as required under para-
graph (c)(6)(ii)(E) of this section. 

(A) The FFI owner reporting state-
ment must provide the following infor-
mation: 

(1) The name, address, TIN (if any), 
and chapter 4 status of every individual 
and specified U.S. person that owns a 
direct or indirect equity interest in the 
payee (looking through all entities 
other than specified U.S. persons). 

(2) The name, address, TIN (if any), 
and chapter 4 status of every individual 
and specified U.S. person that owns a 
debt interest in the payee (including 
any indirect debt interest, which in-
cludes debt interests in any entity that 
directly or indirectly owns the payee 
or any direct or indirect equity inter-
est in a debt holder of the payee), in ei-
ther such case if the debt interest con-
stitutes a financial account in excess of 
$50,000 (disregarding all such debt in-
terests owned by participating FFIs, 
registered deemed-compliant FFIs, cer-
tified deemed-compliant FFIs, excepted 
NFFEs, exempt beneficial owners, or 
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U.S. persons other than specified U.S. 
persons). 

(3) Any other information the with-
holding agent reasonably requests in 
order to fulfill its obligations under 
chapter 4. 

(B) The information on the FFI 
owner reporting statement may con-
tain names of equity and debt holders 
that are prepopulated by the with-
holding agent based on prior informa-
tion provided to the withholding agent 
by the payee if the prepopulated form 
instructs the payee to amend the state-
ment if the contents are inaccurate, in-
complete, or have changed, and the 
payee confirms in writing that the FFI 
owner reporting statement submitted 
to the withholding agent is accurate 
and complete. 

(C) The FFI owner reporting state-
ment may be submitted in any form 
that meets the requirements of this 
paragraph, including a form used for 
purposes of AML due diligence. 

(v) Exception for preexisting obligations 
(transitional). A withholding agent may 
treat a payment made prior to January 
1, 2017, with respect to a preexisting ob-
ligation as made to an owner-docu-
mented FFI if the withholding agent 
has collected, for purposes of satisfying 
its AML due diligence, documentation 
with respect to each individual and 
specified U.S. person that owns a direct 
or indirect interest in the payee, other 
than an interest as a creditor, within 
four years of the date of payment, that 
documentation is sufficient to satisfy 
the AML due diligence requirements of 
the jurisdiction in which the with-
holding agent maintains the account, 
the withholding agent has sufficient in-
formation to report all specified U.S. 
persons that own an interest in the 
payee, and the withholding agent does 
not know, or have reason to know, that 
any nonparticipating FFI owns an eq-
uity interest in the FFI or that any 
nonparticipating FFI or specified U.S. 
person owns a debt interest in the FFI 
constituting a financial account in ex-
cess of $50,000. 

(vi) Exception for offshore obligations. 
A withholding agent that is making a 
payment, other than a payment of U.S. 
source FDAP income, with respect to 
an offshore obligation may, in lieu of 
obtaining a withholding certificate as 

otherwise required under paragraph 
(d)(6)(i)(A) of this section, rely upon a 
written statement that indicates the 
payee meets the requirements to qual-
ify as an owner-documented FFI under 
§ 1.1471–5(f)(3) and is not acting as an 
intermediary, if the withholding agent 
provides a written notice to the payee 
indicating that the payee is required to 
update the written statement and all 
associated documentation (such as the 
FFI owner reporting statement and un-
derlying documentation) within 30 days 
of a change in circumstances. 

(vii) Exception for certain offshore obli-
gations of $1,000,000 or less—(A) A with-
holding agent may treat the payment 
as being made to an owner-documented 
FFI if— 

(1) The payment is made with respect 
to an offshore obligation that has a 
balance or value not exceeding 
$1,000,000 on the later of June 30, 2014, 
or the last day of the calendar year in 
which the account was opened, and the 
last day of each subsequent year pre-
ceding the payment, applying the ag-
gregation principles of § 1.1471–5(b)(4); 

(2) The withholding agent has col-
lected documentation or a certification 
as to the payee’s owners (either for 
purposes of complying with its AML 
due diligence or for purposes of satis-
fying the requirements of this para-
graph (d)(6)(vii)) sufficient to identify 
every individual and specified U.S. per-
son that owns any direct or indirect in-
terest in the payee (other than an in-
terest as a creditor) and determine the 
chapter 4 status of such person; 

(3) The documentation described in 
paragraph (d)(6)(vii)(A)(2) of this sec-
tion is sufficient to satisfy the AML 
due diligence requirements of the juris-
diction in which the withholding agent 
maintains the account (and such juris-
diction is a FATF-compliant jurisdic-
tion); 

(4) The withholding agent has suffi-
cient information to report all speci-
fied U.S. persons that own an interest 
in the payee in accordance with 
§ 1.1474–1(d); and 

(5) The withholding agent does not 
know, or have reason to know, that the 
payee has any contingent beneficiaries 
or designated classes with unidentified 
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beneficiaries or owners, that any non-
participating FFI owns a direct or indi-
rect equity interest in the payee, or 
that any specified U.S. persons or non-
participating FFIs own a debt interest 
constituting a financial account in ex-
cess of $50,000 in the payee (other than 
specified U.S. persons that the with-
holding agent has sufficient informa-
tion to report). 

(B) For example, a withholding agent 
that is required to obtain a certifi-
cation from the payee identifying all 
persons owning an interest in the 
payee as part of its AML due diligence 
will not be required to obtain an FFI 
owner reporting statement, provided 
the other conditions of this paragraph 
(d)(6)(vii) are met. On the other hand, a 
withholding agent that has only ob-
tained documentation for persons own-
ing a certain threshold percentage of 
the payee will be required to obtain ad-
ditional documentation to satisfy the 
requirements of this paragraph 
(d)(6)(vii). A withholding agent that 
treats a payee as an owner-documented 
FFI pursuant to this paragraph 
(d)(6)(vii) will not be required to obtain 
new documentation, including the FFI 
owner reporting statement, until there 
is a change in circumstances or until 
the account balance or value exceeds 
$1,000,000 on the last day of the cal-
endar year. 

(7) Nonreporting IGA FFIs—(i) In gen-
eral. A withholding agent may treat a 
payee as a nonreporting IGA FFI de-
scribed in § 1.1471–1(b)(83)(ii) (unless 
such FFI is treated as a registered 
deemed-compliant FFI under Annex II 
of the Model 2 IGA) or as a nonre-
porting IGA FFI described in § 1.1471– 
1(b)(83)(i), (iv), or (v) if the withholding 
agent has a withholding certificate 
identifying the payee, or the relevant 
branch of the payee, as a nonreporting 
IGA FFI. A withholding agent may 
treat a payee as a nonreporting IGA 
FFI described in § 1.1471–1(b)(83)(ii) that 
is treated as a registered deemed-com-
pliant FFI under Annex II of the Model 
2 IGA or as a nonreporting IGA FFI de-
scribed in § 1.1471–1(b)(83)(iii) if the 
withholding agent has a withholding 
certificate identifying the payee, or 
the relevant branch of the payee, as a 
nonreporting IGA FFI, and the with-
holding certificate contains a GIIN for 

the payee that is verified against the 
published IRS FFI list in the manner 
described in paragraph (e)(3) of this 
section. 

(ii) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat a payee as a nonre-
porting IGA FFI if it can reliably asso-
ciate the payment with a written 
statement identifying the payee (or the 
relevant branch of the payee) as a non-
reporting IGA FFI and, with respect to 
a payment of U.S. source FDAP in-
come, the written statement indicates 
that the payee is the beneficial owner 
of the income and is accompanied by 
documentary evidence supporting a 
claim of foreign status (as described in 
paragraph (c)(5)(i) of this section). A 
withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may also treat a payee as a non-
reporting IGA FFI if the withholding 
agent has a permanent residence ad-
dress for the payee, or an address of the 
relevant branch of the payee, and has 
obtained a notification, either orally or 
in writing, indicating that the payee is 
not acting as an intermediary and gen-
eral documentary evidence (as de-
scribed in paragraph (c)(5)(ii)(A) of this 
section) that provides the withholding 
agent with sufficient information to 
reasonably determine that the payee is 
an entity listed as a nonreporting IGA 
FFI pursuant to a Model 1 or Model 2 
IGA. 

(8) Identification of nonparticipating 
FFIs—(i) In general. A withholding 
agent is required to treat a payee as a 
nonparticipating FFI if the with-
holding agent can reliably associate 
the payment with a withholding cer-
tificate identifying the payee as a non-
participating FFI, the withholding 
agent knows or has reason to know 
that the payee is a nonparticipating 
FFI, or the withholding agent is re-
quired to treat the payee as a non-
participating FFI under the presump-
tion rules described in paragraph (f) of 
this section. 

(ii) Special documentation rules for 
payments made to an exempt beneficial 
owner through a nonparticipating FFI. A 
withholding agent may treat a pay-
ment made to a nonparticipating FFI 
as beneficially owned by an exempt 
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beneficial owner if the withholding 
agent can reliably associate the pay-
ment with— 

(A) A withholding certificate that 
identifies the payee as a nonpartici-
pating FFI that is either acting as an 
intermediary or is a flow-through enti-
ty; and 

(B) An exempt beneficial owner with-
holding statement that meets the re-
quirements of paragraphs 
(c)(3)(iii)(B)(1) and (4) of this section 
and contains the associated docu-
mentation necessary to establish the 
chapter 4 status of the exempt bene-
ficial owner in accordance with para-
graph (d)(9) of this section as if the ex-
empt beneficial owner were the payee. 

(9) Identification of exempt beneficial 
owners—(i) Identification of foreign gov-
ernments, governments of U.S. territories, 
international organizations, and foreign 
central banks of issue—(A) In general. A 
withholding agent may treat a payee 
as a foreign government, government 
of a U.S. territory, international orga-
nization, or foreign central bank of 
issue if it has a withholding certificate 
that identifies the payee as such an en-
tity, indicates that the payee is the 
beneficial owner of the payment, and 
indicates that the payee is not engaged 
in commercial financial activities with 
respect to the payments or accounts 
identified on the form. A withholding 
agent may treat a payee as an inter-
national organization without requir-
ing a withholding certificate if the 
name of the payee is one that is des-
ignated as an international organiza-
tion by executive order (pursuant to 22 
U.S.C. 288 through 288f) and other facts 
surrounding the transaction reason-
ably indicate that the international or-
ganization is not receiving the pay-
ment as an intermediary on behalf of 
another person. A withholding agent 
may treat a payee as an exempt bene-
ficial owner pursuant to a Model 1 IGA 
or Model 2 IGA if it has a withholding 
certificate that identifies the payee as 
such an entity and indicates that the 
payee is the beneficial owner of the 
payment. 

(B) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment, other than a payment of U.S. 
source FDAP income, with respect to 
an offshore obligation may treat a 

payee as a foreign government, govern-
ment of a U.S. territory, international 
organization, or foreign central bank of 
issue if the payee provides a written 
statement that it is such an entity and 
the written statement indicates that 
the payee receives the payment as a 
beneficial owner (within the meaning 
provided in § 1.1471–6). A written state-
ment provided by a foreign central 
bank of issue must also state that the 
foreign central bank of issue does not 
receive the payment in connection 
with a commercial activity as provided 
in § 1.1471–6(h). 

(C) Exception for preexisting offshore 
obligations. A withholding agent that 
makes a payment, other than a pay-
ment of U.S. source FDAP income, 
with respect to an offshore obligation 
that is also a preexisting obligation 
may treat the payee as a foreign gov-
ernment, government of a U.S. terri-
tory, international organization, or 
foreign central bank of issue if— 

(1) The payee is generally known to 
the withholding agent to be, the pay-
ee’s name and the facts surrounding 
the payment reasonably indicate, or 
the withholding agent has preexisting 
account documentary evidence (as de-
scribed in paragraph (c)(5)(ii)(B) of this 
section) that reasonably indicates that 
the payee is a foreign government or 
government of a U.S territory, a polit-
ical subdivision of a foreign govern-
ment or government of a U.S. terri-
tory, any wholly owned agency or in-
strumentality of any one or more of 
the foregoing, an international organi-
zation, a foreign central bank of issue, 
or the Bank for International Settle-
ments; and 

(2) The withholding agent does not 
know that the payee is not the bene-
ficial owner, within the meaning of 
§ 1.1471–6(b) through (e) (disregarding 
any presumption that a financial insti-
tution is assumed to be an inter-
mediary absent documentation indi-
cating otherwise) or a foreign central 
bank of issue receiving the payment in 
connection with a commercial activity. 

(ii) Identification of retirement funds— 
(A) In general. A withholding agent 
may treat a payee as a retirement fund 
described in § 1.1471–6(f) if it has a with-
holding certificate in which the payee 
certifies that it is a retirement fund 
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meeting the requirements of § 1.1471– 
6(f). 

(B) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat the payment as being 
made to a retirement fund described in 
§ 1.1471–6(f) if it obtains a written state-
ment in which the payee certifies that 
it is a retirement fund under the laws 
of its local jurisdiction meeting the re-
quirements of § 1.1471–6(f) and, with re-
spect to a payment of U.S. source 
FDAP income, documentary evidence 
supporting a claim of foreign status (as 
described in paragraph (c)(5)(i) of this 
section). A withholding agent that 
makes a payment with respect to an 
offshore obligation may also treat the 
payment as made to a retirement fund 
if it obtains general documentary evi-
dence (as described in paragraph 
(c)(5)(ii)(A) of this section) that pro-
vides the withholding agent with suffi-
cient information to establish that the 
payee is a retirement fund meeting the 
requirements of § 1.1471–6(f). 

(C) Exception for preexisting offshore 
obligations. A withholding agent that 
makes a payment with respect to an 
offshore obligation that is also a pre-
existing obligation, may treat the 
payee as a retirement fund described in 
§ 1.1471–6(f) if the withholding agent has 
general documentary evidence or pre-
existing account documentary evidence 
(as described in paragraphs (c)(5)(ii)(A) 
or (B)) that establishes that the payee 
is a foreign entity that qualifies as a 
retirement fund in the country in 
which the payee is organized. 

(iii) Identification of entities wholly 
owned by exempt beneficial owners. A 
withholding agent may treat a payee 
as an entity described in § 1.1471–6(g) 
(referring to certain entities wholly 
owned by exempt beneficial owners) if 
the withholding agent has— 

(A) A withholding certificate or, for a 
payment made with respect to an off-
shore obligation, a written statement 
that identifies the payee as an invest-
ment entity that is the beneficial 
owner of the payment; 

(B) An owner reporting statement 
that contains the name, address, TIN 
(if any), chapter 4 status (identifying 
the type of exempt beneficial owner), 
and a description of the type of docu-

mentation (Form W–8 or other docu-
mentary evidence) provided to the 
withholding agent for every person 
that owns a direct equity interest, or a 
debt interest constituting a financial 
account, in the payee, and that is sub-
ject to the general rules applicable to 
all withholding statements described in 
paragraph (c)(3)(iii)(B)(1) of this sec-
tion; and 

(C) Documentation for every person 
identified on the owner reporting state-
ment establishing, pursuant to the doc-
umentation requirements described in 
this paragraph (d)(9), that such person 
is an exempt beneficial owner (without 
regard to whether the person is a bene-
ficial owner of the payment). 

(10) Identification of territory financial 
institutions—(i) Identification of territory 
financial institutions that are beneficial 
owners—(A) In general. A withholding 
agent may treat a payee as a territory 
financial institution if the withholding 
agent has a withholding certificate 
identifying the payee as a territory fi-
nancial institution that beneficially 
owns the payment. See paragraph 
(d)(11)(viii) of this section for rules for 
documenting territory NFFEs. 

(B) Exception for preexisting offshore 
obligations. A withholding agent that 
makes a payment with respect to an 
offshore obligation that is also a pre-
existing obligation may treat the 
payee as a territory financial institu-
tion if the withholding agent receives 
written notification, whether signed or 
not, that the payee is the beneficial 
owner of the payment and the with-
holding agent has general documentary 
evidence (as described in paragraph 
(c)(5)(ii)(A) of this section) or pre-
existing account documentary evidence 
(as described in paragraph (c)(5)(ii)(B) 
of this section) establishing that the 
payee was organized or incorporated 
under the laws of any U.S. territory 
and is a depository institution, custo-
dial institution, or specified insurance 
company. 

(ii) Identification of territory financial 
institutions acting as intermediaries or 
that are flow-through entities. A with-
holding agent may treat a payment as 
being made to a territory financial in-
stitution that is acting as an inter-
mediary or that is a flow-through enti-
ty if the withholding agent has an 
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intermediary withholding certificate 
or flow-through withholding certificate 
as described in paragraph (c)(3)(iii) of 
this section that identifies the person 
who receives the payment as a terri-
tory financial institution. A with-
holding agent that obtains the docu-
mentation described in the preceding 
sentence may treat the territory finan-
cial institution as the payee if the 
withholding certificate contains a cer-
tification that the territory financial 
institution agrees to be treated as a 
U.S. person with respect to the pay-
ment. If the withholding certificate 
does not contain such a certification, 
then the withholding agent must treat 
the person on whose behalf the terri-
tory financial institution receives the 
payment as the payee. See paragraph 
(c)(3)(iii) of this section for additional 
documentation that must accompany 
the withholding certificate of the terri-
tory financial institution in this case. 

(iii) Reason to know. In addition to 
the general standards of knowledge de-
scribed in paragraph (e) of this section, 
a withholding agent will have reason to 
know that an entity is not a territory 
financial institution if the withholding 
agent has: a current residence or mail-
ing address, either in the entity’s ac-
count files or on documentation pro-
vided by the payee, for the entity that 
is outside the U.S. territory in which 
the entity claims to be organized; a 
current telephone number for the 
payee that has a country code other 
than the country code for the U.S. ter-
ritory or has an area code other than 
the area code(s) of the applicable U.S. 
territory and no telephone number for 
the payee in the applicable U.S. terri-
tory; or standing instructions for the 
withholding agent to pay amounts 
from its account to an address or ac-
count outside the applicable U.S. terri-
tory. A withholding agent that has 
knowledge of a current address, cur-
rent telephone number, or standing 
payment instructions for the entity 
outside of the applicable U.S. territory, 
may nevertheless treat the entity as a 
territory financial institution if it ob-
tains documentary evidence that estab-
lishes that the entity was organized in 
the applicable U.S. territory. 

(11) Identification of excepted NFFEs— 
(i) Identification of excepted nonfinancial 

group entities—(A) In general. A with-
holding agent may treat a payee as an 
excepted nonfinancial group entity de-
scribed in § 1.1471–5(e)(5)(i) if the with-
holding agent has a withholding cer-
tificate identifying the payee as such 
an entity. 

(B) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat a payee as an ex-
cepted nonfinancial group entity de-
scribed in § 1.1471–5(e)(5)(i) if the with-
holding agent obtains: 

(1) A written statement in which the 
payee certifies that it is a foreign enti-
ty operating primarily as an excepted 
nonfinancial group entity for a group 
that primarily engages in a business 
other than a financial business de-
scribed in § 1.1471–5(e)(4) and, with re-
spect to a payment of U.S. source 
FDAP income, documentary evidence 
supporting a claim of foreign status (as 
described in paragraph (c)(5)(i) of this 
section); or 

(2) General documentary evidence (as 
described in paragraph (c)(5)(ii)(A) of 
this section) that provides the with-
holding agent with sufficient informa-
tion to establish that the payee is an 
excepted nonfinancial group entity de-
scribed in § 1.1471–5(e)(5)(i). 

(ii) Identification of excepted non-
financial start-up companies—(A) In gen-
eral. A withholding agent may treat a 
payee as an excepted nonfinancial 
start-up company described in § 1.1471– 
5(e)(5)(ii) if the withholding agent has a 
withholding certificate that identifies 
the payee as a start-up company that 
intends to operate as other than a fi-
nancial institution and the with-
holding certificate provides a forma-
tion date for the payee that is less than 
24 months prior to the date of the pay-
ment. 

(B) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat a payee as an ex-
cepted nonfinancial start-up company 
described in § 1.1471–5(e)(5)(ii) if it ob-
tains— 

(1) A written statement from the 
payee in which the payee certifies that 
it is a foreign entity formed for the 
purpose of operating a business other 
than that of a financial institution and 
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provides the entity’s formation date 
which was less than 24 months prior to 
the date of the payment and, with re-
spect to a payment of U.S. source 
FDAP income, documentary evidence 
supporting a claim of foreign status (as 
described in paragraph (c)(5)(i) of this 
section); or 

(2) General documentary evidence (as 
described in paragraph (c)(5)(ii)(A) of 
this section) that provides the with-
holding agent with sufficient informa-
tion to establish that the payee is a 
foreign entity other than a financial 
institution and has a formation date 
which is less than 24 months prior to 
the date of the payment. 

(C) Exception for preexisting offshore 
obligations. A withholding agent may 
treat a payment made with respect to 
an offshore obligation that is also a 
preexisting obligation as made to a 
start-up company described in § 1.1471– 
5(e)(5)(ii) if the withholding agent has 
general documentary evidence (as de-
scribed in paragraph (c)(5)(ii)(A) of this 
section) or preexisting account docu-
mentary evidence (as described in para-
graph (c)(5)(ii)(B) of this section) that 
provides the withholding agent suffi-
cient information to establish that the 
payee is, or intends to be, engaged in a 
business other than as a financial insti-
tution and establishes that the payee is 
a foreign entity that was organized less 
than 24 months prior to the date of the 
payment. 

(iii) Identification of excepted non-
financial entities in liquidation or bank-
ruptcy—(A) In general. A withholding 
agent may treat a payee as an excepted 
nonfinancial entity in liquidation or 
bankruptcy, as described in § 1.1471– 
5(e)(5)(iii), if the withholding agent has 
a withholding certificate that identi-
fies the payee as such an entity and the 
withholding agent has no knowledge 
that the payee has claimed to be such 
an entity for more than three years. A 
withholding agent may continue to 
treat a payee as an entity described in 
this paragraph for longer than three 
years if it obtains, in addition to a 
withholding certificate, documentary 
evidence such as a bankruptcy filing or 
other public document that supports 
the payee’s claim that it remains in 
liquidation or bankruptcy. 

(B) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat the payee as an ex-
cepted nonfinancial entity in liquida-
tion or bankruptcy, as described in 
§ 1.1471–5(e)(5)(iii) if the withholding 
agent has general documentary evi-
dence (as described in paragraph 
(c)(5)(ii)(A) of this section) or a copy of 
a bankruptcy filing, or similar docu-
mentation, establishing that the payee 
is a foreign entity in liquidation or 
bankruptcy and establishing that prior 
to the liquidation or bankruptcy filing, 
the payee was engaged in a business 
other than that of a financial institu-
tion. A withholding agent may also 
treat the payee with respect to an off-
shore obligation as an excepted non-
financial entity in liquidation or bank-
ruptcy, as described in § 1.1471– 
5(e)(5)(iii), if the withholding agent ob-
tains a written statement stating that 
the payee is a foreign entity in the 
process of liquidating or reorganizing 
with the intent to continue or recom-
mence its former business as a non-
financial institution, the withholding 
agent has no knowledge that the payee 
has claimed to be such an entity for 
more than three years (unless the with-
holding agent has obtained additional 
documentary evidence to support the 
claim that the entity remains in bank-
ruptcy or liquidation), and, with re-
spect to a payment of U.S. source 
FDAP income, documentary evidence 
supporting a claim of foreign status (as 
described in paragraph (c)(5)(i) of this 
section). 

(C) Exception for preexisting offshore 
obligations. A withholding agent that 
makes a payment with respect to an 
offshore obligation that is also a pre-
existing obligation may treat a payee 
as an excepted nonfinancial entity in 
liquidation or bankruptcy, as described 
in § 1.1471–5(e)(5)(iii), if the withholding 
agent has preexisting account docu-
mentary evidence (as described in para-
graph (c)(5)(ii)(B) of this section) that 
unambiguously indicates that the 
payee is not a financial institution and 
is a foreign entity that entered liquida-
tion or bankruptcy within the three 
years preceding the date of the pay-
ment. 
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(iv) Identification of section 501(c) orga-
nizations—(A) In general. A withholding 
agent may treat a payee as a 501(c) or-
ganization described in § 1.1471– 
5(e)(5)(v) if the withholding agent can 
reliably associate the payment with a 
withholding certificate that identifies 
the payee as a section 501(c) organiza-
tion and the payee provides either a 
certification that the payee has been 
issued a determination letter by the 
IRS that is currently in effect con-
cluding that the payee is a section 
501(c) organization and providing the 
date of the letter, or a copy of an opin-
ion from U.S. counsel certifying that 
the payee is a section 501(c) organiza-
tion (without regard to whether the 
payee is a foreign private foundation). 

(B) Reason to know. A withholding 
agent must cease to treat a foreign or-
ganization’s claim that it is a section 
501(c) organization as valid beginning 
on the earlier of the date on which 
such agent knows that the IRS has 
given notice to such foreign organiza-
tion that it is not a section 501(c) orga-
nization or 90 days after the date on 
which the IRS gives notice to the pub-
lic that such foreign organization is 
not a section 501(c) organization. Fur-
ther, a withholding agent will have 
reason to know that a payee is not a 
section 501(c) organization if it has de-
termined, pursuant to its AML due 
diligence, that the payee has beneficial 
owners (as defined for purposes of the 
AML due diligence). 

(v) Identification of non-profit organi-
zations—(A) In general. A withholding 
agent may treat a payee as a non-profit 
organization described in § 1.1471– 
5(e)(5)(vi) if the withholding agent has 
a withholding certificate that identi-
fies the payee as a non-profit organiza-
tion. 

(B) Exception for offshore obligations. 
A withholding agent may treat a pay-
ment with respect to an offshore obli-
gation as made to a nonprofit organiza-
tion without obtaining a withholding 
certificate for the payee if the payee— 

(1) Has provided a written statement 
indicating that the payee is a non-prof-
it organization described in § 1.1471– 
5(e)(5)(vi) and, with respect to a pay-
ment of U.S. source FDAP income, has 
provided documentary evidence sup-
porting a claim of foreign status (as de-

scribed in paragraph (c)(5)(i) of this 
section); or 

(2) Is required to be reported by the 
withholding agent as a tax-exempt 
charitable organization under the in-
formation reporting laws of the coun-
try in which the account is maintained 
or is permitted an exemption from 
withholding due to its status as a tax 
exempt charitable organization under 
the laws of the country in which the 
account is maintained, and the with-
holding agent obtains general docu-
mentary evidence (as described in para-
graph (c)(5)(ii)(A) of this section) estab-
lishing that the payee was organized 
for charitable purposes in the same 
country in which the account is main-
tained by the withholding agent for the 
purposes described in § 1.1471–5(e)(5)(vi) 
and that the payee has no beneficial 
owners (as that term is used for pur-
poses of that country’s AML due dili-
gence). 

(C) Exception for preexisting offshore 
obligations. A withholding agent that 
makes a payment with respect to an 
offshore obligation that is also a pre-
existing obligation may treat the 
payee as a nonprofit organization de-
scribed in § 1.1471–5(e)(5)(vi) if the 
payee— 

(1) Provides a letter of local counsel 
that certifies that the payee qualifies 
as a tax-exempt entity in its local ju-
risdiction; or 

(2) Provides a letter issued by the tax 
authority of the country in which the 
payee is organized or a statement pro-
vided on the Web site of such tax au-
thority indicating that the payee is a 
tax-exempt entity or charitable organi-
zation in the payee’s country of organi-
zation. 

(D) Reason to know. A withholding 
agent will have reason to know that a 
payee is not a nonprofit organization if 
it has determined, pursuant to its AML 
due diligence, that the payee has bene-
ficial owners (as defined for purposes of 
the AML due diligence). 

(vi) Identification of NFFEs that are 
publicly traded corporations. A with-
holding agent may treat a payee as an 
NFFE described in § 1.1472–1(c)(1)(i) (ap-
plying to an entity the stock of which 
is regularly traded on an established 
securities market) if it has a with-
holding certificate that certifies that 
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the payee is such an entity and pro-
vides the name of a securities exchange 
upon which the payee’s stock is regu-
larly traded. 

(A) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat a payee as an NFFE 
described in § 1.1472–1(c)(1)(i) if the 
withholding agent obtains— 

(1) A written statement that the 
payee is a foreign corporation that is 
not a financial institution, that its 
stock is regularly traded on an estab-
lished securities market, the name of 
one of the exchanges upon which the 
payee’s stock is traded, and, with re-
spect to a payment of U.S. source 
FDAP income, documentary evidence 
supporting a claim of foreign status (as 
described in paragraph (c)(5)(i) of this 
section); or 

(2) Any documentation establishing 
that the payee is listed on a public se-
curities exchange or on a stock market 
index and general documentary evi-
dence (as described in paragraph 
(c)(5)(ii)(A) of this section) establishing 
that the payee is a foreign corporation 
other than a financial institution. 

(B) Exception for preexisting offshore 
obligations. A withholding agent that 
makes a payment with respect to an 
offshore obligation that is also a pre-
existing obligation may treat the 
payee as an entity described in § 1.1472– 
1(c)(1)(i) if the withholding agent has 
any documentation confirming that 
the payee is listed on a public securi-
ties exchange or on a stock market 
index and preexisting account docu-
mentary evidence (as described in para-
graph (c)(5)(ii)(B) of this section) estab-
lishing that the payee is a foreign cor-
poration other than a financial institu-
tion. 

(vii) Identification of NFFE affiliates. 
A withholding agent may treat a payee 
as an NFFE described in § 1.1472– 
1(c)(1)(ii) (applying to an affiliate of an 
entity the stock of which is regularly 
traded on an established exchange) if it 
has a beneficial owner withholding cer-
tificate that identifies the payee as a 
foreign corporation that is an affiliate 
of an entity, described § 1.1472–1(c)(1)(i), 
whose stock is regularly traded on an 
established exchange and provides the 
name of the entity that is regularly 

traded and one of the exchanges upon 
which the entity’s stock is listed. 

(A) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat a payment as being 
made to an NFFE described in § 1.1472– 
1(c)(1)(ii) if the withholding agent ob-
tains— 

(1) Documentary evidence or other 
information confirming that the payee 
is affiliated with an entity listed on a 
public securities exchange or on a 
stock market index and general docu-
mentary evidence (as described in para-
graph (c)(5)(ii)(A) of this section) that 
indicates that the payee is a foreign 
corporation other than a financial in-
stitution; or 

(2) A written statement that the 
payee is a foreign corporation that is 
not a financial institution, that the 
payee is an affiliate of another non-
financial entity whose stock is regu-
larly traded on an established securi-
ties exchange, providing the name of 
the payee’s affiliate and one of the ex-
changes upon which the affiliate’s 
stock is traded and, in the case of a 
payment of U.S. source FDAP income, 
documentary evidence supporting the 
payee’s claim of foreign status (as de-
scribed in paragraph (c)(5)(i) of this 
section). 

(B) Exception for preexisting offshore 
obligations. A withholding agent that 
makes a payment with respect to an 
offshore obligation that is also a pre-
existing obligation may treat the 
payee as an NFFE described in § 1.1472– 
1(c)(1)(ii) if the withholding agent 
has— 

(1) Documentation or other informa-
tion confirming that the payee is affili-
ated with a corporation that is listed 
on a public securities exchange or on a 
stock market index; 

(2) Preexisting account documentary 
evidence (as described in paragraph 
(c)(5)(ii)(B) of this section) that unam-
biguously indicates that the payee is a 
corporation that is not a financial in-
stitution; and 

(3) In the case of a payment of U.S. 
source FDAP income, documentary 
evidence supporting the payee’s claim 
of foreign status (as described in para-
graph (c)(5)(i) of this section). 

VerDate Sep<11>2014 16:46 Jun 06, 2018 Jkt 244102 PO 00000 Frm 00410 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



401 

Internal Revenue Service, Treasury § 1.1471–3 

(viii) Identification of excepted territory 
NFFEs. A withholding agent may treat 
a payee as an excepted territory NFFE 
described in § 1.1472–1(c)(1)(iii) if it has 
a withholding certificate that identi-
fies the payee as an NFFE that was or-
ganized in a U.S. territory and includes 
a certification for chapter 4 purposes 
that all of its owners are bona fide resi-
dents of that U.S. territory. 

(A) Exception for payments made prior 
to January 1, 2017, with respect to pre-
existing obligations of $1,000,000 or less 
(transitional). A withholding agent that 
makes a payment prior to January 1, 
2017, with respect to a preexisting obli-
gation with a balance or value not ex-
ceeding $1,000,000 on June 30, 2014, and 
December 31, 2015, applying the aggre-
gation principles of § 1.1471–5(b)(4)(iii), 
may treat a payee as an excepted terri-
tory NFFE described in § 1.1472– 
1(c)(1)(iii) if the withholding agent— 

(1) Has a pre-FATCA Form W–8 iden-
tifying the payee as a foreign entity 
with a permanent residence address in 
a U.S. territory; and 

(2) Has general documentary evidence 
(as described in paragraph (c)(5)(ii)(A) 
of this section), preexisting account 
documentary evidence (as described in 
paragraph (c)(5)(ii)(B) of this section), 
or a prospectus establishing that the 
payee is an entity other than a deposi-
tory institution, custodial institution, 
or specified insurance company; and 

(3) Is subject, with respect to such 
obligation, to the laws of a FATF-com-
pliant jurisdiction and as part of its 
AML due diligence has not identified 
any owners of the payee that are not 
bona fide residents of the U.S. territory 
in which the payee is organized. 

(B) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat a payment as being 
made to an excepted territory NFFE 
described in § 1.1472–1(c)(1)(iii) if it 
has— 

(1) A written statement providing 
that the payee is an entity other than 
a depository institution, custodial in-
stitution, or specified insurance com-
pany, was organized in a U.S. territory, 
and is wholly owned by one or more 
bona fide residents of that U.S. terri-
tory, and, with respect to a payment of 
U.S. source FDAP income, the written 

statement must indicate that the 
payee is the beneficial owner of the in-
come and be accompanied by documen-
tary evidence supporting a claim of 
foreign status (as described in para-
graph (c)(5)(i) of this section); or 

(2) General documentary evidence (as 
described in paragraph (c)(5)(ii)(A) of 
this section) or a prospectus estab-
lishing that the payee is an entity 
other than a depository institution, 
custodial institution, or specified in-
surance company, establishing that the 
payee was organized in a U.S. terri-
tory, and establishing that the payee is 
wholly owned by one or more bona fide 
residents of that U.S. territory. 

(C) Exception for preexisting offshore 
obligations of $1,000,000 or less. A with-
holding agent that makes a payment 
with respect to an offshore obligation 
that is also a preexisting obligation 
with a balance or value not exceeding 
$1,000,000 on June 30, 2014 (or the effec-
tive date of the FFI agreement for a 
withholding agent that is a partici-
pating FFI) and the last day of each 
subsequent calendar year preceding the 
payment, applying the aggregation 
principles of § 1.1471–5(b)(4)(iii), may 
rely upon its review conducted for 
AML due diligence purposes to deter-
mine whether the owners of the payee 
are bona fide residents of the U.S. ter-
ritory in which the payee is organized, 
in lieu of obtaining a written state-
ment or documentary evidence de-
scribed in paragraph (d)(11)(viii)(B) of 
this section. The preceding sentence 
applies only if the withholding agent is 
subject, with respect to such account, 
to the laws of a FATF-compliant juris-
diction and has identified the residence 
of the owners. The withholding agent 
relying upon this paragraph 
(d)(11)(viii)(C) must still obtain a writ-
ten statement, documentary evidence 
(as provided in paragraph 
(d)(11)(viii)(B) of this section), or pre-
existing account documentary evidence 
(as described in paragraph (c)(5)(ii)(B) 
of this section) establishing that the 
payee is an entity other than a deposi-
tory institution, custodial institution, 
or specified insurance company orga-
nized in a U.S. territory. 

(ix) Identification of active NFFEs. A 
withholding agent may treat a payee 
as an active NFFE described in § 1.1472– 
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1(c)(1)(iv) if it has a withholding cer-
tificate identifying the payee as an ac-
tive NFFE. 

(A) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat the payee as an ac-
tive NFFE if the withholding agent 
has— 

(1) General documentary evidence (as 
described in paragraph (c)(5)(ii)(A) of 
this section) providing sufficient infor-
mation to determine that the payee is 
a foreign entity engaged in an active 
trade or business other than that of a 
financial institution; or 

(2) A written statement stating that 
the payee is a foreign entity engaged in 
an active business other than that of a 
financial institution and, in the case of 
a payment of U.S. source FDAP in-
come, documentary evidence sup-
porting the payee’s claim of foreign 
status (as described in paragraph 
(c)(5)(i) of this section). 

(B) Exception for preexisting offshore 
obligations. A withholding agent that 
makes a payment with respect to an 
offshore obligation that is also a pre-
existing obligation may treat the 
payee as an active NFFE if the with-
holding agent has preexisting account 
documentary evidence (as described in 
paragraph (c)(5)(ii)(B) of this section) 
that unambiguously indicates that the 
payee is a foreign entity engaged in a 
trade or business other than that of a 
financial institution and, in the case of 
a payment of U.S. source FDAP in-
come, documentary evidence sup-
porting the payee’s claim of foreign 
status (as described in paragraph 
(c)(5)(i) of this section). 

(C) Limit on reason to know. A with-
holding agent relying on documentary 
evidence to determine that a payee is 
an active NFFE will not be required to 
determine that the payee meets the in-
come and asset thresholds but rather 
must determine only that the payee is 
primarily engaged in a business other 
than that of a financial institution. 

(x) Identifying a direct reporting NFFE 
(other than a sponsored direct reporting 
NFFE)—(A) In general. A withholding 
agent may treat a payment as having 
been made to a direct reporting NFFE 
(other than a sponsored direct report-
ing NFFE) if it has a withholding cer-

tificate that identifies the payee as a 
direct reporting NFFE and the with-
holding certificate contains a GIIN for 
the payee that is verified against the 
published IRS FFI list in the manner 
described in paragraph (e)(3)(iii) of this 
section (indicating when a withholding 
agent may rely upon a GIIN). 

(B) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat the payment as made 
to a direct reporting NFFE if the with-
holding agent has— 

(1)(i) General documentary evidence 
(as described in paragraph (c)(5)(ii)(A) 
of this section) for the payee providing 
sufficient information to determine 
that the payee is a foreign entity that 
is not a financial institution; or 

(ii) A written statement that the 
payee is a foreign entity that is not a 
financial institution and, for a pay-
ment of U.S. source FDAP income, doc-
umentary evidence supporting the pay-
ee’s claim of foreign status (as de-
scribed in paragraph (c)(5)(i) of this 
section), and 

(2) Received (either orally or in writ-
ing) a GIIN from the direct reporting 
NFFE and has verified the GIIN in the 
manner described in paragraph 
(e)(3)(iii) of this section. 

(C) Special rule for preexisting offshore 
obligations. A withholding agent that 
makes a payment with respect to an 
offshore obligation that is also a pre-
existing obligation may treat the 
payee as a direct reporting NFFE if the 
withholding agent has preexisting ac-
count documentary evidence (as de-
scribed in paragraph (c)(5)(ii)(B) of this 
section) providing sufficient informa-
tion to determine that the payee is a 
foreign entity that is not a financial 
institution and it has received (either 
orally or in writing) a GIIN from the 
direct reporting NFFE and has verified 
the GIIN in the manner described in 
paragraph (e)(3)(iii) of this section. 

(xi) Identifying a sponsored direct re-
porting NFFE—(A) In general. A with-
holding agent may treat a payment as 
having been made to a sponsored direct 
reporting NFFE if it has a withholding 
certificate that identifies the payee as 
a sponsored direct reporting NFFE and 
the withholding certificate includes 
the sponsored direct reporting NFFE’s 
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GIIN, which the withholding agent has 
verified against the published IRS FFI 
list in the manner described in para-
graph (e)(3)(iv) of this section (indi-
cating when a withholding agent may 
rely upon a GIIN). 

(1) Payments made prior to January 1, 
2017 (transitional). For payments prior 
to January 1, 2017, a sponsored direct 
reporting NFFE may provide the GIIN 
of its sponsoring entity on the with-
holding certificate, which the with-
holding agent must verify against the 
published IRS FFI list in the manner 
described in paragraph (e)(3)(iv) of this 
section. 

(2) Payments made after December 31, 
2016, to payees documented prior to Janu-
ary 1, 2017. For a payment made after 
December 31, 2016, to a payee that the 
withholding agent has documented 
prior to January 1, 2017, as a sponsored 
direct reporting NFFE with a valid 
withholding certificate that includes 
the GIIN of the sponsoring entity, the 
withholding agent must obtain and 
verify the GIIN of the sponsored direct 
reporting NFFE against the published 
IRS FFI list in the manner described in 
paragraph (e)(3)(i) of this section by 
March 31, 2017. A withholding agent re-
quired to obtain a GIIN of the spon-
sored direct reporting NFFE in the pre-
ceding sentence may obtain such GIIN 
by oral or written confirmation (in-
cluding by email) rather than obtain-
ing a new withholding certificate, pro-
vided that the withholding agent re-
tains a record of the confirmation, 
which will become part of the with-
holding certificate. 

(B) Exception for offshore obligations. 
A withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat the payment as made 
to a sponsored direct reporting NFFE if 
the withholding agent has— 

(1) A written statement that the 
payee is a foreign entity that is a spon-
sored direct reporting NFFE and, for a 
payment of U.S. source FDAP income, 
documentary evidence supporting the 
payee’s claim of foreign status (as de-
scribed in paragraph (c)(5)(i) of this 
section), and 

(2) Received (either orally or in writ-
ing) the GIIN of the sponsored direct 
reporting NFFE and has verified the 
GIIN in the manner described in para-

graph (e)(3)(iv) of this section. For pay-
ments prior to January 1, 2017, such re-
quirement may be fulfilled by receiving 
(either orally or in writing) the GIIN of 
the sponsoring entity to the extent 
that the sponsored direct reporting 
NFFE has not obtained a GIIN. 

(xii) Identification of excepted inter-af-
filiate FFI—(A) In general. A with-
holding agent may treat a payee as an 
excepted inter-affiliate FFI described 
in § 1.1471–5(e)(5)(iv) if it has obtained a 
withholding certificate identifying the 
payee as such an entity. 

(B) Offshore obligations. A with-
holding agent that makes a payment 
with respect to an offshore obligation 
may treat the payment as made to an 
excepted inter-affiliate FFI described 
in § 1.1471–5(e)(5)(iv) if the withholding 
agent obtains a written statement in 
which the payee certifies that it is a 
foreign entity operating as an excepted 
inter-affiliate FFI and that it is a 
member of an expanded affiliated group 
of participating FFIs or registered 
deemed-compliant FFIs. In the case of 
a payment of U.S. source FDAP in-
come, the written statement must also 
indicate that the payee is the bene-
ficial owner and must be supplemented 
with documentary evidence supporting 
the payee’s claim of foreign status (as 
described in paragraph (c)(5)(i) of this 
section). 

(C) Reason to know. A withholding 
agent that is not a member of the pay-
ee’s expanded affiliated group has rea-
son to know that an entity is not an 
excepted inter-affiliate FFI if it makes 
any payments (other than a payment 
of bank deposit interest) to such enti-
ty. 

(12) Identification of passive NFFEs. A 
withholding agent may treat a pay-
ment as having been made to a passive 
NFFE if it has a withholding certifi-
cate that identifies the payee as a pas-
sive NFFE. 

(i) Exception for offshore obligations. A 
withholding agent that makes a pay-
ment with respect to an offshore obli-
gation may treat the payment as made 
to a passive NFFE if the withholding 
agent has— 

(A) General documentary evidence 
(as described in paragraph (c)(5)(ii)(A) 
of this section) for the payee providing 
sufficient information to determine 
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that the payee is a foreign entity that 
is not a financial institution; or 

(B) A written statement that the 
payee is a foreign entity that is not a 
financial institution and, for a pay-
ment of U.S. source FDAP income, doc-
umentary evidence supporting the pay-
ee’s claim of foreign status (as de-
scribed in paragraph (c)(5)(i) of this 
section). 

(ii) Special rule for preexisting offshore 
obligations. A withholding agent that 
makes a payment with respect to an 
offshore obligation that is also a pre-
existing obligation may treat the 
payee as a passive NFFE if the with-
holding agent has preexisting account 
documentary evidence (as described in 
paragraph (c)(5)(ii)(B) of this section) 
providing sufficient information to de-
termine that the payee is a foreign en-
tity that is not a financial institution 
and, with respect to a payment of U.S. 
source FDAP income, documentary 
evidence supporting the payee’s claim 
of foreign status (as described in para-
graph (c)(5)(i) of this section). 

(iii) Required owner certification for 
passive NFFEs—(A) In general. A passive 
NFFE will be required to provide to the 
withholding agent either a written cer-
tification (contained on a withholding 
certificate or in a written statement) 
that it does not have any substantial 
U.S. owners or the name, address, and 
TIN of each substantial U.S. owner of 
the NFFE, to avoid being withheld 
upon under § 1.1472–1(b). 

(B) Exception for preexisting obligations 
of $1,000,000 or less (transitional). A with-
holding agent that makes a payment 
prior to January 1, 2017, with respect to 
a preexisting obligation with a balance 
or value not exceeding $1,000,000 on 
June 30, 2014, and December 31, 2015, ap-
plying the aggregation principles of 
§ 1.1471–5(b)(4)(iii), may rely upon its re-
view conducted for AML due diligence 
purposes to identify any substantial 
U.S. owners of the payee in lieu of ob-
taining the certification or informa-
tion required in paragraph 
(d)(12)(iii)(A) of this section if the with-
holding agent is subject, with respect 
to such obligation, to the laws of a 
FATF-compliant jurisdiction and has 
identified the residence of any control-
ling persons (within the meaning of the 
withholding agent’s AML due diligence 

rules). A withholding agent that makes 
a payment with respect to an offshore 
obligation that is also a preexisting ob-
ligation with a balance or value not ex-
ceeding $1,000,000 on June 30, 2014, (or 
the effective date of the FFI agreement 
for a withholding agent that is a par-
ticipating FFI) and the last day of each 
subsequent calendar year preceding the 
payment, applying the aggregation 
principles of § 1.1471–5(b)(4)(iii), may 
rely upon its review conducted for 
AML due diligence purposes to identify 
any substantial U.S. owners of the 
payee in lieu of obtaining the certifi-
cation or information required in para-
graph (d)(12)(iii)(A) of this section if 
the withholding agent is subject, with 
respect to such obligation, to the laws 
of a FATF-compliant jurisdiction and 
has identified the residence of any con-
trolling persons (within the meaning of 
the withholding agent’s AML due dili-
gence rules). 

(e) Standards of knowledge—(1) In gen-
eral. The standards of knowledge dis-
cussed in this section apply for pur-
poses of determining the chapter 4 sta-
tus of payees, beneficial owners, inter-
mediaries, flow-through entities, and 
persons that own an interest in an 
owner-documented FFI. A withholding 
agent shall be liable for tax, interest, 
and penalties to the extent provided 
under section 1474 and the regulations 
under that section if it fails to with-
hold the correct amount despite know-
ing or having reason to know the 
amount required to be withheld. A 
withholding agent that cannot reliably 
associate the payment with docu-
mentation and fails to act in accord-
ance with the presumption rules set 
forth in paragraph (f) of this section 
may also be liable for tax, interest, and 
penalties. See paragraph (e)(4) in this 
section for the specific standards of 
knowledge applicable to a person’s spe-
cific claims of chapter 4 status. 

(2) Notification by the IRS. A with-
holding agent that has received notifi-
cation by the IRS that a claim of sta-
tus as a U.S. person, a participating 
FFI, a deemed-compliant FFI, or other 
entity entitled to a reduced rate of 
withholding under section 1471 or 1472 
is incorrect knows that such a claim is 
incorrect beginning on the date that is 
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30 days after the date the notice is re-
ceived. 

(3) GIIN verification—(i) In general. A 
withholding agent that has received a 
payee’s claim of status as a partici-
pating FFI or registered deemed-com-
pliant FFI, and that is required under 
paragraph (d)(4) of this section to con-
firm that the FFI or branch thereof 
(including an entity that is disregarded 
as an entity separate from the FFI) 
claiming status as a participating FFI 
or registered deemed-compliant FFI 
has a GIIN that appears on the pub-
lished IRS FFI list, has reason to know 
that such payee is not such a financial 
institution if the payee’s name (includ-
ing a name reasonably similar to the 
name the withholding agent has on file 
for the payee) and GIIN do not appear 
on the most recently published IRS 
FFI list within 90 days of the date that 
the claim is made. For purposes of this 
paragraph (e)(3)(i), the GIIN that the 
withholding agent must confirm is, 
with respect to a payee that is a par-
ticipating FFI or registered deemed- 
compliant FFI, the GIIN assigned to 
the FFI identifying its country of resi-
dence for tax purposes (or place of or-
ganization if the FFI has no country of 
residence) or, with respect to a pay-
ment that is made to a branch (includ-
ing a disregarded entity) of a partici-
pating FFI or registered deemed-com-
pliant FFI located outside of the FFI’s 
country of residence or organization, 
the GIIN of the branch (or disregarded 
entity) receiving the payment. The 
withholding agent will have reason to 
know that a withholdable payment is 
made to a branch (including a dis-
regarded entity) of a participating or 
registered deemed-compliant FFI that 
is not itself a participating FFI or reg-
istered deemed-compliant FFI when 
the withholding agent is directed to 
make the payment to an address in a 
jurisdiction other than that of the par-
ticipating FFI or registered deemed- 
compliant FFI (or branch (including a 
disregarded entity) of such FFI) that is 
identified as the FFI (or branch (in-
cluding a disregarded entity) of such 
FFI) that is supposed to receive the 
payment and for which the FFI’s GIIN 
is not confirmed as described in the 
preceding sentence. The preceding sen-
tence does not apply to an FFI that is 

an investment entity. If an FFI (other 
than an investment entity) directs the 
withholding agent to make the pay-
ment to an account held by the FFI 
and maintained by another financial 
institution, the FFI must provide to 
the withholding agent a statement in 
writing that the FFI is not directing 
the payment to any branch of such FFI 
that is not a participating FFI or a 
registered deemed-compliant FFI. An 
FFI whose registration with the IRS as 
a participating FFI or a registered 
deemed-compliant FFI is in process but 
has not yet received a GIIN may pro-
vide a withholding agent with a Form 
W–8 claiming the chapter 4 status it 
applied for and writing ‘‘applied for’’ in 
the box for the GIIN. In such case, the 
withholding agent will have 90 days 
from the date it receives the Form W– 
8 to obtain a GIIN and to verify the ac-
curacy of the GIIN against the pub-
lished IRS FFI list before it has reason 
to know that the payee is not a partici-
pating FFI or registered deemed-com-
pliant FFI. If an FFI is removed from 
the published IRS FFI list, the with-
holding agent knows that such FFI is 
not a participating FFI or registered 
deemed-compliant FFI on the earlier of 
the date that the withholding agent 
discovers that the FFI has been re-
moved from the list or the date that is 
one year from the date the FFI’s GIIN 
was actually removed from the list. 

(ii) Special rules for reporting Model 1 
FFIs. Prior to January 1, 2015, a with-
holding agent that receives an FFI’s 
claim of status as a reporting Model 1 
FFI will not be required to confirm 
that the FFI has a GIIN that appears 
on the published IRS FFI list. A with-
holding agent has reason to know that 
the FFI is not a reporting Model 1 FFI 
if the withholding agent does not have 
a permanent residence address for the 
FFI, or an address of the relevant 
branch of the FFI, located in the coun-
try in which the FFI claims to be a re-
porting Model 1 FFI, or the with-
holding agent is making a payment to 
a branch of the FFI at an address in a 
country that does not have in effect a 
Model 1 IGA. 

(iii) Special rules for direct reporting 
NFFEs. A withholding agent that has 
received a payee’s claim of status as a 
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direct reporting NFFE and that is re-
quired under paragraph (d)(11)(x) of 
this section to confirm that the entity 
claiming status as a direct reporting 
NFFE has a GIIN that appears on the 
published IRS FFI list, has reason to 
know that such payee is not such a 
NFFE if the payee’s name (including a 
name reasonably similar to the name 
the withholding agent has on file for 
the payee) and GIIN do not appear on 
the most recently published IRS FFI 
list within 90 days of the date that the 
claim is made. A payee whose registra-
tion with the IRS as a direct reporting 
NFFE is in process but has not yet re-
ceived a GIIN may provide a with-
holding agent with a Form W–8 claim-
ing the chapter 4 status it applied for 
and writing ‘‘applied for’’ in the box for 
the GIIN. In such case, the withholding 
agent will have 90 days from the date it 
receives the Form W–8 to verify the ac-
curacy of the GIIN against the pub-
lished IRS FFI list before it has reason 
to know that the payee is not a direct 
reporting NFFE. If a direct reporting 
NFFE is removed from the published 
IRS FFI list, the withholding agent 
knows that such NFFE is not a direct 
reporting NFFE on the earlier of the 
date that the withholding agent dis-
covers that the NFFE has been re-
moved from the list or the date that is 
one year from the date the NFFE’s 
GIIN was actually removed from the 
list. 

(iv) Special rules for sponsored direct 
reporting NFFEs and sponsoring enti-
ties—(A) Sponsored direct reporting 
NFFEs. A withholding agent that has 
received a payee’s claim of status as a 
sponsored direct reporting NFFE and 
that is required under paragraph 
(d)(11)(xi) of this section to confirm 
that the entity claiming status as a 
sponsored direct reporting NFFE has a 
GIIN that appears on the published IRS 
FFI list, has reason to know that such 
payee is not such a NFFE if its name 
(including a name reasonably similar 
to the name the withholding agent has 
on file for the payee) and GIIN do not 
appear on the most recently published 
IRS FFI list within 90 days of the date 
that the claim is made. A sponsored di-
rect reporting NFFE whose registra-
tion with the IRS as a sponsored direct 
reporting NFFE is in process but has 

not yet received a GIIN may provide a 
withholding agent with a Form W–8 
claiming the chapter 4 status it applied 
for and writing ‘‘applied for’’ in the box 
for the GIIN. In such case, the with-
holding agent will have 90 days from 
the date it receives the Form W–8 to 
verify the accuracy of the GIIN against 
the published IRS FFI list before it has 
reason to know that the payee is not a 
sponsored direct reporting NFFE. If a 
sponsored direct reporting NFFE is re-
moved from the published IRS FFI list, 
the withholding agent knows that such 
NFFE is not a sponsored direct report-
ing NFFE on the earlier of the date 
that the withholding agent discovers 
that the sponsored entity has been re-
moved from the list or the date that is 
one year from the date the sponsored 
entity’s GIIN was actually removed 
from the list. 

(B) Sponsoring entities (transitional). 
For payments made prior to January 1, 
2017, a withholding agent that has re-
ceived a payee’s claim of status as a 
sponsored direct reporting NFFE has 
reason to know that such payee is not 
such a NFFE if the name of its spon-
soring entity (including a name reason-
ably similar to the name the with-
holding agent has on file for the spon-
soring entity) and the GIIN of its spon-
soring entity do not appear on the 
most recently published IRS FFI list 
within 90 days of the date that the 
claim is made. A sponsoring entity 
whose registration with the IRS is in 
process but has not yet received a GIIN 
may provide a withholding agent with 
a Form W–8 claiming the chapter 4 sta-
tus it applied for and writing ‘‘applied 
for’’ in the box for the GIIN. In such 
case, the withholding agent will have 
90 days from the date it receives the 
Form W–8 to verify the accuracy of the 
GIIN against the published IRS FFI 
list before it has reason to know that 
the payee is not a sponsored direct re-
porting NFFE. If the sponsoring entity 
of the NFFE is removed from the pub-
lished IRS FFI list, the withholding 
agent knows that such NFFE is not a 
sponsored direct reporting NFFE on 
the earlier of the date that the with-
holding agent discovers that the spon-
soring entity has been removed from 
the list or the date that is one year 
from the date the sponsoring entity’s 
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GIIN was actually removed from the 
list. 

(4) Reason to know. A withholding 
agent has reason to know that a claim 
of chapter 4 status is unreliable or in-
correct if its knowledge of relevant 
facts or statements contained in the 
withholding certificate or other docu-
mentation is such that a reasonably 
prudent person in the position of the 
withholding agent would question the 
claim being made. For an obligation 
other than a preexisting obligation, a 
withholding agent has reason to know 
that a person’s claim of chapter 4 sta-
tus is unreliable or incorrect if any in-
formation contained in its account 
opening files or other customer ac-
count files, including documentation 
collected for AML due diligence pur-
poses, conflicts with the chapter 4 sta-
tus being claimed. A withholding agent 
will not, however, have reason to know 
that a person’s claim of chapter 4 sta-
tus is unreliable or incorrect based on 
documentation collected for AML due 
diligence purposes until the date that 
is 30 days after the obligation is cre-
ated. In addition to the specific stand-
ards of knowledge set forth in this 
paragraph (e) regarding a person’s 
claim of chapter 4 status, a with-
holding agent is also required to apply 
any specific standards of knowledge ap-
plicable to the chapter 4 status claimed 
as set forth in paragraph (d) of this sec-
tion. A withholding agent that has ob-
tained documentation to reliably asso-
ciate a payment to a foreign person 
under paragraph (c) of this section has 
reason to know that the person’s claim 
of foreign status is unreliable or incor-
rect only to the extent provided in this 
paragraph (e)(4). See also § 1.1441– 
1(e)(4)(ii)(D) for requirements that 
apply when a change in circumstances 
occurs for purposes of chapter 3 and the 
related grace period allowed under 
§ 1.1441–1(b)(3)(iv). The limits on reason 
to know for multiple obligations held 
by the same person set forth in § 1.1441– 
7(b)(11) shall apply by substituting the 
term chapter 4 status for the term for-
eign status. See § 1.1471–3(e)(4)(vii) for 
the limits on reason to know with re-
spect to a preexisting obligation. 

(i) Reason to know regarding an enti-
ty’s chapter 4 status. A withholding 
agent has reason to know that a with-

holding certificate, written statement, 
or documentary evidence provided by 
or on behalf of an entity is unreliable 
or incorrect if there is information on 
the face of the documentation or in the 
withholding agent’s account files that 
conflicts with the entity’s claim re-
garding its chapter 4 status. For exam-
ple, a withholding agent has reason to 
know that an entity’s claim that it is 
an excepted NFFE is unreliable or in-
correct if the withholding agent has 
obtained a financial statement or cred-
it report for AML purposes that indi-
cates that the entity is engaged in 
business as a financial institution. See 
also paragraph (e)(4) of this section for 
the 30-day period before a withholding 
agent has reason to know a claim is 
unreliable or incorrect based on AML 
information. Further, a withholding 
agent that has classified an entity as 
engaged in a particular type of busi-
ness based on its records, such as 
through the use of a standardized in-
dustry coding system, AML or other 
regulatory purpose that requires the 
withholding agent to periodically mon-
itor and periodically update the busi-
ness classification based on the with-
holding agent’s records, the with-
holding agent has reason to know that 
the chapter 4 status claimed by the en-
tity is unreliable or incorrect only if 
the entity’s claim conflicts with the 
withholding agent’s classification of 
the entity’s business type. 

(ii) Reason to know applicable to with-
holding certificates—(A) In general. A 
withholding agent has reason to know 
that a withholding certificate provided 
by a person is unreliable or incorrect if 
the withholding certificate is incom-
plete with respect to any item on the 
certificate that is relevant to the 
claims made by the person, the with-
holding certificate contains any infor-
mation that is inconsistent with the 
person’s claim, the withholding agent 
has other account information that is 
inconsistent with the person’s claim, 
or the withholding certificate lacks in-
formation necessary to establish enti-
tlement to an exemption from with-
holding for chapter 4 purposes. Except 
as otherwise provided in this paragraph 
(e)(4)(ii)(A), a withholding agent that is 
a financial institution or other entity 
described in § 1.1441–7(b)(3) and that has 
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obtained a withholding certificate to 
reliably associate a payment to a for-
eign person under paragraph (c) of this 
section has reason to know that the 
person’s claim of foreign status is unre-
liable or incorrect only if there are 
U.S. indicia, as described in § 1.1441– 
7(b)(5), associated with the person and 
for which appropriate documentation 
sufficient to cure the U.S. indicia has 
not been obtained in accordance with 
§ 1.1441–7(b) within 90 days of when the 
U.S. indicia was first identified by the 
withholding agent. See also § 1.1441– 
1(e)(4)(ii)(D) for requirements that 
apply when a change in circumstances 
occurs for purposes of chapter 3 and the 
related grace period allowed under 
§ 1.1441–1(b)(3)(iv). A withholding agent 
that relies on an agent to review and 
maintain a withholding certificate is 
considered to know or have reason to 
know the facts within the knowledge of 
the agent. 

(B) Withholding certificate provided by 
an FFI. A withholding agent that ob-
tains a withholding certificate to reli-
ably associate a payment to a partici-
pating FFI, a registered deemed-com-
pliant FFI, a sponsoring entity, or a 
sponsored FFI does not need to apply 
the standards of knowledge described 
in § 1.1441–7(b)(5) if it has confirmed the 
FFI’s GIIN on the current published 
IRS FFI list, in the manner described 
under paragraph (e)(3) of this section, 
within 90 days of receipt of the with-
holding certificate. 

(iii) Reason to know applicable to writ-
ten statements. A withholding agent 
must apply the standards of knowledge 
applicable to withholding certificates, 
as set forth in paragraph (e)(4)(ii) of 
this section, to determine whether it 
has reason to know that a written 
statement is unreliable or incorrect in 
terms of establishing a person’s claim 
of foreign status. The rules under para-
graph (e)(4)(ii) shall be applied by sub-
stituting the term written statement for 
the term withholding certificate. 

(iv) Reason to know applicable to docu-
mentary evidence—(A) In general. A 
withholding agent may not treat docu-
mentary evidence provided by a person 
as valid if the documentary evidence 
does not reasonably establish the iden-
tity of the person presenting the docu-
mentary evidence. For example, docu-

mentary evidence is not valid if it is 
provided in person by an individual and 
the photograph or signature on the 
documentary evidence does not match 
the appearance or signature of the per-
son presenting the document. A with-
holding agent may not treat documen-
tary evidence as valid if the documen-
tary evidence contains information 
that is inconsistent with the person’s 
claim as to its chapter 4 status, the 
withholding agent has other account 
information that is inconsistent with 
the person’s chapter 4 status, or the 
documentary evidence lacks informa-
tion necessary to establish the person’s 
chapter 4 status. Additionally, a with-
holding agent that is a financial insti-
tution under § 1.1471–5(e), or other enti-
ty as described in § 1.1441–7(b)(3) that 
has obtained documentary evidence to 
reliably associate a payment to a for-
eign person under paragraph (c) of this 
section has reason to know that the 
person’s claim of foreign status is unre-
liable or incorrect only if there are 
U.S. indicia, as described in § 1.1441– 
7(b)(8), associated with the person and 
appropriate documentation sufficient 
to cure the U.S. indicia has not been 
obtained in accordance with § 1.1441– 
7(b) within 90 days of when the U.S. in-
dicia was first identified by the with-
holding agent. See also § 1.1441– 
1(e)(4)(ii)(D) for requirements when a 
change in circumstances occurs for 
purposes of chapter 3 and the related 
grace period allowed under § 1.1441– 
1(b)(3)(iv). 

(B) Standards of knowledge applicable 
to certain types of documentary evi-
dence—(1) Financial statement. A with-
holding agent that obtains a financial 
statement for purposes of establishing 
that a foreign payee meets a certain 
asset threshold has reason to know 
that the chapter 4 status claimed is un-
reliable or incorrect only if the total 
assets shown on the financial state-
ment for the payee, and if relevant the 
payee’s expanded affiliated group, are 
not within the permissible thresholds, 
or the footnotes to the financial state-
ment indicate that the payee is not a 
foreign entity or is not a type of FFI 
eligible for the chapter 4 status 
claimed. A withholding agent that ob-
tains a financial statement for pur-
poses of establishing that the payee is 
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an active NFFE will be required to re-
view the balance sheet and income 
statement to determine whether the 
payee meets the income and asset 
thresholds set forth in § 1.1472– 
1(c)(1)(iv) and the footnotes of the fi-
nancial statement for an indication 
that the payee is not a foreign entity 
or is a financial institution. A with-
holding agent that obtains a financial 
statement for purposes of establishing 
a chapter 4 status for a payee that does 
not require the payee to meet an asset 
or income threshold will be required to 
review only the footnotes to the finan-
cial statement to determine whether 
the financial statement supports the 
claim of chapter 4 status. A with-
holding agent that is not relying upon 
a financial statement to establish the 
chapter 4 status of the payee (for exam-
ple because it has other documentation 
that establishes the payee’s chapter 4 
status) is not required to independ-
ently evaluate the financial statement 
solely because the withholding agent 
also has collected the financial state-
ment in the course of its account open-
ing or other procedures. 

(2) Organizational documents. A with-
holding agent that obtains organiza-
tional documents for a payee solely for 
the purpose of supporting the chapter 4 
status claimed by the entity will only 
be required to review the document 
sufficiently to establish that the entity 
is a foreign person and that the pur-
poses for which the entity was formed 
and its basic activities appear to be of 
a type consistent with the chapter 4 
status claimed, unless otherwise speci-
fied in paragraph (d) of this section. A 
withholding agent that obtains organi-
zational documents for the purpose of 
establishing that an entity has a par-
ticular chapter 4 status will only be re-
quired to review the document to the 
extent needed to establish that the en-
tity is a foreign person, that the re-
quirements applicable to the particular 
chapter 4 status are met, and that the 
document was executed, but will not be 
required to review the remainder of the 
document. 

(v) Specific standards of knowledge ap-
plicable when only documentary evidence 
is a code or classification described in 
paragraph (c)(5)(ii)(B) of this section. A 
withholding agent may not rely upon a 

classification described in paragraph 
(c)(5)(ii)(B) of this section or a stand-
ardized industry coding system to treat 
an entity as having a foreign status if 
there are U.S. indicia described in 
paragraph (e)(4)(v)(A) of this section 
associated with the entity, unless such 
U.S. indicia are cured in the manner 
set forth in paragraph (e)(4)(v)(B) of 
this section. 

(A) U.S. indicia for entities. The term 
U.S. indicia when used with respect to 
an entity includes, for purposes of this 
paragraph (e)(4)(v) any of the fol-
lowing— 

(1) Classification of an account hold-
er as a U.S. resident in the withholding 
agent’s customer files; 

(2) A current U.S. residence address 
or U.S. mailing address; 

(3) With respect to an offshore obliga-
tion, standing instructions to pay 
amounts to a U.S. address or an ac-
count maintained in the United States; 

(4) A current telephone number for 
the entity in the United States but no 
telephone number for the entity out-
side of the United States; 

(5) A current telephone number for 
the entity in the United States in addi-
tion to a telephone number for the en-
tity outside of the United States; 

(6) A power of attorney or signatory 
authority granted to a person with a 
U.S. address; and 

(7) An ‘‘in-care-of’’ address or ‘‘hold 
mail’’ address that is the sole address 
provided for the entity. 

(B) Documentation required to cure 
U.S. indicia. A withholding agent may 
rely upon a code or classification de-
scribed in paragraph (c)(5)(ii)(B) of this 
section to treat an entity as having a 
foreign chapter 4 status if there are 
U.S. indicia associated with the entity 
and the withholding agent obtains the 
relevant documentation described in 
this paragraph (e)(4)(v)(B). 

(1) If there are U.S. indicia described 
in paragraphs (e)(4)(v)(A)(1) through (4) 
of this section associated with the enti-
ty, the withholding agent may treat 
the entity as a foreign person only if 
the withholding agent obtains a with-
holding certificate for the entity and 
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one form of documentary evidence, de-
scribed in paragraph (c)(5) of this sec-
tion, that establishes the entity’s sta-
tus as a foreign person (such as a cer-
tificate of incorporation). 

(2) If there are U.S. indicia described 
in paragraphs (e)(4)(v)(A)(1) through (4) 
of this section associated with the enti-
ty and the withholding agent is mak-
ing a payment with respect to an off-
shore obligation, the withholding agent 
may also treat the entity as a foreign 
person if the withholding agent obtains 
a withholding certificate for the entity 
and the withholding agent treats the 
entity as foreign for purposes of foreign 
tax reporting. A withholding agent will 
treat an entity as foreign for purposes 
of foreign tax reporting only if the 
withholding agent classifies the entity 
as a resident of the country in which 
the obligation is maintained, the with-
holding agent is required to report a 
payment made to the entity annually 
on a tax information statement that is 
filed with the tax authority of the 
country in which the account is main-
tained as part of that country’s resi-
dent reporting requirements, and that 
country has a tax information ex-
change agreement or income tax treaty 
in effect with the United States. 

(3) If there are indicia described in 
paragraphs (e)(4)(v)(A)(5) through (7) of 
this section associated with the entity, 
the withholding agent may treat the 
entity as a foreign person if the with-
holding agent obtains a withholding 
certificate or one form of documentary 
evidence, described in paragraph (c)(5) 
of this section, that establishes the en-
tity’s status as a foreign person (such 
as a certificate of incorporation). 

(vi) Specific standards of knowledge ap-
plicable to documentation received from 
intermediaries and flow-through entities— 
(A) In general. A withholding agent 
that receives documentation from a 
payee through an intermediary or flow- 
through entity is required to review all 
documentation obtained with respect 
to the payee and all intermediaries 
and/or flow-through entities in the 
chain of payment, applying the stand-
ards of knowledge set forth in para-
graph (e) of this section. This standard 
requires, but is not limited to, a with-
holding agent’s compliance with the 

rules of paragraphs (e)(4)(vi)(A)(1) and 
(2) of this section. 

(1) The withholding agent is required 
to review the withholding statement or 
owner reporting statement provided 
and may not rely on information in the 
statement to the extent the informa-
tion does not support the claims made 
regarding the chapter 4 status of the 
person. For this purpose, a withholding 
agent may not treat a person as a for-
eign person if an address in the United 
States is provided for such person un-
less the withholding statement is ac-
companied by a valid withholding cer-
tificate and documentary evidence es-
tablishing foreign status (as described 
in paragraph (c)(5)(i) of this section). 

(2) The withholding agent must re-
view each withholding certificate and 
written statement in accordance with 
paragraph (e)(4)(i) through (iii) of this 
section and all documentary evidence 
in accordance with paragraph (e)(4)(i) 
and (iv) of this section, and must verify 
that the information contained on the 
withholding certificate, written state-
ment, and documentary evidence is 
consistent with the information on the 
withholding statement or owner re-
porting statement. If there is a discrep-
ancy between the withholding certifi-
cate, written statement, or documen-
tary evidence and the withholding 
statement or owner reporting state-
ment, the withholding agent may 
choose to rely on the withholding cer-
tificate, written statement, or docu-
mentary evidence provided such docu-
mentation is valid and the inter-
mediary or flow-through entity does 
not indicate that the documentation is 
unreliable or inaccurate, or may apply 
the presumption rules set forth in 
paragraph (f) of this section. If the 
withholding agent chooses to rely upon 
the withholding certificate, written 
statement, or documentary evidence, 
the withholding agent is required to in-
struct the intermediary or flow- 
through entity to correct the with-
holding statement and confirm that 
the intermediary or flow-through enti-
ty does not know or have reason to 
know that the documentation is unreli-
able or inaccurate. 

(B) Limits on reason to know with re-
spect to documentation received from par-
ticipating FFIs and registered deemed- 

VerDate Sep<11>2014 16:46 Jun 06, 2018 Jkt 244102 PO 00000 Frm 00420 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



411 

Internal Revenue Service, Treasury § 1.1471–3 

compliant FFIs that are intermediaries or 
flow-through entities. A withholding 
agent that receives documentation 
from a participating FFI or registered 
deemed-compliant FFI that is not the 
payee must apply the requirements of 
paragraph (e)(4)(vi)(A) of this section, 
except that the withholding agent may 
rely upon the chapter 4 status provided 
by the participating FFI or registered 
deemed-compliant FFI in the with-
holding statement, including a chapter 
4 status determined under the require-
ments of (and documentation or infor-
mation that is publicly available that 
determines the chapter 4 status of the 
payee permitted under) an applicable 
IGA for an account holder, provided 
that the withholding agent has the in-
formation necessary to report on Form 
1042–S, unless the withholding agent 
has information that conflicts with the 
chapter 4 status provided. See § 1.1441– 
1(e)(3)(iv)(C)(2)(iv) (requiring that a 
nonqualified intermediary withholding 
statement for a reportable amount 
that is a withholdable payment include 
the recipient code for chapter 4 pur-
poses used for filing Form 1042–S for an 
entity payee). If underlying docu-
mentation is provided for the payee 
and information in the documentation 
or in the withholding agent’s records 
conflicts with the chapter 4 status 
claimed by the payee, the withholding 
agent has reason to know that the 
chapter 4 status claimed is unreliable 
or incorrect. A withholding agent is 
not, however, required to verify infor-
mation contained in documentation 
provided by an intermediary or flow- 
through entity that is a participating 
FFI or registered deemed-compliant 
FFI that is not facially incorrect and is 
not required to obtain supporting docu-
mentation for the payee in addition to 
a withholding certificate unless the 
withholding agent obtains such docu-
mentation for purposes of chapter 3 or 
61 or unless the withholding agent 
knows that the review conducted by 
the participating FFI or registered 
deemed-compliant FFI for purposes of 
chapter 4 was not adequate. For exam-
ple, a withholding agent that receives a 
withholding statement from a partici-
pating FFI that is an intermediary 
stating that the payee is a registered 
deemed-compliant FFI is only required 

to determine that any withholding cer-
tificate provided for the payee contains 
a GIIN and that the GIIN does not ap-
pear to be facially invalid (for example, 
because it does not contain the correct 
amount of digits), but is not subject to 
the requirements set forth in para-
graph (e)(3) of this section. Similarly, a 
withholding agent that receives from a 
participating FFI that is a partnership 
a withholding statement claiming that 
the payee is an active NFFE has reason 
to know that the claim is unreliable or 
incorrect if it receives a withholding 
statement that contains a U.S. address 
for the payee unless the partnership 
also provides a copy of documentation 
sufficient to cure the U.S. indicia in 
the manner set forth in this paragraph 
(e) or the withholding statement indi-
cates that appropriate documentation 
sufficient to cure the U.S. indicia in 
the manner set forth in this paragraph 
(e) has been obtained and provides de-
tails of such documentation, such as 
the type of documentation and an iden-
tification number of the person con-
tained in the document. 

(vii) Limits on reason to know—(A) 
Scope of review for preexisting obligations 
of entities. For purposes of determining 
whether a withholding agent that 
makes a payment with respect to a pre-
existing obligation to an entity has 
reason to know that the chapter 4 sta-
tus applied to the entity is unreliable 
or incorrect, the withholding agent is 
only required to review information 
contradicting the chapter 4 status 
claimed if such information is con-
tained in the current customer master 
file, the most recent withholding cer-
tificate, written statement, and docu-
mentary evidence for the person, the 
most recent account opening contract, 
the most recent documentation ob-
tained by the withholding agent for 
purposes of AML due diligence or for 
other regulatory purposes, any power 
of attorney or signature authority 
forms currently in effect, and any 
standing instructions to pay amounts 
that is currently in effect. 

(B) Reason to know there are U.S. indi-
cia associated with preexisting obliga-
tions. With respect to a preexisting ob-
ligation, a withholding agent may 
apply the limits on reason to know de-
scribed in § 1.1441–7(b)(3)(ii) for a person 
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that the withholding agent has pre-
viously documented for purposes of 
chapter 3 or 61. A withholding agent 
that applies the limits on reason to 
know described in § 1.1441–7(b)(3)(ii) 
must, however, review for U.S. indicia 
any additional documentation upon 
which the withholding agent is relying 
to determine the chapter 4 status of 
the person, if any. 

(C) Reason to know there are U.S. indi-
cia associated with preexisting offshore 
obligations. For payments made outside 
of the United States with respect to an 
offshore obligation that is also a pre-
existing obligation and with respect to 
a withholding agent that had not al-
ready documented the payee for pur-
poses of chapter 3 or 61, the with-
holding agent, in lieu of searching the 
account files addressed in paragraph 
(e)(4)(vii)(A) of this section to deter-
mine whether there are U.S. indicia as-
sociated with the payee (or other per-
son who receives the payment), may in-
stead rely upon a search of its elec-
tronically searchable information asso-
ciated with such person. A withholding 
agent that relies upon an electronic 
search pursuant to this paragraph 
(e)(4)(vii)(C) must also review for U.S. 
indicia any documentation upon which 
the withholding agent relies to deter-
mine the chapter 4 status of the person 
and any documentation that the with-
holding agent had been relying upon to 
determine the residency or citizenship 
of the person. 

(D) Limits on reason to know for mul-
tiple obligations belonging to a single per-
son. A withholding agent that main-
tains multiple obligations for a single 
person will have reason to know that a 
chapter 4 status assigned to the person 
is inaccurate based on information con-
tained in the customer files for another 
obligation held by the person only to 
the extent that— 

(1) The withholding agent’s comput-
erized systems link the obligations by 
reference to a data element such as cli-
ent number, EIN, or foreign tax identi-
fying number and consolidates the cus-
tomer information and payment infor-
mation for the obligations; or 

(2) The withholding agent has treated 
the obligations as consolidated obliga-
tions for purposes of sharing docu-
mentation pursuant to paragraph (c)(8) 

of this section or for purposes of treat-
ing one or more accounts as pre-
existing obligations. 

(viii) Reasonable explanation sup-
porting claim of foreign status. A reason-
able explanation supporting a claim of 
foreign status for an individual has the 
meaning described in § 1.1441–7(b)(12). 

(5) Conduit financing arrangements. 
The rules set forth in § 1.1441–7(f), re-
garding a withholding agent’s liability 
for failing to withhold in the case in 
which the financing arrangement is a 
conduit financing arrangement, apply 
for purposes determining a withholding 
agent’s liability for any withholding 
required under chapter 4. 

(6) Additional guidance. The IRS may 
prescribe other circumstances for 
which a withholding certificate or doc-
umentary evidence to establish a pay-
ee’s chapter 4 status is unreliable or in-
correct in addition to the cir-
cumstances described in this paragraph 
(e). 

(f) Presumptions regarding chapter 4 
status of the person receiving the payment 
in the absence of documentation—(1) In 
general. A withholding agent that can-
not, prior to the payment, reliably as-
sociate (within the meaning of para-
graph (c) of this section) the payment 
with valid documentation may rely on 
the presumptions of this paragraph (f) 
to determine the status of the payee 
(or other person receiving the pay-
ment) as a U.S. or foreign person and 
such person’s other relevant character-
istics (for example, as a nonpartici-
pating FFI). Paragraph (f)(2) of this 
section provides the presumption rules 
with respect to classification as an in-
dividual or entity. Paragraph (f)(3) of 
this section provides the presumption 
rules to determine a payee’s U.S. or 
foreign status. Paragraph (f)(4) of this 
section provides the presumption rules 
with respect to an entity’s chapter 4 
status. Paragraph (f)(5) of this section 
provides the presumption rules with re-
spect to an intermediary or flow- 
through entity. Paragraph (f)(6) of this 
section provides the presumption rules 
with respect to effectively connected 
income paid to a U.S. branch of a 
payee. Paragraph (f)(7) of this section 
provides the presumption rules that 
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apply to a payment made to joint pay-
ees. Paragraph (f)(8) of this section pro-
vides rules for how a payee may rebut 
the presumptions described in this 
paragraph (f). Paragraph (f)(9) of this 
section provides the consequences to a 
withholding agent that fails to with-
hold in accordance with the presump-
tions set forth in this paragraph (f) or 
that has actual knowledge or reason to 
know facts that are contrary to the 
presumptions set forth in this para-
graph (f). 

(2) Presumptions of classification as an 
individual or entity and entity as the ben-
eficial owner. A withholding agent that 
cannot reliably associate a payment 
with a valid withholding certificate, or 
that has received valid documentary 
evidence (as described in paragraph 
(c)(5) of this section), but cannot deter-
mine a payee’s status as an individual 
or an entity from the documentary evi-
dence, must apply the presumption 
rules of § 1.1441–1(b)(3)(ii) to determine 
the payee’s classification as an indi-
vidual, trust, partnership, corporation, 
intermediary, or flow-through entity. 
Additionally, a withholding agent that 
receives valid documentary evidence 
with respect to an entity must apply 
the rules under § 1.1441–1(b)(3)(ii) to de-
termine when it may treat such entity 
as a beneficial owner. 

(3) Presumptions of U.S. or foreign sta-
tus. If a withholding agent cannot reli-
ably associate a payment with a valid 
withholding certificate or valid docu-
mentary evidence from which it is pos-
sible to determine the payee’s U.S. or 
foreign status, it must apply the pre-
sumption rules of § 1.1441–1(b)(3)(iii) to 
determine the U.S. or foreign status of 
the payee (substituting the term 
withholdable payment for the term pay-
ment). In the case of a payment that a 
withholding agent can reliably asso-
ciate with valid documentation that 
indicates the payment is made to a 
U.S. person but does not indicate 
whether the person is a specified U.S. 
person, the payment will be presumed 
made to a specified U.S. person unless 
the withholding agent can apply the 
presumption rules of § 1.6049– 
4(c)(1)(ii)(B), (C), (D), (E), (I), (J), (K), 
(L), or (N), to presume that the person 
is other than a specified U.S. person, or 
the person’s name reasonably indicates 

that the person is a bank (for example 
because it contains the word Bank or a 
foreign equivalent). 

(4) Presumption of chapter 4 status for 
a foreign entity. If a withholding agent 
cannot reliably associate a valid with-
holding certificate or valid documen-
tary evidence sufficient to determine 
the chapter 4 status of the entity re-
ceiving payment under paragraph (d) of 
this section (for example, as a partici-
pating FFI, nonparticipating FFI, or 
NFFE), it must presume that the enti-
ty is a nonparticipating FFI. 

(5) Presumption of chapter 4 status of 
payee with respect to a payment to an 
intermediary or flow-through entity. If a 
withholding agent makes a payment to 
a foreign flow-through entity or inter-
mediary, including a payment that it is 
required to treat as made to such an 
entity under paragraphs (f)(2) and (3) of 
this section, and cannot reliably asso-
ciate such payment with valid docu-
mentation under paragraph (c) of this 
section, the withholding agent must 
presume that the payment is made to a 
nonparticipating FFI. 

(6) Presumption of effectively connected 
income for payments to certain U.S. 
branches. A withholding agent that 
makes a payment to a U.S. branch de-
scribed in this paragraph (f)(6) may 
presume, in the absence of documenta-
tion indicating otherwise, that the U.S. 
branch is the payee of a payment that 
is effectively connected with the con-
duct of a trade or business in the 
United States if the withholding agent 
has obtained an EIN from the U.S. 
branch (either orally or in writing). A 
U.S. branch is described in this para-
graph (f)(6) if it is a U.S. branch of a 
foreign bank subject to regulatory su-
pervision by the Federal Reserve Board 
or a U.S. branch of a foreign insurance 
company required to file an annual 
statement on a form approved by the 
National Association of Insurance 
Commissioners with the Insurance De-
partment of a State, a Territory, or the 
District of Columbia. A payment is 
treated as made to a U.S. branch of a 
foreign bank or foreign insurance com-
pany if the payment is credited to an 
account maintained in the United 
States in the name of a U.S. branch of 
the foreign person, or the payment is 
made to an address in the United 
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States where the U.S. branch is located 
and the name of the U.S. branch ap-
pears on documents (in written or elec-
tronic form) associated with the pay-
ment (for example, the check mailed or 
letter addressed to the branch). 

(7) Joint payees—(i) In general. If a 
withholding agent makes a payment to 
joint payees and cannot reliably asso-
ciate the payment with valid docu-
mentation from each payee but all of 
the joint payees appear to be individ-
uals, then the payment is presumed 
made to an unidentified U.S. person. If 
any joint payee does not appear, by its 
name and other information contained 
in the account file, to be an individual, 
then the entire payment will be treated 
as made to a nonparticipating FFI. 
However, if one of the joint payees pro-
vides a Form W–9 in accordance with 
the procedures described in 
§§ 31.3406(d)–1 through 31.3406(d)–5 of 
this chapter, the payment shall be 
treated as made to that payee. 

(ii) Exception for offshore obligations. 
If a withholding agent makes a pay-
ment outside the United States with 
respect to an offshore obligation held 
by joint payees and cannot reliably as-
sociate a payment with valid docu-
mentation from each payee but all of 
the joint payees appear to be individ-
uals, then the payment is presumed 
made to an unknown foreign individual 
if the payment with respect to the off-
shore obligation is made outside the 
United States (as described in § 1.6049– 
5(e)). 

(8) Rebuttal of presumptions. A payee 
may rebut the presumptions described 
in paragraphs (f)(2) through (7) of this 
section by providing reliable docu-
mentation to the withholding agent or, 
if applicable, to the IRS. 

(9) Effect of reliance on presumptions 
and of actual knowledge or reason to 
know otherwise—(i) In general. Except 
as otherwise provided in this paragraph 
(f)(9), a withholding agent that with-
holds on a payment under section 1471 
or 1472 in accordance with the pre-
sumptions set forth in this paragraph 
(f) shall not be liable for withholding 
under this section even if it is later es-
tablished that the payee has a chapter 
4 status other than the status pre-
sumed. A withholding agent that fails 
to report and withhold in accordance 

with the presumptions described in 
paragraphs (f)(2) through (7) of this sec-
tion with respect to a payment that it 
cannot reliably associate with valid 
documentation shall be liable for tax, 
interest, and penalties. See § 1.1474–1(a) 
for the extent of a withholding agent’s 
liability for failing to withhold in ac-
cordance with the presumptions de-
scribed in this paragraph (f). 

(ii) Actual knowledge or reason to know 
that amount of withholding is greater 
than is required under the presumptions 
or that reporting of the payment is re-
quired. Notwithstanding the provisions 
of paragraph (f)(9)(i) of this section, a 
withholding agent that knows or has 
reason to know that the status or char-
acteristics of the person are other than 
what is presumed under this paragraph 
(f) may not rely on the presumptions 
described in this paragraph (f) to the 
extent that, if it determined the status 
of the person based on such knowledge 
or reason to know, it would be required 
to withhold (under this section or an-
other withholding provision of the 
Code) an amount greater than would be 
the case if it relied on the presump-
tions described in this paragraph (f). In 
such a case, the withholding agent 
must rely on its knowledge or reason 
to know rather than on the presump-
tions set forth in this paragraph (f). 
Failure to do so shall result in liability 
for tax, interest, and penalties to the 
extent described in § 1.1474–1(a). 

(g) Effective/applicability date. This 
section applies on January 6, 2017. How-
ever, taxpayers may apply these provi-
sions as of January 28, 2013. A taxpayer 
may apply paragraph (c)(6)(iv) of this 
section to all of its open tax years. 
(For the rules that apply beginning on 
January 28, 2013, and before January 6, 
2017, see this section as in effect and 
contained in 26 CFR part 1 revised 
April 1, 2016.) 

[T.D. 9610, 78 FR 5916, Jan. 28, 2013; 78 FR 
55204, Sept. 10, 2013, as amended by T.D. 9657, 
79 FR 12830, Mar. 6, 2014; T.D. 9809, 82 FR 2152, 
Jan. 6, 2017; 82 FR 29729, June 30, 2017] 

§ 1.1471–3T Identification of payee 
(temporary). 

(a) through (a)(3)(vii) [Reserved]. For 
further guidance, see § 1.1471–3(a) 
through (a)(3)(vii). 
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(b) through (b)(4) [Reserved]. For fur-
ther guidance, see § 1.1471–3(b) through 
(b)(4). 

(c) [Reserved]. For further guidance, 
see § 1.1471–3(c). 

(1) In general. A withholding agent 
can reliably associate a withholdable 
payment with valid documentation if, 
prior to the payment, it has obtained 
(either directly from the payee or 
through its agent) valid documentation 
appropriate to the payee’s chapter 4 
status as described in paragraph (d) of 
this section, it can reliably determine 
how much of the payment relates to 
the valid documentation, and it does 
not know or have reason to know that 
any of the information, certifications, 
or statements in, or associated with, 
the documentation are unreliable or 
incorrect. Thus, a withholding agent 
cannot reliably associate a 
withholdable payment with valid docu-
mentation provided by a payee to the 
extent such documentation appears un-
reliable or incorrect with respect to 
the claims made, or to the extent that 
information required to allocate all or 
a portion of the payment to each payee 
is unreliable or incorrect. A with-
holding agent may rely on information 
and certifications contained in with-
holding certificates or other docu-
mentation without having to inquire 
into the truthfulness of the informa-
tion or certifications, unless it knows 
or has reason to know that the infor-
mation or certifications are untrue. A 
withholding agent may rely upon the 
same documentation for purposes of 
both chapters 3 and 4 provided the doc-
umentation is sufficient to meet the 
requirements of each chapter. Alter-
natively, a withholding agent may 
elect to rely upon the presumption 
rules of paragraph (f) of this section in 
lieu of obtaining documentation from 
the payee. A withholding certificate 
will be considered provided by a payee 
if a withholding agent obtains the cer-
tificate from a third party repository 
(rather than directly from the payee or 
through its agent) and the require-
ments in § 1.1441–1(e)(4)(iv)(E) are satis-
fied. A withholding certificate obtained 
from a third party repository must 
still be reviewed by the withholding 
agent in the same manner as any other 
documentation to determine whether it 

may be relied upon for chapter 4 pur-
poses. A withholding agent may rely on 
an electronic signature on a with-
holding certificate if the requirements 
in § 1.1441–1(e)(4)(i)(B) are satisfied. 

(2) [Reserved]. For further guidance, 
see § 1.1471–3(c)(2). 

(3) [Reserved]. For further guidance, 
see § 1.1471–3(c)(3). 

(i) through (ii) [Reserved]. For fur-
ther guidance, see § 1.1471–3(c)(3)(i) 
through (ii). 

(iii) [Reserved]. For further guidance, 
see § 1.1471–3(c)(3)(iii). 

(A) [Reserved]. For further guidance, 
see § 1.1471–3(c)(3)(iii)(A). 

(B) [Reserved]. For further guidance, 
see § 1.1471–3(c)(3)(iii)(B). 

(1) through (4) [Reserved]. For fur-
ther guidance, see § 1.1471– 
3(c)(3)(iii)(B)(1) through (4). 

(5) Alternative withholding statement. 
A withholding agent that is making a 
withholdable payment to a non-
qualified intermediary for which a 
withholding statement is required 
under chapters 3 and 4 may accept a 
withholding statement that meets the 
requirements for an alternative with-
holding statement described in § 1.1441– 
1(e)(3)(iv)(C)(3). 

(C) through (H) [Reserved]. For fur-
ther guidance, see § 1.1471–3(c)(3)(iii)(C) 
through (H). 

(iv) through (v) [Reserved]. For fur-
ther guidance, see § 1.1471–3(c)(3)(iv) 
through (v). 

(4) through (5) [Reserved]. For fur-
ther guidance, see § 1.1471–3(c)(4) 
through (5). 

(6) [Reserved]. For further guidance, 
see § 1.1471–3(c)(6). 

(i) [Reserved]. For further guidance, 
see § 1.1471–3(c)(6)(i). 

(ii) [Reserved]. For further guidance, 
see § 1.1471–3(c)(6)(ii). 

(A) through (D) [Reserved]. For fur-
ther guidance, see § 1.1471–3(c)(6)(ii)(A) 
through (D). 

(E) [Reserved]. For further guidance, 
see § 1.1471–3(c)(6)(ii)(E). 

(1) through (3) [Reserved]. For fur-
ther guidance, see § 1.1471– 
3(c)(6)(ii)(E)(1) through (3). 

(4) Withholding agent’s reason to know 
of a change in circumstances due to a ju-
risdiction ceasing to be treated as having 
an IGA in effect. A withholding agent 
will have reason to know of a change in 
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circumstances with respect to an FFI’s 
chapter 4 status that results solely be-
cause the jurisdiction in which the FFI 
is resident, organized, or located ceases 
to be treated as having an IGA in effect 
on the date that the jurisdiction ceases 
to be treated as having an IGA in ef-
fect. 

(iii) through (vii) [Reserved]. For fur-
ther guidance, see § 1.1471–3(c)(6)(iii) 
through (vii). 

(7) [Reserved]. For further guidance, 
see § 1.1471–3(c)(7). 

(i) [Reserved]. For further guidance, 
see § 1.1471–3(c)(7)(i). 

(ii) Documentation received after the 
time of payment. Proof that withholding 
was not required under the provisions 
of chapter 4 and the regulations there-
under also may be established after the 
date of payment by the withholding 
agent on the basis of a valid with-
holding certificate and/or other appro-
priate documentation that was fur-
nished after the date of payment but 
that was effective as of the date of pay-
ment. A withholding certificate fur-
nished after the date of payment will 
be considered effective as of the date of 
the payment if the certificate contains 
a signed affidavit (either at the bottom 
of the form or on an attached page) 
that states that the information and 
representations contained on the cer-
tificate were accurate as of the time of 
the payment. A certificate obtained 
within 30 days after the date of the 
payment will not be considered to be 
unreliable solely because it does not 
contain an affidavit. However, in the 
case of a withholding certificate of an 
individual received more than a year 
after the date of payment, the with-
holding agent will be required to ob-
tain, in addition to the withholding 
certificate and affidavit, documentary 
evidence described in paragraph 
(c)(5)(i) of this section that supports 
the individual’s claim of foreign status. 
In the case of a withholding certificate 
of an entity received more than a year 
after the date of payment, the with-
holding agent will be required to ob-
tain, in addition to the withholding 
certificate and affidavit, documentary 
evidence specified in paragraph 
(c)(5)(ii) of this section that supports 
the chapter 4 status claimed. If docu-
mentation other than a withholding 

certificate is submitted from a payee 
more than a year after the date of pay-
ment, the withholding agent will be re-
quired to also obtain from the payee a 
withholding certificate and affidavit 
supporting the chapter 4 status 
claimed as of the date of the payment. 
See, however, § 1.1441–1(b)(7)(ii) for spe-
cial rules that apply when a with-
holding certificate is received after the 
date of the payment to claim that in-
come is effectively connected with the 
conduct of a U.S. trade or business (as 
applied for purposes of this paragraph 
(c)(7)(ii) to a claim to establish that 
the payment is not a withholdable pay-
ment under § 1.1473–1(a)(4)(ii) rather 
than to claim an exemption described 
in § 1.1441–4(a)(1)). 

(8) through (9) [Reserved]. For fur-
ther guidance, see § 1.1471–3(c)(8) 
through (c)(9)(v). 

(d) [Reserved]. For further guidance, 
see § 1.1471–3(d). 

(1) through (5) [Reserved]. For fur-
ther guidance, see § 1.1471–3(d)(1) 
through (5). 

(6) [Reserved]. For further guidance, 
see § 1.1471–3(d)(6). 

(i) [Reserved]. For further guidance, 
see § 1.1471–3(d)(6)(i). 

(A) through (E) [Reserved]. For fur-
ther guidance, see § 1.1471–3(d)(6)(i)(A) 
through (E). 

(F) The withholding agent does not 
know or have reason to know that the 
payee is a member of an expanded af-
filiated group with any FFI that is a 
depository institution, custodial insti-
tution, or specified insurance company, 
or that the FFI has any specified U.S. 
persons that own an equity interest in 
the FFI or a debt interest (other than 
a debt interest that is not a financial 
account or that has a balance or value 
not exceeding $50,000) in the FFI other 
than those identified on the FFI owner 
reporting statement described in para-
graph (d)(6)(iv) of this section. 

(ii) through (vii) [Reserved]. For fur-
ther guidance, see § 1.1471–3(d)(6)(ii) 
through (d)(6)(vii)(B). 

(7) through (12) [Reserved]. For fur-
ther guidance, see § 1.1471–3(d)(7) 
through (12)(iii)(B). 

(e) through (g) [Reserved]. For fur-
ther guidance, see § 1.1471–3(e) through 
(g). 
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(h) Expiration date. The applicability 
of this section expires on December 30, 
2019. 

[T.D. 9809, 82 FR 2166, Jan. 6, 2017] 

§ 1.1471–4 FFI agreement. 
(a) In general. An FFI agreement will 

be in effect in accordance with section 
1471(b) if an FFI registers with the IRS 
pursuant to procedures prescribed by 
the IRS and agrees to comply with the 
terms of an FFI agreement. The FFI 
agreement will incorporate the re-
quirements set forth in this section, 
any modifications set forth in an appli-
cable Model 2 IGA, and any provisions 
applicable to a reporting Model 1 FFI. 

(1) Withholding. A participating FFI 
is required to deduct and withhold tax 
with respect to payments made to re-
calcitrant account holders and non-
participating FFIs to the extent re-
quired under paragraph (b) of this sec-
tion. A participating FFI that is pro-
hibited by foreign law from with-
holding as required under paragraph (b) 
of this section with respect to an ac-
count must close such account within a 
reasonable period of time or must oth-
erwise block or transfer such account 
as described in paragraph (i) of this 
section. 

(2) Identification and documentation of 
account holders. A participating FFI is 
required to obtain such information re-
garding each holder of each account 
maintained by the participating FFI to 
determine whether each account is a 
U.S. account or an account held by a 
recalcitrant account holder or non-
participating FFI in accordance with 
the due diligence procedures for identi-
fying and documenting account holders 
described in paragraph (c) of this sec-
tion. 

(3) Reporting. A participating FFI is 
required to report the information de-
scribed in paragraph (d) of this section 
annually with respect to U.S. accounts 
under section 1471(c) and accounts held 
by recalcitrant account holders. A par-
ticipating FFI must also comply with 
the filing requirements described in 
§ 1.1474–1(c) and (d) to report payments 
that are chapter 4 reportable amounts 
paid to recalcitrant account holders 
and nonparticipating FFIs (including 
the transitional reporting of foreign re-
portable amounts paid to nonpartici-

pating FFIs for calendar years 2015 and 
2016 described in § 1.1471–4(d)(2)(ii)(F)). 
A participating FFI that is unable to 
obtain a waiver, if required by foreign 
law, to report an account as required 
under paragraph (d) of this section 
must close or transfer such account 
within a reasonable period of time as 
described in paragraph (i) of this sec-
tion. 

(4) Expanded affiliated group. Except 
as otherwise provided in Model 1 IGA 
or Model 2 IGA, in order for any FFI 
that is a member of an expanded affili-
ated group to be a participating FFI, 
each FFI that is a member of the ex-
panded affiliated group must be a par-
ticipating FFI, deemed-compliant FFI, 
or exempt beneficial owner as de-
scribed in paragraph (e) of this section. 
For a limited period described in para-
graph (e)(2) or (3) of this section, how-
ever, a branch of an FFI or an FFI that 
is a member of an expanded affiliated 
group and is unable under foreign law 
to satisfy the requirements of this sec-
tion may instead obtain status as a 
limited branch of a participating FFI 
or limited FFI if the branch or FFI 
meets the requirements set forth in 
paragraph (e)(2) or (3) of this section 
(as applicable). 

(5) Verification. A participating FFI is 
required to adopt a compliance pro-
gram as described in paragraph (f) of 
this section under the authority of the 
responsible officer, who will be re-
quired to certify periodically to the 
IRS on behalf of the FFI regarding the 
participating FFI’s compliance with 
the requirements of the FFI agree-
ment. If the IRS identifies concerns 
about the participating FFI’s compli-
ance, the IRS may request additional 
information to verify compliance with 
the requirements of the FFI agreement 
as described in paragraph (f)(4) of this 
section. 

(6) Event of default. A participating 
FFI is required to cure an event of de-
fault with respect to the FFI agree-
ment as defined in paragraph (g) of this 
section. Upon the occurrence of an 
event of default, the IRS will deliver to 
a participating FFI a notice of default 
and will allow the FFI an opportunity 
to cure the event of default as de-
scribed in paragraph (g) of this section. 

VerDate Sep<11>2014 16:46 Jun 06, 2018 Jkt 244102 PO 00000 Frm 00427 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



418 

26 CFR Ch. I (4–1–18 Edition) § 1.1471–4 

(7) Refunds. A participating FFI may 
file a collective refund on behalf of cer-
tain account holders and payees for 
amounts withheld by the participating 
FFI or its withholding agent under 
chapter 4 in excess of the account hold-
er or payee’s U.S. tax liability to the 
extent permitted in paragraph (h) of 
this section. A participating FFI may 
also make an adjustment for overwith-
holding using either the reimburse-
ment procedure described in § 1.1474– 
2(a)(3) or the set-off procedure de-
scribed in § 1.1474–2(a)(4). 

(b) Withholding requirements—(1) In 
general. Except as otherwise provided 
in a Model 2 IGA, a participating FFI is 
required to deduct and withhold a tax 
equal to 30 percent of any withholdable 
payment made by such participating 
FFI to an account held by a recal-
citrant account holder or to a non-
participating FFI after June 30, 2014, to 
the extent required under paragraph 
(b)(3) of this section. See paragraph 
(b)(2) of this section for rules for a par-
ticipating FFI to identify the payee of 
a payment in order to determine 
whether withholding is required under 
this paragraph (b). See paragraph (b)(4) 
of this section for the extent of a par-
ticipating FFI’s requirement to deduct 
and withhold tax on a foreign passthru 
payment made by such participating 
FFI to an account held by a recal-
citrant account holder or to a non-
participating FFI. See paragraph (b)(5) 
of this section for the rules for with-
holding on payments to limited 
branches and limited FFIs. See para-
graph (b)(6) for the special allowance to 
set aside in escrow amounts withheld 
with respect to dormant accounts. See 
paragraph (b)(7) of this section for the 
withholding requirements of certain 
U.S. branches of FFIs. See § 1.1471–2 for 
the exceptions to and special rules for 
withholding and the exclusion from the 
definitions of the terms withholdable 
payment and foreign passthru payment 
that applies to any payment made 
under a grandfathered obligation or the 
gross proceeds from the disposition of 
such an obligation. See § 1.1474– 
1(d)(4)(iii) for the requirement of par-
ticipating FFIs to report payments 
that are chapter 4 reportable amounts. 
See § 1.1474–6 for the coordination of 
withholding on payments under this 

paragraph (b) with the other with-
holding provisions under the Code. 

(2) Withholding determination. Except 
as otherwise provided under § 1.1471–2 
and, with respect to certain preexisting 
accounts, under paragraph (c) of this 
section, a participating FFI is required 
to determine whether withholding ap-
plies at the time a payment is made by 
reliably associating the payment with 
valid documentation described in para-
graph (c) of this section for the payee 
of the payment. For a payment made 
to an account, if the account is held by 
one or more individuals, the payee is 
each individual account holder. For a 
payment made to an account held by 
an entity, except as otherwise provided 
in § 1.1471–3(a)(3), the payee is the ac-
count holder. If the participating FFI 
makes a withholdable payment to a 
payee that is an entity and the pay-
ment is made with respect to an obliga-
tion that is not an account, except as 
otherwise provided in § 1.1471–3(a)(3), 
the payee is the person to whom the 
payment is made. See § 1.1473–1(a) to 
determine when a payment is made in 
the case of a withholdable payment. If 
a participating FFI cannot reliably as-
sociate a payment (or any portion of a 
payment) with valid documentation, 
the rules described in paragraph (c) of 
this section shall apply to determine 
the chapter 4 status of the account 
holder (and payee if other than the ac-
count holder). Notwithstanding the 
foregoing, a participating FFI may es-
tablish after the date of payment that 
withholding was not required to the ex-
tent permitted under § 1.1471–3(c)(7) or 
may apply the procedures provided in 
§ 1.1474–2 when overwithholding occurs. 

(3) Satisfaction of withholding require-
ments—(i) In general. A participating 
FFI that complies with the with-
holding obligations of this paragraph 
(b) with respect to accounts held by re-
calcitrant account holders and payees 
that are nonparticipating FFIs shall be 
deemed to satisfy its withholding obli-
gations under sections 1471(a) and 1472 
with respect to such account holders 
and payees. 

(ii) Withholding not required. A par-
ticipating FFI that is an NQI, NWP, 
NWT, or that is a QI that elects under 
section 1471(b)(3) not to assume with-
holding responsibility for a payment 
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and that provides its withholding agent 
with the information necessary to allo-
cate all or a portion of the payment to 
each payee as part of a withholding 
certificate described in § 1.1471– 
3(c)(3)(iii) will generally not be re-
quired to withhold under paragraph 
(b)(1) of this section. See § 1.1471– 
2(a)(2)(ii), however, for the cir-
cumstances under which a partici-
pating FFI that is an NQI, NWP, or 
NWT has a residual withholding re-
sponsibility. See also § 1.1471– 
3(c)(9)(iii)(B) for the circumstances 
under which a participating FFI that is 
a broker has a residual withholding re-
sponsibility as an intermediary of the 
payment and may also be liable for any 
underwithholding that occurs. See 
§§ 1.1471–2(a) and 1.1472–1(a)(2)(i) and the 
QI, WP, or WT agreement for the with-
holding requirements of a participating 
FFI that is a QI, WP, or WT for pur-
poses of chapter 4. 

(iii) Election to withhold under section 
3406. A participating FFI may elect to 
satisfy its withholding obligation 
under paragraph (b)(1) of this section 
with respect to recalcitrant account 
holders that are also U.S. non-exempt 
recipients subject to backup with-
holding under section 3406 receiving 
withholdable payments, to the extent 
that the payments also constitute re-
portable payments, by applying with-
holding under section 3406 at the 
backup withholding rate to such 
withholdable payments. A partici-
pating FFI may make the election de-
scribed in this paragraph only if it 
complies with the information report-
ing rules under chapter 61 with respect 
to payments to which backup with-
holding applies. Nothing in this para-
graph relieves a participating FFI of 
its requirement to backup withhold 
under section 3406 with respect to re-
portable payments that are not also 
withholdable payments. See § 1.1474–6(f) 
for the general rule that satisfying 
withholding requirements under chap-
ter 4 will satisfy backup withholding 
requirements under section 3406 for a 
payment that is both a withholdable 
payment and a reportable payment. 

(4) Foreign passthru payments. A par-
ticipating FFI is not required to deduct 
and withhold tax on a foreign passthru 
payment made by such participating 

FFI to an account held by a recal-
citrant account holder or to a non-
participating FFI before the later of 
January 1, 2019, or the date of publica-
tion in the FEDERAL REGISTER of final 
regulations defining the term foreign 
passthru payment. 

(5) Withholding on limited FFIs and 
limited branches—(i) Limited FFIs. A par-
ticipating FFI is required to withhold 
on a withholdable payment made to a 
limited FFI identifying itself as a non-
participating FFI. A participating FFI 
that is a member of an expanded affili-
ated group that includes one or more 
limited FFIs will also be required to 
treat any such limited FFI as a non-
participating FFI with respect to 
withholdable payments made to such 
limited FFI. A participating FFI will 
be considered to have made a 
withholdable payment to a limited FFI 
if such participating FFI receives a 
withholdable payment with respect to 
a security or instrument held on behalf 
of a limited FFI (or an account main-
tained by the limited FFI). A partici-
pating FFI will also be considered to 
have made a withholdable payment to 
a limited FFI when the limited FFI re-
ceives a payment with respect to a 
transaction between the limited FFI 
and such participating FFI that is in 
the same expanded affiliated group and 
such transaction hedges or otherwise 
provides total return exposure to an-
other transaction between such partici-
pating FFI and a third party that gives 
rise to a withholdable payment. 

(ii) Limited branches. A participating 
FFI is required to withhold on a 
withholdable payment made to a lim-
ited branch identifying itself as a non-
participating FFI. A branch of the par-
ticipating FFI other than the limited 
branch is also required to withhold on 
a withholdable payment when it re-
ceives the payment on behalf of a lim-
ited branch of the participating FFI. A 
branch of the participating FFI other 
than a limited branch will be consid-
ered to have received a withholdable 
payment on behalf of a limited branch 
when such other branch receives a 
withholdable payment with respect to 
a security or instrument it holds on be-
half of a limited branch (or an account 
maintained by the limited branch). A 
branch of a participating FFI other 
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than a limited branch will be consid-
ered to hold a security or instrument 
on behalf of a limited branch when it 
executes a transaction with a limited 
branch that hedges or otherwise pro-
vides total return exposure to another 
transaction between such other branch 
and a third party that gives rise to a 
withholdable payment. 

(6) Special rule for dormant accounts. A 
participating FFI that makes a 
withholdable payment not otherwise 
subject to withholding under chapter 3 
or backup withholding under section 
3406 to a recalcitrant account holder of 
a dormant account that it maintains 
must withhold on the account for pur-
poses of chapter 4. However, the par-
ticipating FFI may, in lieu of depos-
iting the tax withheld, set aside the 
amount withheld in escrow until the 
date that the account ceases to be a 
dormant account. In such case, the tax 
withheld becomes due 90 days following 
the date that the account ceases to be 
a dormant account if the account hold-
er does not provide the documentation 
required under paragraph (c) of this 
section or becomes refundable to the 
account holder if the account holder 
provides the documentation required 
under paragraph (c) of this section es-
tablishing that withholding does not 
apply. A participating FFI that main-
tains a dormant account of a recal-
citrant account holder and that elects 
to escrow withheld tax pursuant to this 
paragraph (b)(6) may not delegate the 
responsibility to escrow withheld tax 
to the withholding agent from which it 
is receiving payment. Once a dormant 
account escheats irrevocably to a for-
eign government under the relevant 
laws in the jurisdiction in which the 
participating FFI (or branch thereof) 
operates, the participating FFI is no 
longer required to deposit with the IRS 
the amount held in escrow with respect 
to the account. See paragraph (d)(6)(ii) 
of this section for the definition of dor-
mant account. 

(7) Withholding requirements for U.S. 
branches of FFIs treated as U.S. persons. 
A U.S. branch of an FFI treated as a 
U.S. person must satisfy its backup 
withholding obligations under section 
3406(a) with respect to accounts held at 
the U.S. branch by account holders 
that are payees treated as other than 

exempt recipients under chapter 61. See 
§§ 1.1441–1(b)(2)(iv)(C), 1.1471–2(a), and 
1.1472–1(a) for additional withholding 
obligations for a U.S. branch of an FFI 
treated as a U.S. person. See paragraph 
(d)(2)(iii)(B) of this section for the re-
porting requirements applicable to U.S. 
branches of FFIs that are treated as 
U.S. persons. 

(c) Due diligence for the identifica-
tion and documentation of account 
holders and payees—(1) Scope of para-
graph. Except to the extent that a par-
ticipating FFI relies on the due dili-
gence procedures set forth in an appli-
cable Model 2 IGA, a participating FFI 
must follow this paragraph (c) to iden-
tify and document the chapter 4 status 
of each holder of an account main-
tained by the participating FFI to de-
termine if the account is a U.S. ac-
count, non-U.S. account, or an account 
held by a recalcitrant account holder 
or nonparticipating FFI. Paragraph 
(c)(2) of this section provides the gen-
eral rules for identification and docu-
mentation of account holders and pay-
ees, and paragraph (c)(2)(v) provides 
documentation requirements for cer-
tain U.S. branches of FFIs. Paragraph 
(c)(3) of this section provides the rules 
for documenting entity accounts and 
payees. Paragraph (c)(4) of this section 
provides the general rules for docu-
menting individual accounts other 
than preexisting accounts. Paragraph 
(c)(5) of this section provides the iden-
tification and documentation proce-
dure for preexisting individual ac-
counts. Paragraph (c)(6) of this section 
provides examples illustrating the ap-
plication of the documentation excep-
tions for entity accounts and indi-
vidual accounts. Paragraph (c)(7) of 
this section outlines the certification 
requirement relating to the due dili-
gence procedures of this paragraph (c) 
with respect to preexisting accounts 
within the specified periods of time. 

(2) General rules for the identification 
and documentation of account holders 
and payees—(i) Overview. Except as oth-
erwise provided in paragraphs (c)(3)(iii) 
and (c)(5)(iii) of this section (docu-
mentation exceptions for certain pre-
existing accounts), a participating FFI 
is required to identify among accounts 
maintained by the participating FFI 
each account that is a U.S. account or 
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an account held by a recalcitrant ac-
count holder or nonparticipating FFI, 
and to report information about such 
accounts in the manner provided in 
paragraph (d) of this section and 
§ 1.1474–1(d)(4)(iii). See § 1.1471–5(a)(3) for 
rules to determine the holder of an ac-
count. The participating FFI is also re-
quired to retain a record of the docu-
mentation collected or otherwise main-
tained that meets the requirements de-
scribed in this paragraph (c) when 
making certain payments to an ac-
count holder or payee (if other than an 
account holder) to determine whether 
withholding applies under paragraph 
(b) of this section or whether reporting 
applies under § 1.1474–1(d)(4)(iii)(C) and 
any payee for which it provides the cer-
tification described in § 1.1471– 
3(c)(9)(iii)(A) to another withholding 
agent. 

(ii) Standards of knowledge—(A) In 
general. A participating FFI may rely 
on valid documentation that is col-
lected pursuant to the due diligence 
procedures set forth in this paragraph 
(c) or that is otherwise maintained in 
the participating FFI’s files, unless the 
participating FFI knows or has reason 
to know that such documentation is 
unreliable or incorrect. For purposes of 
a participating FFI documenting an ac-
count holder under this paragraph (c), 
the requirements for the validity of 
withholding certificates, written state-
ments, and documentary evidence pro-
vided in § 1.1471–3(c) shall apply regard-
less of whether the participating FFI 
makes a payment to the account. Ex-
cept as otherwise provided paragraph 
(c)(2)(ii)(B) of this section (certain 
mergers or bulk acquisitions) and in 
paragraph (c)(5)(iv) of this section (pre-
existing individual accounts), to deter-
mine whether a participating FFI 
knows or has reason to know that the 
documentation collected or otherwise 
maintained with respect to the account 
holder is unreliable or incorrect, the 
standards of knowledge provided in 
§ 1.1471–3(e) shall apply regardless of 
whether the participating FFI makes a 
payment to the account. See § 1.1471– 
3(c)(8) and (9) for the requirement to 
obtain documentation on an account- 
by-account basis and the exceptions to 
this requirement. 

(B) Limits on reason to know with re-
spect to certain accounts acquired in 
merger or bulk acquisition. A partici-
pating FFI that acquires accounts of 
another financial institution either in 
a merger or bulk acquisition of ac-
counts for value (other than a related 
party transaction described in § 1.1471– 
3(c)(9)(v)) may apply the limitations on 
reason to know provided in paragraphs 
(c)(2)(ii)(B)(1) or (2) of this section (as 
applicable and subject to the condi-
tions therein), or the rules of § 1.1471– 
3(c)(9)(v) to rely upon documentation 
collected by another financial institu-
tion for an account acquired either in a 
merger or bulk acquisition of accounts 
for value. 

(1) In general. The participating FFI 
may treat accounts acquired in a 
transaction described in this paragraph 
(c)(2)(ii)(B) as preexisting accounts for 
purposes of applying the identification 
and documentation procedures of this 
paragraph (c) by substituting the date 
of acquisition of such accounts for the 
effective date of the FFI agreement. 

(2) Participating FFIs and certain 
deemed-compliant FFIs that apply the 
due diligence rules, and U.S. financial in-
stitutions. If a participating FFI (trans-
feree FFI) acquires accounts of another 
participating FFI or deemed-compliant 
FFI (including a U.S. branch of either 
such FFI) that applies the due dili-
gence requirements of this paragraph 
(c) as a condition of its status (as de-
scribed in § 1.1471–5(f)), or of a U.S. fi-
nancial institution (transferor FI), the 
transferee FFI may rely on the chapter 
4 status determination made by the 
transferor FI for an account holder and 
will not be subject to the standards of 
knowledge set forth in paragraph 
(c)(2)(ii)(A) of this section until there 
is a change in circumstances with re-
spect to the account if the following 
conditions are met— 

(i) The transferee FFI does not have 
actual knowledge that the chapter 4 
status determination provided by the 
transferor FI is unreliable or incorrect; 

(ii) For the certification period fol-
lowing the acquisition of such accounts 
(described in paragraph (f)(3)(i) of this 
section), the transferee FFI acquiring 
the accounts tests a sample of the ac-
quired accounts to determine if the 
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chapter 4 status determinations made 
by the transferor FI are reliable; 

(iii) [Reserved]. For further guidance, 
see § 1.1471–4T(c)(2)(ii)(B)(2)(iii). 

(iv) In the case of a transferor FI that 
is a U.S. financial institution or that is 
a U.S branch of a participating FFI or 
of a registered deemed-compliant FFI 
that is treated as a U.S. person, the 
transferee FFI may rely on the chapter 
4 status determinations for a payee 
that is an entity only if prior to the 
date of transfer the U.S. financial in-
stitution or U.S. branch made a 
withholdable payment to the payee or, 
for a payee that is an individual, only 
if the U.S. financial institution or U.S. 
branch made a reportable payment (as 
defined under section 3406(b)) to the 
payee. 

(iii) Change in circumstances—(A) Obli-
gation to identify a change in cir-
cumstances. A participating FFI is re-
quired to institute procedures to en-
sure that any change in circumstances, 
as described in paragraph (c)(2)(iii)(B) 
of this section, is identified by the par-
ticipating FFI, including procedures to 
ensure that a relationship manager 
identifies any change in circumstances 
with respect to an account. For exam-
ple, if a relationship manager is noti-
fied that the account holder has a 
mailing address in the United States 
when there was no U.S. address pre-
viously associated with the account, 
the participating FFI will be required 
to treat the new address as a change in 
circumstances and will be required to 
retain a record of the appropriate docu-
mentation from the account holder as 
described in paragraph 
(c)(5)(iv)(B)(2)(iii) of this section. 

(B) Definition of change in cir-
cumstances. For purposes of this sec-
tion, a change in circumstances (as de-
fined in § 1.1471–3(c)(6)(ii)(E)) includes 
any change or addition of information 
to the account holder’s account (in-
cluding the addition, substitution, or 
other change of an account holder) or 
any change or addition of information 
to any account associated with such 
account (applying the account aggrega-
tion rules described in § 1.1471– 
5(b)(4)(iii) or by treating the accounts 
as consolidated obligations) if such 
change or addition of information af-
fects the chapter 4 status of the ac-

count holder. For example, if a holder 
of an account (including a preexisting 
account) opens another account that is 
linked to such account in the partici-
pating FFI’s computerized system as 
described under § 1.1471–5(b)(4)(iii) and 
as part of the participating FFI’s ac-
count opening procedures the account 
holder provides a U.S. telephone num-
ber for such other account, this is a 
change in circumstances with respect 
to the first mentioned account. With 
respect to a preexisting account that 
meets a documentation exception de-
scribed in paragraphs (c)(3)(iii) and 
(c)(5)(iii) of this section, a change in 
circumstances also includes a change 
in account balance or value as of the 
end of the first subsequent year that 
causes the account no longer to meet 
the documentation exception. 

(C) Requirements following a change in 
circumstances. With respect to an indi-
vidual account or an account held by a 
passive NFFE for which there is a 
change in circumstances with respect 
to the information regarding its own-
ers, following a change in cir-
cumstances the participating FFI must 
retain a record of the appropriate docu-
mentation described in paragraph (c)(3) 
or (c)(5)(iv)(B)(2) of this section within 
the time period provided by § 1.1471– 
5(g)(3)(iii) or, if unable to do so, must 
treat such account as held by a recal-
citrant account holder. With respect to 
an account held by an entity other 
than a passive NFFE described in the 
preceding sentence, following a change 
in circumstances, the participating 
FFI must retain a record of the appro-
priate documentation described in 
paragraph (c)(3) of this section by the 
date that is 90 days after the change in 
circumstances or, if unable to do so, 
must treat such account as held by a 
nonparticipating FFI. 

(iv) Record retention. A participating 
FFI must retain a record of the docu-
mentation collected (or otherwise 
maintained) to establish the chapter 4 
status of an account holder or payee 
pursuant to the requirements of this 
paragraph (c)(2)(iv). A participating 
FFI will be treated as having retained 
a record of a withholding certificate, 
written statement, or documentary 
evidence if the participating FFI re-
tains either an original, certified copy, 
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or photocopy (including a microfiche, 
scan, or similar means of record reten-
tion) of the withholding certificate, 
written statement, or documentary 
evidence collected to determine the 
chapter 4 status of the account holder 
for six calendar years following the 
year in which the due diligence proce-
dures of this paragraph (c) were per-
formed for the account. With respect to 
documentary evidence for an offshore 
obligation, however, a participating 
FFI that is not required to retain cop-
ies of documentation reviewed pursu-
ant to its AML due diligence will be 
treated as having retained a record of 
such documentation if the partici-
pating FFI retains a record in its files 
noting the date the documentation was 
reviewed, each type of document, the 
document’s identification number (if 
any) (for example, passport number), 
and whether any U.S. indicia were 
identified. The previous sentence ap-
plies with respect to an offshore obliga-
tion that is also a preexisting obliga-
tion, except, in such case, the require-
ment to record whether the docu-
mentation contained U.S. indicia does 
not apply. A participating FFI must 
also retain a record of any searches, in-
cluding search results provided by 
third-party credit agencies as described 
in paragraph (c)(4)(ii) of this section, 
results from electronic searches, and 
requests made and responses to rela-
tionship manager inquiries for six cal-
endar years following the year in which 
the due diligence procedures of this 
paragraph (c) were performed for the 
account. A participating FFI may be 
required to extend the six year reten-
tion period if the IRS requests such ex-
tension prior to the end of the six year 
retention period. Notwithstanding the 
preceding sentences, a participating 
FFI must retain a record of the chapter 
4 status of an account holder or payee 
for as long as the FFI maintains the 
account or obligation. See § 1.1471– 
3(c)(6)(iii)(A) for the record retention 
period applicable to a participating 
FFI that is a withholding agent with 
respect to documentation collected (or 
otherwise maintained) for a payee. 

(v) Documentation rules for U.S. 
branches of FFIs that are treated as U.S. 
persons. A U.S. branch of an FFI that is 
treated as a U.S. person shall apply the 

due diligence requirements of § 1.1471–3 
to determine the chapter 4 status of ac-
count holders and payees that are enti-
ties and shall apply the documentation 
requirements of chapter 3 or 61 (as ap-
plicable) with respect to individual ac-
count holders. See paragraph (b)(7) of 
this section for withholding rules and 
paragraph (d)(2)(iii)(B) of this section 
for reporting rules applicable to such 
U.S. branches. 

(3) Identification and documentation 
procedure for entity accounts and pay-
ees—(i) In general. With respect to ac-
counts held by entities, unless the doc-
umentation exception described in 
paragraph (c)(3)(iii) of this section ap-
plies, a participating FFI must deter-
mine if the account is a U.S. account 
or an account held by a recalcitrant ac-
count holder or nonparticipating FFI 
by applying the principles of § 1.1471– 
3(b), (c), and (d) to establish the chap-
ter 4 status of each account holder and 
each payee regardless of whether the 
participating FFI makes a payment to 
the account. If an account holder re-
ceiving a payment is not the payee of 
the payment under §§ 1.1471–3(a) and 
1.1472–1(d)(3), the participating FFI is 
also required to establish the chapter 4 
status of the payee or payees in order 
to determine whether withholding ap-
plies under paragraph (b) of this sec-
tion. 

(ii) Timeframe for applying identifica-
tion and documentation procedure for en-
tity accounts and payees. For pre-
existing entity accounts (including en-
tity accounts that are opened on or 
after July 1, 2014, and before January 1, 
2015, that the FFI treats as preexisting 
obligations under § 1.1471–1(b)(104)(i)), a 
participating FFI must perform the 
requisite identification and docu-
mentation procedures within six 
months of the effective date of the FFI 
agreement for any account holder that 
is a prima facie FFI, as defined in 
§ 1.1471–2(a)(4)(ii)(B), and within two 
years of the effective date of the FFI 
agreement for all other entity ac-
counts, except as otherwise provided in 
paragraph (c)(3)(iii) of this section. For 
accounts that are not preexisting ac-
counts, the participating FFI must per-
form the requisite identification and 
documentation procedures by the ear-
lier of the date a withholdable payment 
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or a foreign passthru payment is made 
with respect to the account or within 
90 days of the date the participating 
FFI opens the account. Notwith-
standing the foregoing sentences of 
this paragraph (c)(3)(ii), with respect to 
a preexisting obligation issued in non-
registered (bearer) form by an invest-
ment entity, the investment entity is 
required to perform the requisite iden-
tification and documentation proce-
dures at the time a payment is col-
lected by the beneficial owner of the 
payment (including a beneficial owner 
that collects the payment through an 
intermediary or agent). If the partici-
pating FFI cannot obtain all the docu-
mentation described in § 1.1471–3(d) or if 
the participating FFI knows or has 
reason to know that the documenta-
tion provided for an entity account is 
unreliable or incorrect (by applying the 
standards of knowledge applicable to 
entities in § 1.1471–3(e) as modified by 
paragraph (c)(2)(ii)), the participating 
FFI shall apply the presumption rules 
of § 1.1471–3(f) (as applicable to entities) 
to determine the chapter 4 status of 
the account holder. In the case of an 
account held by a passive NFFE that 
provides the documentation described 
in § 1.1471–3(d)(12) to establish its status 
as a passive NFFE but fails to provide 
the information regarding its owners, 
see § 1.1471–5(g)(2)(iv) for the require-
ment to treat the account as held by a 
recalcitrant account holder. 

(iii) Documentation exception for cer-
tain preexisting entity accounts—(A) Ac-
counts to which this exception applies. 
Unless the participating FFI elects 
otherwise pursuant to paragraph 
(c)(3)(iii)(C) of this section, a partici-
pating FFI is not required to perform 
the identification and documentation 
procedure contained in this paragraph 
(c)(3) with respect to a preexisting en-
tity account the aggregate balance or 
value of which is $250,000 or less if no 
holder of such account that has pre-
viously been documented by the FFI as 
a U.S. person for purposes of chapter 3 
or 61 is a specified U.S. person. For pur-
poses of applying this exception, the 
account balance must be determined as 
of the effective date of the FFI agree-
ment and the aggregation rules of 
paragraph (c)(3)(iii)(B) of this section 
shall apply. An account that meets this 

exception will cease to meet this ex-
ception as of the end of any subsequent 
calendar year in which the account bal-
ance or value exceeds $1,000,000, apply-
ing the aggregation rules of paragraph 
(c)(3)(iii)(B) of this section, or as of the 
date on which there is another change 
in circumstances with respect to the 
account or any account aggregated 
with the account. The exception to the 
identification and documentation pro-
cedure described in this paragraph 
(c)(3)(iii)(A) does not apply to an entity 
account opened on or after July 1, 2014, 
and before January 1, 2015, that the 
FFI treats as a preexisting account 
under § 1.1471–1(b)(104)(i). 

(B) Aggregation of entity accounts. For 
purposes of determining the aggregate 
balance or value of accounts held by an 
entity in applying the exception in this 
paragraph (c)(3)(iii), an FFI is required 
to aggregate the balance or value of all 
accounts held (in whole or in part) by 
the same account holder to the extent 
required under § 1.1471–5(b)(4)(iii)(A) 
and (B). 

(C) Election to forgo exception. A par-
ticipating FFI may elect to forgo the 
exception described in this paragraph 
(c)(3)(iii) by applying the identification 
and documentation procedures pro-
vided in this paragraph (c)(3) within 
the time period provided by paragraph 
(c)(3)(ii) of this section or otherwise ap-
plying the presumption rules of § 1.1471– 
3(f) to determine the chapter 4 status 
of the account holder. 

(4) Identification and documentation 
procedure for individual accounts other 
than preexisting accounts—(i) In general. 
With respect to an individual account 
that is not a preexisting account or an 
account described under paragraph 
(c)(4)(iii)(B) of this section or § 1.1471– 
5(a)(4)(i) (providing an exception to 
U.S. account status for certain deposi-
tory accounts with an aggregate bal-
ance or value of $50,000 or less), a par-
ticipating FFI must determine if the 
account is a U.S. account or non-U.S. 
account by retaining a record of cer-
tain documentation to establish the 
chapter 4 status of each account hold-
er. Specifically, a participating FFI 
must retain a record of documentary 
evidence that meets the requirements 
of § 1.1471–3(c)(5) (as applicable to indi-
viduals), the information described in 
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paragraph (c)(4)(ii) or (c)(4)(iii)(A) of 
this section, or a withholding certifi-
cate to establish an account holder’s 
status as a foreign person. Except as 
otherwise provided in paragraph 
(c)(4)(iii)(A) of this section, the partici-
pating FFI must also review all infor-
mation collected in connection with 
the opening or maintenance of each ac-
count, including documentation col-
lected as part of the participating 
FFI’s account opening procedures and 
documentation collected for other reg-
ulatory purposes, and apply the stand-
ards of knowledge in paragraph 
(c)(2)(ii) of this section to determine if 
an account holder’s claim of foreign 
status is unreliable or incorrect. If the 
participating FFI is not able to estab-
lish an account holder’s status as a for-
eign person, the participating FFI 
must retain a record of either a Form 
W–9 or U.S. TIN (in any manner) and a 
valid and effective waiver described in 
section 1471(b)(1)(F)(i), if necessary, to 
establish an account holder’s status as 
a U.S. person and to confirm that the 
account is a U.S. account. A partici-
pating FFI must complete the requisite 
identification and documentation pro-
cedures with respect to each account 
within the time period provided by 
§ 1.1471–5(g)(3)(ii), or, if unable to do so, 
it must treat such account as held by a 
recalcitrant account holder. The pre-
sumption rules of § 1.1471–3(f) do not 
apply to individual account holders of 
a participating FFI. 

(ii) Reliance on third party for identi-
fication of individual accounts other than 
preexisting accounts. A participating 
FFI may establish an account holder’s 
status as a foreign person based on in-
formation provided by a third-party 
credit agency only if the following con-
ditions are met— 

(A) As part of the participating FFI’s 
account opening procedures, the ac-
count holder provides a residence ad-
dress outside the United States and at-
tests in writing that the account hold-
er is not a U.S. citizen or resident; 

(B) The third-party credit agency 
verifies the account holder’s claimed 
residence with at least one government 
data source from the jurisdiction in 
which the participating FFI (or branch 
thereof) operates or the account holder 
claims residence; and 

(C) The participating FFI (or branch 
thereof) relies on the information pro-
vided by the third-party credit agency 
for purposes of satisfying AML due dili-
gence with respect to the account in a 
FATF-compliant jurisdiction. 

(iii) Alternative identification and doc-
umentation procedure for certain cash 
value insurance or annuity contracts—(A) 
Group cash value insurance contracts or 
group annuity contracts. A participating 
FFI may treat an account that is a 
group cash value insurance contract or 
group annuity contract and that meets 
the requirements of this paragraph 
(c)(4)(iii)(A) as a non-U.S. account 
until the date on which an amount is 
payable to an employee/certificate 
holder or beneficiary, if the partici-
pating FFI obtains a certification from 
an employer that no employee/certifi-
cate holder (account holder) is a U.S. 
person. A participating FFI is also not 
required to review all the account in-
formation collected by the FFI to de-
termine if an account holder’s claim of 
foreign status is unreliable or incor-
rect. An account that is a group cash 
value insurance contract or group an-
nuity contract meets the requirements 
of this paragraph (c)(4)(iii)(A) if— 

(1) The group life insurance contract 
or a group annuity contract issued to 
an employer and covers twenty-five or 
more employee/certificate holders; 

(2) The employee/certificate holders 
are entitled to receive any contract 
value and to name beneficiaries for the 
benefit payable upon the employee’s 
death; and 

(3) The aggregate amount payable to 
any employee/certificate holder or ben-
eficiary does not exceed $1,000,000. 

(B) Accounts held by beneficiaries of a 
cash value insurance contract that is a 
life insurance contract. A participating 
FFI may presume that an individual 
beneficiary (other than the owner) of a 
cash value insurance contract that is a 
life insurance contract (account hold-
er) receiving a death benefit is a for-
eign person and treat such account as a 
non-U.S. account unless the partici-
pating FFI has actual knowledge or 
reason to know that the beneficiary is 
a U.S. person. A participating FFI has 
reason to know that a beneficiary of a 
cash value insurance contract is a U.S. 
person if the information collected by 
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the participating FFI and associated 
with the beneficiary contains U.S. indi-
cia as described in paragraph 
(c)(5)(iv)(B)(1) of this section. If a par-
ticipating FFI has actual knowledge or 
reason to know that the beneficiary is 
a U.S. person, the participating FFI 
must retain a record of the appropriate 
documentation described in paragraph 
(c)(5)(iv)(B)(2) of this section. 

(5) Identification and documentation 
procedure for preexisting individual ac-
counts—(i) In general. With respect to a 
preexisting individual account, unless 
the account is an account described in 
§ 1.1471–5(a)(4)(i) (providing exception to 
U.S. account status for certain deposi-
tory accounts with an aggregate bal-
ance or value of $50,000 or less), a par-
ticipating FFI may follow the identi-
fication and documentation procedures 
described below in paragraph (c)(5)(ii) 
through (iv) of this section (as applica-
ble), in lieu of the identification and 
documentation procedures described in 
paragraph (c)(4) of this section, to de-
termine if an account that is a pre-
existing account is a U.S. account, 
non-U.S. account, or account held by a 
recalcitrant account holder. A partici-
pating FFI must first determine 
whether there are any U.S. indicia as-
sociated with the account (as defined 
in paragraph (c)(5)(iv)(B)(1) of this sec-
tion), and second, if there are U.S. indi-
cia associated with the account, retain 
a record of the documentation de-
scribed in paragraph (c)(5)(iv)(B)(2) of 
this section to establish the account 
holder’s chapter 4 status. For this pur-
pose, the presumption rules of § 1.1471– 
3(f) do not apply. A participating FFI 
must complete the requisite identifica-
tion and documentation procedures 
with respect to each account within 
the time period provided by § 1.1471– 
5(g)(3)(i) or (ii) (as applicable) or, if un-
able to do so, must treat such account 
as held by a recalcitrant account hold-
er. A participating FFI may continue 
to treat an account with no U.S. indi-
cia or an account that meets a docu-
mentation exception described in para-
graph (c)(5)(iii) of this section or 
§ 1.1471–5(a)(4)(i) (providing exception to 
U.S. account status for certain deposi-
tory accounts with an aggregate bal-
ance or value of $50,000 or less) as a 
non-U.S. account, until there is a 

change in circumstances with respect 
to the account as described in para-
graph (c)(2)(iii) of this section. 

(ii) Special rule for preexisting indi-
vidual accounts previously documented as 
U.S. accounts for purposes of chapter 3 or 
61. If a participating FFI has docu-
mented an individual account holder as 
a U.S. person for purposes of chapter 3 
or 61 and such account holder is a spec-
ified U.S. person, the account holder’s 
account will be treated as a U.S. ac-
count for chapter 4 purposes and the 
identification and documentation pro-
cedures in paragraph (c)(5)(i) and (iv) of 
this section will not apply. 

(iii) Exceptions for certain low value 
preexisting individual accounts—(A) Ac-
counts to which an exception applies. Un-
less the participating FFI elects other-
wise pursuant to paragraph (c)(5)(iii)(C) 
of this section, a participating FFI is 
not required to perform requisite iden-
tification and documentation proce-
dures described in paragraph (c)(5)(i) 
and (iv) of this section with respect to 
either a preexisting individual account, 
other than a cash value insurance or 
annuity contract, the aggregate bal-
ance or value of which is $50,000 or less, 
or a preexisting individual account 
that is a cash value insurance or annu-
ity contract described in § 1.1471– 
5(b)(1)(iv) the aggregate balance or 
value of which is $250,000 or less. For 
purposes of applying these exceptions, 
the account balance must be deter-
mined as of the effective date of the 
FFI agreement and the aggregation 
rules of paragraph (c)(5)(iii)(B) of this 
section shall apply. An account that 
meets either of these exceptions will 
cease to meet these exceptions as of 
the end of any subsequent calendar 
year in which the account balance or 
value exceeds $1,000,000, applying the 
aggregation rules of paragraph 
(c)(3)(iii)(B) of this section, or until 
there is another change in cir-
cumstances with respect to the ac-
count or any account aggregated with 
the account. 

(B) Aggregation of accounts. For pur-
poses of determining the aggregate bal-
ance or value of a preexisting indi-
vidual account, other than an account 
that is cash value insurance or annuity 
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contract, an FFI is required to aggre-
gate the balance or value of all ac-
counts that are not cash value insur-
ance or annuity contracts to the extent 
required under § 1.1471–5(b)(4)(iii)(A) or 
(B). For purposes of determining the 
aggregate balance or value of pre-
existing individual account that is a 
cash value insurance or annuity con-
tract, an FFI will be required to aggre-
gate the balance or value of all ac-
counts that are cash value insurance or 
annuity contracts to the extent re-
quired under § 1.1471–5(b)(4)(iii)(A) or 
(B). 

(C) Election to forgo exception. A par-
ticipating FFI may elect to forgo the 
exceptions described in paragraph 
(c)(5)(iii) of this section by applying 
the identification and documentation 
procedures provided in this paragraph 
(c) within the time provided by para-
graph (c)(5)(i) of this section or other-
wise treating the account as held by a 
recalcitrant account holder pursuant 
to § 1.1471–5(g). 

(iv) Specific identification and docu-
mentation procedures for preexisting indi-
vidual accounts—(A) In general. A par-
ticipating FFI applying the identifica-
tion and documentation procedures of 
this paragraph (c)(5)(iv) must review 
its preexisting individual accounts (ap-
plying the electronic search described 
in paragraph (c)(5)(iv)(C) of this section 
and, if appropriate, the enhanced re-
view for high-value accounts described 
in paragraph (c)(5)(iv)(D) of this sec-
tion) to determine if there are any U.S. 
indicia (as described in paragraph 
(c)(5)(iv)(B)(1) of this section) associ-
ated with the account. If no U.S. indi-
cia are identified with respect to an ac-
count, the participating FFI may treat 
the account as a non-U.S. account. If 
U.S. indicia are identified with respect 
to an account, the participating FFI 
must retain a record of the appropriate 
documentation described in paragraph 
(c)(5)(iv)(B)(2) of this section to estab-
lish the account holder’s status as a 
foreign person. A participating FFI 
that follows the procedures described 
in this paragraph (c)(5)(iv) (as applica-
ble) with respect to its preexisting in-
dividual accounts will not be treated as 
having reason to know that the deter-
mination made with respect to the ac-
count was unreliable or incorrect be-

cause of information contained in any 
account files that the participating 
FFI did not review and was not re-
quired to review under the applicable 
identification procedure. Thus, for ex-
ample, if a participating FFI was only 
required to perform an electronic 
search with respect to a preexisting in-
dividual account and no U.S. indicia 
were identified in the results of the 
electronic search, the participating 
FFI would not have reason to know 
that the individual account holder was 
a U.S. person, even if the participating 
FFI had on file (but was not required 
to and did not review) a copy of the in-
dividual’s passport that indicates that 
the individual was born in the United 
States. 

(B) U.S. indicia and relevant docu-
mentation rules—(1) U.S. indicia. A par-
ticipating FFI must review an account 
holder’s account information to the ex-
tent required under paragraphs 
(c)(5)(iv)(C) and (D) of this section for 
any of the following U.S. indicia: 

(i) Designation of the account holder 
as a U.S. citizen or resident; 

(ii) A U.S. place of birth; 
(iii) A current U.S. residence address 

or U.S. mailing address (including a 
U.S. post office box); 

(iv) A current U.S. telephone number 
(regardless of whether such number is 
the only telephone number associated 
with the account holder); 

(v) Standing instructions to pay 
amounts from the account to an ac-
count maintained in the United States; 

(vi) A current power of attorney or 
signatory authority granted to a per-
son with a U.S. address; or 

(vii) An ‘‘in-care-of’’ address or a 
‘‘hold mail’’ address that is the sole ad-
dress the FFI has identified for the ac-
count holder. 

(2) Documentation to be retained upon 
identifying U.S. indicia. If U.S. indicia 
are identified with respect to an ac-
count holder’s account information, a 
participating FFI must retain a record 
of the documentation described in 
paragraphs (c)(5)(iv)(B)(2)(i) through 
(vii) of this section, applicable to the 
U.S. indicia identified, to establish the 
account holder’s status as a foreign 
person. If the participating FFI cannot 
establish an account holder’s status as 
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a foreign person based on such docu-
mentation, the participating FFI must 
retain a record of a Form W–9 and a 
valid and effective waiver as described 
in section 1471(b)(1)(F)(ii), if necessary, 
to confirm that the account is a U.S. 
account or, if unable to do so, must 
treat the account as held by a recal-
citrant account holder. 

(i) Designation of account holder as a 
U.S. citizen or resident. If the informa-
tion required to be reviewed with re-
spect to the account contains a des-
ignation of an account holder as a U.S. 
citizen or resident, the participating 
FFI must retain a record of a with-
holding certificate and documentary 
evidence described in § 1.1471– 
3(c)(5)(i)(B) evidencing citizenship in a 
country other than the United States 
in order to establish the account hold-
er’s status as a foreign person. 

(ii) Unambiguous indication of a U.S. 
place of birth. If information required to 
be reviewed with respect to the ac-
count unambiguously indicates a U.S. 
place of birth for an account holder, 
the participating FFI must retain a 
record of a form of documentary evi-
dence described in § 1.1471–3(c)(5)(i)(B) 
evidencing citizenship in a country 
other than the United States and a 
copy of the individual’s Certificate of 
Loss of Nationality of the United 
States, or, alternatively, a withholding 
certificate, a form of documentary evi-
dence described in § 1.1471–3(c)(5)(i)(B) 
evidencing citizenship in a country 
other than the United States, and a 
reasonable written explanation of the 
account holder’s renunciation of U.S. 
citizenship or the reason the account 
holder did not obtain U.S. citizenship 
at birth in order to establish the ac-
count holder’s status as a foreign per-
son. 

(iii) U.S. address or U.S. mailing ad-
dress. If information required to be re-
viewed with respect to the account 
contains a U.S. address or a U.S. mail-
ing address for an account holder, the 
participating FFI must retain a record 
of a withholding certificate and a form 
of documentary evidence described in 
§ 1.1471–3(c)(5)(i)(A) through (C) in order 
to establish the account holder’s status 
as a foreign person. 

(iv) Only U.S. telephone numbers. If in-
formation required to be reviewed with 

respect to the account contains one or 
more telephone numbers in the United 
States and no other telephone numbers 
for an account holder, the partici-
pating FFI must retain a record of a 
withholding certificate and a form of 
documentary evidence described in 
§ 1.1471–3(c)(5)(i)(A) through (C) in order 
to establish the account holder’s status 
as a foreign person. 

(v) U.S. telephone numbers and non- 
U.S. telephone numbers. If information 
required to be reviewed with respect to 
the account contains one or more tele-
phone numbers in the United States 
and at least one telephone number out-
side the United States for an account 
holder, the participating FFI must re-
tain a record of a withholding certifi-
cate or a form of documentary evi-
dence described in § 1.1471–3(c)(5)(i)(A) 
through (C) in order to establish the 
account holder’s status as a foreign 
person. 

(vi) Standing instructions to pay 
amounts. If information required to be 
reviewed with respect to the account 
contains standing instructions to pay 
amounts from the account to an ac-
count maintained in the United States 
for an account holder, the partici-
pating FFI must retain a record of a 
withholding certificate and either a 
form of documentary evidence de-
scribed in § 1.1471–3(c)(5)(i)(A) through 
(C) or a written reasonable explanation 
(as defined in § 1.1441–7(b)(12)) estab-
lishing the account holder’s status as a 
foreign person. 

(vii) Power of attorney or signatory au-
thority granted to a person with a U.S. 
address or ‘‘in-care-of’’ address or ‘‘hold 
mail’’ address. If information required 
to be reviewed with respect to the ac-
count includes a power of attorney or 
signatory authority granted to a per-
son with a U.S. address or contains an 
‘‘in-care-of’’ address or ‘‘hold mail’’ ad-
dress that is the sole address identified 
for the account holder, the partici-
pating FFI must retain a record of ei-
ther a withholding certificate or a form 
of documentary evidence described in 
§ 1.1471–3(c)(5)(i)(A) through (C) in order 
to establish the account holder’s status 
as a foreign person. 
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(C) Electronic search for identifying 
U.S. indicia. Except as provided in para-
graph (c)(5)(iv)(D) of this section relat-
ing to the enhanced review for high- 
value accounts, a participating FFI 
may rely solely on a review of the elec-
tronically searchable information asso-
ciated with an account and maintained 
by the participating FFI to determine 
if there are any of the U.S. indicia de-
scribed in paragraph (c)(5)(iv)(B)(1) of 
this section associated with the ac-
count. For purposes of this paragraph 
(c)(5)(iv)(C), however, an FFI will not 
be required to treat as U.S. indicia an 
in-care-of address or a hold mail ad-
dress that is the sole address identified 
for the account holder. 

(D) Enhanced review for identifying 
U.S. indicia in the case of certain high- 
value accounts—(1) In general. With re-
spect to preexisting individual ac-
counts that have a balance or value 
that exceeds $1,000,000 as of the effec-
tive date of the FFI agreement, or at 
the end of any subsequent calendar 
year (‘‘high-value accounts’’), a par-
ticipating FFI must apply the en-
hanced review described in this para-
graph (c)(5)(iv)(D) in addition to the 
electronic search described in para-
graph (c)(5)(iv)(C) of this section to 
identify any U.S. indicia described in 
paragraph (c)(5)(iv)(B)(1) of this section 
associated with the account. For pur-
poses of determining the balance or 
value of an account, a participating 
FFI must apply the aggregation rules 
§ 1.1471–5(b)(4)(iii)(A) and (B). If a par-
ticipating FFI applied the enhanced re-
view described in this paragraph 
(c)(5)(iv)(D) to an account in a previous 
year, the participating FFI will not be 
required to reapply such procedures to 
such account in a subsequent year. 

(2) Relationship manager inquiry. With 
respect to all high-value accounts, a 
participating FFI must identify ac-
counts to which a relationship man-
ager is assigned (including any ac-
counts aggregated with such account) 
and for which the relationship manager 
has actual knowledge that the account 
holder is a U.S. citizen or resident. 

(3) Additional review of non-electronic 
records. Except as provided in para-
graph (c)(5)(iv)(E) of this section, and 
except with respect to any account for 
which the participating FFI has re-

tained a record of a withholding cer-
tificate and documentary evidence de-
scribed in § 1.1471–3(c)(5) establishing 
the account holder’s foreign status, a 
participating FFI must review to iden-
tify any U.S. indicia the current cus-
tomer master file of a high-value ac-
count and, if not contained in the cur-
rent customer master file, the fol-
lowing documents described in para-
graphs (c)(5)(iv)(D)(3)(i) through (v) of 
this section that are associated with 
such an account and were obtained by 
the participating FFI within the five 
calendar years preceding the later of 
the effective date of the FFI agree-
ment, or the end of the calendar year 
in which the account exceeded the 
$1,000,000 threshold described in para-
graph (c)(5)(iv)(D)(1) of this section. 
The documents to be reviewed by the 
participating FFI if not contained in 
the current customer master file are— 

(i) The most recent withholding cer-
tificate, written statement, and docu-
mentary evidence; 

(ii) The most recent account opening 
contract or documentation; 

(iii) The most recent documentation 
obtained by the participating FFI for 
purposes of AML due diligence or for 
other regulatory purposes; 

(iv) Any power of attorney or signa-
ture authority forms currently in ef-
fect; and 

(v) Any standing instructions to pay 
amounts to another account. 

(4) Limitations on the enhanced review 
in the case of comprehensive electroni-
cally searchable information. A partici-
pating FFI is not required to apply the 
enhanced review of paragraph 
(c)(5)(iv)(D)(3) and may instead rely on 
the electronic search described in para-
graph (c)(5)(iv)(C) of this section to 
identify U.S. indicia to the extent the 
following information is available in 
the FFI’s electronically searchable in-
formation— 

(i) The account holder’s nationality 
and/or residence status; 

(ii) The account holder’s current resi-
dence address and mailing address; 

(iii) The account holder’s current 
telephone number(s); 

(iv) Whether there are standing in-
structions to pay amounts to another 
account; 
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(v) Whether there is a current ‘‘in- 
care-of’’ address or ‘‘hold mail’’ address 
for the account holder if no other resi-
dence or mailing address is found for 
the account; and 

(vi) Whether there is any power of at-
torney or signatory authority for the 
account. 

(E) Exception for preexisting individual 
accounts previously documented as held 
by foreign individuals. A participating 
FFI that has previously obtained docu-
mentation from an account holder to 
establish the account holder’s status as 
a foreign individual in order to meet 
its obligations under its QI, WP, or WT 
agreement with the IRS, or to fulfill 
its reporting obligations as a U.S. 
payor under chapter 61, is not required 
to perform the electronic search de-
scribed in paragraph (c)(5)(iv)(C) of this 
section or the enhanced review de-
scribed in paragraph (c)(5)(iv)(D)(3) of 
this section for such account. Addition-
ally, a participating FFI with a U.S. 
payor as its paying agent is not re-
quired to perform the electronic search 
described in paragraph (c)(5)(iv)(C) of 
this section or the enhanced review de-
scribed in paragraph (c)(5)(iv)(D)(3) of 
this section for an account for which 
its paying agent that is a U.S. payor 
has previously obtained documentation 
to establish the account holder’s status 
as a foreign individual under chapter 
61. The participating FFI is required, 
however, to perform the relationship 
manager inquiry described in para-
graph (c)(5)(iv)(D)(2) of this section if 
the account is a high-value account de-
scribed in paragraph (c)(5)(iv)(D)(1) of 
this section. For purposes of this para-
graph (c)(5)(iv)(E), a participating FFI 
has documented an account holder’s 
foreign status under chapter 61 if the 
participating FFI (or its paying agent 
that is a U.S. payor) has retained a 
record of the documentation required 
under chapter 61 to establish the for-
eign status of an individual and the ac-
count received a reportable payment as 
defined under section 3406(b) in any 
prior year that was properly reported 
in that year. In the case of a partici-
pating FFI that is a QI, WP, or WT, the 
participating FFI has documented an 
account holder’s foreign status under 
its QI, WP, or WT agreement (as appli-
cable) if the participating FFI has met 

the relevant documentation and re-
porting requirements of its agreement 
with respect to an account holder that 
received a reportable amount in any 
year in which its agreement was in ef-
fect. 

(6) Examples. The following examples 
illustrate the documentation excep-
tions provided in paragraphs (c)(3)(iii) 
and (c)(5)(iii) of this section: 

Example 1. Aggregation rules applicable to 
preexisting individual accounts. U, a U.S. resi-
dent individual, holds 100 shares of common 
stock of FFI1, an investment entity. On the 
effective date of FFI1’s FFI agreement, the 
common stock held by U is worth $45,000. U 
also holds shares of preferred stock of FFI1. 
On the effective date of FFI1’s FFI agree-
ment, U’s preferred stock in FFI1 is worth 
$35,000. Neither FFI1’s common stock nor 
FFI1’s preferred stock is regularly traded on 
an established securities market. U also 
holds debt instruments issued by FFI1 that 
are not regularly traded on an established 
securities market. On the effective date of 
FFI1’s FFI agreement, U’s FFI1 debt instru-
ments are worth $15,000. U’s common and 
preferred equity interests are associated 
with U and with one another by reference to 
U’s foreign tax identification number in 
FFI1’s computerized information manage-
ment system. However, U’s debt instruments 
are not associated with U’s equity interests 
in FFI1’s computerized information manage-
ment system. None of these accounts are 
managed by a relationship manager. Pre-
viously, FFI1 was not required to and did not 
obtain a Form W–9 from U for purposes of 
chapter 3 or 61. U’s FFI1 debt interests are 
eligible for the paragraph (c)(5)(iii)(A) docu-
mentation exception because that account 
does not exceed the $50,000 threshold de-
scribed in paragraph (c)(5)(iii)(A)(1) of this 
section, taking into account the aggregation 
rule described in paragraph (c)(5)(iii)(A)(2) of 
this section. However, U’s common and pre-
ferred equity interests are not eligible for 
the paragraph (c)(5)(iii)(A) documentation 
exception because the accounts exceed the 
$50,000 threshold described in paragraph 
(c)(5)(iii)(A)(1) of this section, taking into ac-
count the aggregation rules described in 
§ 1.1471–5(b)(4)(iii) pursuant to the require-
ments of paragraph (c)(5)(iii)(A)(2) of this 
section. 

Example 2. Aggregation rules for owners of 
entity accounts. In Year 1, U, a U.S. resident 
individual, maintains a depository account 
that is a preexisting account in CB, a com-
mercial bank. The balance in U’s depository 
account on the effective date of CB’s FFI 
agreement is $20,000. U also owns 100% of En-
tity X, which maintains a depository ac-
count that is a preexisting account in CB, 
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and 50% of Entity Y, which maintains a de-
pository account that is a preexisting ac-
count in CB. The balance in Entity X’s ac-
count on the effective date of CB’s FFI 
agreement is $130,000, and the balance in En-
tity Y’s account on the effective date of CB’s 
FFI agreement is $110,000. All three accounts 
are associated with one another in CB’s com-
puterized information management system 
by reference to U’s foreign tax identification 
number. None of the accounts are managed 
by a relationship manager. Previously, CB 
was not required to and did not obtain a 
Form W–9 from U for purposes of chapter 3 or 
61. U’s depository account qualifies for the 
§ 1.1471–5(a)(4)(i) exception to U.S. account 
status because it does not exceed the $50,000 
threshold, taking into account the aggrega-
tion rule described in § 1.1471–5(a)(4)(iii)(A). 
Entity X’s account and Entity Y’s account 
both qualify for the paragraph (c)(3)(iii) doc-
umentation exception because the accounts 
do not exceed the $250,000 threshold described 
in paragraph (c)(3)(iii)(B)(1) of this section 
taking into account the aggregation rules 
described in § 1.1471–5(b)(4)(iii) pursuant to 
the requirements of paragraph (c)(3)(iii)(B)(2) 
of this section. 

(7) Certifications of responsible officer. 
In order for a participating FFI to 
comply with the requirements of an 
FFI agreement with respect to its iden-
tification procedures for preexisting 
accounts, a responsible officer of the 
participating FFI must certify to the 
IRS regarding the participating FFI’s 
compliance with the diligence require-
ments of this paragraph (c). The re-
sponsible officer must certify that the 
participating FFI has completed the 
review of all high-value accounts as re-
quired under paragraphs (c)(5)(iv)(D) 
and (E) of this section and treats any 
account holder of an account for which 
the participating FFI has not retained 
a record of any required documentation 
as a recalcitrant account holder as re-
quired under this section and § 1.1471– 
5(g). The responsible officer must also 
certify that the participating FFI has 
completed the account identification 
procedures and documentation require-
ments of this paragraph (c) for all 
other preexisting accounts or, if it has 
not retained a record of the docu-
mentation required under this para-
graph (c) with respect to an account, 
treats such account in accordance with 
the requirements of this section and 
§ 1.1471–5(g) or § 1.1471–3(f) (as applica-
ble). The responsible officer must also 
certify to the best of the responsible of-

ficer’s knowledge after conducting a 
reasonable inquiry, that the partici-
pating FFI did not have any formal or 
informal practices or procedures in 
place from August 6, 2011, through the 
date that is two years after the effec-
tive date of the FFI’s FFI agreement to 
assist account holders in the avoidance 
of chapter 4. A reasonable inquiry for 
purposes of this paragraph (c)(7) is a re-
view of the participating FFI’s proce-
dures and a written inquiry, such as 
email requests to relevant lines of 
business, that requires responses from 
relevant customer on-boarding and 
management personnel as to whether 
they engaged in any such practices 
during that period. Practices or proce-
dures that assist account holders in the 
avoidance of chapter 4 include, for ex-
ample, suggesting that account holders 
split up accounts to avoid classifica-
tion as a high-value account; sug-
gesting that account holders of U.S. ac-
counts close, transfer, or withdraw 
from their account to avoid reporting; 
intentional failures to disclose a 
known U.S. account; suggesting that 
an account holder remove U.S. indicia 
from its account information; or facili-
tating the manipulation of account 
balances or values to avoid thresholds. 
If the responsible officer is unable to 
make any of the certifications de-
scribed in this paragraph (c)(7), the re-
sponsible officer must make a qualified 
certification to the IRS stating that 
such certification cannot be made and 
that corrective actions will be taken 
by the responsible officer. The certifi-
cations described in this paragraph 
(c)(7) must be submitted to the IRS by 
the due date of the FFI’s first certifi-
cation of compliance required under 
paragraph (f)(3) of this section. 

(d) Account reporting—(1) Scope of 
paragraph. This paragraph (d) provides 
rules addressing the information re-
porting requirements applicable to par-
ticipating FFIs with respect to U.S. ac-
counts, accounts held by owner-docu-
mented FFIs, and recalcitrant account 
holders. Paragraph (d)(2) of this section 
describes the accounts subject to re-
porting under this paragraph (d), and 
specifies the participating FFI that is 
responsible for reporting an account or 
account holder. Paragraph (d)(3) of this 
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section describes the information re-
quired to be reported and the manner 
of reporting by a participating FFI 
under section 1471(c)(1) with respect to 
a U.S. account or an account held by 
an owner-documented FFI. Paragraph 
(d)(4) of this section provides defini-
tions of terms applicable to paragraph 
(d)(3). Paragraph (d)(5) of this section 
describes the conditions for a partici-
pating FFI to elect to report its U.S. 
accounts and accounts held by owner- 
documented FFIs under section 
1471(c)(2) and the information required 
to be reported under such election. 
Paragraph (d)(6) of this section pro-
vides rules for a participating FFI to 
report its recalcitrant account holders. 
Paragraph (d)(7) of this section pro-
vides special transitional reporting 
rules applicable to reports due in 2015 
and 2016. Paragraph (d)(8) of this sec-
tion provides the reporting require-
ments of a participating FFI that is a 
QI, WP, or WT with respect to U.S. ac-
counts. See chapter 61 for reporting re-
quirements that may apply to a payor 
that is a participating FFI or reg-
istered deemed-compliant FFI with re-
spect to payees. See § 301.1474–1(a) of 
this chapter for the requirement for a 
financial institution to file the infor-
mation required under this paragraph 
(d) on magnetic media. 

(2) Reporting requirements in general— 
(i) 

(i) Accounts subject to reporting. Sub-
ject to the rules of paragraph (d)(7) of 
this section, a participating FFI shall 
report by the time and in the manner 
prescribed in paragraph (d)(3)(vi) of 
this section, the information described 
in paragraph (d)(3) of this section with 
respect to accounts maintained at any 
time during each calendar year for 
which the participating FFI is respon-
sible for reporting under paragraph 
(d)(2)(ii) of this section and that it is 
required to treat as U.S. accounts or 
accounts held by owner-documented 
FFIs, including accounts that are iden-
tified as U.S. accounts by the end of 
such calendar year pursuant to a 
change in circumstances during such 
year as described in paragraph 
(c)(2)(iii) of this section. Alternatively, 
a participating FFI may elect to report 
under paragraph (d)(5) of this section 
with respect to such accounts for each 

calendar year. With respect to ac-
counts held by recalcitrant account 
holders, a participating FFI is required 
to report with respect to each calendar 
year under paragraph (d)(6) of this sec-
tion and not under paragraph (d)(3) or 
(5) of this section. For separate report-
ing requirements of participating FFIs 
with respect to foreign reportable 
amounts and for transitional rules for 
participating FFIs to report certain 
foreign reportable amounts paid to ac-
counts held by nonparticipating FFIs, 
see § 1.1471–4(d)(2)(ii)(F). 

(ii) Financial institution required to re-
port an account—(A) In general. Except 
as otherwise provided in paragraphs 
(d)(2)(ii)(B) through (G) of this section, 
the participating FFI that maintains 
the account is responsible for reporting 
the account in accordance with the re-
quirements of paragraph (d)(2)(iii), 
(d)(3), or (d)(5) of this section (as appli-
cable) for each calendar year. Except 
as otherwise provided in paragraph 
(d)(2)(ii)(C) of this section, a partici-
pating FFI is responsible for reporting 
accounts held by recalcitrant account 
holders that it maintains in accordance 
with the requirements of paragraph 
(d)(6) of this section. A participating 
FFI is not required to report the infor-
mation required under paragraph (d)(6) 
of this section with respect to an ac-
count held by a recalcitrant account 
holder of another participating FFI 
even if that other participating FFI 
holds the account as an intermediary 
on behalf of such account holder and 
regardless of whether the participating 
FFI is required to report payments 
made to the recalcitrant account hold-
er of such other FFI under § 1.1474– 
1(d)(4)(iii). 

(B) Special reporting of account holders 
of territory financial institutions. In the 
case of an account held by a territory 
financial institution that is a flow- 
through entity or acting as an inter-
mediary with respect to a withholdable 
payment— 

(1) If the territory financial institu-
tion agrees to be treated as a U.S. per-
son with respect to the payment under 
§ 1.1471–3(c)(3)(iii)(F), a participating 
FFI is not required to report under 
paragraph (d)(2)(i) of this section with 
respect to the account holders of the 
territory financial institution; or 
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(2) If the territory financial institu-
tion does not agree to be treated as a 
U.S. person with respect to a 
withholdable payment, the partici-
pating FFI must report with respect to 
each specified U.S. person or substan-
tial U.S. owner of an entity that is 
treated as a passive NFFE with respect 
to which the territory financial insti-
tution acts as an intermediary or is a 
flow-through entity and provides the 
participating FFI with the information 
and documentation required under 
§ 1.1471–3(c)(3)(iii)(G). The participating 
FFI shall be treated as having satisfied 
these reporting requirements if it re-
ports with respect to each such speci-
fied U.S. person or substantial U.S. 
owner of a passive NFFE either— 

(i) The information required by chap-
ter 61 and described in paragraph 
(d)(5)(ii) or (d)(5)(iii) of this section (ex-
cept account number); or 

(ii) The information described in 
paragraph (d)(3)(ii), (d)(3)(iii), or 
(d)(3)(iv) of this section (except ac-
count number and account balance or 
value). 

(C) Special reporting of account holders 
of a sponsored FFI. A sponsoring entity 
that has agreed to fulfill the reporting 
responsibilities of this paragraph (d) on 
behalf of a sponsored FFI shall report 
in accordance with the requirements of 
paragraph (d)(2)(iii), (3), or (5) of this 
section (as applicable) with respect to 
each U.S. account and paragraph (d)(6) 
of this section with respect to each ac-
count held by a recalcitrant account 
holder of the sponsored FFI to the ex-
tent and in the manner required if such 
sponsored FFI were a participating 
FFI. The sponsoring entity shall iden-
tify each sponsored FFI for which it is 
reporting to the extent required on the 
forms for reporting U.S. accounts and 
recalcitrant account holders and the 
accompanying instructions to the 
forms. 

(D) Special reporting of accounts held 
by owner-documented FFIs. A partici-
pating FFI that maintains an account 
held by an FFI that it has agreed to 
treat as an owner-documented FFI 
under § 1.1471–3(d)(6) shall report the in-
formation described in paragraph 
(d)(3)(iv) or (d)(5)(iii) of this section 
with respect to each specified U.S. per-
son identified in § 1.1471–3(d)(6)(iv)(A)(1) 

and (2). See § 1.1474–1(i) for the report-
ing obligations of a participating FFI 
with respect to a payee of an obligation 
other than an account that it has 
agreed to treat as an owner-docu-
mented FFI. 

(E) Requirement to identify the GIIN of 
a branch that maintains an account. A 
participating FFI may report under 
paragraph (d)(3) or (d)(5) of this section 
either with respect to all of its U.S. ac-
counts and recalcitrant accounts, or 
separately with respect to any clearly 
identified group of accounts (such as by 
line of business or the location of 
where the account is maintained). A 
participating FFI shall include the 
GIIN assigned to the participating FFI 
or its branches to identify the jurisdic-
tion of the FFI or branch that main-
tains the accounts subject to reporting 
under paragraph (d)(3) or (d)(5) of this 
section. Additionally, a participating 
FFI shall file with the IRS the infor-
mation required to be reported on ac-
counts that it maintains in accordance 
with the forms and their accompanying 
instructions provided by the IRS. For 
the definition of a branch that applies 
for purposes of this paragraph (d), see 
paragraph (e)(2)(ii) of this section. 

(F) Reporting by participating FFIs (in-
cluding QIs, WPs, WTs, and certain U.S. 
branches not treated as U.S. persons) for 
accounts of nonparticipating FFIs (tran-
sitional). Except as otherwise provided 
in the instructions to Form 8966, 
‘‘FATCA Report’’ or in this paragraph 
(d)(2)(ii)(F), if a participating FFI (in-
cluding a QI, WP, WT, or U.S. branch of 
a participating FFI that is not treated 
as a U.S. person) maintains an account 
for a nonparticipating FFI (including a 
limited branch and limited FFI treated 
as a nonparticipating FFI), the partici-
pating FFI must report on Form 8966 
the name and address of the non-
participating FFI, and the aggregate 
amount of foreign source payments, as 
described in paragraph (d)(4)(iv) of this 
section, paid to or with respect to each 
such account (foreign reportable 
amount) for each of the calendar years 
2015 and 2016. If, however, the partici-
pating FFI is prohibited under domes-
tic law from reporting on a specific 
payee basis without consent from the 
nonparticipating FFI account holder 
and the participating FFI has not been 
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able to obtain such consent, the par-
ticipating FFI may instead report the 
aggregate number of accounts held by 
such non-consenting nonparticipating 
FFIs and the aggregate amount of for-
eign reportable amounts paid with re-
spect to such accounts, as described in 
paragraph (d)(4)(iv) of this section, dur-
ing the calendar year. A participating 
FFI may, in lieu of reporting only for-
eign reportable amounts, report all in-
come, gross proceeds, and redemptions 
(irrespective of the source) paid to the 
nonparticipating FFI’s account by the 
participating FFI during the calendar 
year. With respect to calendar year 
2015, however, a participating FFI is 
not required to report gross proceeds 
described in paragraph (d)(4)(iv)(B)(3) 
of this section paid to an account held 
by a nonparticipating FFI. In addition, 
the participating FFI must retain the 
account statements related to such 
nonparticipating FFI accounts. See 
paragraphs (d)(6)(iv), through (vii) of 
this section for rules relating to re-
porting on recalcitrant account hold-
ers. Form 8966 shall be filed electroni-
cally with the IRS on or before March 
31 of the year following the end of the 
calendar year to which the form re-
lates. 

(G) [Reserved]. For further guidance, 
see § 1.1471–4T(d)(2)(ii)(G). 

(iii) Special U.S. account reporting 
rules for U.S. payors— 

(A) Special reporting rule for U.S. 
payors other than U.S. branches. Partici-
pating FFIs that are U.S. payors (other 
than U.S. branches) shall be treated as 
having satisfied the chapter 4 reporting 
requirements described in paragraph 
(d)(2)(i) of this section with respect to 
accounts that the participating FFI is 
required to treat as U.S. accounts, or 
accounts held by owner-documented 
FFIs, if the participating FFI reports 
with respect to each such account ei-
ther— 

(1) The information required by chap-
ter 61 and described in paragraph 
(d)(5)(ii) or (d)(5)(iii) of this section; or 

(2) The information described in 
paragraph (d)(3)(ii), (d)(3)(iii), or 
(d)(3)(iv) of this section. However, such 
participating FFI that is required to 
report on such accounts under chapter 
61 is not relieved of that obligation. 

(B) Special reporting rules for U.S. 
branches treated as U.S. persons. A U.S. 
branch treated as a U.S. person (as de-
fined in § 1.1471–1(b)(135)) shall be treat-
ed as having satisfied the reporting re-
quirements described in paragraph 
(d)(2)(i) of this section if it reports 
under— 

(1) Chapter 61 with respect to account 
holders that are U.S. non-exempt re-
cipients; 

(2) Chapter 61 with respect to persons 
subject to withholding under section 
3406; 

(3) Section 1.1474–1(i) with respect to 
substantial U.S. owners of NFFEs that 
are not excepted NFFEs as defined in 
§ 1.1472–1(c) and; 

(4) Section 1.1474–1(i) with respect to 
specified U.S. persons identified in 
§ 1.1471–3(d)(6)(iv)(A)(1) and (2) of owner- 
documented FFIs. 

(C) Rules for U.S. branches of FFIs not 
treated as U.S. persons. A U.S. branch of 
an FFI that is not treated as a U.S. 
person shall apply the due diligence 
rules in paragraph (c)(2) of this section 
to document its accounts and payees, 
and shall report its U.S. accounts and 
accounts held by owner-documented 
FFIs under paragraph (d)(3), (d)(5), or 
(d)(6) of this section, as if the U.S. 
branch were a participating FFI. In ad-
dition, the U.S. branch shall apply the 
withholding requirements in paragraph 
(b) of this section as if the U.S. branch 
were a participating FFI. 

(3) Reporting of accounts under section 
1471(c)(1)—(i) In general. The partici-
pating FFI (or branch thereof) that is 
responsible for reporting an account 
that it is required to treat as a U.S. ac-
count or accounts held by owner-docu-
mented FFIs under paragraph (d)(2)(ii) 
of this section shall be required to re-
port such account under this paragraph 
(d)(3) for each calendar year unless it 
elects to report its U.S. accounts or ac-
counts held by owner-documented FFIs 
under paragraph (d)(5) of this section. 

(ii) Accounts held by specified U.S. per-
sons. In the case of an account de-
scribed in paragraph (d)(3)(i) of this 
section that is held by one or more 
specified U.S. persons, a participating 
FFI is required to report the following 
information under this paragraph 
(d)(3)— 
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(A) The name, address, and TIN of 
each account holder that is a specified 
U.S. person; 

(B) The account number; 
(C) The account balance or value of 

the account; 
(D) The payments made with respect 

to the account, as described in para-
graph (d)(4)(iv) of this section, during 
the calendar year; and 

(E) Such other information as is oth-
erwise required to be reported under 
this paragraph (d)(3) or in the form de-
scribed in paragraph (d)(3)(v) of this 
section and its accompanying instruc-
tions. 

(iii) Accounts held by U.S. owned for-
eign entities. With respect to each U.S. 
account described in paragraph (d)(3)(i) 
of this section that is held by a passive 
NFFE that is a U.S. owned foreign en-
tity, a participating FFI is required to 
report under this paragraph (d)(3)(iii)— 

(A) The name of the U.S. owned for-
eign entity that is the account holder; 

(B) The name, address, and TIN of 
each substantial U.S. owner of such en-
tity; 

(C) The account number; 
(D) The account balance or value of 

the account held by the NFFE; 
(E) The payments made with respect 

to the account, as described in para-
graph (d)(4)(iv) of this section, during 
the calendar year; and 

(F) Such other information as is oth-
erwise required to be reported under 
this paragraph (d)(3) or in the form de-
scribed in paragraph (d)(3)(v) of this 
section and its accompanying instruc-
tions. 

(iv) Special reporting of accounts held 
by owner-documented FFIs. With respect 
to each account held by an owner-docu-
mented FFI, a participating FFI is re-
quired to report under this paragraph 
(d)(3)(iv)— 

(A) The name of the owner-docu-
mented FFI; 

(B) The name, address, and TIN of 
each specified U.S. person identified in 
§ 1.1471–3(d)(6)(iv)(A)(1) and (2); 

(C) The account number of the ac-
count held by the owner-documented 
FFI; 

(D) The account balance or value of 
the account held by the owner-docu-
mented FFI; 

(E) The payments made with respect 
to the account held by the owner-docu-
mented FFI, as described in paragraph 
(d)(4)(iv) of this section, during the cal-
endar year; and 

(F) Such other information as is oth-
erwise required to be reported under 
this paragraph (d)(3) or in the form de-
scribed in paragraph (d)(3)(vi) of this 
section and its accompanying instruc-
tions. 

(v) Form for reporting accounts under 
section 1471(c)(1). The information de-
scribed in paragraphs (d)(3)(ii) through 
(iv) of this section shall be reported on 
Form 8966, ‘‘FATCA Report,’’ (or such 
other form as the IRS may prescribe) 
with respect to each account subject to 
reporting under paragraph (d)(3)(i) of 
this section maintained at any time 
during the calendar year. This form 
shall be filed in accordance with its re-
quirements and its accompanying in-
structions. 

(vi) Time and manner of filing. Except 
as provided in paragraph (d)(7)(iv)(B) of 
this section, Form 8966 shall be filed 
electronically with the IRS on or be-
fore March 31 of the year following the 
end of the calendar year to which the 
form relates. See the accompanying in-
structions to this form for electronic 
filing instructions. 

(vii) Extensions in filing. The IRS 
shall grant an automatic 90-day exten-
sion of time in which to file Form 8966. 
Form 8809–I, ‘‘Application for Exten-
sion of Time to File FATCA Form 
8966,’’ (or such other form as the IRS 
may prescribe) must be used to request 
such extension of time and must be 
filed no later than the due date of 
Form 8966. Under certain hardship con-
ditions, the IRS may grant an addi-
tional 90-day extension. A request for 
extension due to hardship must contain 
a statement of the reasons for request-
ing the extension and such other infor-
mation as the forms or instructions 
may require. 

(4) Descriptions applicable to reporting 
requirements of § 1.1471–4(d)(3)—(i) Ad-
dress. The address to be reported with 
respect to an account held by a speci-
fied U.S. person is the residence ad-
dress recorded by the participating FFI 
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for the account holder or, if no resi-
dence address is associated with the ac-
count holder, the address for the ac-
count used for mailing or for other pur-
poses by the participating FFI. In the 
case of an account held by a passive 
NFFE that is a U.S. owned foreign en-
tity, the address to be reported is the 
address of each substantial U.S. owner 
of such entity. In the case of an ac-
count held by an owner-documented 
FFI, the address to be reported is the 
address of each specified U.S. person 
identified in § 1.1471–3(d)(6)(iv)(A)(1) and 
(2). 

(ii) Account number. The account 
number to be reported with respect to 
an account is the identifying number 
assigned by the participating FFI for 
purposes other than to satisfy the re-
porting requirements of this paragraph 
(d), or, if no such number is assigned to 
the account, a unique serial number or 
other number such participating FFI 
assigns to the financial account for 
purposes of reporting under paragraph 
(d)(3) of this section that distinguishes 
the account from other accounts main-
tained by such institution. 

(iii) Account balance or value—(A) In 
general. The participating FFI shall re-
port the average balance or value of 
the account if the FFI reports average 
balance or value to the account holder 
for a calendar year. If the participating 
FFI does not report the average bal-
ance or value of the account to the ac-
count holder, the participating FFI 
shall report the balance or value of the 
account as of the end of the calendar 
year as determined in accordance with 
§ 1.1471–5(b)(4). In the case of an ac-
count that is a cash value insurance or 
annuity contract, a participating FFI 
shall report the balance or value of the 
account as determined in accordance 
with § 1.1471–5(b)(4). 

(B) Currency translation of account 
balance or value. The account balance 
or value of an account may be reported 
in U.S. dollars or in the currency in 
which the account is denominated. In 
the case of an account denominated in 
one or more foreign currencies, the 
participating FFI may elect to report 
the account balance or value in a cur-
rency in which the account is denomi-
nated and is required to identify the 
currency in which the account is re-

ported. If the participating FFI elects 
to report such an account in U.S. dol-
lars, the participating FFI must cal-
culate the account balance or value of 
the account in the manner described in 
§ 1.1471–5(b)(4). 

(iv) Payments made with respect to an 
account—(A) Depository accounts. The 
payments made during a calendar year 
with respect to a depository account 
consist of the aggregate gross amount 
of interest paid or credited to the ac-
count during the year. 

(B) Custodial accounts. The payments 
made during a calendar year with re-
spect to a custodial account consist 
of— 

(1) The aggregate gross amount of 
dividends paid or credited to the ac-
count during the calendar year; 

(2) The aggregate gross amount of in-
terest paid or credited to the account 
during the calendar year; 

(3) The gross proceeds from the sale 
or redemption of property paid or cred-
ited to the account during the calendar 
year with respect to which the FFI 
acted as a custodian, broker, nominee, 
or otherwise as an agent for the ac-
count holder; and 

(4) The aggregate gross amount of all 
other income paid or credited to the 
account during the calendar year. 

(C) [Reserved]. For further guidance, 
see § 1.1471–4T(d)(4)(iv)(C). 

(D) [Reserved]. For further guidance, 
see § 1.1471–4T(d)(4)(iv)(D). 

(1) The payments and income paid or 
credited to the account that are de-
scribed in paragraph (d)(4)(iv)(A) or (B) 
of this section for the calendar year 
until the date of transfer or closure; 
and 

(2) The amount or value withdrawn 
or transferred from the account in con-
nection with the closure or transfer of 
the account. 

(E) Amount and character of payments 
subject to reporting. For purposes of re-
porting under paragraph (d)(3) of this 
section, the amount and character of 
payments made with respect to an ac-
count may be determined under the 
same principles that the participating 
FFI uses to report information on its 
resident account holders to the tax ad-
ministration of the jurisdiction in 
which the FFI (or branch thereof) is lo-
cated. Thus, the amount and character 
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of items of income described in para-
graphs (d)(4)(iv)(A), (B), and (C) need 
not be determined in accordance with 
U.S. federal income tax principles. If 
any of the types of payments described 
in paragraph (d)(4)(iv) of this section 
are not reported to the tax administra-
tion of the jurisdiction in which the 
participating FFI (or branch thereof) is 
located, such amounts may be deter-
mined in the same manner as is used 
by the participating FFI for purposes 
of reporting to the account holder. If 
any of the types of payments described 
in this paragraph (d)(4)(iv) is neither 
reported to the tax administration of 
the jurisdiction in which the FFI (or 
branch thereof) is located nor reported 
to the account holder for the year for 
which reporting is required under para-
graph (d) of this section, such item 
must be determined and reported ei-
ther in accordance with U.S. federal 
tax principles or in accordance with 
any reasonable method of reporting 
that is consistent with the accounting 
principles generally applied by the par-
ticipating FFI. Once a participating 
FFI (or branch thereof) has applied a 
method to determine such amounts, it 
must apply such method consistently 
for all account holders and for all sub-
sequent years unless the Commissioner 
consents to a change in such method. 
Consent will be automatically granted 
for a change to rely on U.S. federal in-
come tax principles to determine such 
amounts. 

(F) Currency translation. A payment 
described in this paragraph (d)(4)(iv) 
may be reported in the currency in 
which the payment is denominated or 
in U.S. dollars. In the case of payments 
denominated in one or more foreign 
currencies, a participating FFI may 
elect to report the payments in a cur-
rency in which payments are denomi-
nated and is required to identify the 
currency in which the account is re-
ported. If such a payment is reported in 
U.S. dollars, the participating FFI 
must calculate the amount in the man-
ner described in § 1.1471–5(b)(4). 

(v) Record retention requirements. A 
participating FFI that produces, in the 
ordinary course of its business, account 
statements that summarize the activ-
ity (including withdrawals, transfers, 
and closures) of an account for any cal-

endar year in which the account was 
required to be reported under para-
graph (d)(3) of this section must retain 
a record of such account statements. 
The record must be retained for the 
longer of six years or the retention pe-
riod under the FFI’s normal business 
procedures. A participating FFI may be 
required to extend the six year reten-
tion period if the IRS requests such an 
extension prior to the expiration of the 
six year period. 

(5) Election to perform chapter 61 re-
porting—(i) In general—(A) Election 
under section 1471(c)(2). Except as other-
wise provided in this paragraph (d)(5), a 
participating FFI may elect under sec-
tion 1471(c)(2) and this paragraph (d)(5) 
to report under sections 6041, 6042, 6045, 
and 6049, as appropriate, with respect 
to any account required to be reported 
under this paragraph (d). Such report-
ing must be done as if such partici-
pating FFI were a U.S. payor and each 
holder of an account that is a specified 
U.S. person, passive NFFE that is a 
U.S. owned foreign entity, or owner- 
documented FFI were a payee who is 
an individual and citizen of the United 
States. If a participating FFI makes 
such an election, the FFI is required to 
report the information required under 
this paragraph (d)(5) with respect to 
each such U.S. account or account held 
by an owner-documented FFI, regard-
less of whether the account holder of 
such account qualifies as a recipient 
exempt from reporting by a payor or 
middleman under sections 6041, 6042, 
6045, or 6049, including the reporting of 
payments made to such account of 
amounts that are subject to reporting 
under any of these sections. A partici-
pating FFI that elects to report an ac-
count under the election described in 
this paragraph (d)(5) is required to re-
port the information described in para-
graph (d)(5)(ii) or (iii) of this section 
for a calendar year regardless of wheth-
er a reportable payment was made to 
the U.S. account during the calendar 
year. A participating FFI that reports 
an account under the election de-
scribed in this paragraph (d)(5) is not 
required to report the information de-
scribed in paragraph (d)(3) of this sec-
tion with respect to the account. The 
election under section 1471(c)(2) de-
scribed in this paragraph (d)(5)(i)(A) 
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does not apply to cash value insurance 
contracts or annuity contracts that are 
financial accounts described in § 1.1471– 
5(b)(1)(iv). See paragraph (d)(5)(i)(B) of 
this section for an election to report 
cash value insurance contracts or an-
nuity contracts that are U.S. accounts 
held by specified U.S. persons in a man-
ner similar to section 6047(d). 

(B) Election to report in a manner simi-
lar to section 6047(d). Except as other-
wise provided in this paragraph (d)(5), a 
participating FFI may elect to report 
with respect to any of its cash value in-
surance contracts or annuity contracts 
that are U.S. accounts held by specified 
U.S. persons under section 6047(d), 
modified as follows. The amount to be 
reported is any amount paid under the 
contract during such reporting period 
as if such participating FFI were a U.S. 
payor. Each holder of a U.S. account 
that is a specified U.S. person is treat-
ed for purposes of reporting under this 
paragraph (d)(5)(i)(B) as a contract 
holder or payee who is an individual 
and citizen of the United States. 

(ii) Additional information to be re-
ported. In addition to the information 
otherwise required to be reported under 
sections 6041, 6042, 6045, 6047(d) (in the 
manner described in paragraph 
(d)(5)(i)(B) of this section with respect 
to U.S. accounts held by specified U.S. 
persons), and 6049, including the report-
ing of payments made to such accounts 
subject to reporting under the applica-
ble section, a participating FFI that 
elects to report under this paragraph 
(d)(5)(ii) must report with respect to 
each account that it is required to 
treat as a U.S. account— 

(A) In the case of an account holder 
that is a specified U.S. person— 

(1) The name, address, and TIN of the 
account holder; and 

(2) The account number; and 
(B) In the case of an account holder 

that is a U.S. owned foreign entity that 
is a passive NFFE— 

(1) The name of such entity; 
(2) The name, address, and TIN of 

each substantial U.S. owner of such en-
tity; and 

(3) The account number. 
(iii) Special reporting of accounts held 

by owner-documented FFIs. With respect 
to each account held by an owner-docu-
mented FFI, a participating FFI that 

elects to report under this paragraph 
(d)(5) must report payments made to 
the owner-documented FFI under the 
requirements of sections 6041, 6042, 6045, 
6047(d), and 6049, the other information 
required under each applicable section, 
and the following information— 

(A) The name of such FFI; 
(B) The name, address, and TIN of 

each specified U.S. person identified in 
§ 1.1471–3(d)(6)(iv)(A)(1) and (2); and 

(C) The account number for the ac-
count held by the owner-documented 
FFI. 

(iv) Branch reporting. A participating 
FFI that reports the information de-
scribed in paragraphs (d)(5)(ii) and (iii) 
of this section shall also report the ju-
risdiction of the branch that maintains 
the account being reported. 

(v) Time and manner of making the 
election. A participating FFI (or one or 
more branches of the participating 
FFI) may make the election described 
in this paragraph (d)(5) by reporting 
the information described in this para-
graph (d)(5) on the form described in 
paragraph (d)(5)(vii) of this section on 
the next reporting date following the 
end of the calendar year for which the 
election is made. A participating FFI 
may make an election under this para-
graph (d)(5) either with respect to all of 
its U.S. accounts and recalcitrant ac-
counts or, separately, with respect to 
any clearly identified group of ac-
counts (such as by line of business or 
the location where the account is 
maintained). 

(vi) Revocation of election. A partici-
pating FFI may revoke the election de-
scribed in paragraph (d)(5)(i) of this 
section (as a whole or with regard to 
any clearly identified group of ac-
counts) by reporting the information 
described in paragraph (d)(3) of this 
section beginning on the first reporting 
date with respect to the calendar year 
that follows the calendar year for 
which it last reports an account under 
this paragraph (d)(5). 

(vii) Filing of information under elec-
tion. In the case of an account holder 
that is a specified U.S. person, the in-
formation required to be reported 
under the election described in this 
paragraph (d)(5) shall be filed with the 
IRS and issued to the account holder in 
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the time and manner prescribed in sec-
tions 6041, 6042, 6045, 6047(d), and 6049 
and in accordance with the forms ref-
erenced therein and their accom-
panying instructions provided by the 
IRS for reporting under each of these 
sections. If the account holder is a pas-
sive NFFE that is a U.S. owned foreign 
entity or owner-documented FFI, how-
ever, the information required to be re-
ported under the election described in 
this paragraph (d)(5) shall be filed on 
Form 8966 in accordance with its re-
quirements and its accompanying in-
structions. 

(6) Reporting on recalcitrant account 
holders—(i) In general. Except as other-
wise provided in a Model 2 IGA, a par-
ticipating FFI, as part of its reporting 
responsibilities under this paragraph 
(d), shall report to the IRS for each cal-
endar year the information described 
for each of the classes of account hold-
ers described in paragraphs (d)(6)(i)(A) 
through (E) of this section. See § 1.1474– 
1(d)(4)(ii) for a participating FFI or 
registered deemed-compliant FFI’s re-
quirement to report chapter 4 report-
able amounts paid to such account 
holders and tax withheld. 

(A) The aggregate number and aggre-
gate balance or value of accounts held 
by recalcitrant account holders at the 
end of the calendar year that are de-
scribed in § 1.1471–5(g)(2)(iv) (ref-
erencing passive NFFEs that are recal-
citrant account holders). 

(B) The aggregate number and aggre-
gate balance or value of accounts held 
by recalcitrant account holders at the 
end of the calendar year that are de-
scribed in § 1.1471–5(g)(2)(ii) and (iii) 
(referencing U.S. persons that are re-
calcitrant account holders). 

(C) The aggregate number and aggre-
gate balance or value of accounts held 
by recalcitrant account holders at the 
end of the calendar year, other than ac-
counts described in paragraph 
(d)(6)(i)(A), (B), or (E) of this section, 
that have U.S. indicia. 

(D) The aggregate number and aggre-
gate balance or value of accounts held 
by recalcitrant account holders at the 
end of the calendar year, other than ac-
counts described in paragraph 
(d)(6)(i)(A) or (E) of this section, that 
do not have U.S. indicia. 

(E) The aggregate number and aggre-
gate balance or value of accounts held 
by recalcitrant account holders at the 
end of the calendar year that are dor-
mant accounts. 

(ii) Definition of dormant account. A 
dormant account is an account (other 
than a cash value insurance contract 
or annuity contract) that is a dormant 
or inactive account under applicable 
laws or regulations or the normal oper-
ating procedures of the participating 
FFI that are consistently applied for 
all accounts maintained by such insti-
tution in a particular jurisdiction. If 
neither applicable laws or regulations 
nor the normal operating procedures of 
the participating FFI maintaining the 
account address dormant or inactive 
accounts, an account will be a dormant 
account if— 

(A) The account holder has not initi-
ated a transaction with regard to the 
account or any other account held by 
the account holder with the FFI in the 
past three years; and 

(B) The account holder has not com-
municated with the FFI that main-
tains such account regarding the ac-
count or any other account held by the 
account holder with the FFI in the 
past six years. 

(iii) End of dormancy. An account 
that is a dormant account under para-
graph (d)(6)(ii) of this section ceases to 
be a dormant account when— 

(A) The account holder initiates a 
transaction with regard to the account 
or any other account held by the ac-
count holder with the FFI; 

(B) The account holder commu-
nicates with the FFI that maintains 
such account regarding the account or 
any other account held by the account 
holder with the FFI; or 

(C) The account ceases to be a dor-
mant account under applicable laws or 
regulations or the participating FFI’s 
normal operating procedures. 

(iv) Forms. Reporting under para-
graph (d)(6)(i) of this section shall be 
filed on Form 8966 in accordance with 
its requirements and accompanying in-
structions. 

(v) Time and manner of filing. Except 
as provided in paragraph (d)(7)(iv)(B) of 
this section, Form 8966 shall be filed 
electronically with the IRS on or be-
fore March 31 of the year following the 
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end of the calendar year to which the 
form relates. See the accompanying in-
structions to this form for electronic 
filing instructions. 

(vi) Extensions in filing. The IRS shall 
grant an automatic 90-day extension of 
time in which to file Form 8966. Form 
8809–I, ‘‘Application for Extension of 
Time to File FATCA Form 8966,’’ (or 
such other form as the IRS may pre-
scribe) must be used to request such 
extension of time and must be filed no 
later than the due date of Form 8966. 
Under certain hardship conditions, the 
IRS may grant an additional 90-day ex-
tension. A request for extension due to 
hardship must contain a statement of 
the reasons for requesting the exten-
sion and such other information as the 
forms or instructions may require. 

(vii) Record retention requirements. A 
participating FFI that produces, in the 
ordinary course of its business, account 
statements that summarize the activ-
ity (including withdrawals, transfers, 
and closures) of an account held by a 
recalcitrant account holder described 
in paragraph (d)(6)(i)(B) of this section 
for any calendar year in which the ac-
count was required to be reported 
under paragraph (d)(6) of this section 
must retain a record of such account 
statements. Such record must be re-
tained for the longer of six years or the 
retention period under the FFI’s nor-
mal business procedures. A partici-
pating FFI may be required to extend 
the six year retention period if the IRS 
requests such an extension prior to the 
expiration of the six year period. 

(7) Special reporting rules with respect 
to the 2014 and 2015 calendar years. [Re-
served] For further guidance, see 
§ 1.1471–4T(d)(7). 

(i) In general. If the effective date of 
the FFI agreement of a participating 
FFI is on or before December 31, 2015, 
the participating FFI is required to re-
port U.S. accounts and accounts held 
by owner-documented FFIs that it 
maintained (or that it is otherwise re-
quired to report under paragraph 
(d)(2)(ii) of this section) during the 2014 
and 2015 calendar years in accordance 
with paragraph (d)(7)(ii) or (iii) of this 
section. 

(ii) Participating FFIs that report 
under § 1.1471–4(d)(3). With respect to 
accounts that a participating FFI is re-

quired to report in accordance with 
paragraph (d)(2) of this section, the 
participating FFI may, instead of the 
information described in paragraphs 
(d)(3)(ii) and (iii) of this section, report 
only the following information— 

(A) Reporting with respect to the 2014 
calendar year. With respect to accounts 
maintained during the 2014 calendar 
year— 

(1) The name, address, and TIN of 
each specified U.S. person who is an ac-
count holder and, in the case of any ac-
count holder that is a passive NFFE 
that is a U.S. owned foreign entity or 
that is an owner-documented FFI, the 
name of such entity and the name, ad-
dress, and TIN of each substantial U.S. 
owner of such NFFE or, in the case of 
an owner-documented FFI, of each 
specified U.S. person identified in 
§ 1.1471–3(d)(6)(iv)(A)(1) and (2); 

(2) The account balance or value as of 
the end of the relevant calendar year, 
or if the account was closed after the 
effective date of the FFI agreement, 
the amount or value withdrawn or 
transferred from the account in con-
nection with closure; and 

(3) The account number of the ac-
count. 

(B) Reporting with respect to the 2015 
calendar year. With respect to the 2015 
calendar year, the participating FFI 
may report only— 

(1) The information described in 
paragraph (d)(7)(ii)(A) of this section; 
and 

(2) The payments made with respect 
to the account except for those pay-
ments described in paragraph 
(d)(4)(iv)(B)(3) of this section (certain 
gross proceeds). 

(iii) Participating FFIs that report 
under § 1.1471–4(d)(5). A participating 
FFI that elects to report under para-
graph (d)(5) of this section may report 
only the information described in para-
graphs (d)(7)(ii)(A)(1) and (3) of this sec-
tion for its 2014 calendar year. With re-
spect to its 2015 calendar year, a par-
ticipating FFI is required to report all 
of the information required to be re-
ported under paragraphs (d)(5)(i) 
through (iii) of this section but may 
exclude from such reporting amounts 
reportable under section 6045. 

(iv) Forms for reporting—(A) In gen-
eral. Except as provided in paragraph 
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(d)(7)(iv)(B) of this section, reporting 
under paragraph (d)(7)(ii) of this sec-
tion shall be made on Form 8966 (or 
such other form as the IRS may pre-
scribe), in the manner described in 
paragraph (d)(3)(vi) of this section. Re-
porting under paragraph (d)(7)(iii) of 
this section shall be made in accord-
ance with paragraph (d)(5)(vii) of this 
section. 

(B) Special determination date and tim-
ing for reporting with respect to the 2014 
calendar year. With respect to the 2014 
calendar year, a participating FFI 
must report under paragraph (d)(3) or 
(5) of this section on all accounts that 
are identified and documented under 
paragraph (c) of this section as U.S. ac-
counts or accounts held by owner-docu-
mented FFIs as of December 31, 2014, 
(or as of the date an account is closed 
if the account is closed prior to Decem-
ber 31, 2014) if such account was out-
standing on or after the effective date 
of the participating FFI’s FFI agree-
ment. Reporting for the 2014 calendar 
year shall be filed with the IRS on or 
before March 31, 2015. However, a U.S. 
payor (including a U.S. branch treated 
as a U.S. person (as defined in § 1.1471– 
1(b)(135))) that reports in accordance 
with paragraph (d)(2)(iii) of this section 
may report all or a portion of its U.S. 
accounts and accounts held by owner- 
documented FFIs in accordance with 
the dates otherwise applicable to re-
porting under chapter 61 with respect 
to the 2014 calendar year. 

(8) Reporting requirements of QIs, WPs, 
and WTs. In general, the reporting re-
quirements with respect to the U.S. ac-
counts maintained by a participating 
FFI that is a QI, WP, or WT will be 
consistent with the reporting require-
ments with respect to such accounts of 
a participating FFI that is not a QI, 
WP, or WT. See the QI, WP, or WT 
agreement for the coordination of the 
chapter 4 reporting obligations of a 
participating FFI that also is a QI, WP, 
or WT. 

(9) Examples. The following examples 
illustrate the provisions of this para-
graph (d): 

Example 1. Financial institution required to 
report U.S. account. PFFI1, a participating 
FFI, issues shares of stock that are financial 
accounts under § 1.1471–5(b). Such shares are 
held in custody by PFFI2, another partici-

pating FFI, on behalf of U, a specified U.S. 
person that holds an account with PFFI2. 
The shares of PFFI1 held by PFFI2 will not 
be subject to reporting by PFFI1 if PFFI1 
may treat PFFI2 as a participating FFI 
under § 1.1471–3(d)(4). See paragraph 
(d)(2)(ii)(A) of this section. 

Example 2. Financial institution required to 
report U.S. account. U, a specified U.S. per-
son, holds shares in PFFI1, a participating 
FFI that invests in other financial institu-
tions (a fund of funds). The shares of PFFI1 
are financial accounts under § 1.1471– 
5(b)(3)(iii). PFFI1 holds shares that are also 
financial accounts under § 1.1471–5(b)(3)(iii) in 
PFFI2, another participating FFI. The 
shares of PFFI2 held by PFFI1 are not sub-
ject to reporting by PFFI2, if PFFI2 may 
treat PFFI1 as a participating FFI under 
§ 1.1471–3(d)(4). See paragraph (d)(2)(ii)(A) of 
this section. 

Example 3. U.S. owned foreign entity. FC, a 
passive NFFE, holds a custodial account 
with PFFI1, a participating FFI. U, a speci-
fied U.S. person, owns 3% of the only class of 
stock of FC. Q, another specified U.S. person, 
owns 12% of the only class of stock of FC. U 
is not a substantial U.S. owner of FC. See 
§ 1.1473–1(b). Q is a substantial U.S. owner of 
FC and FC identifies her as such to PFFI1. 
PFFI1 does not elect to report under para-
graph (d)(5) of this section. PFFI1 must com-
plete and file the reporting form described in 
paragraph (d)(3)(v) of this section and report 
the information described in paragraph 
(d)(3)(iii) with respect to both FC and Q. See 
paragraph (d)(3)(ii) of this section. 

Example 4. Election to perform Form 1099 re-
porting with regard to an NFFE. Same facts as 
in Example 3, except that PFFI1 has made 
the election in accordance with paragraph 
(d)(5) of this section. PFFI1 must complete 
and file the forms described in paragraph 
(d)(5)(vii) for FC, treating FC as if it were an 
individual and citizen of the United States 
and must identify Q as a substantial U.S. 
owner of FC on such form. See paragraph 
(d)(5)(ii) of this section. PFFI1 shall not 
complete the forms described in paragraph 
(d)(5)(vii) with regard to U. 

Example 5. Owner-documented FFI. DC, an 
owner-documented FFI under § 1.1471–3(d)(6), 
holds a custodial account with PFFI1, a par-
ticipating FFI. U, a specified U.S. person, 
owns 3% of the only class of stock of DC. Q, 
another specified U.S. person, owns 12% of 
the only class of stock of DC. Both U and Q 
are persons identified in § 1.1471– 
3(d)(6)(iv)(A)(1) and DC identifies U and Q to 
PFFI1 and otherwise provides to PFFI1 all of 
the information required to be reported with 
respect to DC. PFFI1 must complete and file 
a form described in paragraph (d)(3)(v) of this 
section with regard to U and Q. See para-
graph (d)(3)(iii) of this section. 

Example 6. Election to perform Form 1099 re-
porting with regard to an owner-documented 
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FFI. Same facts as in Example 5, except that 
PFFI1 has made the election in accordance 
with paragraph (d)(5) of this section. PFFI1 
must complete and file the forms described 
in paragraph (d)(5)(vii) for U and Q. 

Example 7. Sponsored FFI. DC2 is an FFI 
that has agreed to have a sponsoring entity, 
PFFI1, fulfill DC2’s chapter 4 responsibilities 
under § 1.1471–5(f)(2)(iii). U, a specified U.S. 
person, holds an equity interest in DC2 that 
is a financial account under § 1.1471– 
5(b)(3)(iii). PFFI1 must complete and file a 
form described in paragraph (d)(3)(v) of this 
section with regard to U’s account on behalf 
of DC2. See paragraph (d)(2)(ii)(C) of this sec-
tion. 

(e) Expanded affiliated group require-
ments—(1) In general. Except as other-
wise provided in this paragraph (e)(1) 
or paragraphs (e)(2) and (e)(3) of this 
section, each FFI that is a member of 
an expanded affiliated group must have 
the chapter 4 status of a participating 
FFI, deemed-compliant FFI, or exempt 
beneficial owner as a condition for any 
member of such group to obtain the 
status of a participating FFI or reg-
istered deemed-compliant FFI. Accord-
ingly, except as otherwise provided in 
paragraph (e)(3)(v) of this section, each 
FFI other than a certified deemed-com-
pliant FFI or exempt beneficial owner 
in an expanded affiliated group must 
submit a registration form to the IRS 
in such manner as the IRS may pre-
scribe requesting an FFI agreement, 
registered deemed-compliant status, or 
limited FFI status as a condition for 
any member to become a participating 
FFI or registered deemed-compliant 
FFI. Except as provided in paragraph 
(e)(2) of this section, each FFI other 
than a certified deemed-compliant FFI 
or exempt beneficial owner that is a 
member of such group must also agree 
to all of the requirements for the sta-
tus for which it applies with respect to 
all accounts maintained at all of its 
branches, offices, and divisions. For the 
withholding requirements of a partici-
pating FFI with respect to its limited 
branches and its affiliates that are lim-
ited FFIs, see paragraph (b)(5) of this 
section. Notwithstanding the fore-
going, an FFI (or branch thereof) that 
is treated as a participating FFI or a 
deemed-compliant FFI pursuant to a 
Model 1 IGA or Model 2 IGA will main-
tain such status provided that it meets 
the terms for such status pursuant to 
such agreement. 

(2) Limited branches—(i) In general. An 
FFI that otherwise satisfies the re-
quirements for participating FFI sta-
tus as described in this section will be 
allowed to become a participating FFI 
notwithstanding that one or more of 
its branches cannot satisfy all of the 
requirements of a participating FFI as 
described in this section if— 

(A) All branches (as defined in para-
graph (e)(2)(ii) of this section) that 
cannot satisfy all of the requirements 
of a participating FFI as described in 
this section are limited branches as de-
scribed in paragraph (e)(2)(iii) of this 
section; 

(B) The FFI maintains at least one 
branch that complies with all of the re-
quirements of a participating FFI, even 
if the only branch that can comply is a 
U.S. branch; and 

(C) The FFI agrees to and complies 
with the conditions in paragraph 
(e)(2)(iv) of this section. 

(ii) Branch defined. The term branch 
has the meaning set forth in § 1.1471– 
1(b)(10). 

(iii) Limited branch defined. A limited 
branch is a branch of an FFI that, 
under the laws of the jurisdiction that 
apply with respect to the accounts 
maintained by the branch, cannot sat-
isfy the conditions of both paragraphs 
(e)(2)(iii)(A) and (B) of this section, but 
with respect to which the FFI will 
agree to the conditions of paragraph 
(e)(2)(iv) of this section. 

(A) With respect to accounts that 
pursuant to this section the partici-
pating FFI is required to treat as U.S. 
accounts, either report such accounts 
to the IRS as described in paragraph 
(d) of this section, close such accounts 
within a reasonable period of time, or 
transfer such accounts to a U.S. finan-
cial institution, a branch of the FFI 
that will so report, a participating FFI, 
or a reporting Model 1 FFI. 

(B) With respect to recalcitrant ac-
count holders and accounts held by 
nonparticipating FFIs, withhold with 
respect to each such account as re-
quired under paragraph (b) of this sec-
tion, block each such account (as de-
fined in this paragraph), close each 
such account within a reasonable pe-
riod of time, or transfer each such ac-
count to a U.S. financial institution, a 
branch of the FFI that will so report, a 
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participating FFI, or a reporting Model 
1 FFI. For purposes of this paragraph 
(e)(2)(iii)(B), an account is a blocked 
account if the FFI prohibits the ac-
count holder from effecting any trans-
actions with respect to an account 
until such time as the account is 
closed, transferred, or the account 
holder provides the documentation de-
scribed in paragraph (c) of this section 
for the FFI to determine the U.S. or 
non-U.S. status of the account and re-
port the account if required under 
paragraph (d) of this section. 

(iv) Conditions for limited branch sta-
tus. An FFI with one or more limited 
branches must satisfy the following re-
quirements when applying for partici-
pating FFI status with the IRS— 

(A) Identify the relevant jurisdiction 
of each branch for which it seeks lim-
ited branch status; 

(B) Agree that each such branch will 
identify its account holders under the 
due diligence requirements applicable 
to participating FFIs under paragraph 
(c) of this section, retain a record of ac-
count holder and payee documentation 
pertaining to those identification re-
quirements for the longer of six years 
from the effective date of the FFI 
agreement or for as long as the branch 
maintains the account or obligation, 
and report to the IRS with respect to 
accounts that it is required to treat as 
U.S. accounts to the extent permitted 
under the relevant laws pertaining to 
the branch; 

(C) Agree to treat each such branch 
as an entity separate from its other 
branches for purposes of the with-
holding requirements described in 
paragraph (b)(5) of this section; 

(D) Except as otherwise provided in 
paragraph (e)(2)(vi) of this section, 
agree that each such branch will not 
open accounts that it is required to 
treat as U.S. accounts or accounts held 
by nonparticipating FFIs, including ac-
counts transferred from any branch of 
the FFI or from any member of its ex-
panded affiliated group; and 

(E) Agree that each limited branch 
will identify itself to withholding 
agents as a nonparticipating FFI (in-
cluding to affiliates of the FFI in the 
same expanded affiliated group that 
are withholding agents). 

(v) Term of limited branch status (tran-
sitional). An FFI that becomes a par-
ticipating FFI with one or more lim-
ited branches will cease to be a partici-
pating FFI after December 31, 2016, un-
less otherwise provided pursuant to 
Model 1 IGA or Model 2 IGA. A branch 
will cease to be a limited branch as of 
the beginning of the third calendar 
quarter following the date on which 
the branch is no longer prohibited from 
complying with the requirements of a 
participating FFI as described in this 
section. In such case, a participating 
FFI will retain its status as a partici-
pating FFI if it notifies the IRS by the 
date such branch ceases to be a limited 
branch that it will comply with the re-
quirements of an FFI agreement with 
respect to such branch, or if otherwise 
provided pursuant to a Model 1 IGA or 
Model 2 IGA. 

(vi) Exception from restriction on open-
ing U.S. accounts and accounts held by 
nonparticipating FFIs. Notwithstanding 
the requirements of paragraph 
(e)(2)(iv)(D) of this section, a branch 
may open U.S. accounts for persons 
resident in the same jurisdiction in 
which such branch is located or oper-
ating and accounts for nonpartici-
pating FFIs that are resident in the 
same jurisdiction provided that— 

(A) The branch does not solicit U.S. 
accounts or accounts for nonpartici-
pating FFIs from persons not resident 
in the same jurisdiction in which such 
branch is located or operating; and 

(B) The branch is not used by the FFI 
or any FFI in its expanded affiliated 
group to circumvent the obligations of 
such FFI under section 1471. 

(3) Limited FFI—(i) In general. An FFI 
will be allowed to become either a par-
ticipating FFI or a registered deemed- 
compliant FFI notwithstanding that 
one or more of the FFIs in the ex-
panded affiliated group of which the 
FFI is a member cannot comply with 
all of the requirements of a partici-
pating FFI as described in this section 
if each such FFI is a limited FFI under 
paragraph (e)(3)(ii) of this section. 

(ii) Limited FFI defined. A limited FFI 
is a member of an expanded affiliated 
group that includes one or more par-
ticipating FFIs that agrees to the con-
ditions described in paragraph (e)(3)(iii) 
of this section to become a limited FFI 
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and if under the laws of each jurisdic-
tion that apply with respect to the ac-
counts maintained by the affiliate, the 
affiliate cannot satisfy the conditions 
of both paragraphs (e)(3)(ii)(A) and (B) 
of this section. 

(A) With respect to accounts that are 
U.S. accounts, report such accounts to 
the IRS as described in paragraph (d) of 
this section, close such accounts with-
in a reasonable period of time, or 
transfer such accounts to a U.S. finan-
cial institution, a participating FFI, or 
a reporting Model 1 FFI. 

(B) With respect to recalcitrant ac-
count holders and accounts held by 
nonparticipating FFIs, withhold with 
respect to each such account as re-
quired under paragraph (b) of this sec-
tion, block each such account, close 
each such account within a reasonable 
period of time, or transfer each such 
account to a U.S. financial institution, 
a participating FFI, or a reporting 
Model 1 FFI. See paragraph 
(e)(2)(iii)(B) of this section for when an 
account is considered blocked. 

(iii) Conditions for limited FFI status. 
An FFI that seeks to become a limited 
FFI must— 

(A) Except as otherwise provided in 
paragraph (e)(3)(v) of this section, reg-
ister as part of its expanded affiliated 
group’s FFI agreement process for lim-
ited FFI status; 

(B) Agree as part of such registration 
to identify its account holders under 
the due diligence requirements applica-
ble to participating FFIs under para-
graph (c) of this section, retain a 
record of account holder and payee doc-
umentation pertaining to those identi-
fication requirements for the longer of 
six years from the effective date of its 
registration as a limited FFI or for as 
long as the FFI maintains the account 
or obligation, and report with respect 
to accounts that it is required to treat 
as U.S. accounts to the extent per-
mitted under the relevant laws per-
taining to the FFI; 

(C) Except as otherwise provided in 
paragraph (e)(3)(vi) of this section, 
agree as part of such registration that 
it will not open accounts that it is re-
quired to treat as U.S. accounts or ac-
counts held by nonparticipating FFIs, 
including accounts transferred from 

any member of its expanded affiliated 
group; and 

(D) Agree as part of such registration 
that it will identify itself to with-
holding agents as a nonparticipating 
FFI. 

(iv) Period for limited FFI status (tran-
sitional). A limited FFI will cease to be 
a limited FFI after December 31, 2016. 
An FFI will also cease to be a limited 
FFI when it becomes a participating 
FFI or deemed-compliant FFI, or as of 
the beginning of the third calendar 
quarter following the date on which 
the FFI is no longer prohibited from 
complying with the requirements of a 
participating FFI as described in this 
section. In such case, participating 
FFIs and deemed-compliant FFIs that 
are members of the same expanded af-
filiated group will retain their status 
if, by the date that an FFI ceases to be 
a limited FFI, such FFI enters into an 
FFI agreement or becomes a registered 
deemed-compliant FFI, unless other-
wise provided pursuant to an applicable 
Model 1 IGA or Model 2 IGA. 

(v) Exception from registration require-
ment—(A) Conditions for exception. An 
FFI that seeks to become a limited FFI 
is excepted from the registration re-
quirement of paragraph (e)(3)(iii)(A) of 
this section provided that— 

(1) The FFI is prohibited under local 
law from registering as a limited FFI; 

(2) A member of the FFI’s expanded 
affiliated group that is a U.S. financial 
institution or an FFI seeking status as 
(or that is) a participating FFI or re-
porting Model 1 FFI registers as a lead 
FI (defined in the Instructions for 
Form 8957, ‘‘Foreign Account Tax Com-
pliance Act (FATCA) Registration’’) 
with respect to the limited FFI; and 

(3) The lead FI identifies the limited 
FFI on the lead FI’s FATCA registra-
tion. However, if the limited FFI is 
prohibited under applicable law from 
being identified by its legal name on 
the FATCA registration Web site, the 
lead FI may use the term Limited FFI 
in place of the limited FFI’s name and 
indicate the limited FFI’s jurisdiction 
of residence or organization. 

(B) Confirmation requirements of lead 
FI. By identifying a limited FFI on the 
FATCA registration Web site pursuant 
to paragraph (e)(3)(v)(A)(2) of this sec-
tion, the lead FI is confirming that— 

VerDate Sep<11>2014 16:46 Jun 06, 2018 Jkt 244102 PO 00000 Frm 00454 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



445 

Internal Revenue Service, Treasury § 1.1471–4 

(1) The limited FFI has represented 
to the lead FI that it will meet the 
conditions for limited FFI status de-
scribed in paragraph (e)(3)(iii) of this 
section; 

(2) The limited FFI has agreed to no-
tify the lead FI within 30 days of the 
date that such FFI ceases to meet the 
requirements of a limited FFI or the 
date that such FFI can comply with 
the requirements of a participating 
FFI or deemed-compliant FFI (and will 
separately register for that status); 
and 

(3) The lead FI, if it receives a notifi-
cation described in paragraph 
(e)(3)(v)(B)(2) of this section or other-
wise knows that the limited FFI has 
not complied with the conditions for 
limited FFI status or can comply with 
the requirements of a participating 
FFI or deemed-compliant FFI, will, 
within 90 days of such notification or 
acquiring such knowledge, remove the 
FFI from the lead FI’s registration on 
the FATCA registration Web site and 
maintain a record of the date on which 
the FFI ceased to be a limited FFI and 
(if applicable) the circumstances of the 
limited FFI’s non-compliance, which 
will be available to the IRS upon re-
quest. 

(vi) Exception from restriction on open-
ing U.S. accounts and accounts held by 
nonparticipating FFIs. Notwithstanding 
paragraph (e)(3)(iii)(C) of this section, a 
limited FFI may open U.S. accounts 
for persons resident in the same juris-
diction in which such FFI is resident or 
organized and accounts for nonpartici-
pating FFIs that are resident in the 
same jurisdiction provided that— 

(A) Such FFI does not solicit U.S. ac-
counts or accounts for nonpartici-
pating FFIs from persons not resident 
in the same jurisdiction in which the 
FFI is resident or organized; and 

(B) The FFI is not used by another 
FFI in the FFI’s expanded affiliated 
group to circumvent the obligations of 
such other FFI under section 1471. 

(4) Special rule for QIs. An FFI that 
has in effect a QI agreement with the 
IRS will be allowed to become a lim-
ited FFI notwithstanding that none of 
the FFIs in the expanded affiliated 
group of which the FFI is a member 
can comply with the requirements of a 
participating FFI as described in this 

section if the FFI that is a QI meets 
the conditions of a limited FFI under 
paragraph (e)(3)(iii) of this section. 

(f) Verification—(1) In general. This 
paragraph (f) describes the requirement 
for a participating FFI to establish and 
implement a compliance program for 
satisfying its requirements under this 
section. Paragraph (f)(2) of this section 
provides the requirement for a partici-
pating FFI to establish a compliance 
program and the option for a group of 
FFIs to adopt a consolidated compli-
ance program. Paragraph (f)(3) of this 
section describes the periodic certifi-
cation that the participating FFI must 
make to the IRS regarding the partici-
pating FFI’s compliance with the re-
quirements of an FFI agreement. Para-
graph (f)(4) describes IRS information 
requests related to compliance with an 
FFI agreement. 

(2) Compliance program—(i) In general. 
The participating FFI must appoint a 
responsible officer to oversee the par-
ticipating FFI’s compliance with the 
requirements of the FFI agreement. 
The responsible officer must (either 
personally or through designated per-
sons) establish a compliance program 
that includes policies, procedures, and 
processes sufficient for the partici-
pating FFI to satisfy the requirements 
of the FFI agreement. The responsible 
officer (or designee) must periodically 
review the sufficiency of the FFI’s 
compliance program and the FFI’s 
compliance with the requirements of 
an FFI agreement during the certifi-
cation period described in paragraph 
(f)(3) of this section. The results of the 
periodic review must be considered by 
the responsible officer in making the 
periodic certifications required under 
paragraph (f)(3) of this section. 

(ii) Consolidated compliance program— 
(A) In general. A participating FFI that 
is a member of an expanded affiliated 
group that includes one or more FFIs 
may elect to be part of a consolidated 
compliance program (and perform a 
consolidated periodic review) under the 
authority of a participating FFI, re-
porting Model 1 FFI, or U.S. financial 
institution (compliance FI) that is a 
member of the electing FFI’s expanded 
affiliated group, regardless of whether 
all such members so elect. A spon-
soring entity is required to act as the 
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compliance FI for the sponsored FFI 
group. In addition, when an FFI elects 
to be part of a consolidated compliance 
program, each branch that it main-
tains (including a limited branch or a 
branch described in § 1.1471–5(f)(1)) must 
be subject to periodic review as part of 
such program. 

(B) Requirements of compliance FI. A 
participating FFI, reporting Model 1 
FFI, or U.S. financial institution that 
agrees to establish and maintain a con-
solidated compliance program and per-
form a consolidated periodic review on 
behalf of one or more FFIs (the compli-
ance group), must agree to identify 
itself as the compliance FI and identify 
each FFI for which it acts (an electing 
FFI) to the extent required by the IRS 
as part of the FFI registration process 
or certification procedures. The agree-
ment between the compliance FI and 
each electing FFI must permit either 
the compliance FI or the electing FFI 
to terminate the agreement upon a 
finding by the IRS or by either party 
that the other party to the agreement 
is not fulfilling its obligations under 
the agreement or is no longer able to 
fulfill such obligations. 

(3) Certification of compliance—(i) In 
general. In addition to the certifi-
cations required under paragraph (c)(7) 
of this section, on or before July 1 of 
the calendar year following the end of 
each certification period, the respon-
sible officer must make the certifi-
cation described in either paragraph 
(f)(3)(ii) or (iii) of this section on the 
form and in the manner prescribed by 
the IRS. The first certification period 
begins on the effective date of the FFI 
agreement and ends at the close of the 
third full calendar year following the 
effective date of the FFI agreement. 
Each subsequent certification period is 
the three calendar year period fol-
lowing the previous certification pe-
riod, unless the FFI agreement pro-
vides for a different period. The respon-
sible officer must either certify that 
the participating FFI maintains effec-
tive internal controls or, if the partici-
pating FFI has identified an event of 
default (defined in paragraph (g) of this 
section) or a material failure (defined 
in paragraph (f)(3)(iv) of this section) 
that it has not corrected as of the date 
of the certification, must make the 

qualified certification described in 
paragraph (f)(3)(iii) of this section. 

(ii) Certification of effective internal 
controls. The responsible officer must 
certify to the following statements— 

(A) The responsible officer (or des-
ignee) has established a compliance 
program that is in effect as of the date 
of the certification and that has been 
subjected to the review as described in 
paragraph (f)(2)(i) of this section; 

(B) With respect to material fail-
ures— 

(1) There are no material failures for 
the certification period; or 

(2) If there are any material failures, 
appropriate actions were taken to re-
mediate such failures and to prevent 
such failures from reoccurring; and 

(C) With respect to any failure to 
withhold, deposit, or report to the ex-
tent required under the FFI agreement, 
the FFI has corrected such failure by 
paying any taxes due (including inter-
est and penalties) and filing the appro-
priate return (or amended return). 

(iii) Qualified certification. If the re-
sponsible officer has identified an 
event of default or a material failure 
that the participating FFI has not cor-
rected as of the date of the certifi-
cation, the responsible officer must 
certify to the following statements— 

(A) With respect to the event of de-
fault or material failure— 

(1) The responsible officer (or des-
ignee) has identified an event of de-
fault as defined in paragraph (g)(1) of 
this section; or 

(2) The responsible officer has deter-
mined that as of the date of the certifi-
cation, there are one or more material 
failures with respect to the partici-
pating FFI’s compliance with the FFI 
agreement and that appropriate ac-
tions will be taken to prevent such fail-
ures from reoccurring; 

(B) With respect to any failure to 
withhold, deposit, or report to the ex-
tent required under the FFI agreement, 
the FFI will correct such failure by 
paying any taxes due (including inter-
est and penalties) and filing the appro-
priate return (or amended return); and 

(C) The responsible officer (or des-
ignee) will respond to any notice of de-
fault (if applicable) or will provide to 
the IRS, to the extent requested, a de-
scription of each material failure and a 
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written plan to correct each such fail-
ure. 

(iv) Material failures defined. A mate-
rial failure is a failure of the partici-
pating FFI to fulfill the requirements 
of the FFI agreement if the failure was 
the result of a deliberate action on the 
part of one or more employees of the 
participating FFI (its agent, sponsor, 
or compliance FI) to avoid the require-
ments of the FFI agreement or was an 
error attributable to a failure of the 
participating FFI to implement inter-
nal controls sufficient for the partici-
pating FFI to meet the requirements of 
this section. A material failure will not 
constitute an event of default unless 
such material failure occurs in more 
than limited circumstances when a 
participating FFI has not substantially 
complied with the requirements of an 
FFI agreement. Material failures in-
clude the following— 

(A) The deliberate or systemic failure 
of the participating FFI to report ac-
counts that it was required to treat as 
U.S. accounts, withhold on passthru 
payments to the extent required, de-
posit taxes withheld, or accurately re-
port recalcitrant account holders or 
payees that are nonparticipating FFIs 
as required; 

(B) A criminal or civil penalty or 
sanction imposed on the participating 
FFI (or any branch or office thereof) by 
a regulator or other governmental au-
thority or agency with oversight over 
the participating FFI’s compliance 
with the AML due diligence procedures 
to which it (or any branch or office 
thereof) is subject and that is imposed 
based on a failure to properly identify 
account holders under the require-
ments of those procedures; and 

(C) A potential future tax liability 
related to the participating FFI’s com-
pliance (or lack thereof) with the FFI 
agreement for which the FFI estab-
lishes, for financial statement pur-
poses, a tax reserve or provision. 

(4) IRS review of compliance—(i) Gen-
eral inquiries. The IRS, based upon the 
information reporting forms described 
in paragraphs (d)(3)(v), (d)(5)(vii), or 
(d)(6)(iv) of this section filed with the 
IRS (or the absence of such reporting) 
for each calendar year, may request ad-
ditional information with respect to 
the information reported (or required 

to be reported) on the forms or may re-
quest the account statements described 
in paragraph (d)(4)(v) of this section, or 
confirmation that the FFI has no ac-
counts that it was required to report. 
The IRS may also request any addi-
tional information to determine an 
FFI’s compliance with its FFI agree-
ment and to assist the IRS with its re-
view of account holder compliance 
with tax reporting requirements. 

(ii) Inquiries regarding substantial non- 
compliance. If, based on the information 
reporting forms described in para-
graphs (d)(3)(v), (d)(5)(vii), or (d)(6)(iv) 
of this section filed with the IRS for 
each calendar year, the certifications 
made by the responsible officer de-
scribed in paragraph (f)(3) of this sec-
tion, or any other information related 
to the participating FFI’s compliance 
with its FFI agreement, the IRS deter-
mines in its discretion that the partici-
pating FFI may not have substantially 
complied with the requirements of its 
FFI agreement, the IRS may request 
from the responsible officer (or des-
ignee) information necessary to verify 
the participating FFI’s compliance 
with the FFI agreement. The IRS may 
request, for example, a description or 
copy of the participating FFI’s policies 
and procedures for fulfilling the re-
quirements of the FFI agreement, a de-
scription of the participating FFI’s 
procedures for conducting its periodic 
review, or a copy of any written re-
ports documenting the findings of such 
review in order to evaluate the suffi-
ciency of the participating FFI’s com-
pliance program and review of such 
program. The IRS may also request the 
performance of specified review proce-
dures by a person (including an exter-
nal auditor or third-party consultant) 
that the IRS identifies as competent to 
perform such procedures given the 
facts and circumstances surrounding 
the FFI’s potential failure to comply 
with the FFI agreement. The IRS may 
make these requests to a sponsoring 
entity with respect to any sponsored 
FFI. 

(g) Event of default—(1) Defined. An 
event of default occurs if a partici-
pating FFI fails to perform material 
obligations required with respect to 
the due diligence, verification, with-
holding, or reporting requirements of 
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the FFI agreement or if the IRS deter-
mines that the participating FFI has 
failed to substantially comply with the 
requirements of the FFI agreement. An 
event of default also includes the oc-
currence of the following— 

(i) Failure to obtain, in any case in 
which foreign law would (but for a 
waiver) prevent the reporting of U.S. 
accounts required under paragraph (d) 
of this section, valid and effective 
waivers from holders of U.S. accounts 
or failure to otherwise close or transfer 
such U.S. accounts as required under 
paragraph (i) of this section; 

(ii) Failure to significantly reduce, 
over a period of time, the number of ac-
count holders or payees that the par-
ticipating FFI is required to treat as 
recalcitrant account holders or non-
participating FFIs, as a result of the 
participating FFI failing to comply 
with the due diligence procedures for 
the identification and documentation 
of account holders and payees, as set 
forth in paragraph (c) of this section; 

(iii) Failure, in any case in which for-
eign law prevents or otherwise limits 
withholding to the extent required 
under paragraph (b) of this section, to 
fulfill the requirements of paragraph 
(i) of this section; 

(iv) Failure to establish or maintain 
a compliance program for fulfilling the 
requirements of the FFI agreement or 
to perform a periodic review of the par-
ticipating FFI’s compliance; 

(v) Failure to take timely corrective 
actions to remedy a material failure 
described in paragraph (f)(3)(iv) of this 
section after making the qualified cer-
tification described in paragraph 
(f)(3)(iii) of this section; 

(vi) Failure to make the initial cer-
tification required under paragraph 
(c)(7) of this section or to make the 
periodic certification required under 
paragraph (f)(3) of this section within 
the specified time period; 

(vii) Making incorrect claims for re-
fund under the collective refund proce-
dures described in paragraph (h) of this 
section; 

(viii) Failure to cooperate with an 
IRS request for additional information 
or making any fraudulent statement or 
misrepresentation of material fact to 
the IRS; or 

(ix) Any transaction relating to spon-
sorship, promotion, or noncustodial 
distribution for or on behalf of any 
Local FFI, as described in § 1.1471– 
5(f)(1)(i)(A), that is an investment enti-
ty. 

(2) Notice of event of default. Fol-
lowing an event of default known by or 
disclosed to the IRS, the IRS will de-
liver to the participating FFI a notice 
of default specifying the event of de-
fault. The IRS will request that the 
participating FFI remediate the event 
of default within a specified time pe-
riod. The participating FFI must re-
spond to the notice of default and pro-
vide information responsive to an IRS 
request for information or state the 
reasons why the participating FFI does 
not agree that an event of default has 
occurred. Taking into account the 
terms of any applicable Model 2 IGA, if 
the participating FFI does not provide 
a response within the specified time pe-
riod, the IRS may, at its sole discre-
tion, deliver a notice of termination 
that terminates the FFI’s participating 
FFI status. A participating FFI may 
request, within a reasonable period of 
time, reconsideration of a notice of de-
fault or notice of termination by writ-
ten request to the IRS. 

(3) Remediation of event of default. A 
participating FFI will be permitted to 
remediate an event of default to the ex-
tent that it agrees with the IRS on a 
remediation plan. Such a plan may, for 
example, allow a participating FFI to 
remediate an event of default described 
in paragraph (g)(1)(iii) of this section 
by providing specific information re-
garding its U.S. accounts when the FFI 
has been unable to report all of the in-
formation with respect to such ac-
counts as required under paragraph (d) 
of this section and has been unable to 
close or transfer such accounts. The 
IRS may, as part of a remediation plan, 
require additional information from 
the FFI or the performance of the spec-
ified review procedures described in 
paragraph (f)(4)(ii) of this section. 

(h) Collective credit or refund proce-
dures for overpayments—(1) In general. 
Except as otherwise provided in the 
FFI agreement, if there has been an 
overpayment of tax with respect to an 
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account holder or payee of a partici-
pating FFI or reporting Model 1 FFI re-
sulting from tax withheld under chap-
ter 4 by either the participating FFI or 
reporting Model 1 FFI or by its with-
holding agent during a calendar year 
and the amount withheld has not been 
recovered under the reimbursement or 
set-off procedures described in § 1.1474– 
2(a) (applied by either the withholding 
agent or the participating FFI or re-
porting Model 1 FFI), the participating 
FFI or reporting Model 1 FFI may re-
quest a credit or refund from the IRS 
of the overpayment to the extent per-
mitted under this paragraph (h) on be-
half of such account holder or payee. 
For purposes of this paragraph (h), an 
overpayment means an amount with-
held in excess of the account holder or 
payee’s U.S. tax liability with respect 
to the payment (including overwith-
holding as defined § 1.1474–2(a)(2)). If a 
participating FFI or reporting Model 1 
FFI does not elect the procedure pro-
vided in this paragraph (h) to request a 
credit or refund, the participating FFI 
or reporting Model 1 FFI is required to 
(or must request that its withholding 
agent) file and furnish within a reason-
able period a Form 1042–S (or such 
other form as the IRS may prescribe) 
and Form 1042 (or amended forms) to 
report to any account holder or payee 
that has requested such form with re-
gard to the tax withheld by the partici-
pating FFI or reporting Model 1 FFI or 
its withholding agent. 

(2) Persons for which a collective refund 
is not permitted. A participating FFI or 
reporting Model 1 FFI cannot include 
in its collective refund claim any pay-
ments made to an account holder or 
payee that is a nonparticipating FFI, a 
participating FFI or reporting Model 1 
FFI that is a flow-through entity (in-
cluding a WP or WT) or that is acting 
as an intermediary (including a QI), a 
U.S. person, or a passive NFFE that is 
a flow-through entity with respect to 
taxes allocated to its substantial U.S. 
owners. A participating FFI or report-
ing Model 1 FFI must follow the proce-
dures set forth under sections 6402 and 
6414 and the regulations thereunder, as 
modified by this paragraph (h), to 
claim the credit or refund. No credit or 
refund will be allowed after the expira-

tion of the statutory period of limita-
tion for refunds under section 6511. 

(3) Payments for which a collective re-
fund is permitted. A collective refund is 
permitted only for payments withheld 
upon under chapter 4. 

(4) Procedural and other requirements 
for collective refund. A participating 
FFI or reporting Model 1 FFI may use 
the collective refund procedures of this 
paragraph (h) under the following con-
ditions— 

(i) All account holders and payees for 
which the participating FFI or report-
ing Model 1 FFI seeks a refund must 
have been included on a Form 1042–S in 
a reporting pool of nonparticipating 
FFIs or recalcitrant account holders 
described in § 1.1474–1(d)(4)(iii) with re-
spect to the payments for which refund 
is sought and the participating FFI or 
reporting Model 1 FFI (or the with-
holding agent) has not filed or fur-
nished a Form 1042–S to any such ac-
count holder or payee with respect to 
which the refund is sought; 

(ii) If a refund is sought on the 
grounds that the account holder or 
payee of a payment that is U.S. source 
FDAP income subject to withholding 
under chapter 3 is entitled to a reduced 
rate of tax by reason of any treaty ob-
ligation of the United States, the par-
ticipating FFI or reporting Model 1 
FFI has also obtained valid documenta-
tion that meets the requirements of 
chapter 3 for a reduced rate of tax and 
such documentation is available to the 
IRS upon request with respect to each 
such account holder or payee; and 

(iii) In filing a claim for refund with 
the IRS under this paragraph (h), the 
participating FFI or reporting Model 1 
FFI submits the following, together 
with its Form 1042 (or amended Form 
1042) on which it provides a reconcili-
ation of amounts withheld and claims a 
credit or refund, a schedule identifying 
the taxes withheld with respect to each 
account holder or payee to which the 
claim relates, and, if applicable, a copy 
of the Form 1042–S (or such other form 
as the IRS may prescribe) furnished to 
the participating FFI or reporting 
Model 1 FFI by its withholding agent 
reporting the taxes withheld to which 
the claim relates, and a statement that 
includes the following representations 
and explanation— 
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(A) The reason(s) for the overpay-
ment; 

(B) A representation that the partici-
pating FFI or reporting Model 1 FFI or 
its withholding agent deposited the tax 
for which a refund is being sought 
under section 6302 and has not applied 
the reimbursement or set-off procedure 
of § 1.1474–2 to adjust the tax withheld 
to which the claim relates; 

(C) A representation that the partici-
pating FFI or reporting Model 1 FFI 
has repaid or will repay the amount for 
which refund is sought to the appro-
priate account holders or payees; 

(D) A representation that the partici-
pating FFI or reporting Model 1 FFI re-
tains a record showing the total 
amount of tax withheld, credits from 
other withholding agents, tax assumed 
by the participating FFI or reporting 
Model 1 FFI, adjustments for under-
withholding, and reimbursements for 
overwithholding as its relates to each 
account holder and payee and also 
showing the repayment to such ac-
count holders or payees for the amount 
of tax for which a refund is being 
sought; 

(E) A representation that the partici-
pating FFI or reporting Model 1 FFI re-
tains valid documentation that meets 
the requirements of chapters 3 (if ap-
plicable) and 4 to substantiate the 
amount of overwithholding with re-
spect to each account holder and payee 
for which a refund is being sought and 
that such documentation is available 
to the IRS upon request; and 

(F) A representation that the partici-
pating FFI or reporting Model 1 FFI 
will not issue a Form 1042–S (or such 
other form as the IRS may prescribe) 
to any account holder or payee for 
which a refund is being sought. 

(i) Legal prohibitions on reporting U.S. 
accounts and withholding—(1) In general. 
Except to the extent otherwise pro-
vided in a Model 2 IGA, a participating 
FFI (or branch thereof) that is prohib-
ited by foreign law from reporting the 
information required under paragraph 
(d) of this section with respect to a 
U.S. account must follow the proce-
dures of paragraph (i)(2) of this section 
to obtain a valid and effective waiver 
of such law and, if such waiver is not 
obtained within a reasonable period of 
time, to close or transfer such account. 

A participating FFI (or branch thereof) 
that is prohibited by law from with-
holding with respect to a recalcitrant 
account holder or nonparticipating FFI 
as required under paragraph (b) of this 
section is required to perform the pro-
cedures of paragraph (i)(3) of this sec-
tion to obtain an authorization to 
withhold on payments made to the ac-
count holder or payee to the extent re-
quired under paragraph (b) of this sec-
tion, close the account or terminate 
the obligation (as applicable), or to sell 
the assets in the account that produce 
(or could produce) withholdable pay-
ments and, if such authorization is not 
obtained within a reasonable period of 
time, to transfer or block such account 
or obligation. An FFI that cannot com-
ply with any of the requirements of 
this paragraph (i) is not eligible to 
enter into an FFI agreement with the 
IRS, but may obtain status as a lim-
ited FFI if the FFI meets the require-
ments and agrees to the conditions of 
paragraph (e)(3) of this section. If a 
branch of an FFI cannot comply with 
the requirements of this paragraph (i), 
then the FFI must agree to the condi-
tions of a limited branch as described 
in paragraph (e)(2) of this section to ob-
tain status as a participating FFI. 

(2) Requesting waiver or closure of a 
U.S. account—(i) In general. If a partici-
pating FFI (or branch thereof) is pro-
hibited by law from reporting the in-
formation required under paragraph (d) 
of this section with respect to a U.S. 
account that it maintains unless a 
valid and effective waiver of such law 
is obtained, the participating FFI must 
request a valid and effective waiver (in-
cluding by obtaining waivers from all 
relevant account holders if necessary). 
For accounts other than preexisting 
accounts, the participating FFI must 
obtain a valid and effective waiver 
upon opening the account or, if prohi-
bitions on disclosure cannot by law be 
waived, the participating FFI must re-
frain from opening accounts that are 
U.S. accounts or must transfer such ac-
counts as described in paragraph 
(i)(2)(iii) of this section. Beginning on 
the date provided in § 1.1471–5(g)(3) and 
until such time as the holder of a U.S. 
account either consents to disclosure 
or closure of the account or until the 
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account is transferred, the partici-
pating FFI is required to treat the ac-
count as held by a recalcitrant account 
holder. 

(ii) Valid and effective waiver for a U.S. 
account. For purposes of this paragraph 
(i)(2), a valid and effective waiver is a 
waiver that, under the applicable law 
governing the participating FFI’s 
agreement with the account holder, 
permits the participating FFI (or 
branch thereof) to report to the IRS all 
of the information specified in para-
graph (d) of this section with respect to 
the U.S. account and permits the FFI 
to provide the IRS with additional in-
formation concerning such account as 
specified in paragraph (f) or (g) of this 
section. 

(iii) Closure or transfer of U.S. account. 
If the participating FFI (or branch 
thereof) is prohibited by law from re-
porting a U.S. account to the IRS 
under paragraph (d) of this section and 
the participating FFI either does not 
obtain a valid and effective waiver (and 
Form W–9) or prohibitions on disclo-
sure cannot by law be waived, the par-
ticipating FFI (or branch thereof) must 
close or transfer the account within a 
reasonable time. If the participating 
FFI cannot close or transfer the ac-
count absent the account holder con-
senting to closure, the participating 
FFI must request such a consent from 
such account holder and, if obtained, 
close or transfer the account within a 
reasonable period of time. 

(3) Legal prohibitions preventing with-
holding—(i) In general. If the partici-
pating FFI (or branch thereof) is pro-
hibited by law from withholding with 
respect to payments subject to with-
holding under paragraph (b) of this sec-
tion, the participating FFI (or a branch 
thereof) must obtain the authorization 
described in this paragraph (i)(3)(i) 
from each account holder or payee re-
ceiving such payments to either with-
hold, close the account or terminate 
the obligation, or sell all of the assets 
in the account that produce (or could 
produce) withholdable payments. If the 
participating FFI does not receive such 
authorization from the account holder 
or payee within a reasonable period of 
time, the participating FFI must block 
or transfer such accounts or obliga-

tions as described in paragraph (i)(3)(ii) 
of this section. 

(ii) Block or transfer accounts or obli-
gations. If the participating FFI does 
not receive the authorization described 
in paragraph (i)(3)(i) of this section 
from the account holder or payee with-
in a reasonable period of time and is 
prohibited by law from closing ac-
counts or terminating obligations with 
account holders or payees as described 
in paragraph (i)(3)(i) of this section, 
the participating FFI must either 
block or transfer such accounts or obli-
gations prior to the date on which the 
participating FFI would otherwise be 
required to withhold under paragraph 
(b) of this section. See paragraph 
(e)(2)(iii)(B) of this section for when an 
account is considered blocked. A trans-
fer of an account or obligation must be 
made to a branch of the FFI that may 
so withhold or to a participating FFI 
or reporting Model 1 FFI. 

(j) Effective/applicability date—(1) In 
general. This section applies on Janu-
ary 6, 2017. However, taxpayers may 
apply these provisions as of January 28, 
2013. (For the rules that apply begin-
ning on January 28, 2013, and before 
January 6, 2017, see this section as in 
effect and contained in 26 CFR part 1 
revised April 1, 2016.) 

(2) [Reserved]. For further guidance, 
see § 1.1471–4T(j)(2). 

[T.D. 9610, 78 FR 5942, Jan. 28, 2013; 78 FR 
55205, Sept. 10, 2013, as amended by T.D. 9657, 
79 FR 12843, Mar. 6, 2014; 79 FR 37178, July 1, 
2014; T.D. 9809, 82 FR 2167, Jan. 6, 2017; 82 FR 
29729, June 30, 2017] 

§ 1.1471–4T FFI agreement (tem-
porary). 

(a) through (b) [Reserved]. For fur-
ther guidance, see § 1.1471–4(a) through 
(b)(7). 

(c) [Reserved]. For further guidance, 
see § 1.1471–4(c). 

(1) through (2) [Reserved]. For fur-
ther guidance, see § 1.1471–4(c)(1) 
through (2). 

(i) [Reserved]. For further guidance, 
see § 1.1471–4(c)(2)(i). 

(ii) [Reserved]. For further guidance, 
see § 1.1471–4(c)(2)(ii). 

(A) [Reserved]. For further guidance, 
see § 1.1471–4(c)(2)(ii)(A). 

(B) [Reserved]. For further guidance, 
see § 1.1471–4(c)(2)(ii)(B). 
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(1) [Reserved]. For further guidance, 
see § 1.1471–4(c)(2)(ii)(B)(1). 

(2) [Reserved]. For further guidance, 
see § 1.1471–4(c)(2)(ii)(B)(2). 

(i) through (ii) [Reserved]. For fur-
ther guidance, see § 1.1471– 
4(c)(2)(ii)(B)(2)(i) through (ii). 

(iii) In the case of a transferor FI 
that is a participating FFI or a reg-
istered deemed-compliant FFI (or a 
U.S. branch of either such entity that 
is not treated as a U.S. person) or that 
is a deemed-compliant FFI that applies 
the requisite due diligence rules of this 
paragraph (c) as a condition of its sta-
tus, the transferor FI provides a writ-
ten representation to the transferee 
FFI acquiring the accounts that the 
transferor FI has applied the due dili-
gence procedures of this paragraph (c) 
with respect to the transferred ac-
counts and, in the case of a transferor 
FI that is a participating FFI, has 
complied with the requirements of 
paragraph (f)(2) of this section; and 

(iv) [Reserved]. For further guidance, 
see § 1.1471–4(c)(2)(ii)(B)(2)(iv). 

(iii) through (v) [Reserved]. For fur-
ther guidance, see § 1.1471–4(c)(2)(iii) 
through (v). 

(3) through (7) [Reserved]. For fur-
ther guidance, see § 1.1471–4(c)(3) 
through (7). 

(d) [Reserved]. For further guidance, 
see § 1.1471–4(d). 

(1) [Reserved]. For further guidance, 
see § 1.1471–4(d)(1). 

(2) [Reserved]. For further guidance, 
see § 1.1471–4(d)(2). 

(i) [Reserved]. For further guidance, 
see § 1.1471–4(d)(2)(i). 

(ii) [Reserved]. For further guidance, 
see § 1.1471–4(d)(2)(ii). 

(A) through (F) [Reserved]. For fur-
ther guidance, see § 1.1471–4(d)(2)(ii)(A) 
through (F). 

(G) Combined reporting on Form 8966 
following merger or bulk acquisition. If a 
participating FFI (successor) acquires 
accounts of another participating FFI 
(predecessor) in a merger or bulk ac-
quisition of accounts, the successor 
may assume the predecessor’s obliga-
tions to report the acquired accounts 
under paragraph (d) of this section 
with respect the calendar year in which 
the merger or acquisition occurs (ac-
quisition year), provided that the re-
quirements in paragraphs 

(d)(2)(ii)(G)(1) through (4) of this sec-
tion are satisfied. If the requirements 
of paragraphs (d)(2)(ii)(G)(1) through (4) 
of this section are not satisfied, both 
the predecessor and the successor are 
required to report the acquired ac-
counts for the portion of the acquisi-
tion year that it maintains the ac-
count. 

(1) The successor must acquire sub-
stantially all of the accounts main-
tained by the predecessor, or substan-
tially all of the accounts maintained at 
a branch of the predecessor, in a merg-
er or bulk acquisition of accounts for 
value. 

(2) The successor must agree to re-
port the acquired accounts for the ac-
quisition year on Form 8966 to the ex-
tent required in § 1.1471–4(d)(3) or (d)(5). 

(3) The successor may not elect to re-
port under section 1471(c)(2) and 
§ 1.1471–4(d)(5) with respect to any ac-
quired account that is a U.S. account 
for the acquisition year. 

(4) The successor must notify the IRS 
on the form and in the manner pre-
scribed by the IRS that Form 8966 is 
being filed on a combined basis. 

(iii) [Reserved]. For further guidance, 
see § 1.1471–4(d)(2)(iii) through 
(d)(2)(iii)(C). 

(3) [Reserved]. For further guidance, 
see § 1.1471–4(d)(3) through (d)(3)(vii). 

(4) [Reserved]. For further guidance, 
see § 1.1471–4(d)(4). 

(i) through (iii) [Reserved]. For fur-
ther guidance, see § 1.1471–4(d)(4)(i) 
through (iii). 

(iv) [Reserved]. For further guidance, 
see § 1.1471–4(d)(4)(iv). 

(A) through (B) [Reserved]. For fur-
ther guidance, see § 1.1471–4(d)(4)(iv)(A) 
through (B). 

(C) Other accounts. In the case of an 
account described in § 1.1471–5(b)(1)(iii) 
(relating to a debt or equity interest 
other than an interest as a partner in a 
partnership) or § 1.1471–5(b)(1)(iv) (relat-
ing to cash value insurance contracts 
and annuity contracts), the payments 
made during the calendar year with re-
spect to such account are the gross 
amounts paid or credited to the ac-
count holder during the calendar year 
including payments in redemption (in 
whole or part) of the account. In the 
case of an account that is a partner’s 
interest in a partnership, the payments 
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made during the calendar year with re-
spect to such account are the amount 
of the partner’s distributive share of 
the partnership’s income or loss for the 
calendar year, without regard to 
whether any such amount is distrib-
uted to the partner during the year, 
and any guaranteed payments for the 
use of capital. The payments required 
to be reported under this paragraph 
(d)(4)(iv)(C) with respect to a partner 
may be determined based on the part-
nership’s tax returns or, if the tax re-
turns are unavailable by the due date 
for filing Form 8966, the partnership’s 
financial statements or any other rea-
sonable method used by the partner-
ship for calculating the partner’s share 
of partnership income by such date. 

(D) Transfers and closings of deposit, 
custodial, insurance, and annuity finan-
cial accounts. In the case of an account 
closed or transferred in its entirety 
during a calendar year that is a deposi-
tory account, custodial account, or a 
cash value insurance contract or annu-
ity contract, the payments made with 
respect to the account shall be— 

(1) through (2) [Reserved]. For fur-
ther guidance, see § 1.1471– 
4(d)(4)(iv)(D)(1) through (2). 

(E) through (F) [Reserved]. For fur-
ther guidance, see § 1.1471–4(d)(4)(iv)(E) 
through (F). 

(v) [Reserved]. For further guidance, 
see § 1.1471–4(d)(4)(v). 

(5) through (9) [Reserved]. For fur-
ther guidance, see § 1.1471–4(d)(5) 
through (d)(9), Example 7. 

(e) through (i) [Reserved]. For further 
guidance, see § 1.1471–4(e) through (i). 

(j) [Reserved]. For further guidance, 
see § 1.1471–4(j). 

(1) [Reserved]. For further guidance, 
see § 1.1471–4(j)(1). 

(2) Special applicability date. Para-
graph (d)(4)(iv)(C) of this section ap-
plies beginning with reporting with re-
spect to calendar year 2017. 

(k) Expiration date. The applicability 
of this section expires on December 30, 
2019. 

[T.D. 9809, 82 FR 2176, Jan. 6, 2017, as amend-
ed at 82 FR 29729, June 30, 2017] 

§ 1.1471–5 Definitions applicable to 
section 1471. 

(a) U.S. accounts—(1) In general. This 
paragraph (a) defines the term U.S. ac-

count and describes when a person is 
treated as the holder of a financial ac-
count (account holder). This paragraph 
also provides rules for determining 
when an exception to U.S. account sta-
tus applies for certain depository ac-
counts, including account aggregation 
requirements relevant to applying the 
exception. 

(2) Definition of U.S. account. Subject 
to the exception described in paragraph 
(a)(4)(i) of this section, a U.S. account 
is any financial account maintained by 
an FFI that is held by one or more 
specified U.S. persons or U.S. owned 
foreign entities. For the definition of 
the term financial account, see para-
graph (b) of this section. For the defini-
tion of the term specified U.S. person, 
see § 1.1473–1(c). For the definition of 
the term U.S. owned foreign entity, see 
paragraph (c) of this section. For re-
porting requirements of participating 
FFIs with respect to U.S. accounts, see 
§ 1.1471–4(d). 

(3) Account holder—(i) In general. Ex-
cept as otherwise provided in this para-
graph (a)(3), the account holder is the 
person listed or identified as the holder 
or owner of the account with the FFI 
that maintains the account, regardless 
of whether such person is a flow- 
through entity. Thus, for example, ex-
cept as otherwise provided in para-
graph (a)(3)(ii) of this section, if a trust 
(including a simple or grantor trust) or 
an estate is listed as the holder or 
owner of a financial account, the trust 
or estate is the account holder, rather 
than its owners or beneficiaries. Simi-
larly, except as otherwise provided in 
this paragraph (a)(3), if a partnership is 
listed as the holder or owner of a finan-
cial account, the partnership is the ac-
count holder, rather than the partners 
in the partnership. In the case of an ac-
count held by an entity that is dis-
regarded for U.S. federal tax purposes 
under § 301.7701–2(c)(2)(i) of this chap-
ter, the account shall be treated as 
held by the person owning such entity. 
With respect to an account held by an 
exempt beneficial owner, such account 
is treated as held by an exempt bene-
ficial owner only when all payments 
made to such account would be treated 
as made to an exempt beneficial owner. 
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See § 1.1471–6(h) for when a payment de-
rived from certain commercial activi-
ties is not treated as made to an ex-
empt beneficial owner. 

(ii) Financial accounts held by agents 
that are not financial institutions. A per-
son, other than a financial institution, 
that holds a financial account for the 
benefit or account of another person as 
an agent, custodian, nominee, signa-
tory, investment advisor, or inter-
mediary, is not treated as an account 
holder with respect to such account for 
purposes of this section. Instead, such 
other person is treated as the account 
holder. 

(iii) Jointly held accounts. With re-
spect to a jointly held account, each 
joint holder is treated as an account 
holder for purposes of determining 
whether the account is a U.S. account. 
Thus, an account is a U.S. account if 
any of the account holders is a speci-
fied U.S. person or a U.S. owned foreign 
entity and the account is not otherwise 
excepted from U.S. account status 
under paragraph (a)(4) of this section. 
When more than one U.S. person is a 
joint holder, each U.S. person will be 
treated as an account holder and will 
be attributed the entire balance of the 
jointly held account, including for pur-
poses of applying the aggregation rules 
set forth in paragraph (b)(4)(iii) of this 
section. 

(iv) Account holder for insurance and 
annuity contracts. An insurance or an-
nuity contract is held by each person 
that is entitled to access the contract’s 
value (for example, through a loan, 
withdrawal, surrender, or otherwise) or 
change a beneficiary under the con-
tract. If no person can access the con-
tract’s value or change a beneficiary, 
the account holders are any person 
named in the contract as an owner and 
any person who is entitled to receive a 
future payment under the terms of the 
contract. When an obligation to pay an 
amount under the contract becomes 
fixed, each person entitled to receive a 
payment is an account holder. 

(v) Examples. The following examples 
illustrate the provisions of paragraph 
(a)(3) of this section: 

Example 1. Account held by agent. F, a non-
resident alien, holds a power of attorney 
from U, a specified U.S. person, that author-
izes F to open, hold, and make deposits and 

withdrawals with respect to a depository ac-
count on behalf of U. The balance of the ac-
count for the calendar year is $100,000. F is 
listed as the holder of the depository account 
at a participating FFI, but because F holds 
the account as an agent for the benefit of U, 
F is not ultimately entitled to the funds in 
the account. Because the depository account 
is treated as held by U, a specified U.S. per-
son, the account is a U.S. account. 

Example 2. Jointly held accounts. U, a speci-
fied U.S. person, holds a depository account 
in a participating FFI. The balance of the ac-
count for the calendar year is $100,000. The 
account is jointly held with A, an individual 
who is a nonresident alien. Because one of 
the joint holders is a specified U.S. person, 
the account is a U.S. account. 

Example 3. Jointly held accounts. U and Q, 
both specified U.S. persons, hold a depository 
account in a participating FFI. The balance 
of the account for the calendar year is 
$100,000. The account is a U.S. account and 
both U and Q are treated as holders of the ac-
count. 

(4) Exceptions to U.S. account status— 
(i) Exception for certain individual ac-
counts of participating FFIs. Unless a 
participating FFI elects under para-
graph (a)(4)(ii) of this section not to 
apply this paragraph (a)(4)(i), the term 
U.S. account shall not include any de-
pository account maintained by such 
financial institution during a calendar 
year if the account is held solely by 
one or more individuals and, with re-
spect to each holder of such account, 
the aggregate balance or value of all 
depository accounts held by each such 
individual does not exceed $50,000 as of 
the end of the calendar year or on the 
date the account is closed. For rules 
for determining the account balance or 
value, see paragraphs (a)(3)(iii) and 
(b)(4) of this section. 

(ii) Election to forgo exception. A par-
ticipating FFI may elect to disregard 
the exception described in paragraph 
(a)(4)(i) of this section by reporting all 
U.S. accounts, including those ac-
counts that would otherwise meet the 
conditions of the exception. 

(iii) Example. Aggregation rules for ex-
ception to U.S. account status for certain 
depository accounts. In Year 1, a U.S. 
resident individual, U, holds a deposi-
tory account with CB, a commercial 
bank that is a participating FFI. The 
balance in U’s CB account at the end of 
Year 1 is $35,000. In Year 1, U also holds 
a custodial account with CB’s broker-
age business. The custodial account 
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has a $45,000 balance as of the end of 
Year 1. CB’s retail banking and broker-
age businesses share computerized in-
formation management systems that 
associate U’s depository account and 
U’s custodial account with U and with 
one another within the meaning of 
paragraph (b)(4)(iii)(A) of this section. 
For purposes of applying the $50,000 
threshold described in paragraph 
(a)(4)(i) of this section, however, a de-
pository account is aggregated only 
with other depository accounts. There-
fore, U’s depository account is eligible 
for the paragraph (a)(4)(i) exception to 
U.S. account status because the bal-
ance of the depository account does not 
exceed $50,000. 

(b) Financial accounts—(1) In general. 
Except as otherwise provided in this 
paragraph (b), the term financial ac-
count means— 

(i) Depository account. Any depository 
account (as defined in paragraph 
(b)(3)(i) of this section) maintained by 
a financial institution; 

(ii) Custodial account. Any custodial 
account (as defined in paragraph 
(b)(3)(ii) of this section) maintained by 
a financial institution; 

(iii) Equity or debt interest—(A) Equity 
or debt interests in an investment entity. 
Any equity or debt interest (other than 
interests regularly traded on an estab-
lished securities market under para-
graph (b)(3)(iv) of this section) in an in-
vestment entity described in paragraph 
(e)(4)(i)(B) or (C) of this section (includ-
ing an entity that is also a depository 
institution, custodial institution, in-
surance company, or investment entity 
described in paragraph (e)(4)(i)(A) of 
this section); 

(B) Certain equity or debt interests in a 
holding company or treasury center. Any 
equity or debt interest (other than in-
terests regularly traded on an estab-
lished securities market under para-
graph (b)(3)(iv) of this section) in a 
holding company or treasury center de-
scribed in paragraph (e)(1)(v) of this 
section if— 

(1) The expanded affiliated group of 
which the entity is a member includes 
one or more investment entities de-
scribed in paragraph (e)(4)(i)(B) or (C) 
of this section or passive NFFEs and 
the income derived by such investment 
entities or passive NFFEs is 50 percent 

or more of the aggregate income 
earned by the expanded affiliated 
group; 

(2) The return earned on the interest 
is determined, directly or indirectly, 
primarily by reference to one or more 
investment entities described in para-
graph (e)(4)(i)(B) or (C) of this section 
or one or more passive NFFEs that are 
members of the entity’s expanded af-
filiated group (as determined under 
paragraph (b)(3)(vi) of this section); 

(3) The value of the interest is deter-
mined, directly or indirectly, primarily 
by reference to assets that give rise (or 
could give rise) to withholdable pay-
ments (as determined under paragraph 
(b)(3)(v)) of this section); or 

(4) The interest is issued with a prin-
cipal purpose of avoiding the reporting 
or withholding requirements of chapter 
4; 

(C) Equity or debt interests in other fi-
nancial institutions. Any equity or debt 
interest (other than interests regularly 
traded on an established securities 
market under paragraph (b)(3)(iv) of 
this section) in an entity that is a de-
pository institution, custodial institu-
tion, investment entity described in 
paragraph (e)(4)(i)(A) of this section, or 
insurance company if— 

(1) The value of the interest is deter-
mined, directly or indirectly, primarily 
by reference to assets that give rise (or 
could give rise) to withholdable pay-
ments (as determined under paragraph 
(b)(3)(v) of this section); or 

(2) The interest is issued with a prin-
cipal purpose of avoiding the reporting 
or withholding requirements of chapter 
4. 

(iv) Insurance and annuity contracts. A 
contract issued or maintained by an in-
surance company, a holding company 
(as described in paragraph (e)(5)(i)(C) of 
this section) of an insurance company, 
or a financial institution described in 
paragraphs (e)(1)(i), (ii), (iii), or (v) of 
this section, if the contract is a cash 
value insurance contract (as defined in 
paragraph (b)(3)(vii) of this section) or 
an annuity contract. 

(2) Exceptions. A financial account 
does not include an account described 
in this paragraph (b)(2). 

(i) Certain savings accounts—(A) Re-
tirement and pension accounts. A retire-
ment or pension account that satisfies 
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the following conditions under the laws 
of the jurisdiction where the account is 
maintained: 

(1) The account is subject to regula-
tion as a personal retirement account 
or is part of a registered or regulated 
retirement or pension plan for the pro-
vision of retirement or pension benefits 
(including disability or death benefits); 

(2) The account is tax-favored (as de-
scribed in paragraph (b)(2)(i)(E) of this 
section); 

(3) Annual information reporting is 
required to the relevant tax authorities 
with respect to the account; 

(4) Withdrawals are conditioned on 
reaching a specified retirement age, 
disability, or death, or penalties apply 
to withdrawals made before such speci-
fied events; and 

(5) Either— 
(i) Annual contributions are limited 

to $50,000 or less, or 
(ii) There is a maximum lifetime con-

tribution limit to the account of 
$1,000,000 or less. 

(B) Non-retirement savings accounts. 
An account (other than an insurance or 
annuity contract) that satisfies the fol-
lowing conditions under the laws of the 
jurisdiction where the account is main-
tained: 

(1) The account is subject to regula-
tion as a savings vehicle for purposes 
other than for retirement; 

(2) The account is tax-favored (as de-
scribed in paragraph (b)(2)(i)(E) of this 
section); 

(3) Withdrawals are conditioned on 
meeting specific criteria related to the 
purpose of the savings account (for ex-
ample, the provision of educational or 
medical benefits), or penalties apply to 
withdrawals made before such criteria 
are met; and 

(4) Annual contributions are limited 
to $50,000 or less; 

(C) Rollovers. An account that other-
wise satisfies the requirements of para-
graph (b)(2)(i)(A) or (B) of this section 
will not fail to satisfy such require-
ments solely because such account may 
receive assets or funds transferred from 
one or more accounts that meet the re-
quirements of paragraph (b)(2)(i)(A) or 
(B) of this section, one or more retire-
ment or pension funds that meet the 
requirements of § 1.1471–6(f), one or 
more accounts described in paragraph 

(b)(2)(vi) of this section, or one or more 
entities identified as nonreporting fi-
nancial institutions under the terms of 
an applicable Model 1 or Model 2 IGA 
because they are retirement or pension 
funds. 

(D) Coordination with section 6038D. 
The exclusions provided under para-
graph (b)(2)(i) of this section shall not 
apply for purposes of determining 
whether an account or other arrange-
ment is a financial account for pur-
poses of section 6038D. 

(E) Account that is tax-favored. For 
purposes of this paragraph (b)(2)(i), an 
account is tax-favored under the laws 
of a jurisdiction where the account is 
maintained if— 

(1) Contributions to the account that 
would otherwise be subject to tax 
under such laws are deductible or ex-
cluded from the gross income of the ac-
count holder or taxed at a reduced 
rate; or 

(2) Taxation of investment income 
from the account is deferred or taxed 
at a reduced rate. 

(ii) Certain term life insurance con-
tracts. A life insurance contract with a 
coverage period that will end before 
the insured individual attains age 90, 
provided that the contract satisfies the 
following conditions— 

(A) Periodic premiums, which do not 
decrease over time, are payable at 
least annually during the period the 
contract is in existence or until the in-
sured attains age 90, whichever is 
shorter; 

(B) The contract has no contract 
value that any person can access (by 
withdrawal, loan, or otherwise) with-
out terminating the contract; 

(C) The amount (other than a death 
benefit) payable upon cancellation or 
termination of the contract cannot ex-
ceed the aggregate premiums paid for 
the contract, less the sum of mortality, 
morbidity, and expense charges (wheth-
er or not actually imposed) for the pe-
riod or periods of the contract’s exist-
ence and any amounts paid prior to the 
cancellation or termination of the con-
tract; and 

(D) The contract is not held by a 
transferee for value. 

(iii) Account held by an estate. An ac-
count that is held solely by an estate if 
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the documentation for such account in-
cludes a copy of the deceased’s will or 
death certificate. 

(iv) Certain escrow accounts. An es-
crow account that is established in 
connection with— 

(A) A court order or judgment; or 
(B) A sale, exchange, or lease of real 

or personal property, provided that the 
account meets the following condi-
tions— 

(1) The account is funded solely with 
a down payment, earnest money, de-
posit in an amount appropriate to se-
cure an obligation of one of the parties 
directly related to the transaction, or a 
similar payment, or with a financial 
asset that is deposited in the account 
in connection with the sale, exchange, 
or lease of the property; 

(2) The account is established and 
used solely to secure the obligation of 
the purchaser to pay the purchase price 
for the property, the seller to pay any 
contingent liability, or the lessor or 
lessee to pay for any damages relating 
to the leased property as agreed under 
the lease; 

(3) The assets of the account, includ-
ing the income earned thereon, will be 
paid or otherwise distributed for the 
benefit of the purchaser, seller, lessor, 
or lessee (including to satisfy such per-
son’s obligation) when the property is 
sold, exchanged, or surrendered, or the 
lease terminates; 

(4) The account is not a margin or 
similar account established in connec-
tion with a sale or exchange of a finan-
cial asset; and 

(5) The account is not associated 
with a credit card account. 

(v) Certain annuity contracts. A non- 
investment linked, non-transferable, 
immediate life annuity contract (in-
cluding a disability annuity) that mon-
etizes a retirement or pension account 
described in paragraph (b)(2)(i)(A) or 
(b)(2)(vi) of this section. 

(vi) Account or product excluded under 
an intergovernmental agreement. An ac-
count or product that is excluded from 
the definition of financial account 
under the terms of an applicable Model 
1 IGA or Model 2 IGA. 

(3) Definitions. The following defini-
tions apply for purposes of chapter 4— 

(i) Depository account—(A) In general. 
Except as otherwise provided in this 

paragraph (b)(3)(i), the term depository 
account means any account that is— 

(1) A commercial, checking, savings, 
time, or thrift account, or an account 
that is evidenced by a certificate of de-
posit, thrift certificate, investment 
certificate, passbook, certificate of in-
debtedness, or any other instrument 
for placing money in the custody of an 
entity engaged in a banking or similar 
business for which such institution is 
obligated to give credit (regardless of 
whether such instrument is interest 
bearing or non-interest bearing), in-
cluding, for example, a credit balance 
with respect to a credit card account 
issued by a credit card company that is 
engaged in a banking or similar busi-
ness; or 

(2) Any amount held by an insurance 
company under a guaranteed invest-
ment contract or under a similar 
agreement to pay or credit interest 
thereon or to return the amount held. 

(B) Exceptions. A depository account 
does not include— 

(1) A negotiable debt instrument that 
is traded on a regulated market or 
over-the-counter market and distrib-
uted and held through financial insti-
tutions; or 

(2) An advance premium or premium 
deposit described in paragraph 
(b)(3)(vii)(C)(5) of this section. 

(ii) Custodial account. The term custo-
dial account means an arrangement for 
holding a financial instrument, con-
tract, or investment (including, but 
not limited to, a share of stock in a 
corporation, a note, bond, debenture, 
or other evidence of indebtedness, a 
currency or commodity transaction, a 
credit default swap, a swap based upon 
a nonfinancial index, a notional prin-
cipal contract as defined in § 1.446–3(c), 
an insurance or annuity contract, and 
any option or other derivative instru-
ment) for the benefit of another person. 

(iii) Equity interest in certain entities— 
(A) Partnership. In the case of a part-
nership that is a financial institution, 
the term equity interest means either a 
capital or profits interest in the part-
nership. 

(B) Trust. In the case of a trust that 
is a financial institution, an equity in-
terest means an interest held by— 
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(1) A person who is an owner of all or 
a portion of the trust under sections 
671 through 679; 

(2) A beneficiary who is entitled to a 
mandatory distribution from the trust 
as defined in § 1.1473–1(b)(3); or 

(3) A beneficiary who may receive a 
discretionary distribution as defined in 
§ 1.1473–1(b)(3) from the trust but only if 
such person receives a distribution in 
the calendar year. 

(iv) Regularly traded on an established 
securities market. To determine if debt 
or equity interests described in para-
graph (b)(1)(iii) of this section are regu-
larly traded, the principles of § 1.1472– 
1(c)(1)(i)(A)(2)(i) and (ii) shall apply 
with respect to the interests, and the 
principles of § 1.1472–1(c)(1)(i)(B)(1) shall 
apply for this purpose in the case of an 
initial public offering of such interests. 
See § 1.1472–1(c)(1)(i)(C) for the defini-
tion of an established securities mar-
ket. For purposes of paragraph 
(b)(1)(iii) of this section, an interest is 
not regularly traded on an established 
securities market if the holder of the 
interest (excluding a financial institu-
tion acting as an intermediary) is reg-
istered on the books of the investment 
entity. The preceding sentence shall 
not apply to the extent a holder’s in-
terest is registered prior to July 1, 2014, 
on the books of the investment entity. 

(v) Value of interest determined, di-
rectly or indirectly, primarily by reference 
to assets that give rise (or could give rise) 
to withholdable payments—(A) Equity in-
terest. The value of an equity interest is 
determined, directly or indirectly, pri-
marily by reference to assets that give 
rise (or could give rise) to withholdable 
payments if the return earned on such 
interest (including upon a sale, ex-
change, or redemption) is determined 
primarily by reference to profits or as-
sets of a U.S. person or equity interests 
in a U.S. person. 

(B) Debt interest. The value of a debt 
interest is determined, directly or indi-
rectly, primarily by reference to assets 
that give rise (or could give rise) to 
withholdable payments if— 

(1) Debt is convertible into equity in-
terests in a U.S. person; or 

(2) The return earned on such inter-
est (including upon a sale, exchange, or 
redemption) is determined primarily 
by reference to profits or assets of a 

U.S. person or equity interests in a 
U.S. person. 

(vi) Return earned on the interest (in-
cluding upon a sale, exchange, or redemp-
tion) determined, directly or indirectly, 
primarily by reference to one or more in-
vestment entities or passive NFFEs—(A) 
Equity interest. The return earned on an 
equity interest is determined, directly 
or indirectly, primarily by reference to 
one or more investment entities de-
scribed in paragraph (e)(4)(i)(B) or (C) 
of this section or passive NFFEs that 
are members of the entity’s expanded 
affiliated group if the return on such 
interest (including upon a sale, ex-
change, or redemption) is determined 
primarily by reference to profits or as-
sets of, or equity interests in, one or 
more investment entities described in 
paragraph (e)(4)(i)(B) or (C) of this sec-
tion or passive NFFEs that are mem-
bers of the entity’s expanded affiliated 
group. 

(B) Debt interest. The return earned 
on a debt interest is determined, di-
rectly or indirectly, primarily by ref-
erence to one or more investment enti-
ties described in paragraph (e)(4)(i)(B) 
or (C) of this section or passive NFFEs 
that are members of the entity’s ex-
panded affiliated group if— 

(1) Debt is convertible into equity in-
terests in one or more investment enti-
ties described in paragraph (e)(4)(i)(B) 
or (C) of this section or passive NFFEs 
that are members of the entity’s ex-
panded affiliated group; or 

(2) The return on such interest (in-
cluding upon a sale, exchange, or re-
demption) is determined primarily by 
reference to profits or assets of, or eq-
uity interests in, one or more invest-
ment entities described in paragraph 
(e)(4)(i)(B) or (C) of this section or pas-
sive NFFEs that are members of the 
entity’s expanded affiliated group. 

(vii) Cash value insurance contract— 
(A) In general. The term cash value in-
surance contract means an insurance 
contract (other than an indemnity re-
insurance contract between two insur-
ance companies and a term life insur-
ance contract described in paragraph 
(b)(2)(ii) of this section) that has an ag-
gregate cash value greater than $50,000 
at any time during the calendar year, 
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applying the rules set forth in para-
graph (b)(4)(iii) of this section. A par-
ticipating FFI may elect to disregard 
the $50,000 threshold in the preceding 
sentence by reporting all contracts 
with a cash value greater than zero. 

(B) Cash value. Except as otherwise 
provided in paragraph (b)(3)(vii)(C) of 
this section, the term cash value means 
any amount (determined without re-
duction for any charge or policy loan) 
that— 

(1) Is payable under the contract to 
any person upon surrender, termi-
nation, cancellation, or withdrawal; or 

(2) Any person can borrow under or 
with regard to (for example, by pledg-
ing as collateral) the contract. 

(C) Amounts excluded from cash value. 
Cash value does not include an amount 
payable— 

(1) Solely by reason of the death of 
an individual insured under a life in-
surance contract; 

(2) As a personal injury or sickness 
benefit or a benefit providing indem-
nification of an economic loss incurred 
upon the occurrence of the event in-
sured against; 

(3) As a refund of a previously paid 
premium (less cost of insurance 
charges whether or not actually im-
posed) under an insurance contract 
(other than a life insurance or annuity 
contract) due to cancellation or termi-
nation of the contract, decrease in risk 
exposure during the effective period of 
the contract, or arising from the cor-
rection of a posting or similar error 
with regard to the premium for the 
contract; or 

(4) As a policyholder dividend (other 
than a termination dividend) provided 
that the dividend relates to an insur-
ance contract under which the only 
benefits payable are described in para-
graph (b)(3)(vii)(C)(2) of this section. 

(5) As a return of an advance pre-
mium or premium deposit for an insur-
ance contract for which the premium is 
payable at least annually if the 
amount of the advance premium or pre-
mium deposit does not exceed the next 
annual premium that will be payable 
under the contract. 

(D) Policyholder dividend—(1) For pur-
poses of paragraph (b)(3)(vii)(C)(4) of 
this section and except as otherwise 
provided in this paragraph, a policy-

holder dividend means any dividend or 
similar distribution to policyholders in 
their capacity as such, including— 

(i) An amount paid or credited (in-
cluding as an increase in benefits) if 
the amount is not fixed in the contract 
but rather depends on the experience of 
the insurance company or the discre-
tion of management; 

(ii) A reduction in the premium that, 
but for the reduction, would have been 
required to be paid; and 

(iii) An experience rated refund or 
credit based solely upon the claims ex-
perience of the contract or group in-
volved. 

(2) A policyholder dividend cannot 
exceed the premiums previously paid 
for the contract, less the sum of the 
cost of insurance and expense charges 
(whether or not actually imposed) dur-
ing the contract’s existence and the ag-
gregate amount of any prior dividends 
paid or credited with regard to the con-
tract. 

(3) A policyholder dividend does not 
include any amount that is in the na-
ture of interest that is paid or credited 
to a contract holder to the extent that 
such amount exceeds the minimum 
rate of interest required to be credited 
with respect to contract values under 
local law. 

(4) Account balance or value. This 
paragraph (b)(4) provides rules for de-
termining the balance or value of a fi-
nancial account for purposes of chapter 
4. For example, the rules of this para-
graph apply for purposes of deter-
mining whether an FFI meets the re-
quirements of paragraph (f)(2)(i), 
(f)(2)(ii) or (f)(3) of this section to cer-
tify to a deemed-compliant FFI status. 
The rules of this paragraph also apply 
to a participating FFI’s due diligence 
and reporting obligations to the extent 
required under § 1.1471–4(c) or (d) and to 
a U.S. withholding agent’s due dili-
gence obligations to the extent re-
quired under § 1.1471–3. 

(i) In general. Except as otherwise 
provided in paragraph (b)(4)(ii) of this 
section with respect to immediate an-
nuities, the balance or value of a finan-
cial account is the balance or value 
calculated by the financial institution 
for purposes of reporting to the ac-
count holder. In the case of an account 
described in paragraph (b)(1)(iii) of this 

VerDate Sep<11>2014 16:46 Jun 06, 2018 Jkt 244102 PO 00000 Frm 00469 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



460 

26 CFR Ch. I (4–1–18 Edition) § 1.1471–5 

section, the balance or value of an eq-
uity interest is the value calculated by 
the financial institution for the pur-
pose that requires the most frequent 
determination of value, and the bal-
ance or value of a debt interest is its 
principal amount. Except as provided 
in paragraph (b)(3)(vii) of this section, 
the balance or value of an insurance or 
annuity contract is the balance or 
value as of either the calendar year end 
or the most recent contract anniver-
sary date. The balance or value of the 
account is not to be reduced by any li-
abilities or obligations incurred by an 
account holder with respect to the ac-
count or any of the assets held in the 
account and is not to be reduced by 
any fees, penalties, or other charges for 
which the account holder may be liable 
upon terminating, transferring, surren-
dering, liquidating, or withdrawing 
cash from the account. Each holder of 
a jointly held account is attributed the 
entire balance or value of the joint ac-
count. See § 1.1473–1(b)(3) for rules re-
garding the valuation of trust interests 
that also apply under this paragraph 
(b)(4)(i) to determine the value of trust 
interests that are financial accounts. 

(ii) Special rule for immediate annu-
ity—(A) Immediate annuities without 
minimum benefit guarantees. If the value 
of an immediate annuity contract with 
no minimum benefit guarantee is not 
reported to the account holder, the ac-
count balance or value of the contract 
is the sum of the net present values on 
the valuation date of the amounts rea-
sonably expected to be payable in fu-
ture periods under the contract. 

(B) Immediate annuities with a min-
imum benefit guarantee. The account 
balance or value of an annuity contract 
with a minimum guarantee is the sum 
of the net present values on the valu-
ation date of— 

(1) The non-guaranteed amounts rea-
sonably expected to be payable in fu-
ture periods; and 

(2) The guaranteed amounts payable 
in future periods. 

(C) Net present value of amounts pay-
able in future periods. The net present 
value of an amount payable in a future 
period shall be determined using— 

(1) A reasonable actuarial valuation 
method, and 

(2) The mortality tables and interest 
rate(s)— 

(i) Prescribed pursuant to section 
7520 and the regulations thereunder; or 

(ii) Used by the issuer of the contract 
to determine the amounts payable 
under the contract. 

(iii) Account aggregation require-
ments—(A) In general. To the extent a 
financial institution is required under 
chapter 4 to determine the aggregate 
balance or value of an account, the fi-
nancial institution is required to ag-
gregate the account balance or value of 
all accounts that are held (in whole or 
in part) by the same person and that 
are maintained by the financial insti-
tution or members of its expanded af-
filiated group, but only to the extent 
that the financial institution’s com-
puterized systems link the accounts by 
reference to a data element, such as 
client number, EIN, or foreign tax 
identifying number, and allow the ac-
count balances of such accounts to be 
aggregated. Notwithstanding the rules 
set forth in this paragraph (b)(4)(iii), a 
financial institution is required to ag-
gregate the balance or value of ac-
counts that it treats as consolidated 
obligations. 

(B) Aggregation rule for relationship 
managers. To the extent a financial in-
stitution is required under chapter 4 to 
apply the aggregation rules of this 
paragraph (b)(4)(iii), the financial insti-
tution also is required to aggregate all 
accounts that a relationship manager 
knows are directly or indirectly owned, 
controlled, or established (other than 
in a fiduciary capacity) by the same 
person, as well as all accounts that the 
relationship manager has associated 
with one another through a relation-
ship code, customer identification 
number, TIN, or similar indicator, or 
that the relationship manager would 
typically associate with each other 
under the procedures of the financial 
institution (or the department, divi-
sion, or unit with which the relation-
ship manager is associated). 

(C) Examples. The following examples 
illustrate the account aggregation re-
quirements of this paragraph (b)(4)(iii): 

Example 1. FFI not required to aggregate ac-
counts for U.S. account exception. A U.S. resi-
dent individual, U, holds a depository ac-
count with Branch 1 of CB, a commercial 
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bank that is a participating FFI. The bal-
ance in U’s Branch 1 account at the end of 
Year 1 is $35,000. U also holds a depository 
account with Branch 2 of CB, with a $45,000 
balance at the end of Year 1. CB’s retail 
banking businesses share computerized infor-
mation management systems across its 
branches, but U’s accounts are not associ-
ated with one another in the shared comput-
erized information system. In addition, CB 
has not assigned a relationship manager to U 
or U’s accounts. Because the accounts are 
not associated in CB’s system or by a rela-
tionship manager, CB is not required to ag-
gregate the accounts under paragraph 
(b)(4)(iii) and both accounts are eligible for 
the exception to U.S. account status de-
scribed in paragraph (a)(4)(i) of this section 
as neither account exceeds the $50,000 thresh-
old. 

Example 2. FFI required to aggregate ac-
counts for U.S. account exception. Same facts 
as Example 1, except that both of U’s deposi-
tory accounts are associated with U and with 
one another by reference to CB’s internal 
identification number. The system shows the 
account balances for both accounts, and such 
balances may be electronically aggregated, 
though the system does not show a combined 
balance for the accounts. In determining 
whether such accounts meet the exception to 
U.S. account status described in paragraph 
(a)(4)(i) of this section for certain depository 
accounts with an aggregate balance or value 
of $50,000 or less, CB is required to aggregate 
the account balances of all depository ac-
counts under the rules of paragraph (b)(4)(iii) 
of this section. Under those rules, U is treat-
ed as holding depository accounts with CB 
with an aggregate balance of $80,000. Accord-
ingly, neither account is eligible for the ex-
ception to U.S. account status, because the 
accounts, when aggregated, exceed the 
$50,000 threshold. 

Example 3. Aggregation rules for joint ac-
counts maintained by a participating FFI. In 
Year 1, a U.S. resident individual, U, holds a 
custodial account that is a preexisting ac-
count at custodial institution CI, a partici-
pating FFI. The balance in U’s CI custodial 
account at the end of Year 1 is $35,000. U also 
holds a joint custodial account that is a pre-
existing account with her sister, A, a non-
resident alien for U.S. federal income tax 
purposes, with another custodial institution, 
CI2. The balance in the joint account at the 
end of Year 1 is also $35,000. CI and CI2 are 
part of the same expanded affiliated group 
and share computerized information man-
agement systems. Both U’s custodial ac-
count at CI and U and A’s custodial account 
at CI2 are associated with U and with one an-
other by reference to CI’s internal identifica-
tion number and the system allows the bal-
ances to be aggregated. In determining 
whether such accounts meet the documenta-
tion exception described in § 1.1471–4(c)(4)(iv) 

for certain preexisting individual accounts 
with an aggregate balance or value of $50,000 
or less, CI is required to aggregate the ac-
count balances of accounts held in whole or 
in part by the same account holder under the 
rules of paragraph (b)(4)(iii) of this section. 
Under those rules, U is treated as having fi-
nancial accounts with C1 and CI2, each with 
an aggregate balance of $70,000. Accordingly, 
neither account is eligible for the docu-
mentation exception. 

Example 4. Aggregation for applying indefi-
nite validity periods. In Year 1, an owner-doc-
umented FFI, O, holds an offshore account 
with Branch 1 of CB, a commercial bank that 
is a U.S. withholding agent. The balance in 
O’s CB account at the end of Year 1 is 
$600,000. In Year 1, O also holds an account in 
the United States with Branch 2 of CB. The 
Branch 2 account has a $450,000 balance at 
the end of Year 1. CB’s banking businesses 
share computerized information manage-
ment systems across its branches. O’s ac-
counts are associated with one another in 
the shared computerized information system 
and the system allows the balances to be ag-
gregated. In determining whether CB is per-
mitted to apply an indefinite validity period 
for the documentation submitted for O’s ac-
count at Branch 1 pursuant to § 1.1471– 
3(c)(6)(ii)(C)(4) (permitting indefinite valid-
ity for a withholding statement of an owner- 
documented FFI if the balance or value of all 
accounts held by the owner-documented FFI 
does not exceed $1,000,000), CB is required to 
aggregate the account balance of O’s ac-
counts at Branch 1 and Branch 2 to the ex-
tent required under the rules of paragraph 
(b)(4)(iii) of this section. Accordingly, O is 
treated as holding financial accounts with 
CB with an aggregate balance of $1,050,000 
and the documentation submitted for O’s ac-
count at Branch 1 is not eligible for the in-
definite validity period described under 
§ 1.1471–3(c)(6)(ii)(C)(4). 

(iv) Currency translation of balance or 
value. If the balance or value of a finan-
cial account, other obligation, or the 
aggregate amount payable under a 
group life or group annuity contract 
described in § 1.1471–4(c)(4) is denomi-
nated in a currency other than U.S. 
dollars, a withholding agent must cal-
culate the balance or value by applying 
a spot rate determined under § 1.988– 
1(d) to translate such balance or value 
into the U.S. dollar equivalent. For the 
purpose of a participating or registered 
deemed-compliant FFI reporting an ac-
count under § 1.1471–4(d), the spot rate 
must be determined as of the last day 
of the calendar year (or, in the case of 
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an insurance contract or annuity con-
tract, the most recent contract anni-
versary date, when applicable) for 
which the account is being reported or, 
if the account was closed during such 
calendar year, the date the account 
was closed. In the case of an FFI deter-
mining whether an account meets (or 
continues to meet) a preexisting ac-
count documentation exception de-
scribed in § 1.1471–4(c)(3)(iii) or 
(c)(5)(iii), or whether the account is an 
account described in paragraph (a)(4)(i) 
of this section, the spot rate must be 
determined on the date for which the 
FFI is determining the threshold 
amount as prescribed in those provi-
sions. 

(5) Account maintained by financial in-
stitution. A custodial account is main-
tained by the financial institution that 
holds custody over the assets in the ac-
count (including a financial institution 
that holds assets in street name for an 
account holder in such institution). A 
depository account is maintained by 
the financial institution that is obli-
gated to make payments with respect 
to the account (excluding an agent of a 
financial institution regardless of 
whether such agent is a financial insti-
tution under paragraph (e)(1) of this 
section). Any equity or debt interest in 
a financial institution that constitutes 
a financial account under paragraph 
(b)(1)(iii) of this section is maintained 
by such financial institution. A cash 
value insurance contract or an annuity 
contract described in paragraph 
(b)(1)(iv) of this section is maintained 
by the financial institution that is ob-
ligated to make payments with respect 
to the contract. 

(c) U.S. owned foreign entity. The term 
U.S. owned foreign entity means any for-
eign entity that has one or more sub-
stantial U.S. owners (as defined in 
§ 1.1473–1(b)). See § 1.1473–1(e) for the 
definition of foreign entity for purposes 
of chapter 4. For the requirements ap-
plicable to determining direct and indi-
rect ownership in an entity, see § 1.1473– 
1(b)(2). 

(d) Definition of FFI. The term FFI 
means, with respect to any entity that 
is not resident in, or organized under 
the laws of, as applicable, a country 
that has in effect a Model 1 IGA or 
Model 2 IGA, any financial institution 

(as defined in paragraph (e) of this sec-
tion) that is a foreign entity. The term 
FFI also means, with respect to any en-
tity that is resident in, or organized 
under the laws of, as applicable, a 
country that has in effect a Model 1 
IGA or Model 2 IGA, any entity that is 
treated as a FATCA Partner Financial 
Institution pursuant to such Model 1 
IGA or Model 2 IGA. See, however, 
§ 1.1471–2(a)(2)(v) for when certain 
branches of U.S. financial institutions 
may be treated as FFIs. A territory fi-
nancial institution is not an FFI under 
this paragraph (d). 

(e) Definition of financial institution— 
(1) In general. Except as otherwise pro-
vided in paragraph (e)(5) of this sec-
tion, the term financial institution 
means any entity that— 

(i) Accepts deposits in the ordinary 
course of a banking or similar business 
(as defined in paragraph (e)(2) of this 
section) (depository institution); 

(ii) Holds, as a substantial portion of 
its business (as defined in paragraph 
(e)(3) of this section), financial assets 
for the benefit of one or more other 
persons (custodial institution); 

(iii) Is an investment entity (as de-
fined in paragraph (e)(4) of this sec-
tion); 

(iv) Is an insurance company or a 
holding company (as described in para-
graph (e)(5)(i)(C) of this section) that is 
a member of an expanded affiliated 
group that includes an insurance com-
pany, and the insurance company or 
holding company issues, or is obligated 
to make payments with respect to, a 
cash value insurance or annuity con-
tract described in paragraph (b)(1)(iv) 
of this section (specified insurance 
company); or 

(v) Is an entity that is a holding com-
pany or treasury center (as described 
in paragraphs (e)(5)(i)(C) and 
(e)(5)(i)(D)(1) of this section) that— 

(A) Is part of an expanded affiliated 
group that includes a depository insti-
tution, custodial institution, specified 
insurance company, or investment en-
tity described in paragraphs (e)(4)(i)(B) 
or (C) of this section; or 

(B) Is formed in connection with or 
availed of by a collective investment 
vehicle, mutual fund, exchange traded 
fund, private equity fund, hedge fund, 
venture capital fund, leveraged buyout 
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fund, or any similar investment vehicle 
established with an investment strat-
egy of investing, reinvesting, or trad-
ing in financial assets. 

(2) Banking or similar business—(i) In 
general. Except as otherwise provided 
in paragraph (e)(2)(ii) of this section, 
an entity is considered to be engaged in 
a banking or similar business if, in the 
ordinary course of its business with 
customers, the entity accepts deposits 
or other similar investments of funds 
and regularly engages in one or more of 
the following activities— 

(A) Makes personal, mortgage, indus-
trial, or other loans or provides other 
extensions of credit; 

(B) Purchases, sells, discounts, or ne-
gotiates accounts receivable, install-
ment obligations, notes, drafts, checks, 
bills of exchange, acceptances, or other 
evidences of indebtedness; 

(C) Issues letters of credit and nego-
tiates drafts drawn thereunder; 

(D) Provides trust or fiduciary serv-
ices; 

(E) Finances foreign exchange trans-
actions; or 

(F) Enters into, purchases, or dis-
poses of finance leases or leased assets. 

(ii) Exception for certain lessors and 
lenders. An entity is not considered to 
be engaged in a banking or similar 
business for purposes of this paragraph 
(e)(2) if the entity solely accepts depos-
its from persons as collateral or secu-
rity pursuant to a sale or lease of prop-
erty or pursuant to a similar financing 
arrangement between such entity and 
the person holding the deposit with the 
entity. 

(iii) Application of section 581. Entities 
engaged in a banking or similar busi-
ness include, but are not limited to, en-
tities that would qualify as banks 
under section 585(a)(2) (including banks 
as defined in section 581 and any cor-
poration to which section 581 would 
apply but for the fact that it is a for-
eign corporation). 

(iv) Effect of local regulation. Whether 
an entity is subject to the banking and 
credit laws of a foreign country, the 
United States, a State, a U.S. terri-
tory, or a subdivision thereof, or is sub-
ject to supervision and examination by 
agencies having regulatory oversight of 
banking or similar institutions, is rel-
evant to, but not necessarily deter-

minative of, whether that entity quali-
fies as a financial institution under 
section 1471(d)(5)(A). Whether an entity 
conducts a banking or similar business 
is determined based upon the character 
of the actual activities of such entity. 

(3) Holding financial assets for others as 
a substantial portion of its business—(i) 
Substantial portion—(A) In general. An 
entity holds financial assets for the ac-
count of others as a substantial portion 
of its business if the entity’s gross in-
come attributable to holding financial 
assets and related financial services 
equals or exceeds 20 percent of the enti-
ty’s gross income during the shorter 
of— 

(1) The three-year period ending on 
December 31 of the year preceding the 
year in which the determination is 
made; or 

(2) The period during which the enti-
ty has been in existence before the de-
termination is made. 

(B) Special rule for start-up entities. An 
entity with no operating history as of 
the date of the determination is consid-
ered to hold financial assets for the ac-
count of others as a substantial portion 
of its business if the entity expects to 
meet the gross income threshold de-
scribed in paragraph (e)(3)(i)(B) of this 
section based on its anticipated func-
tions, assets, and employees, with due 
consideration given to any purpose or 
functions for which the entity is li-
censed or regulated (including those of 
any predecessor). 

(ii) Income attributable to holding fi-
nancial assets and related financial serv-
ices. For purposes of this paragraph 
(e)(3), the term income attributable to 
holding financial assets and related fi-
nancial services means custody, account 
maintenance, and transfer fees; com-
missions and fees earned from exe-
cuting and pricing securities trans-
actions; income earned from extending 
credit to customers with respect to fi-
nancial assets held in custody by the 
entity (or acquired through such exten-
sion of credit); income earned on the 
bid-ask spread of financial assets; fees 
for providing financial advice with re-
spect to financial assets held in (or po-
tentially to be held in) custody by the 
entity; and fees for clearance and set-
tlement services. 
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(iii) Effect of local regulation. Whether 
an entity is subject to the banking and 
credit, broker-dealer, fiduciary, or 
other similar laws and regulations of 
the United States, a State, a U.S. terri-
tory, a political subdivision thereof, or 
a foreign country, or to supervision 
and examination by agencies having 
regulatory oversight of banks, credit 
issuers, or other financial institutions, 
is relevant to, but not necessarily de-
terminative of, whether that entity 
holds financial assets for the account 
of others as a substantial portion of its 
business. 

(4) Investment entity—(i) In general. 
The term investment entity means any 
entity that is described in paragraph 
(e)(4)(i)(A), (B), or (C) of this section. 

(A) The entity primarily conducts as 
a business one or more of the following 
activities or operations for or on behalf 
of a customer— 

(1) Trading in money market instru-
ments (checks, bills, certificates of de-
posit, derivatives, etc.); foreign cur-
rency; foreign exchange, interest rate, 
and index instruments; transferable se-
curities; or commodity futures; 

(2) Individual or collective portfolio 
management; or 

(3) Otherwise investing, admin-
istering, or managing funds, money, or 
financial assets on behalf of other per-
sons. 

(B) The entity’s gross income is pri-
marily attributable to investing, rein-
vesting, or trading in financial assets 
(as defined in paragraph (e)(4)(ii) of 
this section) and the entity is managed 
by another entity that is described in 
paragraph (e)(1)(i), (ii), (iv), or 
(e)(4)(i)(A) of this section. For purposes 
of this paragraph (e)(4)(i)(B), an entity 
is managed by another entity if the 
managing entity performs, either di-
rectly or through another third-party 
service provider, any of the activities 
described in paragraph (e)(4)(i)(A) of 
this section on behalf of the managed 
entity. 

(C) The entity functions or holds 
itself out as a collective investment ve-
hicle, mutual fund, exchange traded 
fund, private equity fund, hedge fund, 
venture capital fund, leveraged buyout 
fund, or any similar investment vehicle 
established with an investment strat-

egy of investing, reinvesting, or trad-
ing in financial assets. 

(ii) Financial assets. For purposes of 
this paragraph, the term financial asset 
means a security (as defined in section 
475(c)(2) without regard to the last sen-
tence thereof), partnership interest, 
commodity (as defined in section 
475(e)(2)), notional principal contract 
(as defined in § 1.446–3(c)), insurance 
contract or annuity contract, or any 
interest (including a futures or forward 
contract or option) in a security, part-
nership interest, commodity, notional 
principal contract, insurance contract, 
or annuity contract. 

(iii) Primarily conducts as a business— 
(A) In general. An entity is treated as 
primarily conducting as a business one 
or more of the activities described in 
paragraph (e)(4)(i)(A) of this section if 
the entity’s gross income attributable 
to such activities equals or exceeds 50 
percent of the entity’s gross income 
during the shorter of— 

(1) The three-year period ending on 
December 31 of the year preceding the 
year in which the determination is 
made; or 

(2) The period during which the enti-
ty has been in existence. 

(B) Special rule for start-up entities. An 
entity with no operating history as of 
the date of the determination is treat-
ed as primarily conducting as a busi-
ness one or more of the activities de-
scribed in paragraph (e)(4)(i)(A) of this 
section if such entity expects to meet 
the gross income threshold described in 
paragraph (e)(4)(iii)(A) of this section 
based on its anticipated functions, as-
sets, and employees, with due consider-
ation given to any purpose or functions 
for which the entity is licensed or regu-
lated (including those of any prede-
cessor). 

(iv) Primarily attributable to investing, 
reinvesting, or trading in financial as-
sets—(A) In general. An entity’s gross 
income is primarily attributable to in-
vesting, reinvesting, or trading in fi-
nancial assets for purposes of para-
graph (e)(4)(i)(B) of this section if the 
entity’s gross income attributable to 
investing, reinvesting, or trading in fi-
nancial assets equals or exceeds 50 per-
cent of the entity’s gross income dur-
ing the shorter of— 
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(1) The three-year period ending on 
December 31 of the year preceding the 
year in which the determination is 
made; or 

(2) The period during which the enti-
ty has been in existence. 

(B) Special rule for start-up entities. An 
entity with no operating history as of 
the date of the determination will be 
considered to have income that is pri-
marily attributable to investing, rein-
vesting, or trading in financial assets 
for purposes of paragraph (e)(4)(i)(B) of 
this section if such entity expects to 
meet the income threshold described in 
paragraph (e)(4)(iv)(A) of this section 
based on its anticipated functions, as-
sets, and employees, with due consider-
ation given to any purpose or functions 
for which the entity is licensed or regu-
lated (including those of any prede-
cessor). 

(v) Examples. The following examples 
illustrate the provisions of paragraph 
(e)(4) of this section: 

Example 1. Investment advisor. Fund Man-
ager is an investment entity within the 
meaning of paragraph (e)(4)(i)(A) of this sec-
tion. Fund Manager, among its various busi-
ness operations, organizes and manages a va-
riety of funds, including Fund A, a fund that 
invests primarily in equities. Fund Manager 
hires Investment Advisor, a foreign entity, 
to provide advice and discretionary manage-
ment of a portion of the financial assets held 
by Fund A. Investment Advisor earned more 
than 50% of its gross income for the last 
three years from providing similar services. 
Because Investment Advisor primarily con-
ducts a business of managing financial assets 
on behalf of clients, Investment Advisor is 
an investment entity under paragraph 
(e)(4)(i)(A) of this section and an FFI under 
paragraph (e)(1)(iii) of this section. 

Example 2. Entity that is managed by an FFI. 
The facts are the same as in Example 1. In ad-
dition, in every year since it was organized, 
Fund A has earned more than 50% of its 
gross income from investing in financial as-
sets. Accordingly, Fund A is an investment 
entity under paragraph (e)(4)(i)(B) of this 
section because it is managed by Fund Man-
ager and Investment Advisor and its gross 
income is primarily attributable to invest-
ing, reinvesting, or trading in financial as-
sets. 

Example 3. Investment manager. Investment 
Manager, a U.S. entity, is an investment en-
tity within the meaning of paragraph 
(e)(4)(i)(A) of this section. Investment Man-
ager organizes and registers Fund A in Coun-
try A. Investment Manager is authorized to 
facilitate purchases and sales of financial as-

sets held by Fund A in accordance with Fund 
A’s investment strategy. In every year since 
it was organized, Fund A has earned more 
than 50% of its gross income from investing, 
reinvesting, or trading in financial assets. 
Accordingly, Fund A is an investment entity 
under paragraph (e)(4)(i)(B) of this section 
and an FFI under paragraph (e)(1)(iii) of this 
section. 

Example 4. Foreign real estate investment 
fund that is managed by an FFI. The facts are 
the same as in Example 3, except that Fund 
A’s assets consist solely of non-debt, direct 
interests in real property located within and 
without the United States. Fund A is not an 
investment entity under paragraph 
(e)(4)(i)(B) of this section, even though it is 
managed by Investment Manager, because 
less than 50% of its gross income is attrib-
utable to investing, reinvesting, or trading 
in financial assets. 

Example 5. Trust managed by an individual. 
On January 1, 2013, X, an individual, estab-
lishes Trust A, a nongrantor foreign trust for 
the benefit of X’s children, Y and Z. X ap-
points Trustee A, an individual, to act as the 
trustee of Trust A. Trust A’s assets consists 
solely of financial assets, and its income con-
sists solely of income from those financial 
assets. Pursuant to the terms of the trust in-
strument, Trustee A manages and admin-
isters the assets of the trust. Trustee A does 
not hire any entity as a third-party service 
provider to perform any of the activities de-
scribed in paragraph (e)(4)(i)(A) of this sec-
tion. Trust A is not an investment entity 
under paragraph (e)(4)(i)(B) of this section 
because it is managed solely by Trustee A, 
an individual. 

Example 6. Trust managed by a trust com-
pany. The facts are the same as in Example 5, 
except that X hires Trust Company, an FFI, 
to act as trustee on behalf of Trust A. As 
trustee, Trust Company manages and admin-
isters the assets of Trust A in accordance 
with the terms of the trust instrument for 
the benefit of Y and Z. Because Trust A is 
managed by an FFI, Trust A is an invest-
ment entity under paragraph (e)(4)(i)(B) of 
this section and an FFI under paragraph 
(e)(1)(iii) of this section. 

Example 7. Individual introducing broker. IB, 
an individual introducing broker, primarily 
conducts a business of providing advice to 
clients, has discretionary authority to man-
age clients’ assets, and uses the services of a 
foreign entity to conduct and execute trades 
on behalf of clients. IB provides services as 
an investment advisor and manager to Enti-
ty, a foreign corporation. Entity has earned 
50% or more of its gross income for the past 
three years from investing, reinvesting, or 
trading in financial assets. Because IB is an 
individual, notwithstanding that IB pri-
marily conducts certain investment-related 
activities, IB is not an investment entity 
under paragraph (e)(4)(i)(A) of this section. 
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Further, Entity is not an investment entity 
under paragraph (e)(4)(i)(B) of this section 
because Entity is managed by IB, an indi-
vidual. 

Example 8. Entity introducing broker. IB, a 
foreign entity introducing broker, primarily 
conducts a business of providing advice to 
clients, has discretionary authority to man-
age clients’ assets, and uses the services of a 
foreign entity to conduct and execute trades 
on behalf of clients. IB provides its services 
as an investment advisor and manager to En-
tity, a foreign corporation. Entity has 
earned 50% or more of its gross income for 
the past three years from investing, rein-
vesting, or trading in financial assets. Be-
cause IB is an entity that primarily conducts 
certain investment-related activities, IB is 
an investment entity under paragraph 
(e)(4)(i)(A) of this section. Further, Entity is 
an investment entity under paragraph 
(e)(4)(i)(B) of this section because it is man-
aged by IB, an investment entity that per-
forms certain of the activities described in 
paragraph (e)(4)(i)(A) of this section on be-
half of Entity. 

(5) Exclusions. A financial institution 
does not include an entity described in 
this paragraph, provided that the enti-
ty is not also described in paragraph 
(e)(1)(iv) of this section. For the treat-
ment of foreign entities described in 
this paragraph under section 1472, see 
§ 1.1472–1(c)(1)(v). 

(i) Excepted nonfinancial group enti-
ties—(A) In general. A foreign entity 
that is a member of a nonfinancial 
group (as defined in paragraph 
(e)(5)(i)(B) of this section) if— 

(1) The entity is not a depository in-
stitution or custodial institution 
(other than for members of its ex-
panded affiliated group); 

(2) The entity is a holding company, 
treasury center, or captive finance 
company and substantially all the ac-
tivities of such entity are to perform 
one or more of the functions described 
in paragraphs (e)(5)(i)(C), (D), or (E) of 
this section; and 

(3) The entity does not hold itself out 
as, and was not formed in connection 
with or availed of by, an arrangement 
or investment vehicle that is a private 
equity fund, venture capital fund, le-
veraged buyout fund, or any similar in-
vestment vehicle established with an 
investment strategy to acquire or fund 
companies and to treat the interests in 
those companies as capital assets held 
for investment purposes. For purposes 
of determining whether an entity was 

formed in connection with or availed of 
by such an arrangement or investment 
vehicle, any entity that existed at 
least six months prior to its acquisi-
tion by such arrangement or invest-
ment vehicle and that, prior to the ac-
quisition, regularly conducted activi-
ties described in paragraph (e)(5)(i)(C), 
(D), or (E) of this section will not be 
considered to have been formed in con-
nection with or availed of by the ar-
rangement or investment vehicle, in 
the absence of other facts suggesting 
the existence of an investment strat-
egy described in the prior sentence. 

(B) Nonfinancial group. An expanded 
affiliated group defined in paragraph 
(i)(2) of this section is a nonfinancial 
group if, taking into account the appli-
cation of this section— 

(1) For the three-year period (or the 
period during which the expanded af-
filiated group has been in existence, if 
shorter) ending on December 31 (or the 
end of the fiscal year of one or more 
members of the group) of the year pre-
ceding the year in which the deter-
mination is made, no more than 25 per-
cent of the gross income of the ex-
panded affiliated group (excluding in-
come derived by any member that is an 
entity described in paragraph (e)(5)(ii) 
or (iii) of this section, income derived 
from transactions between members of 
the expanded affiliated group, and in-
terest income on notes issued by cus-
tomers to a member of the expanded 
affiliated group that is a captive fi-
nance company to finance the cus-
tomer’s purchase of inventory or goods 
that are manufactured by a member of 
the expanded affiliated group) consists 
of passive income (as defined in § 1.1472– 
1(c)(1)(iv)); no more than five percent 
of the gross income of the expanded af-
filiated group is derived by members of 
the expanded affiliated group that are 
FFIs (excluding income derived from 
transactions between members of the 
expanded affiliated group or by any 
member of the expanded affiliated 
group that is a certified deemed-com-
pliant FFI); and no more than 25 per-
cent of the value of assets held by the 
expanded affiliated group (excluding 
assets held by a member that is an en-
tity described in paragraph (e)(5)(ii) or 
(iii) of this section, assets resulting 
from transactions between related 
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members of the expanded affiliated 
group, and receivables that are notes 
issued by customers to a member of the 
expanded affiliated group that is a cap-
tive finance company to finance the 
customer’s purchase of inventory or 
goods that are manufactured by a 
member of the expanded affiliated 
group) are assets that produce or are 
held for the production of passive in-
come; and 

(2) Any member of the expanded af-
filiated group that is an FFI is a par-
ticipating FFI, deemed-compliant FFI, 
or an exempt beneficial owner. How-
ever, an acquisition by a member of the 
expanded affiliated group of an FFI 
that is not a participating FFI, 
deemed-compliant FFI, or an exempt 
beneficial owner, or a change in the 
chapter 4 status of a member of the ex-
panded affiliated group, will not cause 
a nonfinancial group to cease to be a 
nonfinancial group until 90 days after 
the acquisition or change in chapter 4 
status. 

(C) Holding company. For purposes of 
this paragraph (e)(5)(i), an entity is a 
holding company if its primary activ-
ity consists of holding (directly or indi-
rectly) all or part of the outstanding 
stock of one or more members of its ex-
panded affiliated group. A partnership 
or any other non-corporate entity shall 
be treated as a holding company if sub-
stantially all the activities of such 
partnership (or other entity) consist of 
holding more than 50 percent of the 
voting power and value of the stock of 
one or more common parent corpora-
tion(s) of one or more expanded affili-
ated group(s). If a partnership or other 
non-corporate entity owns more than 
50 percent of the voting power and 
value of the stock of more than one 
common parent corporation of an ex-
panded affiliated group, each common 
parent corporation’s expanded affili-
ated group will be treated as a separate 
expanded affiliated group for purposes 
of applying the rules of this section un-
less a non-corporate entity is treated 
as the common parent entity of the ex-
panded affiliated group in accordance 
with § 1.1471–5(i)(10). 

(D) Treasury center—(1) Except as oth-
erwise provided in this paragraph, an 
entity is a treasury center for purposes 
of this paragraph (e)(5)(i) if the pri-

mary activity of such entity is to enter 
into investment, hedging, and financ-
ing transactions with or for members 
of its expanded affiliated group for pur-
poses of— 

(i) Managing the risk of price changes 
or currency fluctuations with respect 
to property that is held or to be held 
by the expanded affiliated group (or 
any member thereof); 

(ii) Managing the risk of interest rate 
changes, price changes, or currency 
fluctuations with respect to borrowings 
made or to be made by the expanded af-
filiated group (or any member thereof); 

(iii) Managing the risk of interest 
rate changes, price changes, or cur-
rency fluctuations with respect to as-
sets or liabilities to be reflected in fi-
nancial statements of the expanded af-
filiated group (or any member thereof); 

(iv) Managing the working capital of 
the expanded affiliated group (or any 
member thereof) such as by pooling the 
cash balances of affiliates (including 
both positive and deficit cash balances) 
or by investing or trading in financial 
assets solely for the account and risk 
of such entity or any member of its ex-
panded affiliated group; or 

(v) Acting as a financing vehicle for 
the expanded affiliated group (or any 
member thereof). 

(2) An entity is not a treasury center 
if any equity or debt interest in the en-
tity is held by a person that is not a 
member of the entity’s expanded affili-
ated group and the redemption or re-
tirement amount or return earned on 
such interest is determined primarily 
by reference to— 

(i) The investment, hedging, and fi-
nancing activities of the treasury cen-
ter with members outside of its ex-
panded affiliated group; or 

(ii) Any member of the group that is 
an investment entity described in 
(e)(4)(i)(B) or passive NFFE (as de-
scribed in paragraph (b)(3)(vi) of this 
section with respect to either such en-
tity). 

(E) Captive finance company. For pur-
poses of this paragraph (e)(5)(i), an en-
tity is a captive finance company if the 
primary activity of such entity is to 
enter into financing (including the ex-
tension of credit) or leasing trans-
actions with or for suppliers, distribu-
tors, dealers, franchisees, or customers 
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of such entity or of any member of 
such entity’s expanded affiliated group 
that is an active NFFE. 

(ii) Excepted nonfinancial start-up com-
panies or companies entering a new line 
of business—(A) In general. A foreign en-
tity that is investing capital in assets 
with the intent to operate a new busi-
ness or line of business other than that 
of a financial institution or passive 
NFFE for a period of— 

(1) In the case of an entity intending 
to operate a new business, 24 months 
from the initial organization of such 
entity; and 

(2) In the case of an entity with the 
intent to operate a new line of busi-
ness, 24 months from the date of the 
board resolution (or its equivalent) ap-
proving the new line of business, pro-
vided that such entity qualified as an 
active NFFE for the 24 months pre-
ceding the date of such approval. 

(B) Exception for investment funds. An 
entity is not described in this para-
graph (e)(5)(ii) if the entity functions 
(or holds itself out) as an investment 
fund, such as a private equity fund, 
venture capital fund, leveraged buyout 
fund, or any investment vehicle whose 
purpose is to acquire or fund companies 
and hold interests in those companies 
as capital assets for investment pur-
poses. 

(iii) Excepted nonfinancial entities in 
liquidation or bankruptcy. A foreign en-
tity that was not a financial institu-
tion or passive NFFE at any time dur-
ing the past five years and that is in 
the process of liquidating its assets or 
reorganizing with the intent to con-
tinue or recommence operations as a 
nonfinancial entity. 

(iv) Excepted inter-affiliate FFI. A for-
eign entity that is a member of a par-
ticipating FFI group if— 

(A) The entity does not maintain fi-
nancial accounts (other than accounts 
maintained for members of its ex-
panded affiliated group); 

(B) The entity does not hold an ac-
count (other than depository accounts 
in the country in which the entity is 
operating to pay for expenses in that 
country) with or receive payments 
from any withholding agent other than 
a member of its expanded affiliated 
group; 

(C) The entity does not make 
withholdable payments to any person 
other than to members of its expanded 
affiliated group that are not limited 
FFIs or limited branches; and 

(D) The entity has not agreed to re-
port under § 1.1471–4(d)(2)(ii)(C) or oth-
erwise act as an agent for chapter 4 
purposes on behalf of any financial in-
stitution, including a member of its ex-
panded affiliated group. 

(v) Section 501(c) entities. A foreign en-
tity that is described in section 501(c) 
other than an insurance company de-
scribed in section 501(c)(15). 

(vi) Non-profit organizations. A foreign 
entity that is established and main-
tained in its country of residence ex-
clusively for religious, charitable, sci-
entific, artistic, cultural or edu-
cational purposes if— 

(A) The entity is exempt from income 
tax in its country of residence; 

(B) The entity has no shareholders or 
members who have a proprietary or 
beneficial interest in its income or as-
sets; 

(C) Neither the laws of the entity’s 
country of residence nor the entity’s 
formation documents permit any in-
come or assets of the entity to be dis-
tributed to, or applied for the benefit 
of, an individual or noncharitable enti-
ty other than pursuant to the conduct 
of the entity’s charitable activities, or 
as payment of reasonable compensa-
tion for services rendered or the use of 
property, or as payment representing 
the fair market value of property that 
the entity has purchased; and 

(D) The laws of the entity’s country 
of residence or the entity’s formation 
documents require that, upon the enti-
ty’s liquidation or dissolution, all of its 
assets be distributed to an entity that 
meets the requirements of § 1.1471–6(b) 
or another organization that meets the 
requirements of this paragraph 
(e)(5)(vi) or escheat to the government 
of the entity’s country of residence or 
any political subdivision thereof. 

(6) Reserving activities of an insurance 
company. The reserving activities of an 
insurance company will not cause the 
company to be a financial institution 
described in (e)(1)(i), (ii), or (iii) of this 
section. 
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(f) Deemed-compliant FFIs. The term 
deemed-compliant FFI includes a reg-
istered deemed-compliant FFI (as de-
fined in paragraph (f)(1) of this sec-
tion), a certified deemed-compliant 
FFI (as defined in paragraph (f)(2) of 
this section), a nonreporting IGA FFI 
(as defined in § 1.1471–1(b)(83)), and, to 
the extent provided in paragraph (f)(3) 
of this section, an owner-documented 
FFI. A deemed-compliant FFI will be 
treated pursuant to section 1471(b)(2) as 
having met the requirements of section 
1471(b). A deemed-compliant FFI that 
complies with the due diligence and 
withholding requirements applicable to 
such entity as provided in this para-
graph (f) will also be deemed to have 
met its withholding obligations under 
sections 1471(a) and 1472(a). For this 
purpose, an intermediary or flow- 
through entity that has a residual 
withholding obligation under § 1.1471– 
2(a)(2)(ii) must fulfill such obligation 
to be considered a deemed-compliant 
FFI. 

(1) Registered deemed-compliant FFIs. 
A registered deemed-compliant FFI 
means an FFI that meets the proce-
dural requirements described in para-
graph (f)(1)(ii) of this section and that 
either is described in any of paragraphs 
(f)(1)(i)(A) through (F) of this section 
or is treated as a registered deemed- 
compliant FFI under a Model 2 IGA. A 
registered deemed-compliant FFI also 
includes any FFI, or branch of an FFI, 
that is a reporting Model 1 FFI that 
complies with the registration require-
ments of a Model 1 IGA. 

(i) Registered deemed-compliant FFI 
categories—(A) Local FFIs. An FFI is de-
scribed in this paragraph (f)(1)(i)(A) if 
the FFI meets the following require-
ments. 

(1) The FFI is licensed and regulated 
as a financial institution under the 
laws of its country of incorporation or 
organization (which must be a FATF- 
compliant jurisdiction at the time the 
FFI registers for deemed-compliant 
status). 

(2) The FFI does not have a fixed 
place of business outside its country of 
incorporation or organization. For this 
purpose, a fixed place of business does 
not include a location that is not ad-
vertised to the public and from which 

the FFI performs solely administrative 
support functions. 

(3) The FFI does not solicit cus-
tomers or account holders outside its 
country of incorporation or organiza-
tion. For this purpose, an FFI will not 
be considered to have solicited cus-
tomers or account holders outside its 
country of incorporation or organiza-
tion merely because it operates a Web 
site, provided that the Web site does 
not specifically indicate that the FFI 
maintains accounts for or provides 
services to nonresidents, and does not 
otherwise target or solicit U.S. cus-
tomers or account holders. An FFI will 
also not be considered to have solicited 
customers or account holders outside 
its country of incorporation or organi-
zation merely because it advertises in 
print media or on a radio or television 
station that is distributed or aired pri-
marily within its country of incorpora-
tion or organization but is also inci-
dentally distributed or aired in other 
countries, provided that the advertise-
ment does not specifically indicate 
that the FFI maintains accounts for or 
provides services to nonresidents and 
does not otherwise target or solicit 
U.S. customers or account holders. 

(4) The FFI is required under the 
laws of its country of incorporation or 
organization to identify resident ac-
count holders for purposes of either in-
formation reporting or withholding of 
tax with respect to accounts held by 
residents or is required to identify resi-
dent accounts for purposes of satis-
fying such country’s AML due dili-
gence requirements. 

(5) At least 98 percent of the accounts 
by value maintained by the FFI as of 
the last day of the preceding calendar 
year are held by residents (including 
residents that are entities) of the coun-
try in which the FFI is incorporated or 
organized. An FFI that is incorporated 
or organized in a member state of the 
European Union may treat account 
holders that are residents (including 
residents that are entities) of other 
member states of the European Union 
as residents of the country in which 
the FFI is incorporated or organized 
for purposes of this calculation. 
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(6) By the later of June 30, 2014, or 
the date it registers as a deemed-com-
pliant FFI, the FFI implements poli-
cies and procedures, consistent with 
those set forth for a participating FFI 
under § 1.1471–4(c), to monitor whether 
the FFI opens or maintains an account 
for a specified U.S. person who is not a 
resident of the country in which the 
FFI is incorporated or organized (in-
cluding a U.S. person that was a resi-
dent when the account was opened but 
subsequently ceases to be a resident), 
an entity controlled or beneficially 
owned (as determined under the FFI’s 
AML due diligence) by one or more 
specified U.S. persons that are not resi-
dents of the country in which the FFI 
is incorporated or organized, or a non-
participating FFI. Such policies and 
procedures must provide that if any 
such account is discovered, the FFI 
will close such account, transfer such 
account to a participating FFI, report-
ing Model 1 FFI, or U.S. financial insti-
tution, or withhold and report on such 
account as would be required under 
§ 1.1471–4(b) and (d) if the FFI were a 
participating FFI. 

(7) With respect to each preexisting 
account held by a nonresident of the 
country in which the FFI is organized 
or held by an entity, the FFI reviews 
those accounts in accordance with the 
procedures described in § 1.1471–4(c) ap-
plicable to preexisting accounts to 
identify any U.S. account or account 
held by a nonparticipating FFI, and 
certifies to the IRS that it did not 
identify any such account as a result of 
its review, that it has closed any such 
accounts that were identified or trans-
ferred them to a participating FFI, re-
porting Model 1 FFI, or U.S. financial 
institution, or that it agrees to with-
hold and report on such accounts as 
would be required under § 1.1471–4(b) 
and (d) if it were a participating FFI. 
Such certification must be submitted 
by the due date of the FFI’s first cer-
tification of compliance required under 
paragraph (f)(1)(ii)(B) of this section. 

(8) In the case of an FFI that is a 
member of an expanded affiliated 
group, each FFI in the group is incor-
porated or organized in the same coun-
try and, with the exception of any 
member that is a retirement plan de-
scribed in § 1.1471–6(f), meets the re-

quirements set forth in this paragraph 
(f)(1)(i)(A) and the procedural require-
ments of paragraph (f)(1)(ii) of this sec-
tion. 

(9) The FFI does not have policies or 
practices that discriminate against 
opening or maintaining accounts for 
individuals who are specified U.S. per-
sons and who are residents of the FFI’s 
country of incorporation or organiza-
tion. 

(B) Nonreporting members of partici-
pating FFI groups. An FFI that is a 
member of a participating FFI group is 
described in this paragraph (f)(1)(i)(B) 
if it meets the following requirements. 

(1) By the later of June 30, 2014, or 
the date it registers with the IRS pur-
suant to paragraph (f)(1)(ii) of this sec-
tion, the FFI implements policies and 
procedures to ensure that within six 
months of opening a U.S. account or an 
account held by a recalcitrant account 
holder or a nonparticipating FFI, the 
FFI either transfers such account to an 
affiliate that is a participating FFI, re-
porting Model 1 FFI, or U.S. financial 
institution, closes the account, or be-
comes a participating FFI. 

(2) The FFI reviews its accounts that 
were opened prior to the time it imple-
ments the policies and procedures (in-
cluding time frames) described in para-
graph (f)(1)(i)(B)(1) of this section, 
using the procedures described in 
§ 1.1471–4(c) applicable to preexisting 
accounts of participating FFIs, to iden-
tify any U.S. account or account held 
by a nonparticipating FFI. Within six 
months of the identification of any ac-
count described in this paragraph, the 
FFI transfers the account to an affil-
iate that is a participating FFI, report-
ing Model 1 FFI, or U.S. financial insti-
tution, closes the account, or becomes 
a participating FFI. 

(3) By the later of June 30, 2014, or 
the date it registers with the IRS pur-
suant to paragraph (f)(1)(ii) of this sec-
tion, the FFI implements policies and 
procedures to ensure that it identifies 
any account that becomes a U.S. ac-
count or an account held by a recal-
citrant account holder or a nonpartici-
pating FFI due to a change in cir-
cumstances. Within six months of the 
date on which the FFI first has knowl-
edge or reason to know of the change 
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in the account holder’s chapter 4 sta-
tus, the FFI transfers any such account 
to an affiliate that is a participating 
FFI, reporting Model 1 FFI, or U.S. fi-
nancial institution, closes the account, 
or becomes a participating FFI. 

(C) Qualified collective investment vehi-
cles. An FFI is described in this para-
graph (f)(1)(i)(C) if it meets the fol-
lowing requirements. 

(1) The FFI is an FFI solely because 
it is an investment entity, and it is 
regulated as an investment fund either 
in its country of incorporation or orga-
nization or in all of the countries in 
which it is registered and all of the 
countries in which it operates. A fund 
will be considered to be regulated as an 
investment fund under this paragraph 
if its manager is regulated with respect 
to the investment fund in all of the 
countries in which the investment fund 
is registered and in all of the countries 
in which the investment fund operates. 

(2) Each holder of record of direct 
debt interests in the FFI in excess of 
$50,000, of any direct equity interests in 
the FFI (for example the holders of its 
units or global certificates), and of any 
other account holder of the FFI is a 
participating FFI, a registered deemed- 
compliant FFI, a retirement plan de-
scribed in § 1.1471–6(f), a non-profit or-
ganization described in paragraph 
(e)(5)(vi) of this section, a U.S. person 
that is not a specified U.S. person, a 
nonreporting IGA FFI, or an exempt 
beneficial owner. Notwithstanding the 
prior sentence, an FFI will not be pro-
hibited from qualifying as a qualified 
collective investment vehicle solely be-
cause it has issued interests in bearer 
form provided that the FFI ceased 
issuing interests in such form after De-
cember 31, 2012, retires all such inter-
ests upon surrender, and establishes 
policies and procedures to redeem or 
immobilize all such interests prior to 
January 1, 2017, and that prior to pay-
ment the FFI documents the account 
holder in accordance with the proce-
dures set forth in § 1.1471–4(c) applicable 
to accounts other than preexisting ac-
counts and agrees to withhold and re-
port on such accounts as would be re-
quired under § 1.1471–4(b) and (d) if it 
were a participating FFI. For purposes 
of this paragraph (f)(1)(i)(C), an FFI 
may disregard equity interests owned 

by specified U.S. persons acquired with 
seed capital within the meaning of 
paragraph (i)(4) of this section if the 
specified U.S. person is described in 
paragraph (i)(3)(i) and (ii) of this sec-
tion (substituting the term U.S. person 
for the terms FFI and member), and the 
specified U.S. person neither has held, 
nor intends to hold, such interest for 
more than three years. 

(3) In the case of an FFI that is part 
of an expanded affiliated group, all 
other FFIs in the expanded affiliated 
group are participating FFIs, reg-
istered deemed-compliant FFIs, spon-
sored FFIs described in paragraph 
(f)(1)(i)(F)(1) or (2) of this section, non-
reporting IGA FFIs, or exempt bene-
ficial owners. 

(D) Restricted funds. An FFI is de-
scribed in this paragraph (f)(1)(i)(D) if 
it meets the following requirements. 

(1) The FFI is an FFI solely because 
it is an investment entity, and it is 
regulated as an investment fund under 
the laws of its country of incorporation 
or organization (which must be a 
FATF-compliant jurisdiction at the 
time the FFI registers for deemed-com-
pliant status) or in all of the countries 
in which it is registered and in all of 
the countries in which it operates. A 
fund will be considered to be regulated 
as an investment fund for purposes of 
this paragraph if its manager is regu-
lated with respect to the fund in all of 
the countries in which the investment 
fund is registered and in all of the 
countries in which the investment fund 
operates. 

(2) Interests issued directly by the 
fund are redeemed by or transferred by 
the fund rather than sold by investors 
on any secondary market. Notwith-
standing the prior sentence, an FFI 
will not be prohibited from qualifying 
as a restricted fund solely because it 
issued interests in bearer form pro-
vided that the FFI ceased issuing inter-
ests in bearer form after December 31, 
2012, retires all such interests upon sur-
render, and establishes policies and 
procedures to redeem or immobilize all 
such interests prior to January 1, 2017, 
and that prior to payment the FFI doc-
uments the account holder in accord-
ance with the procedures set forth in 
§ 1.1471–4(c) applicable to accounts 
other than preexisting accounts and 
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agrees to withhold and report on such 
accounts as would be required under 
§ 1.1471–4(b) and (d) if it were a partici-
pating FFI. For purposes of this para-
graph (f)(1)(i)(D), interests in the FFI 
that are issued by the fund through a 
transfer agent or distributor that does 
not hold the interests as a nominee of 
the account holder will be considered 
to have been issued directly by the 
fund. 

(3) Interests that are not issued di-
rectly by the fund are sold only 
through distributors that are partici-
pating FFIs, registered deemed-compli-
ant FFIs, nonregistering local banks 
described in paragraph (f)(2)(i) of this 
section, or restricted distributors de-
scribed in paragraph (f)(4) of this sec-
tion. For purposes of this paragraph 
(f)(1)(i)(D) and paragraph (f)(4) of this 
section, a distributor means an under-
writer, broker, dealer, or other person 
who participates, pursuant to a con-
tractual arrangement with the FFI, in 
the distribution of securities and holds 
interests in the FFI as a nominee. 

(4) The FFI ensures that by the later 
of December 31, 2014, or six months 
after the date the FFI registers as a 
deemed-compliant FFI, each agree-
ment that governs the distribution of 
its debt or equity interests prohibits 
sales and other transfers of debt or eq-
uity interests in the FFI (other than 
interests that are both distributed by 
and held through a participating FFI) 
to specified U.S. persons, nonpartici-
pating FFIs, or passive NFFEs with 
one or more substantial U.S. owners. In 
addition, by that date, the FFI’s pro-
spectus and all marketing materials 
must indicate that sales and other 
transfers of interests in the FFI to 
specified U.S. persons, nonpartici-
pating FFIs, or passive NFFEs with 
one or more substantial U.S. owners 
are prohibited unless such interests are 
both distributed by and held through a 
participating FFI. 

(5) The FFI ensures that by the later 
of December 31, 2014, or six months 
after the date the FFI registers as a 
deemed-compliant FFI, each agree-
ment entered into by the FFI that gov-
erns the distribution of its debt or eq-
uity interests requires the distributor 
to notify the FFI of a change in the 
distributor’s chapter 4 status within 90 

days of the change. The FFI must, with 
respect to any distributor that ceases 
to qualify as a distributor identified in 
paragraph (f)(1)(i)(D)(3) of this section, 
terminate its distribution agreement 
with the distributor, or cause the dis-
tribution agreement to be terminated, 
within 90 days of the notification of the 
distributor’s change in status and, with 
respect to all debt and equity interests 
of the FFI issued through that dis-
tributor, redeem those interests, con-
vert those interests to direct holdings 
in the fund, or cause those interests to 
be transferred to another distributor 
identified in paragraph (f)(1)(i)(D)(3) of 
this section within six months of the 
distributor’s change in status. 

(6) With respect to any of the FFI’s 
preexisting direct accounts that are 
held by the beneficial owner of the in-
terest in the FFI, the FFI reviews 
those accounts in accordance with the 
procedures (and time frames) described 
in § 1.1471–4(c) applicable to preexisting 
accounts to identify any U.S. account 
or account held by a nonparticipating 
FFI. Notwithstanding the previous sen-
tence, the FFI will not be required to 
review the account of any individual 
investor that purchased its interest at 
a time when all of the FFI’s distribu-
tion agreements and its prospectus 
contained an explicit prohibition of the 
issuance and/or sale of shares to U.S. 
entities and U.S. resident individuals. 
An FFI will not be required to review 
the account of any investor that pur-
chased its interest in bearer form until 
the time of payment, but at such time 
will be required to document the ac-
count in accordance with procedures 
set forth in § 1.1471–4(c) applicable to 
accounts other than preexisting ac-
counts. The FFI is required to certify 
to the IRS either that it did not iden-
tify any U.S. account or account held 
by a nonparticipating FFI as a result 
of its review or, if any such accounts 
were identified, that the FFI will ei-
ther redeem such accounts, transfer 
such accounts to an affiliate or other 
FFI that is a participating FFI, report-
ing Model 1 FFI, or U.S. financial insti-
tution, or withhold and report on such 
accounts as would be required under 
§ 1.1471–4(b) and (d) if it were a partici-
pating FFI. Such certification must be 
submitted to the IRS by the due date 
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of the FFI’s first certification of com-
pliance required under paragraph 
(f)(1)(ii)(B) of this section. 

(7) By the later of June 30, 2014, or 
the date that it registers as a deemed- 
compliant FFI, the FFI implements 
the policies and procedures described 
in § 1.1471–4(c) to ensure that it either— 

(i) Does not open or maintain an ac-
count for, or make a withholdable pay-
ment to, any specified U.S. person, 
nonparticipating FFI, or passive NFFE 
with one or more substantial U.S. own-
ers and, if it discovers any such ac-
counts, closes all accounts for any such 
person within six months of the date 
that the FFI had reason to know the 
account holder became such a person; 
or 

(ii) Withholds and reports on any ac-
count held by, or any withholdable 
payment made to, any specified U.S. 
person, nonparticipating FFI, or pas-
sive NFFE with one or more substan-
tial U.S. owners to the extent and in 
the manner that would be required 
under § 1.1471–4(b) and (d) if the FFI 
were a participating FFI. 

(8) For an FFI that is part of an ex-
panded affiliated group, all other FFIs 
in the expanded affiliated group are 
participating FFIs, registered deemed- 
compliant FFIs, sponsored FFIs de-
scribed in paragraph (f)(1)(i)(F)(1) or (2) 
of this section, nonreporting IGA FFIs, 
or exempt beneficial owners. 

(E) Qualified credit card issuers and 
servicers. An FFI is described in this 
paragraph (f)(1)(i)(E) if the FFI meets 
the following requirements. 

(1) The FFI is an FFI solely because 
it is an issuer or servicer of credit 
cards that accepts deposits, on its own 
behalf or, in the case of a servicer, on 
behalf of a credit card issuer, only 
when a customer makes a payment in 
excess of a balance due with respect to 
the credit card account and the over-
payment is not immediately returned 
to the customer. 

(2) By the later of June 30, 2014, or 
the date it registers as a deemed-com-
pliant FFI, the FFI implements poli-
cies and procedures to either prevent a 
customer deposit in excess of $50,000 or 
to ensure that any customer deposit in 
excess of $50,000 is refunded to the cus-
tomer within 60 days. For this purpose, 
a customer deposit does not refer to 

credit balances to the extent of dis-
puted charges but does include credit 
balances resulting from merchandise 
returns. 

(F) Sponsored investment entities and 
controlled foreign corporations. An FFI is 
described in this paragraph (f)(1)(i)(F) 
if the FFI is described in paragraph 
(f)(1)(i)(F)(1) or (2) of this section and 
the sponsoring entity meets the re-
quirements of paragraph (f)(1)(i)(F)(3) 
of this section. 

(1) An FFI is a sponsored investment 
entity described in this paragraph 
(f)(1)(i)(F)(1) if— 

(i) It is an investment entity that is 
not a QI, WP (except to the extent per-
mitted in the WP agreement), or WT; 
and 

(ii) An entity, other than a non-
participating FFI, has agreed with the 
FFI to act as a sponsoring entity for 
the FFI. 

(2) An FFI is a sponsored controlled 
foreign corporation described in this 
paragraph (f)(1)(i)(F)(2) if the FFI 
meets the following requirements— 

(i) The FFI is a controlled foreign 
corporation as defined in section 957(a) 
that is not a QI, WP, or WT; 

(ii) The FFI is wholly owned, directly 
or indirectly, by a U.S. financial insti-
tution that agrees with the FFI to act 
as a sponsoring entity for the FFI; and 

(iii) The FFI shares a common elec-
tronic account system with the spon-
soring entity that enables the spon-
soring entity to identify all account 
holders and payees of the FFI and to 
access all account and customer infor-
mation maintained by the FFI includ-
ing, but not limited to, customer iden-
tification information, customer docu-
mentation, account balance, and all 
payments made to the account holder 
or payee. 

(3) A sponsoring entity described in 
paragraph (f)(1)(i)(F)(1)(ii) or 
(f)(1)(i)(F)(2)(ii) of this section meets 
the requirements of this paragraph 
(f)(1)(i)(F)(3) if the sponsoring entity— 

(i) Is authorized to act on behalf of 
the FFI (such as a fund manager, trust-
ee, corporate director, or managing 
partner) to fulfill all due diligence, 
withholding, and reporting responsibil-
ities that the FFI would have assumed 
if it were a participating FFI; 
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(ii) Has registered with the IRS as a 
sponsoring entity; 

(iii) Has registered the FFI with the 
IRS by the later of January 1, 2017, or 
the date that the FFI identifies itself 
as qualifying under this paragraph 
(f)(1)(i)(F); 

(iv) Agrees to perform, on behalf of 
the FFI, all due diligence, withholding, 
reporting, and other requirements that 
the FFI would have been required to 
perform if it were a participating FFI; 

(v) Identifies the FFI in all reporting 
completed on the FFI’s behalf to the 
extent required under §§ 1.1471– 
4(d)(2)(ii)(C) and 1.1474–1; 

(vi) Performs the verification proce-
dures required under § 1.1471–4(f) on be-
half of the FFI, including the certifi-
cation required under § 1.1471–4(f)(3); 

(vii) Performs the verification proce-
dures required under paragraphs (j) and 
(k) of this section; and 

(viii) Has not had its status as a spon-
soring entity revoked. 

(4) The IRS may revoke a sponsoring 
entity’s status as a sponsor with re-
spect to all sponsored FFIs if there is a 
material failure by the sponsoring enti-
ty to comply with its obligations under 
paragraph (f)(1)(i)(F)(3) of this section 
with respect to any sponsored FFI. 

(5) A sponsoring entity is not liable 
for any failure to comply with the obli-
gations contained in paragraph 
(f)(1)(i)(F)(3) of this section unless the 
sponsoring entity is a withholding 
agent that is separately liable for the 
failure to withhold on or report with 
respect to a payment made by the 
sponsoring entity on behalf of the 
sponsored FFI. A sponsored FFI will 
remain liable for any failure of its 
sponsoring entity to comply with the 
obligations contained in paragraph 
(f)(1)(i)(F)(3) of this section that the 
sponsoring entity has agreed to under-
take on behalf of the FFI, even if the 
sponsoring entity is also a withholding 
agent and is itself separately liable for 
the failure to withhold on or report 
with respect to a payment made by the 
sponsoring entity on behalf of the 
sponsored FFI. The same tax, interest, 
or penalties, however, shall not be col-
lected more than once. 

(ii) Procedural requirements for reg-
istered deemed-compliant FFIs. A reg-
istered deemed-compliant FFI de-

scribed in paragraph (f)(1)(i)(A) 
through (E) of this section may use one 
or more agents to perform the nec-
essary due diligence to identify its ac-
count holders and to take any required 
action associated with obtaining and 
maintaining its deemed-compliant sta-
tus. The FFI, however, remains respon-
sible for ensuring that the require-
ments for its deemed-compliant status 
are met. Unless otherwise provided in 
this section, a registered deemed-com-
pliant FFI described in paragraph 
(f)(1)(i)(A) through (E) of this section is 
required to— 

(A) Register with the IRS pursuant 
to procedures prescribed by the IRS 
and agree to comply with the terms of 
its registered deemed-compliant sta-
tus. 

(B) Have its responsible officer cer-
tify, on or before July 1 of the calendar 
year following the end of each certifi-
cation period, that all of the require-
ments for the deemed-compliant status 
claimed by the FFI have been satisfied 
during the certification period. The re-
sponsible officer may certify collec-
tively for the FFI’s expanded affiliated 
group that all of the requirements for 
the deemed-compliant status claimed 
by each member of the expanded affili-
ated group that is a registered deemed- 
compliant FFI (other than a member 
that is a reporting Model 1 FFI or 
deemed-compliant FFI under an appli-
cable Model 1 IGA) have been satisfied. 
The certification must be made on the 
form and in the manner prescribed by 
the IRS. The first certification period 
begins on the later of the date the FFI 
registers as a deemed-compliant FFI 
and is issued a GIIN, or June 30, 2014, 
and ends at the close of the third full 
calendar year following that date. Each 
subsequent certification period is the 
three calendar year period following 
the previous certification period. 

(C) Maintain in its records the con-
firmation from the IRS of the FFI’s 
registration as a deemed-compliant 
FFI and GIIN or such other informa-
tion as the IRS specifies in forms or 
other guidance; and 

(D) Agree to notify the IRS if there is 
a change in circumstances that would 
make the FFI ineligible for the 
deemed-compliant status for which it 
has registered, and to do so within six 
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months of the change in circumstances 
unless the FFI is able to resume its eli-
gibility for its registered-deemed com-
pliant status within the six month no-
tification period. 

(iii) Deemed-compliant FFI that is 
merged or acquired. A deemed-compliant 
FFI that becomes a participating FFI 
or a member of a participating FFI 
group as a result of a merger or acqui-
sition will not be required to redeter-
mine the chapter 4 status of any ac-
count maintained by the FFI prior to 
the date of the merger or acquisition 
unless that account has a subsequent 
change in circumstances. 

(2) Certified deemed-compliant FFIs. A 
certified deemed-compliant FFI means 
an FFI described in any of paragraphs 
(f)(2)(i) through (v) of this section that 
has certified as to its status as a 
deemed-compliant FFI by providing a 
withholding agent with the documenta-
tion described in § 1.1471–3(d)(5) applica-
ble to the relevant deemed-compliant 
category. A certified deemed-compliant 
FFI is not required to register with the 
IRS. 

(i) Nonregistering local bank. An FFI is 
described in this paragraph (f)(2)(i) if 
the FFI meets the following require-
ments. 

(A) The FFI operates solely as (and is 
licensed and regulated under the laws 
of its country of incorporation or orga-
nization as)— 

(1) A bank; or 
(2) A credit union or similar coopera-

tive credit organization that is oper-
ated without profit. 

(B) The FFI’s business consists pri-
marily of receiving deposits from and 
making loans to, with respect to a 
bank, retail customers that are unre-
lated to such bank and, with respect to 
a credit union or similar cooperative 
credit organization, members, provided 
that no such member has a greater 
than 5 percent interest in such credit 
union or cooperative credit organiza-
tion. For purposes of this paragraph 
(f)(2)(i)(B), a customer is related to a 
bank if the customer and the bank 
have a relationship described in section 
267(b). For purposes of determining 
whether a member has a greater than 5 
percent interest in a credit union or co-
operative credit organization, the 
member must aggregate the ownership 

or beneficial interests in the credit 
union or cooperative credit organiza-
tion that are owned or held by a re-
lated member. A member of a credit 
union or cooperative credit organiza-
tion is related to another member if 
the relationship of such members is de-
scribed in section 267(b). 

(C) The FFI does not have a fixed 
place of business outside its country of 
incorporation or organization. For this 
purpose, a fixed place of business does 
not include a location that is not ad-
vertised to the public and from which 
the FFI performs solely administrative 
support functions. 

(D) The FFI does not solicit cus-
tomers or account holders outside its 
country of incorporation or organiza-
tion. For this purpose, an FFI will not 
be considered to have solicited cus-
tomers or account holders outside its 
country of incorporation or organiza-
tion merely because it operates a Web 
site, provided that the Web site does 
not permit account opening, does not 
indicate that the FFI maintains ac-
counts for or provides services to non-
residents, and does not otherwise tar-
get or solicit U.S. customers or ac-
count holders. An FFI will also not be 
considered to have solicited customers 
or account holders outside its country 
of incorporation or organization mere-
ly because it advertises in print media 
or on a radio or television station that 
is distributed or aired primarily within 
its country of incorporation or organi-
zation but is also incidentally distrib-
uted or aired in other countries, pro-
vided that the advertisement does not 
indicate that the FFI maintains ac-
counts for or provides services to non-
residents and does not otherwise target 
or solicit U.S. customers or account 
holders. 

(E) The FFI does not have more than 
$175 million in assets on its balance 
sheet and, if the FFI is a member of an 
expanded affiliated group, the group 
does not have more than $500 million in 
total assets on its consolidated or com-
bined balance sheets. 

(F) With respect to an FFI that is 
part of an expanded affiliated group, 
each member of the expanded affiliated 
group is incorporated or organized in 
the same country and does not have a 
fixed place of business outside of that 
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country. For this purpose, a fixed place 
of business does not include a location 
that is not advertised to the public and 
from which the FFI performs solely ad-
ministrative support functions. Fur-
ther, each FFI in the group, other than 
an FFI described in paragraph (f)(2)(ii) 
of this section or § 1.1471–6(f), meets the 
requirements set forth in this para-
graph (f)(2)(i). For this purpose, a fixed 
place of business does not include a lo-
cation that is not advertised to the 
public and from which the FFI per-
forms solely administrative support 
functions. 

(ii) FFIs with only low-value accounts. 
An FFI is described in this paragraph 
(f)(2)(ii) if the FFI meets the following 
requirements: 

(A) The FFI is not an investment en-
tity. 

(B) No financial account maintained 
by the FFI (or, in the case of an FFI 
that is a member of an expanded affili-
ated group, by any member of the ex-
panded affiliated group) has a balance 
or value in excess of $50,000. The bal-
ance or value of a financial account 
shall be determined by applying the 
rules described in paragraph (b)(4) of 
this section, substituting the term fi-
nancial account for the term depository 
account and the term person for the 
term individual. 

(C) The FFI does not have more than 
$50 million in assets on its balance 
sheet as of the end of its most recent 
accounting year. In the case of an FFI 
that is a member of an expanded affili-
ated group, the entire expanded affili-
ated group does not have more than $50 
million in assets on its consolidated or 
combined balance sheet as of the end of 
its most recent accounting year. 

(iii) Sponsored, closely held investment 
vehicles. Subject to the provisions of 
paragraph (f)(2)(iii)(E) of this section, 
an FFI is described in this paragraph 
(f)(2)(iii) if it meets the requirements 
described in paragraphs (f)(2)(iii)(A) 
through (D) of this section. 

(A) The FFI is an FFI solely because 
it is an investment entity and is not a 
QI, WP, or WT. 

(B) A participating FFI, reporting 
Model 1 FFI, or U.S. financial institu-
tion agrees to fulfill all due diligence, 
withholding, and reporting responsibil-

ities that the FFI would have assumed 
if it were a participating FFI. 

(C) Twenty or fewer individuals own 
all of the debt and equity interests in 
the FFI (disregarding debt interests 
owned by U.S. financial institutions, 
participating FFIs, registered deemed- 
compliant FFIs, and certified deemed- 
compliant FFIs and equity interests 
owned by an entity if that entity owns 
100 percent of the equity interests in 
the FFI and is itself a sponsored FFI 
under this paragraph (f)(2)(iii)). 

(D) The sponsoring entity complies 
with the following requirements— 

(1) The sponsoring entity has reg-
istered with the IRS as a sponsoring 
entity; 

(2) The sponsoring entity agrees to 
perform, on behalf of the FFI, all due 
diligence, withholding, reporting, and 
other requirements that the FFI would 
have been required to perform if it 
were a participating FFI and retains 
documentation collected with respect 
to the FFI for a period of six years; 

(3) The sponsoring entity identifies 
the FFI in all reporting completed on 
the FFI’s behalf to the extent required 
under §§ 1.1471–4(d)(2)(ii)(C) and 1.1474–1; 

(4) The sponsoring entity performs 
the verification procedures required 
under § 1.1471–4(f) on behalf of the FFI, 
including the certification required 
under § 1.1471–4(f)(3); 

(5) The sponsoring entity performs 
the verification procedures required 
under paragraphs (j) and (k) of this sec-
tion; and 

(6) The sponsoring entity has not had 
its status as a sponsor revoked. 

(E) The IRS may revoke a sponsoring 
entity’s status as a sponsoring entity 
with respect to all sponsored FFIs if 
there is a material failure by the spon-
soring entity to comply with its obliga-
tions under paragraph (f)(2)(iii)(D) of 
this section with respect to any spon-
sored FFI. A sponsoring entity is not 
liable for any failure to comply with 
the obligations contained in paragraph 
(f)(2)(iii)(D) of this section unless the 
sponsoring entity is a withholding 
agent that is separately liable for the 
failure to withhold on or report with 
respect to a payment made by the 
sponsoring entity on behalf of the 
sponsored FFI. A sponsored FFI will 
remain liable for any failure of its 
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sponsoring entity to comply with the 
obligations contained in paragraph 
(f)(2)(iii)(D) of this section that the 
sponsoring entity has agreed to under-
take on behalf of the FFI, even if the 
sponsoring entity is also a withholding 
agent and is itself separately liable for 
the failure to withhold on or report 
with respect to a payment made by the 
sponsoring entity on behalf of the 
sponsored FFI. The same tax, interest, 
or penalties, however, shall not be col-
lected more than once. 

(iv) Limited life debt investment entities 
(transitional). An FFI is described in 
this paragraph (f)(2)(iv) if the FFI is 
the beneficial owner of the payment (or 
of payments made with respect to the 
account) and the FFI meets the fol-
lowing requirements. 

(A) The FFI is an investment entity 
that issued one or more classes of debt 
or equity interests to investors pursu-
ant to a trust indenture or similar 
agreement and all of such interests 
were issued on or before January 17, 
2013. 

(B) The FFI was in existence as of 
January 17, 2013, and has entered into a 
trust indenture or similar agreement 
that requires the FFI to pay to inves-
tors holding substantially all of the in-
terests in the FFI, no later than a set 
date or period following the maturity 
of the last asset held by the FFI, all 
amounts that such investors are enti-
tled to receive from the FFI. 

(C) The FFI was formed and operated 
for the purpose of purchasing or acquir-
ing specific types of debt instruments 
or interests therein and holding those 
assets subject to reinvestment only 
under prescribed circumstances to ma-
turity. 

(D) Substantially all of the assets of 
the FFI consist of debt instruments or 
interests therein (including assets ac-
quired pursuant to a foreclosure, re-
structuring, workout, or similar event 
with respect to a debt instrument). 

(E) All payments made to the inves-
tors of the FFI (other than holders of a 
de minimis interest) are either cleared 
through a clearing organization or cus-
todial institution that is a partici-
pating FFI, reporting Model 1 FFI, or 
U.S. financial institution or made 
through a transfer agent that is a par-

ticipating FFI, reporting Model 1 FFI, 
or U.S. financial institution. 

(F) The FFI’s trustee or fiduciary is 
not authorized through a fiduciary 
duty or otherwise to fulfill the obliga-
tions of a participating FFI under 
§ 1.1471–4 and no other person has the 
authority to fulfill the obligations of a 
participating FFI under § 1.1471–4 on be-
half of the FFI. 

(v) Certain investment entities that do 
not maintain financial accounts. An FFI 
is described in this paragraph (f)(2)(v) if 
the FFI meets the following require-
ments. 

(A) The FFI is a financial institution 
solely because it is described in para-
graph (e)(4)(i)(A) of this section. 

(B) The FFI does not maintain finan-
cial accounts. 

(3) Owner-documented FFIs—(i) In gen-
eral. An owner-documented FFI means 
an FFI that meets the requirements of 
paragraph (f)(3)(ii) of this section. An 
FFI may only be treated as an owner- 
documented FFI with respect to pay-
ments received from and accounts held 
with a designated withholding agent 
(or with respect to payments received 
from and accounts held with another 
FFI that is also treated as an owner- 
documented FFI by such designated 
withholding agent). A designated with-
holding agent is a U.S. financial insti-
tution, participating FFI, or reporting 
Model 1 FFI that agrees to undertake 
the additional due diligence and re-
porting required under paragraphs 
(f)(3)(ii)(D) and (E) of this section in 
order to treat the FFI as an owner-doc-
umented FFI. An FFI meeting the re-
quirements of this paragraph (f)(3) will 
only be treated as a deemed-compliant 
FFI with respect to a payment or ac-
count for which it does not act as an 
intermediary. 

(ii) Requirements of owner-documented 
FFI status. An FFI meets the require-
ments of this paragraph (f)(3)(ii) only 
if— 

(A) The FFI is an FFI solely because 
it is an investment entity; 

(B) The FFI is not owned by or in an 
expanded affiliated group with any FFI 
that is a depository institution, custo-
dial institution, or specified insurance 
company; 
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(C) The FFI does not maintain a fi-
nancial account for any nonpartici-
pating FFI; 

(D) The FFI provides the designated 
withholding agent with all of the docu-
mentation described in § 1.1471–3(d)(6) 
and agrees to notify the withholding 
agent if there is a change in cir-
cumstances; and 

(E) The designated withholding agent 
agrees to report to the IRS (or, in the 
case of a reporting Model 1 FFI, to the 
relevant foreign government or agency 
thereof) all of the information de-
scribed in § 1.1471–4(d) or § 1.1474–1(i) (as 
appropriate) with respect to any speci-
fied U.S. persons that are identified in 
§ 1.1471–3(d)(6)(iv)(A)(1) and (2). Not-
withstanding the previous sentence, 
the designated withholding agent is 
not required to report information 
with respect to an indirect owner of 
the FFI that holds its interest through 
a participating FFI, a deemed-compli-
ant FFI (other than an owner-docu-
mented FFI), an entity that is a U.S. 
person, an exempt beneficial owner, or 
an excepted NFFE. 

(4) Definition of a restricted distributor. 
An entity is a restricted distributor for 
purposes of paragraph (f)(1)(i)(D) of this 
section (relating to registered deemed- 
compliant restricted funds) if it oper-
ates as a distributor that holds debt or 
equity interests in a restricted fund as 
a nominee and meets the following re-
quirements. 

(i) The distributor provides invest-
ment services to at least 30 customers 
unrelated to each other and fewer than 
half of the distributor’s customers are 
related to each other. For purposes of 
this paragraph (f)(4)(i), customers are 
related to each other if they have a re-
lationship with each other described in 
section 267(b). 

(ii) The distributor is required to per-
form AML due diligence procedures 
under the anti-money laundering laws 
of its country of incorporation or orga-
nization (which must be a FATF-com-
pliant jurisdiction). 

(iii) The distributor operates solely 
in its country of incorporation or orga-
nization, does not have a fixed place of 
business outside that country, and, if 
such distributor belongs to an ex-
panded affiliated group, has the same 
country of incorporation or organiza-

tion as all other members of its ex-
panded affiliated group. For this pur-
pose, a fixed place of business does not 
include a location that is not adver-
tised to the public and from which the 
FFI performs solely administrative 
support functions. 

(iv) The distributor does not solicit 
customers or account holders outside 
its country of incorporation or organi-
zation. For this purpose, a distributor 
will not be considered to have solicited 
customers or account holders outside 
its country of organization merely be-
cause it operates a Web site, provided 
that the Web site does not permit ac-
count opening by persons identified as 
nonresidents, does not specifically 
state that nonresidents may acquire 
securities from the distributor, and 
does not otherwise target U.S. cus-
tomers or account holders. A dis-
tributor will also not be considered to 
have solicited customers or account 
holders outside its country of incorpo-
ration or organization merely because 
it advertises in print media or on a 
radio or television station that is dis-
tributed or aired primarily within its 
country of incorporation or organiza-
tion but is also incidentally distributed 
or aired in other countries, provided 
that the advertisement does not indi-
cate that the distributor maintains ac-
counts for or provides services to non-
residents and does not otherwise target 
or solicit U.S. customers or account 
holders. 

(v) The distributor does not have 
more than $175 million in total assets 
under management and has no more 
than $7 million in gross revenue on its 
income statement for the most recent 
financial accounting year and, if the 
distributor belongs to an expanded af-
filiated group, the entire group does 
not have more than $500 million in 
total assets under management or 
more than $20 million in gross revenue 
for its most recent financial account-
ing year on a combined or consolidated 
income statement. 

(vi) The distributor provides the re-
stricted fund (or another distributor of 
the restricted fund that is a partici-
pating FFI or registered deemed-com-
pliant FFI, and with which the dis-
tributor has entered into its distribu-
tion agreement) with a valid Form W– 
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8 indicating that the distributor satis-
fies the requirements to be a restricted 
distributor. 

(vii) The agreement governing the 
distributor’s distribution of debt or eq-
uity interests of the restricted fund— 

(A) Prohibits the distributor from 
distributing any securities to specified 
U.S. persons, passive NFFEs that have 
one or more substantial U.S. owners, 
and nonparticipating FFIs; 

(B) Requires that if the distributor 
does distribute securities to any of the 
persons described in this paragraph 
(f)(4)(vii), it will cause the restricted 
fund to redeem or retire those inter-
ests, or it will transfer those interests 
to a distributor that is a participating 
FFI or reporting Model 1 FFI, within 
six months and the commission paid to 
the distributor will be forfeited to the 
restricted fund or to the participating 
FFI to which those interests are trans-
ferred; and 

(C) Requires the distributor to notify 
the restricted fund (or another dis-
tributor of the restricted fund that is a 
participating FFI, reporting Model 1 
FFI, or registered deemed-compliant 
FFI and with which the distributor has 
entered into its distribution agree-
ment) of a change in the distributor’s 
chapter 4 status within 90 days of the 
change in status. 

(viii) With respect to sales after De-
cember 31, 2011, and prior to the time 
the restrictions described in paragraph 
(f)(4)(vii) of this section were incor-
porated into the distribution agree-
ment, either the agreement governing 
the distributor’s distribution of debt or 
equity interests of the relevant FFI 
contained a prohibition of the sale of 
such securities to U.S. entities or U.S. 
resident individuals, or the distributor 
reviews all accounts relating to such 
sales in accordance with the procedures 
(and time frames) described in § 1.1471– 
4(c) applicable to preexisting accounts 
and certifies that it has caused the re-
stricted fund to redeem or retire, or it 
has transferred all securities sold to 
any of the persons described in para-
graph (f)(4)(vii) of this section. If the 
distribution agreement addressed in 
the prior sentence contained only a 
prohibition on the sale of securities to 
U.S. resident individuals, the dis-
tributor will not be required to review 

the individual accounts relating to 
such sales but must review and make 
certifications with respect to all entity 
accounts in the manner described in 
the previous sentence. 

(g) Recalcitrant account holders—(1) 
Scope. This paragraph (g) provides rules 
for determining when an account hold-
er of a participating FFI or registered 
deemed-compliant FFI is a recalcitrant 
account holder. Paragraph (g)(2) of this 
section defines the term recalcitrant 
account holder. Paragraphs (g)(3) and 
(4) of this section provide timing rules 
for when an account holder will begin 
to be treated as a recalcitrant account 
holder by a participating FFI and when 
an account holder will cease to be 
treated as a recalcitrant account hold-
er by such institution. For rules for de-
termining the holder of an account, see 
paragraph (a)(3) of this section. For the 
withholding requirements of an FFI 
with respect to its recalcitrant account 
holders, see paragraph (f) of this sec-
tion and § 1.1471–4(b). For the reporting 
requirements of an FFI with respect to 
its recalcitrant account holders, see 
§ 1.1471–4(d)(6), and, for the reporting 
required with respect to payments 
made to such account holders, see 
§ 1.1474–1(d)(4)(iii). A U.S. branch treat-
ed as a U.S. person shall apply the pre-
sumption rules of § 1.1471–3(f) (for for-
eign entity account holders) and chap-
ter 3 or 61 (for individual payees) to de-
termine the status of a payee if it can-
not reliably associate a payment made 
to the payee with valid documentation 
and does not apply this paragraph (g). 

(2) Recalcitrant account holder. The 
term recalcitrant account holder means 
any holder of an account maintained 
by an FFI if such account holder is not 
an FFI (or presumed to be an FFI 
under § 1.1471–3(f)), the account does 
not meet the requirements of the ex-
ception to U.S. account status de-
scribed in paragraph (a)(4) of this sec-
tion (for depository accounts with a 
balance of $50,000 or less) and does not 
qualify for any of the exceptions from 
the documentation requirements de-
scribed in § 1.1471–4(c)(3)(iii), (c)(4)(iii), 
(c)(5)(iii), (c)(5)(iv)(E) (or the partici-
pating FFI elects to forego such excep-
tions) and— 

(i) The account holder fails to com-
ply with requests by the FFI for the 
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documentation or information that is 
required under § 1.1471–4(c) for deter-
mining the status of such account as a 
U.S. account or other than a U.S. ac-
count; 

(ii) The account holder fails to pro-
vide a valid Form W–9 upon request 
from the FFI or fails to provide a cor-
rect name and TIN combination upon 
request from the FFI when the FFI has 
received notice from the IRS indi-
cating that the name and TIN com-
bination reported by the FFI for the 
account holder is incorrect; 

(iii) If foreign law would (but for a 
waiver) prevent reporting by the FFI 
(or branch or division thereof) of the 
information described in § 1.1471–4(d)(3) 
or (5) with respect to such account, the 
account holder (or substantial U.S. 
owner of an account holder that is a 
U.S. owned foreign entity) fails to pro-
vide a valid and effective waiver to per-
mit such reporting; or 

(iv) The account holder provides the 
documentation described in § 1.1471– 
3(d)(12) to establish its status as a pas-
sive NFFE (other than a WP or WT) 
but fails to provide the information re-
garding its owners required under 
§ 1.1471–3(d)(12)(iii). 

(3) Start of recalcitrant account holder 
status—(i) Preexisting accounts identified 
under the procedures described in § 1.1471– 
4(c) for identifying U. S. accounts—(A) In 
general. An account holder of a pre-
existing account described in para-
graph (g)(2) of this section maintained 
by a participating FFI will be treated 
as a recalcitrant account holder begin-
ning on the dates provided in para-
graphs (g)(3)(B) through (D) of this sec-
tion. An account holder of a pre-
existing account described in para-
graph (g)(2) of this section that is 
maintained by a registered deemed- 
compliant FFI will be treated as a re-
calcitrant account holder beginning on 
the dates provided in paragraph (f) of 
this section (setting forth the time by 
which the FFI must identify its ac-
counts in accordance with the require-
ments of § 1.1471–4(c) in order to meet 
the requirements of its applicable reg-
istered deemed-compliant status). 

(B) Accounts other than high-value ac-
counts. Account holders of preexisting 
accounts maintained by a participating 
FFI that are not high-value accounts 

(as described in § 1.1471–4(c)(5)(iv)(D)) 
and that are described in paragraph 
(g)(2) of this section will be treated as 
recalcitrant account holders beginning 
on the date that is two years after the 
effective date of the FFI agreement. 

(C) High-value accounts. Account 
holders of preexisting accounts main-
tained by a participating FFI that are 
high-value accounts (as described in 
§ 1.1471–4(c)(5)(iv)(D)) and that are de-
scribed in paragraph (g)(2) of this sec-
tion will be treated as recalcitrant ac-
count holders beginning on the date 
that is one year after the effective date 
of the FFI agreement. 

(D) Preexisting accounts that become 
high-value accounts. With respect to a 
calendar year beginning after Decem-
ber 31, 2015, an account holder that is 
described in paragraph (g)(2) of this 
section and that holds a preexisting ac-
count that a participating FFI identi-
fies as a high-value account pursuant 
to § 1.1471–4(c)(5)(iv)(D) will be treated 
as a recalcitrant account holder begin-
ning on the earlier of the date a 
withholdable payment is made to the 
account following end of the calendar 
year in which the account is identified 
as a high-value account or the date 
that is six months after the calendar 
year end. 

(ii) Accounts that are not preexisting 
accounts and accounts requiring name/ 
TIN correction. An account holder of an 
account other than a preexisting ac-
count and that is described in para-
graph (g)(2) of this section will be 
treated as a recalcitrant account hold-
er beginning on the date that is the 
earlier of 90 days after the account is 
opened by the participating FFI or the 
date that a withholdable payment that 
is subject to withholding under § 1.1441– 
2(a) is made to the account. An account 
holder for which the participating FFI 
received a notice from the IRS indi-
cating that the name and TIN com-
bination provided for the account hold-
er is incorrect will be treated as a re-
calcitrant account holder following the 
date of such notice within the time 
prescribed in § 31.3406(d)–5(a) of this 
chapter. 

(iii) Accounts with changes in cir-
cumstances. An account holder holding 
an account that is described in para-
graph (g)(2) of this section following a 
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change in circumstances (other than a 
change in account balance or value in a 
subsequent year that causes an indi-
vidual account to be identified as a 
high-value account) will be treated as a 
recalcitrant account holder beginning 
on the date that is 90 days after the 
change in circumstances. For the defi-
nition of a change in circumstances 
with respect to an account, see § 1.1471– 
4(c)(2)(iii). 

(4) End of recalcitrant account holder 
status. An account holder that is treat-
ed as a recalcitrant account holder 
under paragraphs (g)(2) and (3) of this 
section will cease to be so treated as of 
the date on which the account holder is 
no longer described in paragraph (g)(2) 
of this section. 

(h) Passthru payment—(1) Defined. The 
term passthru payment means any 
withholdable payment and any foreign 
passthru payment. 

(2) Foreign passthru payment. [Re-
served] 

(i) Expanded affiliated group—(1) Scope 
of paragraph. This paragraph (i) defines 
the term expanded affiliated group for 
purposes of chapter 4. For the require-
ments of a participating FFI with re-
spect to members of its expanded affili-
ated group that are FFIs, see § 1.1471– 
4(e). 

(2) Expanded affiliated group defined. 
Except as otherwise provided in this 
paragraph (i), an expanded affiliated 
group is defined in accordance with the 
principles of section 1504(a) to mean 
one or more chains of members con-
nected through ownership by a com-
mon parent entity if the common par-
ent entity directly owns stock or other 
equity interests meeting the require-
ments of paragraph (i)(4) of this section 
in at least one of the other members 
(for purposes of this paragraph (i), the 
constructive ownership rules of section 
318 do not apply). Generally, only a 
corporation shall be treated as the 
common parent entity of an expanded 
affiliated group, unless the taxpayer 
elects to follow the approach described 
in paragraph (i)(10) of this section. 

(3) Member of an expanded affiliated 
group. The term member of an expanded 
affiliated group means a corporation or 
any entity other than a corporation 
(such as a partnership or trust) with re-
spect to which the ownership require-

ments of paragraph (i)(4) of this section 
are met, regardless of whether such en-
tity is a U.S. person or a foreign per-
son, but excluding corporations de-
scribed in paragraphs (1), (4), (6), (7), or 
(8) of section 1504(b). 

(4) Ownership test. The ownership re-
quirements of this paragraph (i)(4) are 
met if— 

(i) Corporations. For purposes of para-
graph (i)(2) of this section, a corpora-
tion (except the common parent entity) 
will be considered owned by another 
member entity or by the common par-
ent entity if more than 50 percent of 
the total voting power of the stock of 
such corporation and more than 50 per-
cent of the total value of the stock of 
such corporation is owned directly by 
one or more other members of the 
group (including the common parent 
entity). 

(A) Stock not to include certain pre-
ferred stock. For purposes of this para-
graph (i)(4), the term stock does not in-
clude any stock which is described in 
section 1504(a)(4). 

(B) Valuation. For purposes of section 
1471(e) and this section, all shares of 
stock within a single class are consid-
ered to have the same value in deter-
mining the ownership percentage. 
Thus, control premiums and minority 
blockage discounts within a single 
class are not taken into account. 

(ii) Partnerships. For purposes of 
paragraph (i)(2) of this section, a part-
nership will be considered owned by an-
other member entity (including the 
common parent entity) if more than 50 
percent (by value) of the capital or 
profits interest in the partnership is 
owned directly by one or more other 
members of the group (including the 
common parent entity). 

(iii) Trusts. For purposes of paragraph 
(i)(2) of this section, a trust will be 
considered owned by another member 
entity or by the common parent entity 
if more than 50 percent (by value) of 
the beneficial interest in such trust is 
owned directly by one or more other 
members of the group (including the 
common parent entity). A beneficial 
interest in a trust includes an interest 
held by an entity treated as a grantor 
or other owner of the trust under sec-
tions 671 through 679 and a beneficial 
trust interest. 
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(5) Treatment of warrants, options, and 
obligations convertible into equity for de-
termining ownership. For purposes of 
paragraph (i)(4) of this section, owner-
ship of warrants, options, obligations 
convertible into the equity of a cor-
poration or entity other than a cor-
poration, and other similar interests is 
not considered for purposes of deter-
mining whether an entity is a member 
of an expanded affiliated group, except 
as follows: 

(i) Ownership of a warrant, option, 
obligation convertible into stock, or 
other similar instrument creating an 
interest in a corporation will be consid-
ered for purposes of paragraph (i)(4) of 
this section to the extent that the 
common parent or member of the ex-
panded affiliated group that holds such 
instrument also maintains voting 
rights with respect to such corpora-
tion. However, interests described in 
§ 1.1504–4(d)(2) will not be treated as op-
tions. 

(ii) Ownership of a warrant, option, 
obligation convertible into an equity 
interest, or other similar instrument 
creating an interest in a corporation or 
entity other than a corporation will be 
considered for purposes of paragraph 
(i)(4) of this section to the extent that 
such instrument is reasonably certain 
to be exercised, based on all of the 
facts and circumstances and in accord-
ance with the principles set forth in 
§ 1.1504–4(g). 

(6) Exception for FFIs holding certain 
capital investments. Notwithstanding 
paragraphs (i)(2) and (i)(4) of this sec-
tion, an investment entity will not be 
considered a member of an expanded 
affiliated group as a result of a con-
tribution of seed capital by a member 
of such expanded affiliated group if— 

(i) The member that owns the invest-
ment entity is an FFI that is in the 
business of providing seed capital to 
form investment entities, the interests 
in which it intends to sell to investors 
that do not have a relationship with 
each other described in section 267(b); 

(ii) The investment entity is created 
in the ordinary course of such other 
FFI’s business described in paragraph 
(i)(6)(i) of this section; 

(iii) As of the date the FFI acquired 
the equity interest, any equity interest 
in the investment entity in excess of 50 

percent of the total value of the stock 
of the investment entity is intended to 
be held by such other FFI (including 
ownership by other members of such 
other FFI’s expanded affiliated group) 
for no more than three years from the 
date on which such other FFI first ac-
quired an equity interest in the invest-
ment entity; and 

(iv) In the case of an equity interest 
that has been held by such other FFI 
for over three years from the date ref-
erenced in paragraph (i)(6)(iii) of this 
section, the aggregate value of the eq-
uity interest held by such other FFI 
and the equity interests held by other 
members of its expanded affiliated 
group is 50 percent or less of the total 
value of the stock of the investment 
entity. 

(7) Seed capital. For purposes of this 
paragraph (i), the term seed capital 
means an initial capital contribution 
made to an investment entity that is 
intended as a temporary investment 
and is deemed by the manager of the 
entity to be necessary or appropriate 
for the establishment of the entity, 
such as for the purpose of establishing 
a track record of investment perform-
ance for such entity, achieving econo-
mies of scale for diversified invest-
ment, avoiding an artificially high ex-
pense to return ratio, or similar pur-
poses. 

(8) Anti-abuse rule. A change in own-
ership, voting rights, or the form of an 
entity that results in an entity meet-
ing or not meeting the ownership re-
quirements described in paragraph 
(i)(4) of this section will be disregarded 
for purposes of determining whether an 
entity is a member of an expanded af-
filiated group if the change is pursuant 
to a plan a principal purpose of which 
is to avoid reporting or withholding 
that would otherwise be required under 
any chapter 4 provision. For purposes 
of this paragraph (i)(8), a change in 
voting rights includes a separation of 
voting rights and value. 

(9) Exception for limited life debt invest-
ment entities. Notwithstanding para-
graphs (i)(2) and (4) of this section, an 
entity that meets the requirements of 
paragraph (f)(2)(iv) of this section, in-
cluding the requirements to have been 
in existence as of January 17, 2013, and 
to have issued interests in the entity 
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on or before January 17, 2013, will not 
be considered a member of an expanded 
affiliated group as a result of any mem-
ber of such expanded affiliated group 
owning interests in such entity. 

(10) Partnerships, trusts, and other non- 
corporate entities. For purposes of deter-
mining the composition of an expanded 
affiliated group, an entity other than a 
corporation may elect to be treated as 
the common parent entity. Taxpayers 
following this approach may not, in a 
later year, follow the rule described in 
paragraph (i)(2) of this section without 
the approval of the Commissioner. See 
also paragraph (e)(5)(i)(C) of this sec-
tion. 

(j) Sponsoring entity verification. [Re-
served] 

(k) Sponsoring entity event of default. 
[Reserved] 

(l) Effective/applicability date. This 
section applies on January 6, 2017. How-
ever, taxpayers may apply these provi-
sions as of January 28, 2013. (For the 
rules that apply beginning on January 
28, 2013, and before January 6, 2017, see 
this section as in effect and contained 
in 26 CFR part 1 revised April 1, 2016.) 

[T.D. 9610, 78 FR 5961, Jan. 28, 2013; 78 FR 
55207, Sept. 10, 2013, as amended by T.D. 9657, 
79 FR 12849, Mar. 6, 2014; T.D. 9809, 82 FR 2177, 
Jan. 6, 2017; 82 FR 29729, June 30, 2017] 

§ 1.1471–6 Payments beneficially 
owned by exempt beneficial owners. 

(a) In general. This section describes 
classes of beneficial owners that are 
identified in section 1471(f) (exempt 
beneficial owners). Except as otherwise 
provided in paragraphs (d) (regarding 
securities held by foreign central banks 
of issue) and (f) (regarding retirement 
funds) of this section, a person must be 
a beneficial owner of a payment to be 
treated as an exempt beneficial owner 
with respect to the payment. The fol-
lowing classes of persons are exempt 
beneficial owners: any foreign govern-
ment, any political subdivision of a for-
eign government, or any wholly owned 
agency or instrumentality of any one 
or more of the foregoing described in 
paragraph (b) of this section; any inter-
national organization or any wholly 
owned agency or instrumentality 
thereof described in paragraph (c) of 
this section; any foreign central bank 
of issue described in paragraph (d) of 

this section; any government of a U.S. 
territory described in paragraph (e) of 
this section; certain foreign retirement 
funds described in paragraph (f) of this 
section; and certain entities described 
in paragraph (g) of this section that are 
wholly owned by one or more other ex-
empt beneficial owners. In addition, an 
exempt beneficial owner includes any 
person treated as an exempt beneficial 
owner pursuant to a Model 1 IGA or 
Model 2 IGA. See §§ 1.1471–2(a)(4)(v) and 
1.1472–1(c)(2) for the exemptions from 
withholding for payments beneficially 
owned by an exempt beneficial owner; 
§ 1.1471–3(d)(9) for the documentation 
requirements applicable to a with-
holding agent for purposes of deter-
mining when a withholdable payment 
is beneficially owned by an exempt 
beneficial owner; and § 1.1471–3(d)(8)(ii) 
for when a withholding agent may 
treat a payment made to a nonpartici-
pating FFI as beneficially owned by an 
exempt beneficial owner. 

(b) Any foreign government, any polit-
ical subdivision of a foreign government, 
or any wholly owned agency or instru-
mentality of any one or more of the fore-
going. Solely for purposes of this sec-
tion and except as provided in para-
graph (h) of this section, the term any 
foreign government, any political subdivi-
sion of a foreign government, or any 
wholly owned agency or instrumentality 
of any one or more of the foregoing 
means only the integral parts, con-
trolled entities, and political subdivi-
sions of a foreign sovereign. 

(1) Integral part. Solely for purposes 
of this paragraph (b), an integral part of 
a foreign sovereign is any person, body 
of persons, organization, agency, bu-
reau, fund, instrumentality, or other 
body, however designated, that con-
stitutes a governing authority of a for-
eign country. The net earnings of the 
governing authority must be credited 
to its own account or to other accounts 
of the foreign sovereign, with no por-
tion inuring to the benefit of any pri-
vate person as defined in paragraph 
(b)(3) of this section. An integral part 
does not include any individual who is 
a sovereign, official, or administrator 
acting in a private or personal capac-
ity. All the facts and circumstances 
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will be taken into account in deter-
mining whether an individual is acting 
in a private or personal capacity. 

(2) Controlled entity. Solely for pur-
poses of this paragraph (b), a controlled 
entity means an entity that is separate 
in form from a foreign sovereign or 
that otherwise constitutes a separate 
juridical entity, provided that— 

(i) The entity is wholly owned and 
controlled by one or more foreign 
sovereigns directly or indirectly 
through one or more controlled enti-
ties; 

(ii) The entity’s net earnings are 
credited to its own account or to other 
accounts of one or more foreign 
sovereigns, with no portion of its in-
come inuring to the benefit of any pri-
vate person as defined in paragraph 
(b)(3) of this section; and 

(iii) The entity’s assets vest in one or 
more foreign sovereigns upon dissolu-
tion. 

(3) Inurement to the benefit of private 
persons. Solely for purposes of this 
paragraph (b)— 

(i) Income does not inure to the ben-
efit of private persons if such persons 
(within the meaning of section 
7701(a)(1)) are the intended bene-
ficiaries of a governmental program 
carried on by a foreign sovereign, and 
the program activities constitute gov-
ernmental functions under the regula-
tions under section 892. 

(ii) Income is considered to inure to 
the benefit of private persons if such 
income benefits— 

(A) Private persons through the use 
of a governmental entity as a conduit 
for personal investment; 

(B) Private persons through the use 
of a governmental entity to conduct a 
commercial business, such as a com-
mercial banking business, that pro-
vides financial services to private per-
sons; or 

(C) Private persons who divert such 
income from its intended use by exert-
ing influence or control through means 
explicitly or implicitly approved of by 
the foreign sovereign. 

(c) Any international organization or 
any wholly owned agency or instrumen-
tality thereof. Except as provided in 
paragraph (h) of this section, the term 
any international organization or any 
wholly owned agency or instrumentality 

thereof means any entity described in 
section 7701(a)(18). The term also in-
cludes any intergovernmental or supra-
national organization— 

(1) That is comprised primarily of 
foreign governments; 

(2) That is recognized as an intergov-
ernmental or supranational organiza-
tion under a foreign law similar to 22 
U.S.C. 288–288f or that has in effect a 
headquarters agreement with a foreign 
government; and 

(3) Whose income does not inure to 
the benefit of private persons under the 
principles of paragraph (b)(3)(ii) of this 
section, as applied to the intergovern-
mental or supranational organization 
in place of the government or govern-
mental entity. 

(d) Foreign central bank of issue—(1) In 
general. Solely for purposes of this sec-
tion and except as provided in para-
graph (h) of this section, the term for-
eign central bank of issue means an in-
stitution that is by law or government 
sanction the principal authority, other 
than the government itself, issuing in-
struments intended to circulate as cur-
rency. Such an institution is generally 
the custodian of the banking reserves 
of the country under whose law it is or-
ganized. 

(2) Separate instrumentality. A foreign 
central bank of issue may include an 
instrumentality that is separate from a 
foreign government, whether or not 
owned in whole or in part by a foreign 
government. For example, foreign 
banks organized along the lines of, and 
performing functions similar to, the 
Federal Reserve System qualify as for-
eign central banks of issue for purposes 
of this section. 

(3) Bank for International Settlements. 
The Bank for International Settle-
ments is a foreign central bank of issue 
for purposes of this section. 

(4) Income on certain transactions. 
Solely for purposes of determining 
whether an entity is an exempt bene-
ficial owner of a payment under this 
paragraph (d), a foreign central bank of 
issue is a beneficial owner with respect 
to income earned on cash and securi-
ties, including cash and securities held 
as collateral or securities held in con-
nection with a securities lending trans-
action, held by the foreign central 
bank of issue in the ordinary course of 
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its operations as a central bank of 
issue. 

(e) Governments of U.S. territories. Ex-
cept as provided in paragraph (h) of 
this section, whether a person or entity 
constitutes a government of a U.S. ter-
ritory for purposes of this section is de-
termined by applying principles analo-
gous to those set forth in paragraph (b) 
of this section. 

(f) Certain retirement funds. A fund is 
described in this paragraph (f) if it is 
described in paragraphs (f)(1) through 
(6) of this section. In addition, if a 
withholding agent may treat a 
withholdable payment as made to a 
payee that is a retirement fund in ac-
cordance with § 1.1471–3, then the with-
holding agent may also treat such re-
tirement fund as the beneficial owner 
of the payment. See § 1.1471–3(d)(9)(ii). 

(1) Treaty-qualified retirement fund. A 
fund established in a country with 
which the United States has an income 
tax treaty in force, provided that the 
fund is entitled to benefits under such 
treaty on income that it derives from 
sources within the United States (or 
would be entitled to such benefits if it 
derived any such income) as a resident 
of the other country that satisfies any 
applicable limitation on benefits re-
quirement, and is operated principally 
to administer or provide pension or re-
tirement benefits; 

(2) Broad participation retirement fund. 
A fund established to provide retire-
ment, disability, or death benefits, or 
any combination thereof, to bene-
ficiaries that are current or former em-
ployees (or persons designated by such 
employees) of one or more employers 
in consideration for services rendered, 
provided that the fund— 

(i) Does not have a single beneficiary 
with a right to more than five percent 
of the fund’s assets; 

(ii) Is subject to government regula-
tion and provides annual information 
reporting about its beneficiaries to the 
relevant tax authorities in the country 
in which the fund is established or op-
erates; and 

(iii) Satisfies one or more of the fol-
lowing requirements— 

(A) The fund is generally exempt 
from tax on investment income under 
the laws of the country in which it is 

established or operates due to its sta-
tus as a retirement or pension plan; 

(B) The fund receives at least 50 per-
cent of its total contributions (other 
than transfers of assets from accounts 
described in § 1.1471–5(b)(2)(i)(A) (refer-
ring to retirement and pension ac-
counts), from retirement and pension 
accounts described in an applicable 
Model 1 or Model 2 IGA, or from other 
retirement funds described in this 
paragraph (f) or in an applicable Model 
1 or Model 2 IGA) from the sponsoring 
employers; 

(C) Distributions or withdrawals 
from the fund are allowed only upon 
the occurrence of specified events re-
lated to retirement, disability, or 
death (except rollover distributions to 
accounts described in § 1.1471– 
5(b)(2)(i)(A) (referring to retirement 
and pension accounts), to retirement 
and pension accounts described in an 
applicable Model 1 or Model 2 IGA, or 
to other retirement funds described in 
this paragraph (f) or in an applicable 
Model 1 or Model 2 IGA), or penalties 
apply to distributions or withdrawals 
made before such specified events; or 

(D) Contributions (other than certain 
permitted make-up contributions) by 
employees to the fund are limited by 
reference to earned income of the em-
ployee or may not exceed $50,000 annu-
ally. 

(3) Narrow participation retirement 
funds. A fund established to provide re-
tirement, disability, or death benefits 
to beneficiaries that are current or 
former employees (or persons des-
ignated by such employees) of one or 
more employers in consideration for 
prior services rendered, provided that— 

(i) The fund has fewer than 50 partici-
pants; 

(ii) The fund is sponsored by one or 
more employers and each of these em-
ployers are not investment entities or 
passive NFFEs; 

(iii) Employee and employer con-
tributions to the fund (other than 
transfers of assets from other retire-
ment plans described in paragraph 
(f)(1) of this section, from accounts de-
scribed in § 1.1471–5(b)(2)(i)(A) (referring 
to retirement and pension accounts), or 
retirement and pension accounts de-
scribed in an applicable Model 1 or 
Model 2 IGA) are limited by reference 
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to earned income and compensation of 
the employee, respectively; 

(iv) Participants that are not resi-
dents of the country in which the fund 
is established or operated are not enti-
tled to more than 20 percent of the 
fund’s assets; and 

(v) The fund is subject to government 
regulation and provides annual infor-
mation reporting about its bene-
ficiaries to the relevant tax authorities 
in the country in which the fund is es-
tablished or operates. 

(4) Fund formed pursuant to a plan 
similar to a section 401(a) plan. A fund 
formed pursuant to a pension plan that 
would meet the requirements of section 
401(a), other than the requirement that 
the plan be funded by a trust created or 
organized in the United States. 

(5) Investment vehicles exclusively for 
retirement funds. A fund established ex-
clusively to earn income for the benefit 
of one or more retirement funds de-
scribed in paragraphs (f)(1) through (5) 
of this section or in an applicable 
Model 1 or Model 2 IGA, accounts de-
scribed in § 1.1471–5(b)(2)(i)(A) (referring 
to retirement and pension accounts), or 
retirement and pension accounts de-
scribed in an applicable Model 1 or 
Model 2 IGA. 

(6) Pension fund of an exempt beneficial 
owner. A fund established and spon-
sored by an exempt beneficial owner 
described in paragraph (b), (c), (d), or 
(e) of this section or an exempt bene-
ficial owner (other than a fund that 
qualifies as an exempt beneficial 
owner) described in an applicable 
Model 1 or Model 2 IGA to provide re-
tirement, disability, or death benefits 
to beneficiaries or participants that 
are current or former employees of the 
exempt beneficial owner (or persons 
designated by such employees), or that 
are not current or former employees, 
but the benefits provided to such bene-
ficiaries or participants are in consid-
eration of personal services performed 
for the exempt beneficial owner. 

(7) Example. FP, a foreign pension 
fund established in Country X, is gen-
erally exempt from income taxation in 
Country X, and is operated principally 
to provide retirement benefits in such 
country. The U.S.-Country X income 
tax treaty is identical in all material 
respects to the 2006 U.S. model income 

tax convention. FP is a resident of 
Country X under Article 4(2)(a) and a 
qualified person under Article 22(2)(d) 
of the U.S.-Country X income tax trea-
ty. Therefore, FP is a pension fund de-
scribed in paragraph (f)(1) of this sec-
tion. 

(g) Entities wholly owned by exempt 
beneficial owners. A person is described 
in this paragraph (g) if it is an FFI 
solely because it is an investment enti-
ty, each direct holder of an equity in-
terest in the investment entity is an 
exempt beneficial owner described in 
paragraph (b), (c), (d), (e), (f), or (g) of 
this section or an exempt beneficial 
owner described in an applicable Model 
1 or Model 2 IGA, and each direct hold-
er of a debt interest in the investment 
entity is either a depository institu-
tion (with respect to a loan made to 
such entity), an exempt beneficial 
owner described in paragraph (b), (c), 
(d), (e), (f), or (g) of this section, or an 
exempt beneficial owner described in 
an applicable Model 1 or Model 2 IGA. 

(h) Exception for commercial activities— 
(1) General rule. An exempt beneficial 
owner described in paragraph (b), (c), 
(d), or (e) of this section will not be 
treated as an exempt beneficial owner 
with respect to a payment that is de-
rived from an obligation held in con-
nection with a commercial financial 
activity of a type engaged in by an in-
surance company, custodial institu-
tion, or depository institution (includ-
ing the accepting of deposits). Thus, for 
example, a central bank of issue that 
conducts a commercial financial activ-
ity, such as acting as an intermediary 
on behalf of persons other than in the 
bank’s capacity as a central bank of 
issue, is not an exempt beneficial 
owner under paragraph (d)(1) of this 
section with respect to payments re-
ceived in connection with an account 
held in connection with such activity. 

(2) Limitation. Paragraph (h)(1) of this 
section will not apply to treat an ex-
empt beneficial owner as engaged in a 
commercial financial activity if— 

(i) The entity undertakes commercial 
financial activity described in para-
graph (h)(1) of this section solely for or 
at the direction of other exempt bene-
ficial owners and such commercial fi-
nancial activity is consistent with the 
purposes of the entity; 

VerDate Sep<11>2014 16:46 Jun 06, 2018 Jkt 244102 PO 00000 Frm 00496 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



487 

Internal Revenue Service, Treasury § 1.1472–1 

(ii) The entity has no outstanding 
debt that would be a financial account 
under § 1.1471–5(b)(1)(iii); and 

(iii) The entity otherwise maintains 
financial accounts only for exempt 
beneficial owners, or, in the case of a 
foreign central bank of issue as de-
scribed in paragraph (d), the entity 
only maintains financial accounts that 
are depository accounts for current or 
former employees of the entity (and 
the spouses and children of such em-
ployees) or financial accounts for ex-
empt beneficial owners. 

(i) Effective/applicability date. This 
section applies on January 6, 2017. How-
ever, taxpayers may apply these provi-
sions as of January 28, 2013. (For the 
rules that apply beginning on January 
28, 2013, and before January 6, 2017, see 
this section as in effect and contained 
in 26 CFR part 1 revised April 1, 2016.) 

[T.D. 9610, 78 FR 5976, Jan. 28, 2013; 78 FR 
55208, Sept. 10, 2013, as amended by T.D. 9657, 
79 FR 12857, Mar. 6, 2014; T.D. 9809, 82 FR 2183, 
Jan. 6, 2017] 

§ 1.1472–1 Withholding on NFFEs. 
(a) In general. This section provides 

rules that a withholding agent must 
apply to determine its obligations to 
withhold under section 1472 on 
withholdable payments made to a 
payee that is a NFFE. A participating 
FFI that complies with its withholding 
obligations under § 1.1471–4(b) will be 
deemed to satisfy its obligations under 
section 1472 with respect to 
withholdable payments made to NFFEs 
that are account holders. The rules of 
this section will apply, however, in the 
case of a participating FFI acting as a 
withholding agent with respect to a 
payment made to a NFFE that is not 
an account holder (for example, a pay-
ment with respect to a contract that 
does not constitute a financial ac-
count). See § 1.1473–1(a)(4)(vi), however, 
for rules excepting from the definition 
of withholdable payment certain pay-
ments of U.S. source FDAP income 
made prior to January 1, 2017, with re-
spect to an offshore obligation and 
§ 1.1471–2(b) for rules excepting from the 
definition of withholdable payment a 
grandfathered obligation. See also 
§ 1.1471–2(a)(2)(ii), (iv), (v), and (vi) for 
special rules of withholding that apply 
for purposes of this section and § 1.1471– 

2(a)(5) for withholding requirements if 
the source or character of a payment is 
unknown. The following entities are 
deemed to satisfy their withholding ob-
ligations under section 1472: Exempt 
beneficial owners; section 501(c) enti-
ties described in § 1.1471–5(e)(5)(v); and 
nonprofit organizations described in 
§ 1.1471–5(e)(5)(vi). See § 1.1471–5(f) for 
when a deemed-compliant FFI is 
deemed to satisfy its withholding obli-
gations with respect to payments made 
to NFFEs that are account holders 
under section 1472. 

(b) Withholdable payments made to an 
NFFE—(1) In general. Except as other-
wise provided in paragraph (b)(2) of this 
section (providing transitional relief) 
or paragraph (c)(1) or (2) of this section 
(providing exceptions for payments to 
an excepted NFFE or an exempt bene-
ficial owner), § 1.1471–2(a)(4)(i) (pro-
viding an exception to withholding if 
the withholding agent lacks control, 
custody, or knowledge), § 1.1471– 
2(a)(4)(vii) (providing an exception to 
withholding for payments made to an 
account held with or equity interests 
traded through a clearing organization 
with FATCA-compliant membership), 
or § 1.1471–2(a)(4)(viii) (providing an ex-
ception to withholding for payments to 
certain excepted accounts), a with-
holding agent must withhold 30 percent 
of any withholdable payment made 
after June 30, 2014, to a payee that is a 
NFFE unless— 

(i) The beneficial owner of such pay-
ment is the NFFE or any other NFFE; 

(ii) The withholding agent can, pur-
suant to paragraph (d) of this section, 
treat the beneficial owner of the pay-
ment as an NFFE that does not have 
any substantial U.S. owners, or as an 
NFFE that has identified its substan-
tial U.S. owners; and 

(iii) The withholding agent reports 
the information described in § 1.1474– 
1(i)(2) relating to any substantial U.S. 
owners of the beneficial owner of such 
payment. 

(2) Transitional relief. For any 
withholdable payment made prior to 
July 1, 2016, with respect to a pre-
existing obligation to a payee that is 
not a prima facie FFI and for which a 
withholding agent does not have docu-
mentation indicating the payee’s sta-
tus as a passive NFFE when the NFFE 
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has failed to provide the owner certifi-
cation as required under § 1.1471– 
3(d)(12)(iii), the withholding agent is 
not required to withhold under this 
section or report under § 1.1474–1(i)(2) 
(describing the reporting obligations of 
withholding agents with respect to 
NFFEs). 

(c) Exceptions—(1) Payments to an ex-
cepted NFFE. A withholding agent is 
not required to withhold under section 
1472(a) and paragraph (b) of this section 
on a withholdable payment (or portion 
thereof) if the withholding agent can 
treat the payment as made to a payee 
that is an excepted NFFE. For pur-
poses of this paragraph, the term ex-
cepted NFFE means a payee that the 
withholding agent may treat as a 
NFFE that is a QI, WP, or WT. Addi-
tionally, the term excepted NFFE 
means, with respect to the payment, a 
NFFE described in paragraphs (c)(1)(i) 
through (vii) of this section to the ex-
tent the withholding agent may treat 
the NFFE as the beneficial owner of 
the payment. 

(i) Publicly traded corporation. A 
NFFE is described in this paragraph 
(c)(1)(i) if it is a corporation the stock 
of which is regularly traded on one or 
more established securities markets 
for the calendar year. 

(A) Regularly traded. For purposes of 
this section, stock of a corporation is 
regularly traded on one or more estab-
lished securities markets for a cal-
endar year if— 

(1) One or more classes of stock of 
the corporation that, in the aggregate, 
represent more than 50 percent of the 
total combined voting power of all 
classes of stock of such corporation en-
titled to vote and of the total value of 
the stock of such corporation are listed 
on such market or markets during the 
prior calendar year; and 

(2) With respect to each class relied 
on to meet the more-than-50-percent 
listing requirement of paragraph 
(c)(1)(i)(A)(1) of this section— 

(i) Trades in each such class are ef-
fected, other than in de minimis quan-
tities, on such market or markets on 
at least 60 days during the prior cal-
endar year; and 

(ii) The aggregate number of shares 
in each such class that are traded on 
such market or markets during the 

prior year are at least 10 percent of the 
average number of shares outstanding 
in that class during the prior calendar 
year. 

(B) Special rules regarding the regularly 
traded requirement—(1) Year of initial 
public offering. For the calendar year in 
which a corporation initiates a public 
offering of a class of stock for trading 
on one or more established securities 
markets, as defined in paragraph 
(c)(1)(i)(C) of this section, such class of 
stock meets the requirements of this 
paragraph (c)(1)(i) for such year if the 
stock is regularly traded in more than 
de minimis quantities on 1⁄6 of the days 
remaining after the date of the offering 
in the quarter during which the offer-
ing occurs, and on at least 15 days dur-
ing each remaining quarter of the cal-
endar year. If a corporation initiates a 
public offering of a class of stock in the 
fourth quarter of the calendar year, 
such class of stock meets the require-
ments of this paragraph (c)(1)(i) in the 
calendar year of the offering if the 
stock is regularly traded on such estab-
lished securities market, other than in 
de minimis quantities, on the greater 
of 1⁄6 of the days remaining after the 
date of the offering in the quarter dur-
ing which the offering occurs, or 5 
days. 

(2) Classes of stock treated as meeting 
the regularly traded requirement. A class 
of stock meets the trading require-
ments of this paragraph (c)(1)(i) for a 
calendar year if the stock is traded 
during such year on an established se-
curities market located in the United 
States and is regularly quoted by deal-
ers making a market in the stock. A 
dealer makes a market in a stock only 
if the dealer regularly and actively of-
fers to, and in fact does, purchase the 
stock from, and sell the stock to, cus-
tomers who are not related persons (as 
defined in section 954(d)(3)) with re-
spect to the dealer in the ordinary 
course of a trade or business. 

(3) Anti-abuse rule. Any trade con-
ducted with a principal purpose of 
meeting the regularly traded require-
ments of this paragraph (c)(1)(i) shall 
be disregarded. Further, a class of 
stock shall not be treated as regularly 
traded if there is a pattern of trades 
conducted to meet the requirements of 
this paragraph (c)(1)(i). Similarly, 
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paragraph (c)(1)(i)(B)(1) of this section 
shall not apply to a public offering of 
stock that has as one of its principal 
purposes qualification of the class of 
stock as regularly traded under the re-
duced regularly traded requirements 
for the calendar year of an initial pub-
lic offering. For purposes of applying 
the immediately preceding sentence, 
consideration will be given to whether 
the regularly traded requirements of 
this paragraph (c)(1)(i) are satisfied in 
the calendar year immediately fol-
lowing the initial public offering. 

(C) Established securities market—(1) In 
general. For purposes of this paragraph 
(c)(1)(i), the term established securities 
market means, for any calendar year— 

(i) A foreign securities exchange that 
is officially recognized, sanctioned, or 
supervised by a governmental author-
ity of the foreign country in which the 
market is located, and has an annual 
value of shares traded on the exchange 
(or a predecessor exchange) exceeding 
$1 billion during each of the three cal-
endar years immediately preceding the 
calendar year in which the determina-
tion is being made; 

(ii) A national securities exchange 
that is registered under section 6 of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78f) with the Securities and Ex-
change Commission; 

(iii) Any exchange designated under a 
Limitation on Benefits article of an in-
come tax treaty with the United States 
that is in force; or 

(iv) Any other exchange that the Sec-
retary may designate in published 
guidance. 

(2) Foreign exchange with multiple 
tiers. If an exchange in a foreign coun-
try has more than one tier or market 
level on which stock may be separately 
listed or traded, each such tier shall be 
treated as a separate exchange. 

(3) Computation of dollar value of stock 
traded. For purposes of paragraph 
(c)(1)(i)(C)(1)(i) of this section, the 
value in U.S. dollars of shares traded 
during a calendar year shall be deter-
mined on the basis of the dollar value 
of such shares traded as reported by 
the World Federation of Exchanges lo-
cated in Paris (or a successor institu-
tion), or, if not so reported, by con-
verting into U.S. dollars the aggregate 
value in local currency of the shares 

traded using an exchange rate equal to 
the average of the spot rates on the 
last day of each month of the calendar 
year. 

(ii) Certain affiliated entities related to 
a publicly traded corporation. A NFFE is 
described in this paragraph (c)(1)(ii) if 
it is a corporation that is a member of 
the same expanded affiliated group (as 
defined in § 1.1471–5(i)) as a corporation 
described in paragraph (c)(1)(i) of this 
section (without regard to whether 
such corporation is a NFFE). 

(iii) Certain territory entities. A NFFE 
is described in this paragraph (c)(1)(iii) 
if it is a territory entity that is di-
rectly or indirectly wholly owned by 
one or more bona fide residents of the 
U.S. territory under the laws of which 
the entity is organized. The term bona 
fide resident of a U.S. territory means an 
individual who qualifies as a bona fide 
resident under section 937(a) and 
§ 1.937–1. 

(iv) Active NFFEs. A NFFE is de-
scribed in this paragraph (c)(1)(iv) (and 
thus constitutes an active NFFE) if it 
is an entity and for the preceding cal-
endar or fiscal year less than 50 percent 
of its gross income is passive income 
and the weighted average of the per-
centage of assets held by it that 
produce or are held for the production 
of passive income (weighted by total 
assets and measured quarterly) is less 
than 50 percent, as determined after 
the application of paragraph 
(c)(1)(iv)(B) of this section (passive as-
sets). For purposes of the calculations 
described in the preceding sentence, a 
NFFE may use any accounting method 
permitted under paragraph (c)(1)(iv)(C) 
of this section but must apply a uni-
form method for measuring assets for 
the calendar or fiscal year. 

(A) Passive income. Except as provided 
in paragraph (c)(1)(iv)(B) of this sec-
tion, the term passive income means the 
portion of gross income that consists 
of— 

(1) Dividends, including substitute 
dividend amounts; 

(2) Interest; 
(3) Income equivalent to interest, in-

cluding substitute interest and 
amounts received from or with respect 
to a pool of insurance contracts if the 
amounts received depend in whole or 
part upon the performance of the pool; 
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(4) Rents and royalties, other than 
rents and royalties derived in the ac-
tive conduct of a trade or business con-
ducted, at least in part, by employees 
of the NFFE; 

(5) Annuities; 
(6) The excess of gains over losses 

from the sale or exchange of property 
that gives rise to passive income de-
scribed in paragraphs (c)(1)(iv)(A)(1) 
through (5) of this section; 

(7) The excess of gains over losses 
from transactions (including futures, 
forwards, and similar transactions) in 
any commodities, but not including— 

(i) Any commodity hedging trans-
action described in section 954(c)(5)(A), 
determined by treating the entity as a 
controlled foreign corporation; or 

(ii) Active business gains or losses 
from the sale of commodities, but only 
if substantially all the foreign entity’s 
commodities are property described in 
paragraph (1), (2), or (8) of section 
1221(a); 

(8) The excess of foreign currency 
gains over foreign currency losses (as 
defined in section 988(b)) attributable 
to any section 988 transaction; 

(9) Net income from notional prin-
cipal contracts as defined in § 1.446– 
3(c)(1); 

(10) Amounts received under cash 
value insurance contracts; or 

(11) Amounts earned by an insurance 
company in connection with its re-
serves for insurance and annuity con-
tracts. 

(B) Exceptions from passive income 
treatment. Notwithstanding paragraph 
(c)(1)(iv)(A) of this section, the term 
passive income does not include— 

(1) Any income from interest, divi-
dends, rents, or royalties that is re-
ceived or accrued from a related person 
to the extent such amount is properly 
allocable to income of such related per-
son that is not passive income. For 
purposes of this paragraph 
(c)(1)(iv)(B)(1), the term ‘‘related per-
son’’ has the meaning given such term 
by section 954(d)(3) determined by sub-
stituting ‘‘foreign entity’’ for ‘‘con-
trolled foreign corporation’’ each place 
it appears in section 954(d)(3); or 

(2) In the case of a foreign entity that 
regularly acts as a dealer in property 
described in paragraph (c)(1)(iv)(A)(6) 
of this section (referring to the sale or 

exchange of property that gives rise to 
passive income), forward contracts, op-
tion contracts, or similar financial in-
struments (including notional prin-
cipal contracts and all instruments ref-
erenced to commodities)— 

(i) Any item of income or gain (other 
than any dividends or interest) from 
any transaction (including hedging 
transactions and transactions involv-
ing physical settlement) entered into 
in the ordinary course of such dealer’s 
trade or business as such a dealer; and 

(ii) If such dealer is a dealer in securi-
ties (within the meaning of section 
475(c)(2)), any income from any trans-
action entered into in the ordinary 
course of such trade or business as a 
dealer in securities. 

(C) Methods of measuring assets. For 
purposes of this paragraph (c)(1)(iv), 
the value of a NFFE’s assets is deter-
mined based on the fair market value 
or book value of the assets that is re-
flected on the NFFE’s balance sheet (as 
determined under either a U.S. or an 
international financial accounting 
standard). 

(v) Excepted nonfinancial entities. A 
NFFE is described in this paragraph 
(c)(1)(v) if it is an entity described in 
§ 1.1471–5(e)(5) (referring to holding 
companies, treasury centers, and cap-
tive finance companies that are mem-
bers of a nonfinancial group; start-up 
companies; entities that are liqui-
dating or emerging from bankruptcy; 
and non-profit organizations). 

(vi) Direct reporting NFFEs. A NFFE is 
described in this paragraph (c)(1)(vi) if 
it meets the requirements described in 
§ 1.1472–1(c)(3) to be treated as a direct 
reporting NFFE. 

(vii) Sponsored direct reporting NFFEs. 
A NFFE is described in this paragraph 
(c)(1)(vii) if it meets the requirements 
described in § 1.1472–1(c)(5) to be treated 
as a sponsored direct reporting NFFE. 

(2) Payments made to an exempt bene-
ficial owner. A withholding agent is not 
required to withhold on a withholdable 
payment (or portion thereof) under sec-
tion 1472(a) and paragraph (b) of this 
section if the withholding agent may 
treat the payment as made to an ex-
empt beneficial owner. 

(3) Definition of direct reporting NFFE. 
A direct reporting NFFE means a 
NFFE that elects to report information 
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about its direct or indirect substantial 
U.S. owners to the IRS and meets the 
following requirements— 

(i) The NFFE must register on Form 
8957, ‘‘FATCA Registration,’’ (or such 
other form as the IRS may prescribe) 
with the IRS to obtain a GIIN pursuant 
to the procedures prescribed by the 
IRS; 

(ii) The NFFE must report directly 
to the IRS on Form 8966, ‘‘FATCA Re-
port,’’ (or such other form as the IRS 
may prescribe) the following informa-
tion for each calendar year (or, may be 
required by the IRS to certify on Form 
8966, or in such other manner as the 
IRS may prescribe, that the NFFE has 
no substantial U.S. owners): 

(A) The name, address, and TIN of 
each substantial U.S. owner (as defined 
in § 1.1473–1(b)) of such NFFE; 

(B) The total of all payments made to 
each substantial U.S. owner (including 
the gross amounts paid or credited to 
the substantial U.S. owner with respect 
to such owner’s equity interest in the 
NFFE during the calendar year, which 
include payments in redemption or liq-
uidation (in whole or part) of the sub-
stantial U.S. owner’s equity interest in 
the NFFE); 

(C) The value of each substantial U.S. 
owner’s equity interest in the NFFE 
determined by applying the rules de-
scribed in § 1.1471–5(b)(4) (substituting 
the term equity for the terms account 
and financial account); 

(D) The name, address, and GIIN of 
the NFFE; and 

(E) Any other information as re-
quired by Form 8966 (or such other 
form as the IRS may prescribe) and its 
accompanying instructions; 

(iii) The NFFE must obtain a written 
certification (contained on a with-
holding certificate or in a written 
statement) from each person that 
would be treated as a substantial U.S. 
owner of the NFFE if such person were 
a specified U.S. person. Such written 
certification must indicate whether 
the person is a substantial U.S. owner 
of the NFFE, and if so, the name, ad-
dress and TIN of the person. If the 
NFFE has reason to know that such 
written certification is unreliable or 
incorrect, it must contact the person 
and request a revised written certifi-
cation. If no revised written certifi-

cation is received, the NFFE must 
treat the person as a substantial U.S. 
owner and report on Form 8966 the in-
formation required under paragraph 
(c)(3)(ii) of this section. The NFFE has 
reason to know that such a written cer-
tification is unreliable or incorrect if 
the certification is inconsistent with 
information in the NFFE’s possession, 
including information that the NFFE 
provides to a financial institution in 
order for the financial institution to 
meet its AML or other account identi-
fication due diligence procedures with 
respect to the NFFE’s account, infor-
mation that is publicly available, or 
U.S. indicia as described in § 1.1441–7(b) 
for which appropriate documentation 
sufficient to cure the U.S. indicia in 
the manner set forth in § 1.1441–7(b)(8) 
has not been obtained; 

(iv) The NFFE must keep records 
that it produces in the ordinary course 
of its business that summarize the ac-
tivity (including the gross amounts de-
scribed in paragraph (c)(3)(ii)(B) of this 
section that are paid or credited to 
each of its substantial U.S. owners) re-
lating to its transactions with respect 
to the equity of the NFFE held by each 
of its substantial U.S. owners for any 
calendar year in which the owner was 
required to be reported under para-
graph (c)(3)(ii) of this section. The 
records must be retained for the longer 
of six years or the retention period 
under the NFFE’s normal business pro-
cedures. A NFFE may be required to 
extend the six year retention period if 
the IRS requests such an extension 
prior to the expiration of the six year 
period; 

(v) The NFFE must respond to re-
quests made by the IRS for additional 
information with respect to any sub-
stantial U.S. owner that is subject to 
reporting by the NFFE or with respect 
to the records described in paragraph 
(c)(3)(iii) or (iv) of this section; 

(vi) The NFFE must make a periodic 
certification to the IRS on or before 
July 1 of the calendar year following 
the end of each certification period re-
lating to its compliance with respect to 
the election described in paragraphs 
(c)(3) and (4) of this section on the form 
and in the manner prescribed by the 
IRS. The first certification period be-
gins on the later of the date a GIIN is 
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issued or June 30, 2014, and ends at the 
close of the third full calendar year fol-
lowing that date. Each subsequent cer-
tification period is the three calendar 
year period following the close of the 
previous certification period. The cer-
tification will require an officer of the 
NFFE to certify to the following state-
ments— 

(A)(1) The NFFE has not had any 
events of default described in para-
graph (c)(4)(v) of this section; or 

(2) If there are any events of default, 
appropriate measures were taken to re-
mediate such failures and to prevent 
such failures from recurring; and 

(B) With respect to any failure to re-
port to the extent required under para-
graph (c)(3)(ii), the NFFE has corrected 
such failure by filing the appropriate 
information returns; and 

(vii) The NFFE has not had its status 
as a direct reporting NFFE revoked by 
the IRS. 

(4) Election to be treated as a direct re-
porting NFFE—(i) Manner of making 
election. A NFFE may elect to be treat-
ed as a direct reporting NFFE by reg-
istering on Form 8957 (or such other 
form as the IRS may prescribe) with 
the IRS to obtain a GIIN pursuant to 
the procedures prescribed by the IRS. 

(ii) Effective date of election. The elec-
tion is effective upon the issuance of a 
GIIN to the NFFE. 

(iii) Revocation of election by NFFE. 
The election may be revoked by the 
NFFE by canceling its registration ac-
count on the FATCA registration Web 
site and notifying the IRS of its rev-
ocation in such manner as the IRS may 
prescribe in the Instructions for Form 
8966, ‘‘FATCA Report.’’ The NFFE 
must also notify within 30 days its 
sponsoring entity (if applicable) and 
each withholding agent and financial 
institution from which it receives pay-
ments or with which it holds an ac-
count for which a withholding certifi-
cate or written statement prescribed in 
§ 1.1471–3(d)(11)(x)(B) (as applicable) was 
provided on which the NFFE certified 
its status as a direct reporting NFFE if 
it revokes its election. 

(iv) Revocation of election by Commis-
sioner. The election may be revoked by 
the Commissioner upon an event of de-
fault described in paragraph (c)(4)(v) of 
this section and following the notice 

and remediation procedures described 
in paragraphs (vi) and (vii) of this sec-
tion. If the Commissioner revokes the 
NFFE’s status as a direct reporting 
NFFE, the NFFE must provide notifi-
cation within 30 days of the revocation 
to each withholding agent and finan-
cial institution from which the NFFE 
receives payments or with which it 
holds an account for which a with-
holding certificate or written state-
ment (as permitted for chapter 4 pur-
poses) was provided by the NFFE to 
represent its status as a direct report-
ing NFFE. 

(v) Event of default. An event of de-
fault occurs if a direct reporting NFFE 
fails to perform any of the obligations 
described in (c)(3)(i) through (vi) of this 
section. An event of default also in-
cludes any misrepresentation of a ma-
terial fact to the IRS. 

(vi) Notice of event of default. Fol-
lowing an event of default known by or 
disclosed to the IRS, the IRS will de-
liver to the NFFE a notice of default 
specifying the event of default. The 
IRS will request that the NFFE reme-
diate the event of default within a 
specified time period. The NFFE must 
respond to the notice of default and 
provide information responsive to an 
IRS request for information or state 
the reasons why the NFFE does not 
agree that an event of default has oc-
curred. If the NFFE does not provide a 
response within the specified time pe-
riod, the IRS may, at its sole discre-
tion, deliver a notice to the NFFE that 
its election to be treated as a direct re-
porting NFFE has been revoked. A 
NFFE may request, within 90 days of 
receipt, reconsideration of a notice of 
default or notice of revocation by writ-
ten request to the IRS. 

(vii) Remediation of event of default. A 
NFFE will be permitted to remediate 
an event of default to the extent it 
agrees with the IRS on a remediation 
plan. The IRS may, as part of a remedi-
ation plan, require additional informa-
tion from the NFFE. 

(5) Election by a direct reporting NFFE 
to be treated as a sponsored direct report-
ing NFFE—(i) Definition of sponsored di-
rect reporting NFFE. A NFFE is a spon-
sored direct reporting NFFE if the 
NFFE is a direct reporting NFFE and if 
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another entity, other than a non-
participating FFI, has agreed with the 
NFFE to act as its sponsoring entity, 
as described in paragraph (c)(5)(ii) of 
this section. 

(ii) Requirements for sponsoring entity 
of a sponsored direct reporting NFFE. A 
sponsoring entity meets the require-
ments of this paragraph (c)(5)(ii) if the 
sponsoring entity— 

(A) Is authorized to act on behalf of 
the NFFE; 

(B) Has registered with the IRS as a 
sponsoring entity; 

(C) Has registered the NFFE with the 
IRS as a sponsored direct reporting 
NFFE by the later of January 1, 2017, 
or the date that the NFFE identifies 
itself to a withholding agent or finan-
cial institution as qualifying as a spon-
sored direct reporting NFFE under 
paragraph (c)(5) of this section; 

(D) Agrees to perform, on behalf of 
the NFFE, all due diligence, reporting, 
and other requirements that the NFFE 
would have been required to perform as 
a direct reporting NFFE; 

(E) Identifies the NFFE in all report-
ing completed on the NFFE’s behalf; 

(F) Complies with the certification 
and other requirements in paragraphs 
(f) and (g) of this section; 

(G) Has not had its status as a spon-
soring entity revoked; and 

(H) Agrees to notify all relevant 
withholding agents and the IRS if its 
status as a sponsoring entity is re-
voked, if it otherwise ceases to be the 
sponsoring entity of any of its spon-
sored direct reporting NFFEs (for ex-
ample, if the sponsored direct reporting 
NFFE changes sponsors), or if the sta-
tus of any of its sponsored direct re-
porting NFFEs has been revoked. 

(iii) Revocation of status as sponsoring 
entity. The IRS may revoke a spon-
soring entity’s status as a sponsoring 
entity with respect to all sponsored di-
rect reporting NFFEs if there is a ma-
terial failure by the sponsoring entity 
to comply with its obligations under 
paragraph (c)(5)(ii) of this section with 
respect to any sponsored direct report-
ing NFFE. 

(iv) Liability of sponsoring entity. A 
sponsoring entity is not liable for any 
failure to comply with the obligations 
contained in paragraph (c)(5)(ii) of this 
section. A sponsored direct reporting 

NFFE will remain liable for all of its 
chapter 4 obligations without regard to 
any failure of its sponsoring entity to 
comply with the obligations contained 
in paragraph (c)(5)(ii) of this section 
that the sponsoring entity has agreed 
to undertake on behalf of the NFFE. 

(d) Rules for determining payee and 
beneficial owner—(1) In general. For pur-
poses of this section, except in the case 
of a payee that is a QI, WP, or WT, a 
withholding agent may treat a 
withholdable payment as beneficially 
owned by the payee as determined 
under § 1.1471–3. Thus, a withholding 
agent may treat a withholdable pay-
ment as beneficially owned by an ex-
cepted NFFE (other than a QI, WP, or 
WT) if the withholding agent can reli-
ably associate the payment with valid 
documentation to determine the pay-
ee’s status as an excepted NFFE under 
the rules of § 1.1471–3(d). 

(2) Payments made to a NFFE that is a 
QI, WP, or WT. A withholding agent 
may treat the payee of a withholdable 
payment as a NFFE that is a QI, WP, 
or WT if the withholding agent can re-
liably associate the payment with valid 
documentation to determine the pay-
ee’s status as such under the rules of 
§ 1.1471–3(b)(3) and (d). 

(3) Payments made to a partner or bene-
ficiary of an NFFE that is an NWP or 
NWT. A withholding agent may treat a 
partner or beneficiary of an NFFE that 
is an NWP or NWT, respectively, as the 
payee of a withholdable payment under 
this section if the withholding agent 
can reliably associate the payment 
with a valid Form W–8 or written noti-
fication that the NFFE is a flow- 
through entity as described in § 1.1471– 
3(c)(2), including valid documentation 
sufficient to establish the chapter 4 
status of each payee of the payment 
that is a partner or beneficiary, respec-
tively, by applying the rules described 
in § 1.1471–3(d). 

(4) Payments made to a beneficial owner 
that is an NFFE. A withholding agent 
may treat the beneficial owner of a 
withholdable payment as an NFFE 
that does not have any substantial U.S. 
owners or that has identified all of its 
substantial U.S. owners if it can reli-
ably associate the payment with valid 
documentation identifying the bene-
ficial owner as an NFFE that does not 
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have any substantial U.S. owners or 
that has identified all of its substantial 
U.S. owners by applying the rules de-
scribed in § 1.1471–3(d). 

(5) Absence of valid documentation. A 
withholding agent that cannot reliably 
associate the payment with docu-
mentation as described in any of para-
graphs (d)(2) through (4) of this section 
must treat the payment as made to a 
payee in accordance with the presump-
tion rules under § 1.1471–3(f). 

(e) Information reporting require-
ments—(1) Reporting on withholdable 
payments. A withholding agent that 
treats a withholdable payment as made 
to any payee described in paragraph (d) 
of this section must provide informa-
tion about such payee on Form 1042–S 
and file a withholding income tax re-
turn on Form 1042 to the extent re-
quired under § 1.1474–1(d) and (c), re-
spectively. 

(2) Reporting on substantial U.S. own-
ers. A withholding agent that receives 
information about any substantial U.S. 
owners of an NFFE that is not an ex-
cepted NFFE must report information 
about the NFFE’s substantial U.S. 
owners in accordance with § 1.1474– 
1(i)(2). See § 1.1471–4(d) for the reporting 
requirements of a participating FFI 
with respect to the substantial U.S. 
owners of account holders that are 
NFFEs. 

(f) Sponsoring entity verification. [Re-
served] 

(g) Sponsoring entity event of default. 
[Reserved] 

(h) Effective/applicability date. This 
section applies on January 6, 2017. How-
ever, taxpayers may apply these provi-
sions as of January 28, 2013. (For the 
rules that apply beginning on January 
28, 2013, and before January 6, 2017, see 
this section as in effect and contained 
in 26 CFR part 1 revised April 1, 2016.) 

[T.D. 9610, 78 FR 5978, Jan. 28, 2013; 78 FR 
55208, Sept. 10, 2013, as amended by T.D. 9657, 
79 FR 12858, Mar. 6, 2014; T.D. 9809, 82 FR 2184, 
Jan. 6, 2017] 

§ 1.1473–1 Section 1473 definitions. 
(a) Definition of withholdable pay-

ment—(1) In general. Except as other-
wise provided in this paragraph (a) and 
§ 1.1471–2(b) (regarding grandfathered 
obligations), the term withholdable pay-
ment means— 

(i) Any payment of U.S. source FDAP 
income (as defined in paragraph (a)(2) 
of this section); and 

(ii) For any sales or other disposi-
tions occurring after December 31, 2018, 
any gross proceeds from the sale or 
other disposition (as defined in para-
graph (a)(3)(i) of this section) of any 
property of a type that can produce in-
terest or dividends that are U.S. source 
FDAP income. 

(2) U.S. source FDAP income defined— 
(i) In general—(A) FDAP income defined. 
For purposes of chapter 4, the term 
FDAP income means fixed or deter-
minable annual or periodic income 
that is described in § 1.1441–2(b)(1) or 
§ 1.1441–2(c) (excluding income de-
scribed in paragraph (a)(2)(vi) of this 
section or § 1.1441–2(b)(2) (such as gains 
derived from the sale of certain prop-
erty)) and including the types of in-
come enumerated in paragraphs 
(a)(2)(iii) through (v) of this section. 

(B) U.S. source. The term U.S. source 
means derived from sources within the 
United States. A payment is derived 
from sources within the United States 
if it is income treated as derived from 
sources within the United States under 
sections 861 through 865 and other rel-
evant provisions of the Code. In the 
case of a payment of FDAP income for 
which the source cannot be determined 
at the time of payment, see § 1.1471– 
2(a)(5). 

(C) Exceptions to withholding on U.S. 
source FDAP income not applicable under 
chapter 4. Except as otherwise provided 
in paragraph (a)(4) of this section, no 
exception to withholding on U.S. 
source FDAP income for purposes 
other than chapter 4 applies for pur-
poses of determining whether a pay-
ment of such income is a withholdable 
payment under chapter 4. Thus, for ex-
ample, an exclusion from an amount 
subject to withholding under § 1.1441– 
2(a) or an exclusion from taxation 
under section 881 does not apply for 
purposes of determining whether such 
income constitutes a withholdable pay-
ment. 

(ii) Special rule for certain interest. In-
terest that is described in section 
861(a)(1)(A) (relating to interest paid by 
foreign branches of domestic corpora-
tions and partnerships) is treated as 
U.S. source FDAP income. 
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(iii) Original issue discount. The rules 
described in § 1.1441–2(b)(3)(ii) for deter-
mining when an amount representing 
original issue discount is subject to 
withholding for chapter 3 purposes 
apply for purposes of determining when 
original issue discount from sources 
within the United States is U.S. source 
FDAP income. 

(iv) REMIC residual interests. U.S. 
source FDAP income includes an 
amount described in § 1.1441–2(b)(5). 

(v) Withholding liability of payee that 
is satisfied by withholding agent. If a 
withholding agent satisfies a with-
holding liability arising under chapter 
4 with respect to a withholdable pay-
ment from the withholding agent’s own 
funds, the satisfaction of such liability 
is treated as an additional payment of 
U.S. source FDAP income to the payee 
to the extent that the withholding 
agent’s satisfaction of such with-
holding liability also satisfies a tax li-
ability of the payee under section 881 
or 871 with respect to the same pay-
ment, and the satisfaction of the tax li-
ability constitutes additional income 
to the payee under § 1.1441–3(f) that is 
U.S. source FDAP income. In such 
case, the amount of any additional 
payment treated as made by the with-
holding agent for purposes of this para-
graph (a)(2)(v) and any tax liability re-
sulting from such payment shall be de-
termined under § 1.1441–3(f). See § 1.1474– 
6 regarding the coordination of the 
withholding requirements under chap-
ters 3 and 4 in the case of a 
withholdable payment that is also sub-
ject to withholding under chapter 3. 

(vi) Special rule for sales of interest 
bearing debt obligations. Income that is 
otherwise described as U.S. source 
FDAP income in paragraphs (a)(2)(i) 
through (v) of this section does not in-
clude an amount of interest accrued on 
the date of a sale or exchange of an in-
terest bearing debt obligation if the 
sale occurs between two interest pay-
ment dates and is not part of a plan de-
scribed in § 1.1441–3(b)(2)(ii). 

(vii) Payment of U.S. source FDAP in-
come—(A) Amount of payment of U.S. 
source FDAP income. The amount of 
U.S. source FDAP income is the gross 
amount of the payment of such income, 
unreduced by any deductions or offsets. 
The rules of § 1.1441–3(b)(1) shall apply 

to determine the amount of an interest 
payment on an interest-bearing obliga-
tion. In the case of a corporate dis-
tribution, the distributing corporation 
or intermediary shall determine the 
portion of the distribution that is 
treated as U.S. source FDAP income 
under this paragraph (a)(2) in the same 
manner as the distributing corporation 
or intermediary determines the portion 
of the distribution subject to with-
holding under § 1.1441–3(c). Any portion 
of a payment on a debt instrument or a 
corporate distribution that does not 
constitute U.S. source FDAP income 
under this paragraph (a)(2) solely be-
cause of a provision other than the 
source rules of sections 861 through 865 
shall be taken into account as gross 
proceeds under paragraph (a)(3) of this 
section. For rules regarding the deter-
mination of the amount of a payment 
of U.S. source FDAP income under 
paragraph (a)(2) of this section made in 
a medium other than U.S. dollars, see 
§ 1.1441–3(e). For determining the 
amount of a payment of a dividend 
equivalent, see section 871(m) and the 
regulations thereunder. 

(B) When payment of U.S. source FDAP 
income is made. A payment is consid-
ered made when the amount would be 
includible in the income of the bene-
ficial owner under the U.S. tax prin-
ciples governing the cash method of ac-
counting. If an FFI acts as an inter-
mediary with respect to a payment of 
U.S. source FDAP income, the FFI will 
be treated as making a payment of 
such U.S. source FDAP income to the 
person with respect to which the FFI 
acts as an intermediary when it pays 
or credits such amount to such person. 
The following rules also apply for pur-
poses of this paragraph (a)(2)(vii)(B): 
§§ 1.1441–2(e)(2) (regarding when a pay-
ment is considered made in the case of 
income allocated under section 482); 
1.1441–2(e)(3) (regarding blocked in-
come); 1.1441–2(e)(4) (regarding when a 
dividend is considered paid); and 1.1441– 
2(e)(5) (regarding when interest is con-
sidered paid if a foreign person has 
made an election under § 1.884–4(c)(1)). 

(3) Gross proceeds defined—(i) Sale or 
other disposition—(A) In general. Except 
as otherwise provided in this paragraph 
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(a)(3)(i), the term sale or other disposi-
tion means any sale, exchange, or dis-
position of property described in para-
graph (a)(3)(ii) of this section that re-
quires recognition of gain or loss under 
section 1001(c), determined without re-
gard to whether the owner of such 
property is subject to U.S. federal in-
come tax with respect to such sale, ex-
change, or disposition. The term sale 
or other disposition includes (but is not 
limited to) sales of securities; redemp-
tions of stock; retirements and redemp-
tions of indebtedness; entering into 
short sales; and a closing transaction 
under a forward contract, option, or 
other instrument that is otherwise a 
sale. Such term further includes a dis-
tribution from a corporation to the ex-
tent the distribution is a return of cap-
ital or a capital gain to the beneficial 
owner of the payment. Such term does 
not include grants or purchases of op-
tions, exercises of call options for phys-
ical delivery, transfers of securities for 
which gain or loss is excluded from rec-
ognition under section 1058, or mere 
executions of contracts that require de-
livery of personal property or an inter-
est therein. For purposes of this sec-
tion only, a constructive sale under 
section 1259 or a mark to fair market 
value under section 475 or 1296 is not a 
sale or disposition. 

(B) Special rule for sales effected by 
brokers. In the case of a sale effected by 
a broker (with the term effect defined 
in § 1.6045–1(a)(10)), a sale means a sale 
as defined in § 1.6045–1(a)(9) with respect 
to property described in paragraph 
(a)(3)(ii) of this section. 

(C) Special rule for gross proceeds from 
sales settled by a clearing organization. In 
the case of a clearing organization that 
settles sales and purchases of securities 
between members of such organization 
on a net basis, the gross proceeds from 
sales or dispositions are limited to the 
net amount paid or credited to a mem-
ber’s account that is associated with 
sales or other dispositions of property 
described in paragraph (a)(3)(ii) of this 
section by such member as of the time 
that such transactions are settled 
under the settlement procedures of 
such organization. 

(ii) Property of a type that can produce 
interest or dividend payments that would 
be U.S. source FDAP income—(A) In gen-

eral. Property is of a type that can 
produce interest or dividends payments 
that would be U.S. source FDAP in-
come if the property is of a type that 
ordinarily gives rise to the payment of 
interest or dividends that would con-
stitute U.S. source FDAP income, re-
gardless of whether any such payment 
is made during the period such prop-
erty is held by the person selling or 
disposing of such property. Thus, for 
example, stock issued by a domestic 
corporation is property of a type that 
can produce dividends from sources 
within the United States if a dividend 
from such corporation would be from 
sources within the United States, re-
gardless of whether the stock pays 
dividends at regular intervals and re-
gardless of whether the issuer has any 
plans to pay dividends or has ever paid 
a dividend with respect to the stock. 

(B) Contracts producing dividend equiv-
alent payments. In the case of any con-
tract that results in the payment of a 
dividend equivalent as defined in sec-
tion 871(m) and the regulations there-
under (including as part of a termi-
nation payment), such contract shall 
be treated as property that is described 
in paragraph (a)(3)(ii)(A) of this sec-
tion, without regard to whether the 
taxpayer is a foreign person subject to 
U.S. federal income tax with respect to 
such transaction. To the extent that 
the proceeds from a termination pay-
ment include the payment of a divi-
dend equivalent, the gross amount of 
such proceeds will not include the 
amount of such dividend equivalent. 

(C) Regulated investment company dis-
tributions. The amount of a distribution 
that is designated as a capital gain div-
idend under section 852(b)(3)(C) or 
871(k)(2) is a payment of gross proceeds 
to the extent attributable to property 
described in paragraph (a)(3)(ii)(A) of 
this section. 

(iii) Payment of gross proceeds—(A) 
When gross proceeds are paid. With re-
spect to a sale that is effected by a 
broker that results in a payment of 
gross proceeds as defined in this para-
graph (a)(3), the date the gross pro-
ceeds are considered paid is the date 
that the proceeds of such sale are cred-
ited to the account of or otherwise 
made available to the person entitled 
to the payment. 
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(B) Amount of gross proceeds. Except 
as otherwise provided in this paragraph 
(a)(3)— 

(1) The amount of gross proceeds 
from a sale or other disposition means 
the total amount realized as a result of 
a sale or other disposition of property 
described in paragraph (a)(3)(ii) under 
section 1001(b); 

(2) In the case of a sale effected by a 
broker, the amount of gross proceeds 
from a sale or other disposition means 
the total amount paid or credited to 
the account of the person entitled to 
the payment increased by any amount 
not so paid by reason of the repayment 
of margin loans. The broker may (but 
is not required to) take commissions 
with respect to the sale into account in 
determining the amount of gross pro-
ceeds; 

(3) In the case of a corporate distribu-
tion, the amount treated as gross pro-
ceeds excludes the amount described in 
paragraph (a)(2)(vii)(A) of this section 
that is treated as U.S. source FDAP in-
come; 

(4) In the case of a sale of an obliga-
tion described in paragraph (a)(2)(vi), 
gross proceeds includes any interest ac-
crued between interest payment dates 
other than an amount described in 
paragraph (a)(2)(vi) of this section that 
is treated as U.S. source FDAP income; 
and 

(5) In the case of a sale, retirement, 
or redemption of a debt obligation, 
gross proceeds excludes the amount of 
original issue discount treated as U.S. 
source FDAP income under paragraph 
(a)(2)(iii) of this section. 

(4) Payments not treated as 
withholdable payments. The following 
payments are not withholdable pay-
ments under paragraph (a)(1) of this 
section— 

(i) Certain short-term obligations. A 
payment of interest or original issue 
discount on short-term obligations de-
scribed in section 871(g)(1)(B)(i). 

(ii) Effectively connected income. Any 
payment to the extent it gives rise to 
an item of income that is taken into 
account under section 871(b)(1) or 
882(a)(1) for the taxable year. An item 
of income is taken into account under 
section 871(b)(1) or 882(a)(1) when the 
income is (or is deemed to be) effec-
tively connected with the conduct of a 

trade or business in the United States 
and is includible in the beneficial own-
er’s gross income for the taxable year. 
An amount of income shall not be 
treated as taken into account under 
section 871(b)(1) or 882(a)(1) if the in-
come is (or is deemed to be) effectively 
connected with the conduct of a trade 
or business in the United States and 
the beneficial owner claims an excep-
tion from tax under an income tax 
treaty because the income is not at-
tributable to a permanent establish-
ment in the United States. 

(iii) Excluded nonfinancial payments. 
Payments for the following: services 
(including wages and other forms of 
employee compensation (such as stock 
options)), the use of property, office 
and equipment leases, software li-
censes, transportation, freight, gam-
bling winnings, awards, prizes, scholar-
ships, and interest on outstanding ac-
counts payable arising from the acqui-
sition of goods or services. Notwith-
standing the preceding sentence, ex-
cluded nonfinancial payments do not 
include: payments in connection with a 
lending transaction (including loans of 
securities), a forward, futures, option, 
or notional principal contract, or a 
similar financial instrument; pre-
miums for insurance contracts or an-
nuity contracts; amounts paid under 
cash value insurance or annuity con-
tracts; dividends; interest (including 
substitute interest described in § 1.861– 
2(a)(7)) other than interest described in 
the preceding sentence; gross proceeds 
other than gross proceeds described in 
paragraph (a)(4)(iv) of this section; in-
vestment advisory fees; custodial fees; 
and bank or brokerage fees. 

(iv) Gross proceeds from sales of ex-
cluded property. Gross proceeds from 
the sale or other disposition of any 
property that can produce U.S. source 
FDAP income if all such U.S. source 
FDAP income would be excluded from 
the definition of withholdable payment 
under paragraphs (a)(4)(i) through (iii) 
of this section. 

(v) Fractional shares. Payments aris-
ing in sales described in § 1.6045– 
1(c)(3)(ix). 

(vi) Offshore payments of U.S. source 
FDAP income prior to 2017 (transitional). 
A payment with respect to an offshore 
obligation (as defined in § 1.1471– 
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1(b)(88)) made prior to January 1, 2017, 
if such payment is U.S. source FDAP 
income and made by a person that is 
not acting as an intermediary or as a 
WP or WT with respect to the pay-
ment. Additionally, a payment with re-
spect to an account, obligation, con-
tract, or other instrument that is 
issued or maintained by an entity 
other than a financial institution and 
that would be treated as an offshore 
obligation under § 1.6049–5(c)(1) (applied 
by substituting the term entity for the 
term financial institution (as defined in 
§ 1.1471–5(e)) in each place that it ap-
pears), made prior to January 1, 2017, if 
such payment is U.S. source FDAP and 
made by a person that is not acting as 
an intermediary or as a WP or WT with 
respect to the payment is not a 
withholdable payment under paragraph 
(a)(1) of this section. The exception for 
offshore payments of U.S. source FDAP 
income provided in the preceding sen-
tences shall not apply, however, in the 
case of a flow-through entity that has 
a residual withholding requirement 
with respect to its partners, owners, or 
beneficiaries under § 1.1471–2(a)(2)(ii), or 
in the case of payments made with re-
spect to debt or equity issued by a U.S. 
person (excluding interest payments 
made by a foreign branch of a U.S. fi-
nancial institution with respect to de-
pository accounts it maintains). For 
purposes of this paragraph (a)(4)(vi), an 
intermediary includes a person that 
acts as a qualified securities lender as 
defined for purposes of chapter 3 and 
does not include a person acting as an 
insurance broker with respect to pre-
miums. 

(vii) Collateral arrangements prior to 
2017 (transitional). A payment made 
prior to January 1, 2017, by a secured 
party, or to a secured party other than 
a nonparticipating FFI, with respect to 
collateral securing one or more trans-
actions under a collateral arrange-
ment, provided that only a commer-
cially reasonable amount of collateral 
is held by the secured party (or by a 
third party for the benefit of the se-
cured party) as part of the collateral 
arrangement. For purposes of this 
paragraph (a)(4)(vii), the term trans-
action generally includes a debt instru-
ment, a derivative financial instru-
ment (including a notional principal 

contract, future, forward, and option), 
and any securities lending transaction, 
sale-repurchase transaction, margin 
loan, or substantially similar trans-
action that is subject to a collateral 
arrangement. Solely for purposes of 
this paragraph (a)(4)(vii), a secured 
party may provide documentation to 
the withholding agent indicating that 
it is the beneficial owner of a payment 
described in this paragraph (a)(4)(vii), 
and a withholding agent may rely on 
such certification for purposes of its re-
quirements under § 1.1471–3(d) for deter-
mining whether withholding under 
chapter 4 applies. 

(viii) Certain dividend equivalents. 
Amounts paid with respect to a no-
tional principal contract described in 
§ 1.871–15(a)(7), an equity-linked instru-
ment described in § 1.871–15(a)(4), or a 
securities lending or sale-repurchase 
transaction described in § 1.871–15(a)(13) 
that are exempt from withholding 
under section 1441(a) as dividend 
equivalents under section 871(m) if the 
transaction is not a section 871(m) 
transaction within the meaning of 
§ 1.871–15(a)(12), if the transaction is 
subject to the exception described in 
§ 1.871–15(k), or to the extent the pay-
ment is not a dividend equivalent pur-
suant to § 1.871–15(c)(2). 

(5) Special payment rules for flow- 
through entities, complex trusts, and es-
tates—(i) In general. This paragraph 
(a)(5) provides special rules for a flow- 
through entity, complex trust, or es-
tate to determine when such entity 
must treat a payment of U.S. source 
FDAP income that is also a 
withholdable payment as having been 
paid by such entity to its partners, 
owners, or beneficiaries (as applicable 
depending on the type of entity). 

(ii) Partnerships. An amount of U.S. 
source FDAP income that is also a 
withholdable payment is treated as 
being paid to a partner under rules 
similar to the rules prescribing when 
withholding is required for chapter 3 
purposes as described in § 1.1441– 
5(b)(2)(i)(A). 

(iii) Simple trusts. An amount of U.S. 
source FDAP income that is also a 
withholdable payment is treated as 
being paid to a beneficiary of a simple 
trust under rules similar to the rules 
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prescribing when withholding is re-
quired for chapter 3 purposes as de-
scribed in § 1.1441–5(b)(2)(ii). 

(iv) Complex trusts and estates. An 
amount of U.S. source FDAP income 
that is also a withholdable payment is 
treated as being paid to a beneficiary 
of a complex trust or estate under rules 
similar to the rules prescribing when 
withholding is required for chapter 3 
purposes as described in § 1.1441– 
5(b)(2)(iii). 

(v) Grantor trusts. If an amount of 
U.S. source FDAP income that is also a 
withholdable payment is paid to a 
grantor trust, a person treated as an 
owner of all or a portion of such trust 
is treated as having been paid such in-
come by the trust at the time it is re-
ceived by or credited to the trust or 
portion thereof. 

(vi) Special rule for an NWP or NWT. 
In the case of a partnership, simple 
trust, or complex trust that is an NWP 
or NWT, the rules described in para-
graphs (a)(5)(ii) and (iii) of this section 
shall not apply, and U.S. source FDAP 
income that is also a withholdable pay-
ment is treated as being paid to the 
partner or beneficiary at the time the 
income is paid to the partnership or 
trust, respectively. 

(vii) Special rules for determining when 
gross proceeds are treated as paid to a 
partner, owner, or beneficiary of a flow- 
through entity. [Reserved] 

(6) Reporting of withholdable payments. 
See § 1.1474–1(c) and (d) for a description 
of the income tax return and informa-
tion reporting requirements applicable 
to a withholding agent that has made a 
withholdable payment. 

(7) Example. Satisfaction of payee’s 
chapter 4 liability by withholding agent. 
Recalcitrant account holder (RA) is en-
titled to receive a payment of $100 of 
U.S. source interest from withholding 
agent, WA. The payment is subject to 
withholding under chapter 4, but is not 
subject to withholding under section 
1442, and RA has no substantive tax li-
ability under section 881 with respect 
to this payment. WA pays the full $100 
to RA and, after the date of payment, 
pays the $30 of tax due under chapter 4 
to the IRS from its own funds. Because 
no underlying tax liability of RA is 
satisfied, and further because WA and 
RA did not execute any agreement for 

WA to pay this tax and WA did not 
have an obligation to pay this tax 
apart from the requirements of chapter 
4, WA’s payment of the tax does not 
give rise to a deemed payment of U.S. 
source FDAP income to RA under para-
graph (a)(2)(v) of this section. Thus, 
WA is not required to pay any addi-
tional tax with respect to this payment 
for purposes of chapter 4. 

(b) Substantial U.S. owner—(1) Defini-
tion. Except as otherwise provided in 
paragraph (b)(4) or (5) of this section, 
the term substantial United States owner 
(or substantial U.S. owner) means: 

(i) With respect to any foreign cor-
poration, any specified U.S. person 
that owns, directly or indirectly, more 
than 10 percent of the stock of such 
corporation (by vote or value); 

(ii) With respect to any foreign part-
nership, any specified U.S. person that 
owns, directly or indirectly, more than 
10 percent of the profits interests or 
capital interests in such partnership; 
and 

(iii) In the case of a trust— 
(A) Any specified U.S. person treated 

as an owner of any portion of the trust 
under sections 671 through 679; and 

(B) Any specified U.S. person that 
holds, directly or indirectly, more than 
10 percent of the beneficial interests of 
the trust. 

(2) Indirect ownership of foreign enti-
ties. For purposes of determining a per-
son’s interest in a foreign entity, the 
following rules shall apply. 

(i) Indirect ownership of stock. Stock 
of a foreign corporation that is owned 
directly or indirectly by an entity 
(other than a participating FFI, a 
deemed-compliant FFI (excluding an 
owner-documented FFI), a U.S. finan-
cial institution, a U.S. person that is 
not a specified U.S. person, an exempt 
beneficial owner, or an excepted NFFE) 
that is a corporation, partnership, or 
trust shall be considered as being 
owned proportionately by such entity’s 
shareholders, partners, or, in the case 
of a trust, persons treated as owners 
under sections 671 through 679 of any 
portion of the trust that includes the 
stock, and the beneficiaries of the 
trust. Stock considered to be owned by 
a person by reason of the application of 
the preceding sentence shall, for pur-
poses of applying such sentence, be 
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treated as actually owned by such per-
son. 

(ii) Indirect ownership in a foreign 
partnership or ownership of a beneficial 
interest in a foreign trust. A capital or 
profits interest in a foreign partnership 
or an ownership or beneficial interest 
(as described in paragraph (b)(3) of this 
section) in a foreign trust that is 
owned or held directly or indirectly by 
an entity (other than a participating 
FFI, a deemed-compliant FFI (exclud-
ing an owner-documented FFI), a U.S. 
financial institution, a U.S. person 
that is not a specified U.S. person, an 
exempt beneficial owner, or an ex-
cepted NFFE) that is a corporation, 
partnership, or trust shall be consid-
ered as being owned or held proportion-
ately by such entity’s shareholders, 
partners, or, in the case of a trust, per-
sons treated as owners under sections 
671 through 679 of any portion of the 
trust that includes the partnership or 
beneficial trust interest, and the bene-
ficiaries of the trust. Partnership or 
beneficial trust interests considered to 
be owned or held by a person by reason 
of the application of the preceding sen-
tence shall, for purposes of applying 
such sentence, be treated as actually 
owned or held by such person. 

(iii) Ownership and holdings through 
options. If a specified U.S. person holds, 
directly or indirectly (applying the 
principles of paragraphs (b)(2)(i) and 
(ii) of this section) an option to acquire 
stock in a foreign corporation, a cap-
ital or profits interest in a foreign 
partnership, or an ownership or bene-
ficial interest in a foreign trust, such 
person is considered to own the under-
lying equity or other ownership inter-
est in such foreign entity for purposes 
of this paragraph (b). For purposes of 
the preceding sentence, an option to 
acquire such an option, and each one of 
a series of such options, shall be con-
sidered an option to acquire such stock 
or other ownership interest described 
in this paragraph (b)(2)(iii). 

(iv) Determination of proportionate in-
terest. For purposes of this paragraph 
(b), and except as otherwise provided in 
paragraph (b)(3) of this section, the de-
termination of a person’s proportionate 
interest in a foreign corporation, part-
nership, or trust is based on all of the 
relevant facts and circumstances. In 

making this determination, any ar-
rangement that artificially decreases a 
specified U.S. person’s proportionate 
interest in any such entity will be dis-
regarded in determining whether such 
person is a substantial U.S. owner. In 
lieu of applying the rules of this para-
graph (b)(2) to determine whether an 
owner’s proportionate interest in a for-
eign entity meets the 10 percent 
threshold described in paragraph (b)(1) 
of this section, the entity or its with-
holding agent may opt to treat the 
owner as a substantial U.S. owner. 

(v) Interests owned or held by a related 
person. For purposes of determining 
whether a specified U.S. person is a 
substantial U.S. owner in a foreign en-
tity described in paragraphs (b)(2)(i) 
through (iv) of this section, if a speci-
fied U.S. person owns or holds, directly 
or indirectly, any interest in the for-
eign entity, that interest must be ag-
gregated with any such interest in the 
foreign entity owned or held, directly 
or indirectly, by a related person. For 
purposes of the preceding sentence, a 
related person is a person or spouse of 
a person described in § 1.267(c)–1(a)(4), 
determined by reference to such speci-
fied U.S. person. 

(3) Beneficial interest in a foreign 
trust—(i) In general. For purposes of 
paragraph (b)(1)(iii)(B) of this section, 
a person holds a beneficial interest in a 
foreign trust if such person has the 
right to receive directly or indirectly 
(for example, through a nominee) a 
mandatory distribution or may receive, 
directly or indirectly, a discretionary 
distribution from the trust. For pur-
poses of this section, a mandatory dis-
tribution means a distribution that is 
required to be made pursuant to the 
terms of the trust document. A discre-
tionary distribution means a distribu-
tion that is made to a person at the 
discretion of the trustee or a person 
with a limited power of appointment of 
such trust. 

(ii) Determining the 10 percent thresh-
old in the case of a beneficial interest in 
a foreign trust. A person will be treated 
as holding directly or indirectly more 
than 10 percent of the beneficial inter-
est in a foreign trust if— 
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(A) The person receives, directly or 
indirectly, only discretionary distribu-
tions from the trust and the fair mar-
ket value of the currency or other 
property distributed, directly or indi-
rectly, from the trust to such person 
during the prior calendar year exceeds 
10 percent of the value of either all of 
the distributions made by the trust 
during that year or all of the assets 
held by the trust at the end of that 
year; 

(B) The person is entitled to receive, 
directly or indirectly, mandatory dis-
tributions from the trust and the value 
of the person’s interest in the trust, as 
determined under section 7520, exceeds 
10 percent of the value of all the assets 
held by the trust as of the end of the 
prior calendar year; or 

(C) The person is entitled to receive, 
directly or indirectly, mandatory dis-
tributions and may receive, directly or 
indirectly, discretionary distributions 
from the trust, and the value of the 
person’s interest in the trust, deter-
mined as the sum of the fair market 
value of all of the currency or other 
property distributed from the trust at 
the discretion of the trustee during the 
prior calendar year to the person and 
the value of the person’s interest in the 
trust as determined under section 7520 
at the end of that year, exceeds either 
10 percent of the value of all distribu-
tions made by such trust during the 
prior calendar year or 10 percent of the 
value of all the assets held by the trust 
at the end of that year. 

(4) Exceptions—(i) De minimis amount 
or value exception. A specified U.S. per-
son is not treated as a substantial U.S. 
owner if— 

(A) The fair market value of the cur-
rency or other property distributed, di-
rectly or indirectly, from the trust to 
such specified U.S. person during the 
prior calendar year is $5,000 or less and, 

(B) In the case of a specified U.S. per-
son that is entitled to receive manda-
tory distributions, the value of such 
person’s interest in the trust is $50,000 
or less. 

(ii) Trusts wholly owned by certain U.S. 
persons. A trust that is treated as 
owned only by U.S. persons under sec-
tions 671 through 679 is not required to 
treat any of its beneficiaries as sub-
stantial U.S. owners. 

(5) Special rule for certain financial in-
stitutions. In the case of any financial 
institution described in § 1.1471– 
5(e)(1)(iii) or (iv) (referring to invest-
ment entities and specified insurance 
companies), this section shall be ap-
plied by substituting ‘‘0 percent’’ for 
‘‘10 percent’’ in each place that it ap-
pears. Additionally, in the case of a fi-
nancial institution described in § 1471– 
5(e)(1)(iii) that is a trust, the rules of 
paragraph (b)(3) and (4) of this section 
(referring to beneficial interests in a 
trust) shall be applied by substituting 
‘‘calendar year’’ for ‘‘prior calendar 
year’’ in each place that it appears. 

(6) Determination dates for substantial 
U.S. owners. A foreign entity may make 
the determination of whether it has 
one or more direct or indirect substan-
tial U.S. owners as of the last day of 
such entity’s accounting year or as of 
the date on which such foreign entity 
provides the documentation described 
in § 1.1471–3(d) to the withholding agent 
for which such determination is re-
quired to be made. See § 1.1471–4(c) for 
when a participating FFI is required to 
obtain documentation with respect to 
its account holders. 

(7) Examples. The following examples 
illustrate the provisions of paragraph 
(b) of this section: 

Example 1. Indirect ownership. U, a specified 
U.S. person, owns directly 100% of the sole 
class of stock of F1, a foreign corporation. F1 
owns directly 90% of the sole class of stock 
of F2, a foreign corporation, and U owns di-
rectly the remaining 10% of the sole class of 
stock of F2. F2 owns directly 10% of the sole 
class of stock of F3, a foreign corporation, 
and U owns directly 3% of the sole class of 
stock of F3. U is treated as owning 13% (3% 
directly and 10% indirectly) of the sole class 
of stock of F3 and 100% (10% directly and 
90% indirectly) of the sole class of stock of 
F2 for purposes of this paragraph (b). U is a 
substantial U.S. owner of F1, F2, and F3. 

Example 2. Indirect ownership through enti-
ties that are specified U.S. persons. U, a speci-
fied U.S. person, owns directly 100% of the 
sole class of stock of US1, a U.S. corporation 
that is a specified U.S. person. US1 owns di-
rectly 100% of the sole class of stock of US2, 
a U.S. corporation that is a specified U.S. 
person. US2 owns directly 15% of the sole 
class of stock of FC, a foreign corporation. 
For purposes of this paragraph (b), U, US1, 
and US2 are all substantial U.S. owners of 
FC. 

Example 3. Determining the 10% threshold in 
the case of a beneficial interest in a foreign 
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trust. U, a U.S. citizen, holds an interest in 
FT1, a foreign trust, under which U may re-
ceive discretionary distributions from FT1. 
U also holds an interest in FT2, a foreign 
trust, and FT2, in turn, holds an interest in 
FT1 under which FT2 may receive discre-
tionary distributions from FT1. U receives 
$25,000 from FT1 in Year 1. FT2 receives 
$120,000 from FT1 in Year 1 and distributes 
the entire amount to its beneficiaries in 
Year 1. The distribution from FT1 is FT2’s 
only source of income and FT2’s distribu-
tions in Year 1 total $120,000. U receives 
$40,000 from FT2 in Year 1. FT1’s distribu-
tions in Year 1 total $750,000. U’s discre-
tionary interest in FT1 is valued at $65,000 at 
the end of Year 1 and therefore does not 
meet the 10% threshold as determined under 
paragraph (b)(3)(ii)(A). U’s discretionary in-
terest in FT2, however, is valued at $40,000 at 
the end of Year 1 and therefore meets the 
10% threshold as determined under para-
graph (b)(3)(ii)(A). 

Example 4. Determining ownership (deter-
mination date). F, a foreign corporation that 
is an NFFE, has a calendar year accounting 
year. On December 31 of Year 1, U, a speci-
fied U.S. person, owns 12% of the sole class of 
outstanding stock of F. In March of Year 2, 
F redeems a portion of U’s stock and reduces 
U’s ownership of F to 9%. In May of Year 2, 
F opens an account with P, a participating 
FFI, and delivers to P the documentation re-
quired under § 1.1471–3(d). At the time F 
opens its account with P, U is the only speci-
fied U.S. person that directly or indirectly 
owns stock in F. Because of the redemption, 
U’s interest in F is 9% on the date F opens 
its account with P. Pursuant to paragraph 
(b)(6) of this section, F may determine 
whether it has a substantial U.S. owner as of 
the date it provides the documentation re-
quired under § 1.1471–3(d) to P, which would 
be the day it opens the account. As a result, 
F may indicate in its § 1.1471–3(d) documenta-
tion that it has no substantial U.S. owners. 

(c) Specified U.S. person. The term 
specified United States person (or speci-
fied U.S. person) means any U.S. person 
other than— 

(1) A corporation the stock of which 
is regularly traded on one or more es-
tablished securities markets, as de-
scribed in § 1.1472–1(c)(1)(i); 

(2) Any corporation that is a member 
of the same expanded affiliated group 
as a corporation described in § 1.1472– 
1(c)(1)(i); 

(3) Any organization exempt from 
taxation under section 501(a) or an in-
dividual retirement plan as defined in 
section 7701(a)(37); 

(4) The United States or any wholly 
owned agency or instrumentality 
thereof; 

(5) Any State, the District of Colum-
bia, any U.S. territory, any political 
subdivision of any of the foregoing, or 
any wholly owned agency or instru-
mentality of any one or more of the 
foregoing; 

(6) Any bank as defined in section 
581; 

(7) Any real estate investment trust 
as defined in section 856; 

(8) Any regulated investment com-
pany as defined in section 851 or any 
entity registered with the Securities 
Exchange Commission under the In-
vestment Company Act of 1940 (15 
U.S.C. 80a–64); 

(9) Any common trust fund as defined 
in section 584(a); 

(10) Any trust that is exempt from 
tax under section 664(c) or is described 
in section 4947(a)(1); 

(11) A dealer in securities, commod-
ities, or derivative financial instru-
ments (including notional principal 
contracts, futures, forwards, and op-
tions) that is registered as such under 
the laws of the United States or any 
State; 

(12) A broker; and 
(13) Any tax exempt trust under a 

section 403(b) plan or section 457(g) 
plan. 

(d) Withholding agent—(1) In general. 
Except as provided in this paragraph 
(d), the term withholding agent means 
any person, U.S. or foreign, in what-
ever capacity acting, that has the con-
trol, receipt, custody, disposal, or pay-
ment of a withholdable payment or for-
eign passthru payment. 

(2) Participating FFIs and registered 
deemed-compliant FFIs as withholding 
agents. The term withholding agent in-
cludes a participating FFI that has the 
control, receipt, custody, disposal, or 
payment of a passthru payment (as de-
fined in § 1.1471–5(h)). The term with-
holding agent also includes a registered 
deemed-compliant FFI to the extent 
that such FFI is required to withhold 
on a passthru payment as part of the 
conditions for maintaining its status 
as a deemed-compliant FFI under 
§ 1.1471–5(f)(1)(ii). For the withholding 
requirements of a participating FFI, 
including the requirement to withhold 
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with respect to limited branches and 
limited FFIs that are in the same ex-
panded affiliated group as the partici-
pating FFI, see §§ 1.1471–4(b) and 1.1472– 
1(a). 

(3) Grantor trusts as withholding 
agents. The term withholding agent in-
cludes a grantor trust with respect to a 
withholdable payment or a foreign 
passthru payment (in the case of a 
grantor trust that is a participating 
FFI) made to a person treated as an 
owner of the trust under sections 671 
through 679. For purposes of deter-
mining when a payment is treated as 
made to such a person, see § 1.1473– 
1(a)(5)(v). 

(4) Deposit and return requirements. 
See § 1.1474–1(b) for a withholding 
agent’s requirement to deposit any tax 
withheld, and § 1.1474–1(c) and (d) for 
the requirement to file income tax and 
information returns (including the spe-
cial allowance in § 1.1474–1(b)(2) for par-
ticipating FFIs with respect to dor-
mant accounts). 

(5) Multiple withholding agents. When 
several persons qualify as a with-
holding agent with respect to a single 
payment, only one tax is required to be 
withheld and deposited. See § 1.1474– 
1(a). A person who, as a nominee de-
scribed in § 1.6031(c)–1T, has furnished 
to a partnership all of the information 
required to be furnished under 
§ 1.6031(c)–1T(a) shall not be treated as 
a withholding agent if the person has 
notified the partnership that it is 
treating the provision of information 
to the partnership as a discharge of its 
obligations as a withholding agent. 

(6) Exception for certain individuals. 
An individual is not a withholding 
agent with respect to a withholdable 
payment made by the individual out-
side the course of such individual’s 
trade or business (including as an 
agent with respect to making or receiv-
ing such payment). 

(e) Foreign entity. The term foreign en-
tity means any entity that is not a U.S. 
person and includes a territory entity. 

(f) Effective/applicability date. This 
section generally applies on January 6, 
2017. However, taxpayers may apply 
these provisions as of January 28, 2013. 
Paragraph (a)(4)(viii) of this section ap-
plies to payments made on or after 
September 18, 2015. (For the rules that 

apply beginning on January 28, 2013, 
and before January 6, 2017, see this sec-
tion as in effect and contained in 26 
CFR part 1 revised April 1, 2016.) 

[T.D. 9610, 78 FR 5981, Jan. 28, 2013; 78 FR 
55208, Sept. 10, 2013, as amended by T.D. 9657, 
79 FR 12860, Mar. 6, 2014; T.D. 9734, 80 FR 
56890, Sept. 18, 2015; T.D. 9809, 82 FR 2187, 
Jan. 6, 2017] 

§ 1.1474–1 Liability for withheld tax 
and withholding agent reporting. 

(a) Payment and returns of tax with-
held—(1) In general. A withholding 
agent is required to deposit any tax 
withheld pursuant to chapter 4 as pro-
vided under paragraph (b) of this sec-
tion and to make the returns pre-
scribed by paragraphs (c) and (d) of this 
section. When several persons qualify 
as withholding agents with respect to a 
single payment, only one tax is re-
quired to be withheld and deposited. 

(2) Withholding agent liability. A with-
holding agent that is required to with-
hold with respect to a payment under 
§ 1.1471–2(a), 1.1471–4(b) (in the case of a 
participating FFI), or 1.1472–1(b) but 
fails either to withhold or to deposit 
any tax withheld as required under 
paragraph (b) of this section is liable 
for the amount of tax not withheld and 
deposited. 

(3) Use of agents—(i) In general. Ex-
cept as otherwise provided in this para-
graph (a)(3), a withholding agent may 
authorize an agent to fulfill its obliga-
tions under chapter 4. The acts of an 
agent of a withholding agent (including 
the receipt of withholding certificates, 
the payment of amounts subject to 
withholding, the withholding and de-
posit of tax withheld, and the reporting 
required on the relevant form) are im-
puted to the withholding agent on 
whose behalf it is acting. 

(ii) Authorized agent. An agent is au-
thorized only if— 

(A) There is a written agreement be-
tween the withholding agent and the 
person acting as agent; 

(B) A Form 8655, ‘‘Reporting Agent 
Authorization,’’ is filed with the IRS 
by a withholding agent if its agent (in-
cluding any sub-agent) acts as a report-
ing agent for filing Form 1042 on behalf 
of the withholding agent and the agent 
(or sub-agent) identifies itself as the 
filer on the Form 1042; 
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(C) Books and records and relevant 
personnel of the agent (including any 
sub-agent) are available to the with-
holding agent (on a continuous basis, 
including after termination of the rela-
tionship) in order to evaluate the with-
holding agent’s compliance with the 
provisions of chapter 4; and 

(D) The withholding agent remains 
fully liable for the acts of its agent (or 
any sub-agent) and does not assert any 
of the defenses that may otherwise be 
available, including under common law 
principles of agency, in order to avoid 
tax liability under the Code. 

(iii) Liability of withholding agent act-
ing through an agent. A withholding 
agent acting through an agent is liable 
for any failure of the agent, such as a 
failure to withhold an amount or make 
a payment of tax, in the same manner 
and to the same extent as if the agent’s 
failure had been the failure of the with-
holding agent. For this purpose, the 
agent’s actual knowledge or reason to 
know shall be imputed to the with-
holding agent. Except as otherwise pro-
vided in the QI, WP, or WT agreement, 
an agent of a withholding agent is sub-
ject to the same withholding and re-
porting obligations that apply to any 
withholding agent under the provisions 
of chapter 4 and does not benefit from 
the special procedures or exceptions 
that apply to a QI, WP, or WT. If the 
agent is a foreign person, however, a 
U.S. withholding agent may treat the 
acts of the foreign agent as its own for 
purposes of determining whether it has 
complied with the provisions of chapter 
4. The withholding agent’s liability 
under paragraph (a)(2) of this section 
will exist even if the agent is also a 
withholding agent and is itself sepa-
rately liable for failure to comply with 
the provisions of chapter 4. The same 
tax, interest, or penalties, however, 
shall not be collected more than once. 

(4) Liability for failure to obtain docu-
mentation timely or to act in accordance 
with applicable presumptions—(i) In gen-
eral. A withholding agent that cannot 
reliably associate a payment with doc-
umentation on the date of payment 
and that does not withhold under 
§ 1.1471–2(a), 1.1471–4(b), or 1.1472–1(b), or 
withholds at less than the 30 percent 
rate prescribed, is liable under this sec-
tion for the tax required to be withheld 

under § 1.1471–2(a), 1.1471–4(b), or 1.1472– 
1(b) (including interest, penalties, or 
additions to tax otherwise applicable in 
respect of the failure to deduct and 
withhold) unless— 

(A) The withholding agent has appro-
priately relied on the presumptions de-
scribed in § 1.1471–3(f) in order to treat 
the payment as exempt from with-
holding; or 

(B) The withholding agent obtained 
after the date of payment valid docu-
mentation that meets the require-
ments of § 1.1471–3(c)(7) to establish 
that the payment was, in fact, exempt 
from withholding. 

(ii) Withholding satisfied by another 
withholding agent. If a withholding 
agent fails to deduct and withhold any 
amount required to be deducted and 
withheld under § 1.1471–2(a), 1.1471–4(b), 
or 1.1472–1(b), and the tax is satisfied 
by another withholding agent or is oth-
erwise paid, then the amount of tax re-
quired to be deducted and withheld 
shall not be collected from the first- 
mentioned withholding agent. How-
ever, the withholding agent is not re-
lieved from liability in any such case 
for any interest or penalties or addi-
tions to tax otherwise applicable in re-
spect of the failure to deduct and with-
hold. 

(b) Payment of withheld tax—(1) In 
general. Except as otherwise provided 
in this paragraph (b), every with-
holding agent who withholds tax pursu-
ant to chapter 4 shall deposit such tax 
within the time provided in § 1.6302–2(a) 
by electronic funds transfer as provided 
under § 31.6302–1(h) of this chapter. If 
for any reason the total amount of tax 
required to be deposited for any cal-
endar year pursuant to the income tax 
return described in paragraph (c) of 
this section has not been deposited pur-
suant to § 1.6302–2, the withholding 
agent shall pay the balance of such tax 
due for such year at such place as the 
IRS shall specify. The tax shall be paid 
when filing the return described in 
paragraph (c)(1) of this section for such 
year, unless the IRS specifies other-
wise. See § 1.1471–4(b)(6) for the special 
rule allowing participating FFIs to set 
aside in escrow amounts withheld with 
respect to dormant accounts. 

(2) Special rule for foreign passthru 
payments and payments of gross proceeds 
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that include an undetermined amount of 
income subject to tax. [Reserved] 

(c) Income tax return—(1) In general. 
Every withholding agent shall file an 
income tax return on Form 1042, ‘‘An-
nual Withholding Tax Return for U.S. 
Source Income of Foreign Persons,’’ (or 
such other form as the IRS may pre-
scribe) to report chapter 4 reportable 
amounts (as defined in paragraph 
(d)(2)(i) of this section). This income 
tax return shall be filed on the same 
income tax return used to report 
amounts subject to reporting for chap-
ter 3 purposes as described in § 1.1461– 
1(b). The return must show the aggre-
gate amount of payments that are 
chapter 4 reportable amounts and must 
report the tax withheld for the pre-
ceding calendar year by the with-
holding agent, in addition to any infor-
mation required by the form and its ac-
companying instructions. Withholding 
certificates and other statements or in-
formation provided to a withholding 
agent are not required to be attached 
to the return. A Form 1042 must be 
filed under this paragraph (c)(1) even if 
no tax was required to be withheld for 
chapter 4 purposes during the pre-
ceding calendar year. The withholding 
agent must retain a copy of Form 1042 
for the applicable period of limitations 
on assessment and collection with re-
spect to the amounts required to be re-
ported on the Form 1042. See section 
6501 and the regulations thereunder for 
the applicable period of limitations. 
Adjustments to the total amount of 
tax withheld described in § 1.1474–2 
shall be stated on the return as pre-
scribed by the form and its accom-
panying instructions. 

(2) Participating FFIs, registered 
deemed-compliant FFIs, and U.S. 
branches treated as U.S. persons. A par-
ticipating FFI or registered deemed- 
compliant FFI shall file Form 1042 in 
accordance with paragraph (c)(1) of this 
section to report chapter 4 reportable 
amounts for which the participating 
FFI or registered deemed-compliant 
FFI is required to file Form 1042–S, as 
described in paragraph (d)(4)(iii) of this 
section. A participating FFI or reg-
istered deemed-compliant FFI with a 
U.S. branch that is treated as a U.S. 
person must exclude from Form 1042 
payments made and taxes withheld by 

such U.S. branch. A U.S. branch that is 
treated as a U.S. person shall file a sep-
arate Form 1042 in accordance with 
paragraph (c)(1) of this section and the 
instructions on the form to report 
chapter 4 reportable amounts. 

(3) Amended returns. An amended re-
turn under this paragraph (c)(3) must 
be filed on Form 1042. An amended re-
turn must include such information as 
the form or its accompanying instruc-
tions shall require, including, with re-
spect to any information that has 
changed from the time of the filing of 
the return, the information that was 
shown on the original return and the 
corrected information. 

(d) Information returns for payment re-
porting—(1) Filing requirement—(i) In 
general. Except as otherwise provided 
in paragraph (d)(4) of this section or in 
the instructions to Form 1042–S, every 
withholding agent must file an infor-
mation return on Form 1042–S, ‘‘For-
eign Person’s U.S. Source Income Sub-
ject to Withholding,’’ (or such other 
form as the IRS may prescribe) to re-
port to the IRS chapter 4 reportable 
amounts as described in paragraph 
(d)(2)(i) of this section that were paid 
to a recipient during the preceding cal-
endar year. Except as otherwise pro-
vided in paragraphs (d)(4)(ii)(B) (cer-
tain unknown recipients) and 
(d)(4)(i)(B) and (d)(4)(iii)(A) of this sec-
tion (describing payees includable in 
reporting pools of a participating FFI 
or registered deemed-compliant FFI), a 
separate Form 1042–S must be filed 
with the IRS for each recipient of an 
amount subject to reporting under 
paragraph (d)(2)(i) of this section and 
for each separate type of payment 
made to a single recipient in accord-
ance with paragraph (d)(4)(i) of this 
section. The Form 1042–S shall be pre-
pared in such manner as the form and 
its accompanying instructions pre-
scribe. One copy of the Form 1042–S 
shall be filed with the IRS on or before 
March 15 of the calendar year following 
the year in which the amount subject 
to reporting was paid, with a trans-
mittal form as provided in the instruc-
tions to the form. Withholding certifi-
cates, certifications, documentary evi-
dence, or other statements or docu-
mentation provided to a withholding 
agent are not required to be attached 
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to the form. A copy of the Form 1042– 
S must be furnished to the recipient for 
whom the form is prepared (or any 
other person, as required under this 
paragraph or the instructions to the 
form) and to any intermediary or flow- 
through entity described in paragraph 
(d)(3)(vii) of this section on or before 
March 15 of the calendar year following 
the year in which the amount subject 
to reporting was paid. A person re-
quired by this paragraph (d)(1)(i) to fur-
nish a copy of Form 1042–S to the re-
cipient for whom it is prepared may 
furnish the copy of Form 1042–S in an 
electronic format in lieu of a paper for-
mat provided it meets the require-
ments of § 1.1461–1(c)(1)(i)(A). The with-
holding agent must retain a copy of 
each Form 1042–S for the period of limi-
tations on assessment and collection 
applicable to the tax reportable on the 
Form 1042 to which the Form 1042–S re-
lates (determined as set forth in para-
graph (c)(1) of this section). See para-
graph (d)(4)(iii) of this section for the 
additional reporting requirements of 
participating FFIs and deemed-compli-
ant FFIs. 

(ii) Recipient—(A) Defined. Except as 
otherwise provided in paragraph 
(d)(1)(ii)(B) of this section, the term re-
cipient under this paragraph (d) means 
a person that is a recipient of a chapter 
4 reportable amount, and includes— 

(1) With respect to a payment of U.S. 
source FDAP income— 

(i) A QI (including a QI that is a for-
eign branch of a U.S. person); 

(ii) A WP or WT; 
(iii) A participating FFI or a reg-

istered deemed-compliant FFI that is 
an NQI, NWP, NWT, and a U.S. branch 
of an FFI that is not treated as a U.S. 
person that applies the rules described 
in § 1.1471–4(d)(2)(iii)(C) and that pro-
vides its withholding agent with suffi-
cient information to determine the 
portion of the payment allocable to its 
reporting pools of recalcitrant account 
holders, payees that are nonpartici-
pating FFIs, and payees that are U.S. 
persons described in paragraph 
(d)(4)(i)(B) of this section; 

(iv) An account holder or payee to 
the extent that the withholding agent 
issues a Form 1042–S to such account 
holder or payee; 

(v) An FFI that is a beneficial owner 
of the payment (including a limited 
branch of the FFI); 

(vi) A U.S. branch of an FFI treated 
as a U.S. person; 

(vii) A territory financial institution 
treated as a U.S. person; 

(viii) An excepted NFFE and passive 
NFFE that also is not a flow-through 
entity and that is not acting as an 
agent or intermediary with respect to 
the payment; 

(ix) A foreign person that is a partner 
or beneficiary in a flow-through entity 
that is a NFFE (looking through a 
partner or beneficiary that is a foreign 
intermediary or flow-through entity); 

(x) An exempt beneficial owner of a 
payment, including when the payment 
is made to such owner through an FFI 
(including a nonparticipating FFI) that 
provides documentation and informa-
tion sufficient for a withholding agent 
to determine the portion of the pay-
ment allocable to such owner; and 

(xi) Any person (including a flow- 
through entity or U.S. branch) receiv-
ing such income that is (or is deemed 
to be) effectively connected with the 
conduct of its trade or business in the 
United States; 

(2) With respect to a payment other 
than U.S. source FDAP income. [Re-
served]; and 

(3) Any other person required to be 
reported as a recipient by Form 1042–S, 
its accompanying instructions, under 
an FFI agreement, or paragraph 
(d)(4)(iii) of this section with respect to 
the Form 1042–S reporting require-
ments of a participating FFI. 

(B) Persons that are not recipients. Per-
sons that are not recipients include— 

(1) With respect to a payment of U.S. 
source FDAP income— 

(i) A certified deemed-compliant FFI 
that is an NQI, NWP, or NWT and that 
fails to provide its withholding agent 
with sufficient information to allocate 
the payment to its account holders and 
payees; 

(ii) A financial institution (other 
than a nonparticipating FFI) to the ex-
tent that the withholding agent issues 
a Form 1042–S to the FFI’s account 
holder or payee; 

(iii) A participating FFI or a reg-
istered deemed-compliant FFI that is 
an NQI, NWP, or NWT, and a U.S. 
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branch of an FFI that is not treated as 
a U.S. person that applies the rules de-
scribed in § 1.1471–4(d)(2)(iii)(C) to the 
extent it provides its withholding 
agent with sufficient information to al-
locate the payment to its account hold-
ers and payees that are exempt from 
withholding under chapter 4; 

(iv) An account holder or payee of a 
participating FFI or registered 
deemed-compliant FFI, and an account 
holder or payee of a U.S. branch of an 
FFI that is not treated as a U.S. person 
that applies the rules described in 
§ 1.1471–4(d)(2)(iii)(C) that is included in 
the FFI’s reporting pools described in 
paragraph (d)(4)(i)(B) of this section; 

(v) A nonparticipating FFI that acts 
as an intermediary with respect to a 
payment or that is a flow-through enti-
ty (including a limited branch); 

(vi) An account holder or payee of a 
nonparticipating FFI except to the ex-
tent described in paragraph 
(d)(1)(ii)(A)(1)(x) of this section for an 
exempt beneficial owner; 

(vii) Except as provided in paragraph 
(d)(1)(ii)(A)(1) of this section, an entity 
that is disregarded under § 301.7701– 
2(c)(2) of this chapter as an entity sepa-
rate from its owner; 

(viii) A territory financial institution 
to the extent provided in paragraph 
(d)(4)(i)(D)(2) and (3) of this section; 
and 

(ix) A passive NFFE or an excepted 
NFFE that is a flow-through entity or 
acts as an intermediary; 

(2) With respect to a payment other 
than U.S. source FDAP income. [Re-
served]; and 

(3) Any other person not treated as a 
recipient on Form 1042–S, its accom-
panying instructions, or under an FFI 
agreement. 

(2) Amounts subject to reporting—(i) In 
general. Subject to paragraph (d)(2)(iii) 
of this section, the term chapter 4 re-
portable amount means each of the fol-
lowing amounts reportable on a Form 
1042–S for purposes of chapter 4— 

(A) An amount of a withholdable pay-
ment that is subject to withholding 
under chapter 4 paid after June 30, 2014; 

(B) An amount of a withholdable pay-
ment of U.S. source FDAP income (in-
cluding an amount that would be a 
withholdable payment but for the fact 
that it is an amount effectively con-

nected with a U.S. trade or business, as 
described in § 1.1471–3(a)(4)(ii)) that is 
also reportable on Form 1042–S under 
§ 1.1461–1(c)(2)(i); or 

(C) A foreign passthru payment sub-
ject to withholding under chapter 4. 

(ii) Exception to reporting. Except as 
otherwise provided in this paragraph 
(d)(2)(ii), a chapter 4 reportable amount 
does not include an amount paid to a 
U.S. person if the withholding agent 
treats such U.S. person as a payee for 
purposes of determining whether with-
holding is required under §§ 1.1471–2 and 
1.1472–1. A chapter 4 reportable amount 
does, however, include an amount paid 
to a participating FFI or registered 
deemed-compliant FFI to the extent 
allocable to its reporting pool of pay-
ees that are U.S. persons as described 
in paragraph (d)(4)(i)(B) of this section. 

(iii) Coordination with chapter 3. A 
payment that is not subject to report-
ing under this paragraph (d)(2) may be 
subject to chapter 3 reporting on Form 
1042–S to the extent provided on such 
form and its accompanying instruc-
tions or under § 1.1461–1(c)(2). The re-
cipient information and other informa-
tion required to be reported on Form 
1042–S for purposes of chapter 4 shall be 
in addition to the information required 
to be provided on Form 1042–S for pur-
poses of chapter 3. 

(3) Required information. The informa-
tion required to be furnished under this 
paragraph (d)(3) shall be based upon the 
information provided by or on behalf of 
the recipient of an amount subject to 
reporting (as corrected and supple-
mented based on the withholding 
agent’s actual knowledge) or the pre-
sumption rules provided under § 1.1471– 
3(f) for a U.S. withholding agent and 
under § 1.1471–4(c)(3)(ii) and (c)(4)(i) for 
a participating FFI. The Form 1042–S 
must include the following informa-
tion, if applicable— 

(i) The name, address, and EIN or 
GIIN (as applicable) of the withholding 
agent (as required on the instructions 
to the form) and the withholding 
agent’s status for chapter 3 and chap-
ter 4 purposes (as defined in the in-
structions to the form); 

(ii) A description of each category of 
income or payment made based on the 
income and payment codes provided on 
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the form (for example, interest, divi-
dends, and gross proceeds) and the ag-
gregate amount in each category ex-
pressed in U.S. dollars; 

(iii) The rate and amount of with-
holding applied or, in the case of a pay-
ment of U.S. source FDAP income not 
subject to withholding and reportable 
under paragraph (d)(2)(i)(A) of this sec-
tion, the basis for exempting the pay-
ment from withholding under chapter 4 
based on exemption codes provided on 
the form); 

(iv) The name and address of the re-
cipient and its TIN or GIIN (as applica-
ble) and foreign taxpayer identification 
number and date of birth (as required 
on the instructions to the form); 

(v) In the case of a payment to a per-
son (including a flow-through entity or 
U.S. branch) for which the payment is 
reported as effectively connected with 
its conduct of a trade or business in the 
United States or, in the case of a U.S. 
branch that is treated as a U.S. person, 
the EIN used by the person or U.S. 
branch to file its U.S. income tax re-
turns; 

(vi) The name, address of any FFI, 
flow-through entity that is an NFFE, 
or U.S. branch or territory financial in-
stitution that is not treated as a U.S. 
person when an account holder or 
owner of such entity (including an un-
known recipient or owner) is treated as 
the recipient of the payment; 

(vii) The EIN or GIIN (as applicable), 
status for chapter 3 and chapter 4 pur-
poses (as required on the instructions 
to the form) of an entity reported 
under paragraph (d)(3)(vi) of this sec-
tion; 

(viii) The country of incorporation or 
organization (based on the country 
codes provided on the form) of any en-
tity the name of which appears on the 
form; and 

(ix) Such information as the form or 
instructions may require in addition 
to, or in lieu of, information required 
under this paragraph (d)(3). 

(4) Method of reporting—(i) Payments 
by U.S. withholding agent to recipients. 
Except as otherwise provided in this 
paragraph (d)(4) or on the Form 1042–S 
and its accompanying instructions, a 
withholding agent that is a U.S. person 
(including a U.S. branch that is treated 
as a U.S. person and excluding a for-

eign branch of a U.S. person that is a 
QI) and that makes a payment of a 
chapter 4 reportable amount must file 
a separate form for each recipient that 
receives such amount. Except as other-
wise provided on Form 1042–S or its in-
structions, only payments for which 
the income or payment code, exemp-
tion code, withholding rate, and recipi-
ent code are the same may be reported 
on a single form filed with the IRS. See 
paragraph (d)(4)(ii) of this section for 
reporting of payments made to a per-
son that is not a recipient and that is 
otherwise required to be reported on 
Form 1042–S. 

(A) Payments to certain entities that 
are beneficial owners. If the beneficial 
owner of a payment made by a U.S. 
withholding agent is an exempt bene-
ficial owner, an FFI, an NFFE, or a 
territory entity, it must complete 
Form 1042–S treating such entity as the 
recipient of the payment. 

(B) Payments to participating FFIs, 
deemed-compliant FFIs, and certain QIs. 
Except as otherwise provided in this 
paragraph (d)(4)(i)(B), a U.S. with-
holding agent that makes a payment of 
a chapter 4 reportable amount to a par-
ticipating FFI or deemed-compliant 
FFI that is an NQI, NWP, or NWT must 
complete a Form 1042–S treating such 
FFI as the recipient. With respect to a 
payment of U.S. source FDAP income 
made to a participating FFI or reg-
istered deemed-compliant FFI that is 
an NQI, NWP, or NWT or QI that elects 
to be withheld upon under section 
1471(b)(3) and from whom the with-
holding agent receives an FFI with-
holding statement allocating the pay-
ment (or portion of the payment) to a 
chapter 4 withholding rate pool, a U.S. 
withholding agent must complete a 
separate Form 1042–S issued to the par-
ticipating FFI, registered deemed-com-
pliant FFI, or QI (as applicable) as the 
recipient with respect to each such 
pool identified on an FFI withholding 
statement, described in § 1.1471– 
3(c)(3)(iii)(B)(2). If, however, a partici-
pating FFI, deemed-compliant FFI, or 
QI (as applicable) has made an election 
under § 1.1471–4(b)(3)(iii), for the portion 
of the payment that the FFI allocates 
to each recalcitrant account holder 
that is subject to backup withholding 
under section 3406, the withholding 
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agent must report on Form 1099 the 
amount of the payment and tax with-
held in accordance with the form’s re-
quirements and accompanying instruc-
tions. See § 1.1471–2(a)(2)(i) for the re-
quirement of a withholding agent to 
withhold on payments of U.S. source 
FDAP income made to a participating 
FFI or registered deemed-compliant 
FFI that is an NQI, NWP, or NWT. See 
also § 1.1471–2(a)(2)(iii) in the case of 
payments made to a QI. See § 1.1461– 
1(c)(4)(A) for the extent to which re-
porting is required under that section 
for U.S. source FDAP income that is 
reportable on Form 1042–S under chap-
ter 3 and not subject to withholding 
under chapter 4, in which case the U.S. 
withholding agent must report in the 
manner described under § 1.1461– 
1(c)(4)(ii) and paragraph (d)(4)(ii)(A) of 
this section. See paragraph (d)(4)(ii)(A) 
of this section for reporting rules appli-
cable if participating FFIs or deemed- 
compliant FFIs provide specific payee 
information for reporting to the recipi-
ent of the payment for Form 1042–S re-
porting purposes. See paragraph 
(d)(4)(iii) of this section for the resid-
ual reporting responsibilities of an 
NQI, NWP, or NWT that is an FFI. 

(C) Amounts paid to a U.S. branch. A 
U.S. withholding agent making a pay-
ment of U.S. source FDAP income to a 
U.S. branch shall complete Form 1042– 
S as follows— 

(1) If the U.S. branch is treated as a 
U.S. person, if the withholding agent 
treats amounts paid as effectively con-
nected with the conduct of the branch’s 
trade or business in the United States, 
or if the U.S. branch is the beneficial 
owner of the payment, the withholding 
agent must file Form 1042–S reporting 
the U.S. branch as the recipient; 

(2) If the U.S. branch of an FFI is not 
treated as a U.S. person and applies the 
rules described in § 1.1471–4(d)(2)(iii)(C) 
and provides the withholding agent 
with a withholding certificate that 
transmits information regarding its re-
porting pools referenced in paragraph 
(d)(4)(i)(B) of this section or informa-
tion regarding each recipient that is an 
account holder or payee of the U.S. 
branch, the withholding agent must 
complete a separate Form 1042–S issued 
to the U.S. branch for each such pool 
to the extent required on the form and 

its accompanying instructions or must 
complete a separate Form 1042–S issued 
to each recipient whose documentation 
is associated with the U.S. branch’s 
withholding certificate as described in 
paragraph (d)(4)(ii)(A) of this section 
and report the U.S. branch as an entity 
not treated as a recipient; or 

(3) If the U.S. branch of an FFI is not 
treated as a U.S. person and applies the 
rules described in § 1.1471–4(d)(2)(iii)(C) 
to the extent it fails to provide suffi-
cient information regarding its ac-
count holders or payees, the with-
holding agent shall report the recipient 
of the payment as an unknown recipi-
ent to the extent recipient information 
is not provided and report the U.S. 
branch as provided in paragraph 
(d)(4)(ii)(A) of this section for an entity 
not treated as a recipient. 

(D) Amounts paid to territory financial 
institutions that are flow-through entities 
or acting as intermediaries. A U.S. with-
holding agent making a withholdable 
payment to a territory financial insti-
tution that is a flow-through entity or 
that acts as an intermediary must 
complete Form 1042–S as follows— 

(1) If the territory financial institu-
tion is treated as a U.S. person or is 
the beneficial owner of the payment, 
the withholding agent must file Form 
1042–S treating the territory financial 
institution as the recipient; 

(2) If the territory financial institu-
tion is not treated as a U.S. person and 
provides the withholding agent with a 
withholding certificate that transmits 
information regarding each recipient 
that is an partner, beneficiary, owner, 
account holder, or payee, the with-
holding agent must complete a sepa-
rate Form 1042–S for each recipient 
whose documentation is associated 
with the territory financial institu-
tion’s withholding certificate as de-
scribed in paragraph (d)(4)(ii)(A) of this 
section and must report the territory 
financial institution under that para-
graph; or 

(3) If the territory financial institu-
tion is not treated as a U.S. person, to 
the extent its fails to provide sufficient 
information regarding its partners, 
beneficiaries, owners, account holders 
or payees, the withholding agent shall 
report the recipient of the payment as 
an unknown recipient and report the 
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territory financial institution as pro-
vided in paragraph (d)(4)(ii)(A) of this 
section for an entity not treated as a 
recipient. 

(E) Amounts paid to NFFEs. A U.S. 
withholding agent that makes pay-
ments of chapter 4 reportable amounts 
to an excepted or passive NFFE shall 
complete Forms 1042–S treating the 
NFFE as the recipient, except when the 
NFFE is a flow-through entity or act-
ing as an intermediary and the partner 
or beneficiary is treated as the payee. 
In cases in which the chapter 4 report-
able amount is also an amount of U.S. 
source FDAP income reportable on 
Form 1042–S (described in § 1.1441–2(a)), 
see also § 1.1461–1(c)(4)(ii)(A) for the ex-
tent to which reporting is required 
with respect to the partners, bene-
ficiaries, or owners of such entities. 

(ii) Payments made by withholding 
agents to certain entities that are not re-
cipients—(A) Entities that provide infor-
mation for a withholding agent to perform 
specific payee reporting. If a U.S. with-
holding agent makes a payment of a 
chapter 4 reportable amount to a flow- 
through entity that is a passive NFFE, 
a nonparticipating FFI receiving a pay-
ment on behalf of an exempt beneficial 
owner, or a participating FFI or 
deemed-compliant FFI that is an NQI, 
NWP, or NWT, except as otherwise pro-
vided in paragraph (d)(4)(i)(B) of this 
section, the withholding agent must 
complete a separate Form 1042–S for 
each recipient that is a partner, bene-
ficiary, owner, or account holder of 
such entity to the extent the with-
holding agent can reliably associate 
the payment with valid documentation 
(under the rules of § 1.1471–3(c) and (d)) 
provided by such entity, as applicable, 
with respect to each such recipient. If 
a payment is made through tiers of 
such entities, the withholding agent 
must nevertheless complete Form 1042– 
S for the recipient to the extent it can 
reliably associate the payment with 
documentation provided with respect 
to that recipient. A withholding agent 
that is completing a Form 1042–S for a 
recipient described in this paragraph 
(d)(4)(ii)(A) must include on the form 
the information described in paragraph 
(d)(3)(vii) of this section for the entity 
through which the recipient directly 
receives the payment. 

(B) Nonparticipating FFI that is a flow- 
through entity or intermediary. If a with-
holding agent makes a payment of a 
chapter 4 reportable amount to a non-
participating FFI that it is required to 
treat as an intermediary with regard to 
a payment or as a flow-through entity 
under rules described in § 1.1471– 
3(c)(3)(iii), and except as otherwise pro-
vided in paragraph (d)(1)(ii)(A)(1)(x) of 
this section (relating to an exempt ben-
eficial owner), the withholding agent 
must report the recipient of the pay-
ment as an unknown recipient and re-
port the nonparticipating FFI as pro-
vided in paragraph (d)(4)(ii)(A) of this 
section for an entity not treated as a 
recipient. 

(C) Disregarded entities. If a U.S. with-
holding agent makes a payment to a 
disregarded entity and receives a valid 
withholding certificate or other docu-
mentary evidence from the person that 
is the single owner of such disregarded 
entity, the withholding agent must file 
a Form 1042–S treating the single 
owner as the recipient in accordance 
with the instructions to the Form 1042– 
S. 

(iii) Reporting by participating FFIs 
and deemed-compliant FFIs (including 
QIs, WPs, and WTs) and U.S. branches of 
FFIs not treated as U.S. persons—(A) In 
general. Except as otherwise provided 
in paragraph (d)(4)(iii)(B) (relating to 
NQIs, NWPs, NWTs, and FFIs electing 
under section 1471(b)(3)) and § 1.1471– 
4(d)(2)(ii)(F) (relating to transitional 
payee-specific reporting for payments 
to nonparticipating FFIs), a partici-
pating FFI or deemed-compliant FFI 
(including a QI, WP, or WT), and a U.S. 
branch of an FFI that is not treated as 
a U.S. person that applies the rules de-
scribed in § 1.1471–4(d)(2)(iii)(C) that 
makes a payment that is a chapter 4 
reportable amount to a recalcitrant ac-
count holder or nonparticipating FFI 
must complete a Form 1042–S to report 
such payments. A participating FFI or 
registered deemed-compliant FFI (in-
cluding a QI, WP, or WT), and a U.S. 
branch of an FFI that is not treated as 
a U.S. person that applies the rules de-
scribed in § 1.1471–4(d)(2)(iii)(C) may re-
port in pools consisting of its recal-
citrant account holders and payees 
that are nonparticipating FFIs. With 
respect to recalcitrant account holders, 
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the FFI may report in pools consisting 
of recalcitrant account holders within 
a particular status described in § 1.1471– 
4(d)(6) and within a particular income 
code. Except as otherwise provided in 
§ 1.1471–4(d)(2)(ii)(F), with respect to 
payees that are nonparticipating FFIs, 
the FFI may report in pools consisting 
of one or more nonparticipating FFIs 
that fall within a particular income 
code and within a particular status 
code described in the instructions to 
Form 1042–S. Alternatively, a partici-
pating FFI or registered deemed-com-
pliant FFI (including a QI, WP, or WT) 
and a U.S. branch of an FFI that is not 
treated as a U.S. person that applies 
the rules described in § 1.1471– 
4(d)(2)(iii)(C) may (and a certified 
deemed-compliant FFI is required to) 
perform payee-specific reporting to re-
port a chapter 4 reportable amount 
paid to a recalcitrant account holder or 
a nonparticipating FFI when with-
holding was applied (or should have ap-
plied) to the payment. 

(B) Special reporting requirements of 
participating FFIs, deemed-compliant 
FFIs, FFIs that make an election under 
section 1471(b)(3), and U.S. branches of 
FFIs not treated as U.S. persons. Except 
as otherwise provided in § 1.1471– 
4(d)(2)(ii)(F), a participating FFI or 
deemed-compliant FFI that is an NQI, 
NWP, or NWT, and a U.S. branch of an 
FFI that is not treated as a U.S. person 
that applies the rules described in 
§ 1.1471–4(d)(2)(iii)(C) or an FFI that has 
made an election under section 
1471(b)(3) and has provided sufficient 
information to its withholding agent to 
withhold and report the payment is not 
required to report the payment on 
Form 1042–S as described in paragraph 
(d)(4)(iii)(A) of this section if the pay-
ment is made to a nonparticipating 
FFI or recalcitrant account holder and 
its withholding agent has withheld the 
correct amount of tax on such payment 
and correctly reported the payment on 
a Form 1042–S. Such FFI or branch is 
required to report a payment, however, 
when the FFI knows, or has reason to 
know, that less than the required 
amount has been withheld by the with-
holding agent on the payment or the 
withholding agent has not correctly re-
ported the payment on Form 1042–S. In 
such case, the FFI or branch must re-

port on Form 1042–S to the extent re-
quired under paragraph (d)(4)(iii)(A) of 
this section. See, however, § 1.1471– 
4(d)(6) for the requirement to report 
certain aggregate information regard-
ing accounts held by recalcitrant ac-
count holders on Form 8966, ‘‘FATCA 
Report,’’ regardless of whether 
withholdable payments are made to 
such accounts. 

(C) Reporting by a U.S. branch treated 
as a U.S. person. A U.S. branch treated 
as a U.S. person (as defined in § 1.1471– 
1(b)(135)) must report amounts paid to 
recipients on Forms 1042–S in the same 
manner as a U.S. withholding agent 
under paragraph (d)(4)(i) of this sec-
tion. 

(iv) Reporting by territory financial in-
stitutions. A territory financial institu-
tion that is not treated as a U.S. per-
son will not be required to report on 
Form 1042–S if another withholding 
agent has reported the same amount 
with regard to the same recipient for 
which such entity would otherwise be 
required to file a return under this 
paragraph (d)(4)(iv) and such with-
holding agent has withheld the entire 
amount required to be withheld from 
such payment. A territory financial in-
stitution must, however, report pay-
ments made to recipients for whom it 
has failed to provide the appropriate 
documentation to another withholding 
agent or to the extent it knows, or has 
reason to know, that less than the re-
quired amount has been withheld. A 
territory financial institution that is 
treated as a U.S. person or is otherwise 
required under this paragraph (d)(4)(iv) 
to report amounts paid to recipients on 
Forms 1042–S must report in the same 
manner as a U.S. withholding agent. 

(v) Nonparticipating FFIs. A non-
participating FFI that is a flow- 
through entity or that acts as an inter-
mediary with respect to a payment 
may file Forms 1042 and 1042–S only to 
report and allocate tax withheld to the 
account holders, partners, owners, or 
beneficiaries of the nonparticipating 
FFI. 

(vi) Other withholding agents. Any 
person that is a withholding agent that 
is not described in any of paragraphs 
(d)(4)(i) through (v) of this section shall 
file Forms 1042–S in the same manner 

VerDate Sep<11>2014 16:46 Jun 06, 2018 Jkt 244102 PO 00000 Frm 00521 Fmt 8010 Sfmt 8010 Q:\26\26V14.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



512 

26 CFR Ch. I (4–1–18 Edition) § 1.1474–1 

as a U.S. withholding agent and in ac-
cordance with the instructions to the 
form. 

(vii) [Reserved]. For further guid-
ance, see § 1.1474–1T(d)(4)(vii). 

(e) Magnetic media reporting. A with-
holding agent that is not a financial in-
stitution and that is required to file 250 
or more Form 1042–S information re-
turns for a taxable year must file Form 
1042–S returns on magnetic media. See 
§ 301.6011–2(b) of this chapter for the re-
quirements of a withholding agent that 
is not a financial institution with re-
spect to the filing of Forms 1042–S on 
magnetic media. See § 301.1474–1(a) of 
this chapter for the requirements ap-
plicable to a withholding agent that is 
a financial institution with respect to 
the filing of Forms 1042–S on magnetic 
media. 

(f) Indemnification of withholding 
agent. A withholding agent is indem-
nified against the claims and demands 
of any person for the amount of any 
tax it deducts and withholds in accord-
ance with the provisions of chapter 4 
and the regulations thereunder. A 
withholding agent that withholds 
based on a reasonable belief that such 
withholding is required under chapter 4 
and the regulations thereunder is 
treated for purposes of section 1474 and 
this paragraph (f) as having withheld 
tax in accordance with the provisions 
of chapter 4 and the regulations there-
under. This paragraph (f) does not re-
lieve a withholding agent from tax li-
ability under chapter 3 or chapter 4 or 
the regulations under those chapters. 

(g) Extensions of time to file Forms 1042 
and 1042–S. The IRS may grant an ex-
tension of time to file Form 1042 or 
1042–S as described in § 1.1461–1(g). 

(h) Penalties. For penalties and addi-
tions to tax for failure to file returns 
or file and furnish statements in ac-
cordance with this section, see sections 
6651, 6662, 6663, 6721, 6722, 6723, 6724(c), 
7201, 7203, and the regulations under 
those sections. For penalties and addi-
tions to tax for failure to timely pay 
the tax required to be withheld under 
chapter 4, see sections 6656, 6672, 7202, 
and the regulations under those sec-
tions. 

(i) Additional reporting requirements 
with respect to U.S. owned foreign entities 
and owner-documented FFIs—(1) Report-

ing by certain withholding agents with re-
spect to owner-documented FFIs—(i) Be-
ginning on July 1, 2014, if a withholding 
agent (other than an FFI reporting ac-
counts held by owner-documented FFIs 
under § 1.1471–4(d)) makes a 
withholdable payment to an entity ac-
count holder or payee of an obligation 
and the withholding agent treats the 
entity as an owner-documented FFI 
under § 1.1471–3(d)(6), the withholding 
agent is required to report for July 1 
through December 31, 2014, with respect 
to each specified U.S. person identified 
in § 1.1471–3(d)(6)(iv)(A)(1) and (2) the in-
formation described in paragraph 
(i)(1)(iii) of this section. 

(ii) Beginning in calendar year 2015, if 
a withholding agent (other than an FFI 
reporting accounts held by owner-docu-
mented FFIs under § 1.1471–4(d)) makes 
during a calendar year a withholdable 
payment to an entity account holder or 
payee of an obligation and the with-
holding agent treats the entity as an 
owner-documented FFI under § 1.1471– 
3(d)(6), the withholding agent is re-
quired to report for such calendar year 
with respect to each specified U.S. per-
son identified in § 1.1471–3(d)(6)(iv)(A)(1) 
and (2) the information described in 
paragraph (i)(1)(iii) of this section. 

(iii) The information that a with-
holding agent (other than an FFI re-
porting accounts held by owner-docu-
mented FFIs under § 1.1471–4(d)) is re-
quired to report under paragraphs 
(i)(1)(i) and (ii) of this section must be 
made on Form 8966 (or such other form 
as the IRS may prescribe) and filed on 
or before March 31 of the calendar year 
following the year in which the 
withholdable payment was made. A 
withholding agent is not required to re-
port under paragraph (i)(1)(i) or (ii) of 
this section on a withholdable payment 
made to a participating FFI or report-
ing Model 1 FFI that is allocated to a 
payee that is an owner-documented 
FFI on an FFI withholding statement 
when the participating FFI or report-
ing Model 1 FFI includes on the state-
ment the certification described in 
§ 1.1471–3(c)(3)(iii)(B)(2)(v), provided 
that the withholding agent does not 
know or have reason to know that the 
certification is incorrect or unreliable. 
The report must contain the following 
information— 
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(A) The name of the owner-docu-
mented FFI; 

(B) The name, address, and TIN of 
each specified U.S. person identified in 
§ 1.1471–3(d)(6)(iv)(A)(1) and (2); 

(C) For the period from July 1 
through December 31, 2014, the total of 
all withholdable payments made to the 
owner-documented FFI, and with re-
spect to payments made after the 2014 
calendar year, the total of all 
withholdable payments made to the 
owner-documented FFI during the cal-
endar year; 

(D) The account balance or value of 
the account held by the owner-docu-
mented FFI; and 

(E) Any other information required 
on Form 8966 and its accompanying in-
structions provided for purposes of 
such reporting. iii) through 
(i)(1)(iii)(E). 

(2) Reporting by certain withholding 
agents with respect to U.S. owned foreign 
entities that are passive NFFEs. Begin-
ning on July 1, 2014, in addition to the 
reporting on Form 1042–S required 
under paragraph (d)(4)(i)(E) of this sec-
tion, a withholding agent (other than 
an FFI reporting accounts held by 
NFFEs under § 1.1471–4(d)) that makes a 
withholdable payment to, and receives 
information about any substantial U.S. 
owners of, a passive NFFE that is not 
an excepted NFFE as defined in § 1.1472– 
1(c) shall file a report with the IRS for 
the period from July 1 through Decem-
ber 31, 2014, and in each subsequent cal-
endar year in which a withholdable 
payment is made with respect to any 
substantial U.S. owners of such NFFE. 
Such report must be made on Form 
8966 (or such other form as the IRS 
may prescribe) and filed on or before 
March 31 of the calendar year following 
the year in which the withholdable 
payment was made. A withholding 
agent is not required to report under 
this paragraph (i)(2) on a withholdable 
payment made to a participating FFI 
or a registered deemed-compliant FFI 
that is allocated to a payee that is a 
passive NFFE with one or more sub-
stantial U.S. owners on an FFI with-
holding statement when the partici-
pating FFI or registered deemed-com-
pliant FFI includes on the statement 
the certification described in § 1.1471– 
3(c)(3)(iii)(B)(2)(iv), provided that the 

withholding agent does not know or 
have reason to know that the certifi-
cation is incorrect or unreliable. In the 
case of an entity to which the pre-
ceding sentence does not apply that is 
a flow-through entity or is acting as an 
intermediary receiving a withholdable 
payment allocable to a passive NFFE 
with one or more substantial U.S. own-
ers, the entity is not required to report 
with respect to the passive NFFE 
under this paragraph (i)(2) if it provides 
to the withholding agent from which it 
receives the payment documentation 
sufficient for the withholding agent to 
report information with respect to the 
passive NFFE under this paragraph 
(i)(2), provided that the intermediary 
or flow-through entity does not know 
or have reason to know that the with-
holding agent does not report with re-
spect to the passive NFFE under this 
paragraph (i)(2). The report must con-
tain the following information— 

(i) Name of the NFFE that is owned 
by a substantial U.S. owner; 

(ii) The name, address, and TIN of 
each substantial U.S. owner of such 
NFFE; 

(iii) For the period from July 1, 2014 
through December 31, 2014, the total of 
all withholdable payments made to the 
NFFE and, with respect to payments 
made after the 2014 calendar year, the 
total of all withholdable payments 
made to the NFFE during the calendar 
year; and 

(iv) Any other information as re-
quired by the form and its accom-
panying instructions. 

(3) Cross reference to reporting by par-
ticipating FFIs. For the reporting re-
quirements of a participating FFI with 
respect to an account holder that is a 
U.S. owned foreign entity or that it 
treats as an owner-documented FFI, 
see § 1.1471–4(d). 

(4) Extensions of time to file. The IRS 
shall grant an automatic 90-day exten-
sion of time in which to file Form 8966 
as required under paragraph (i)(1) or 
(i)(2) of this section. Form 8809–I, ‘‘Ap-
plication of Extension of Time to File 
FATCA Form 8966,’’ (or such other 
form as the IRS may prescribe) must 
be used to request such extension of 
time and must be filed no later than 
the due date of Form 8966. Under cer-
tain hardship conditions, the IRS may 
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grant an additional 90-day extension. A 
request for extension due to hardship 
must contain a statement of the rea-
sons for requesting the extension and 
such other information as the form or 
instructions may require. 

(j) Effective/applicability date. This 
section applies on January 6, 2017. How-
ever, taxpayers may apply these provi-
sions as of January 28, 2013. (For the 
rules that apply beginning on January 
28, 2013, and before January 6, 2017, see 
this section as in effect and contained 
in 26 CFR part 1 revised April 1, 2016.) 

[T.D. 9610, 78 FR 5985, Jan. 28, 2013; 78 FR 
55208, Sept. 10, 2013, as amended by T.D. 9657, 
79 FR 12862, Mar. 6, 2014; T.D. 9809, 82 FR 2188, 
Jan. 6, 2017; 82 FR 29729, June 30, 2017] 

§ 1.1474–1T Liability for withheld tax 
and withholding agent reporting 
(temporary). 

(a) through (c) [Reserved]. For fur-
ther guidance, see § 1.1474–1(a) through 
(c)(3). 

(d) [Reserved]. For further guidance, 
see § 1.1474–1(d). 

(1) through (3)(ix) [Reserved]. For fur-
ther guidance, see § 1.1474–1(d)(1) 
through (3)(ix). 

(4) [Reserved]. For further guidance, 
see § 1.1474–1(d)(4). 

(i) through (vi) [Reserved]. For fur-
ther guidance, see § 1.1474–1(d)(4)(i) 
through (vi). 

(vii) Combined Form 1042–S reporting. 
A withholding agent required to report 
on Form 1042–S under paragraph (d)(4) 
of this section (other than a non-
participating FFI reporting under 
paragraph (d)(4)(v) of this section) may 
rely on the procedures used for chapter 
3 purposes (provided in published guid-
ance) for reporting on Form 1042–S 
(even if the withholding agent is not 
required to report under chapter 3) for 
combined reporting following a merger 
or acquisition, provided that all of the 
requirements for such reporting pro-
vided in the Instructions for Form 
1042–S are satisfied. 

(e) through (j) [Reserved]. For further 
guidance, see § 1.1474–1(e) through (j). 

(k) Expiration date. The applicability 
of this section expires on December 30, 
2019. 

[T.D. 9809, 82 FR 2191, Jan. 6, 2017] 

§ 1.1474–2 Adjustments for overwith-
holding or underwithholding of tax. 

(a) Adjustments of overwithheld tax— 
(1) In general. Except as otherwise pro-
vided by this section, a withholding 
agent that has overwithheld tax under 
chapter 4 and made a deposit of the tax 
as provided in § 1.6302–2(a) may adjust 
the amount of overwithheld tax either 
pursuant to the reimbursement proce-
dure described in paragraph (a)(3) of 
this section or pursuant to the set-off 
procedure described in paragraph (a)(4) 
of this section. Adjustments under this 
paragraph (a) may only be made within 
the time prescribed under paragraph 
(a)(3) or (a)(4) of this section. After 
such time, a refund of the amount of 
overwithheld tax can only be claimed 
pursuant to the procedures described in 
§ 1.1474–5 and chapter 65 of the Code and 
the regulations thereunder. 

(2) Overwithholding. For purposes of 
this section, the term overwithholding 
means an amount actually withheld 
(determined before application of the 
adjustment procedures under this sec-
tion and regardless of whether such 
overwithholding was in error or ap-
peared correct at the time it occurred) 
from an item of income or other pay-
ment pursuant to chapter 4 that is in 
excess of the greater of— 

(i) The amount required to be with-
held with respect to such item of in-
come or other payment under chapter 
4; and 

(ii) The actual tax liability of the 
beneficial owner that is attributable to 
the income or payment from which the 
amount was withheld. 

(3) Reimbursement of tax—(i) General 
rule. Under the reimbursement proce-
dure, the withholding agent may repay 
the beneficial owner or payee for an 
amount of overwithheld tax. In such 
case, the withholding agent may reim-
burse itself by reducing, by the amount 
actually repaid to the beneficial owner 
or payee, the amount of any deposit of 
tax made by the withholding agent 
under § 1.6302–2(a)(1)(iii) for any subse-
quent payment period occurring before 
the end of the calendar year following 
the calendar year of overwithholding. 
A withholding agent must obtain valid 
documentation as described under 
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§ 1.1471–3(c)(6) with respect to the bene-
ficial owner or payee supporting a re-
duced rate of withholding before reduc-
ing the amount of any deposit of tax 
under this paragraph (a)(3)(i). Any such 
reduction that occurs for a payment 
period in the calendar year following 
the calendar year of overwithholding 
shall be allowed only if— 

(A) The repayment of the beneficial 
owner or payee occurs before the ear-
lier of the due date (without regard to 
extensions) for filing the Form 1042–S 
for the calendar year of overwith-
holding or the date that the Form 1042– 
S is actually filed with the IRS; 

(B) The withholding agent states on a 
timely filed (not including extensions) 
Form 1042–S the amount of tax with-
held and the amount of any actual re-
payment; and 

(C) The withholding agent states on a 
timely filed (not including extensions) 
Form 1042 for the calendar year of 
overwithholding that the filing of the 
Form 1042 constitutes a claim for cred-
it in accordance with § 1.6414–1. 

(ii) Record maintenance. If the bene-
ficial owner or payee is repaid an 
amount of overwithheld tax under the 
provisions of this paragraph (a)(3), the 
withholding agent shall keep as part of 
its records a receipt showing the date 
and amount of repayment, and the 
withholding agent must provide a copy 
of such receipt to the beneficial owner 
or payee. For this purpose, a canceled 
check or an entry in a statement is suf-
ficient, provided that the check or 
statement contains a specific notation 
that it is a refund of tax overwithheld. 

(4) Set-offs. Under the set-off proce-
dure, the withholding agent may repay 
the beneficial owner or payee for an 
amount of overwithheld tax by apply-
ing the amount overwithheld against 
any amount which otherwise would be 
required under chapter 3 or 4 to be 
withheld from the amount paid by the 
withholding agent to such person be-
fore the earlier of the due date (with-
out regard to extensions) for filing the 
Form 1042–S for the calendar year of 
overwithholding or the date that the 
Form 1042–S is actually filed with the 
IRS. For purposes of making a return 
on Form 1042 or 1042–S (or an amended 
form) for the calendar year of over-
withholding and for purposes of mak-

ing a deposit of the amount withheld, 
the reduced amount shall be considered 
the amount required to be withheld 
from such payment under chapter 3 or 
4, respectively. 

(5) Examples. The principles of this 
paragraph (a) are illustrated by the fol-
lowing examples: 

Example 1. (i) Fund A is a unit investment 
trust that is an FFI and a resident of Coun-
try X. Fund A also qualifies for the benefits 
of the income tax treaty between the United 
States and Country X. On December 1, 2016, 
domestic corporation C pays a dividend of 
$100 to Fund A, at which time C withholds 
$30 of tax pursuant to § 1.1471–2(a) and remits 
the balance of $70 to Fund A, because it does 
not hold valid documentation that Fund A is 
a participating FFI or deemed-compliant 
FFI. On February 10, 2017, prior to the time 
that C is obligated to file its Form 1042, 
Fund A furnishes a valid Form W–8BEN de-
scribed in §§ 1.1441–1(e)(2)(i) and 1.1471– 
3(c)(3)(ii) upon which C may rely to treat 
Fund A as the beneficial owner of the income 
and as a participating FFI so that C may re-
duce the rate of withholding to 15% under 
the provisions of the United States-Country 
X income tax treaty with respect to the pay-
ment. C repays the excess tax withheld of $15 
to Fund A. 

(ii) During the 2016 calendar year, C makes 
no other payments upon which tax is re-
quired to be withheld under chapter 3 or 4; 
accordingly, its Form 1042 for such year, 
filed on March 15, 2017, shows total tax with-
held of $30, an adjusted total tax withheld of 
$15, and tax deposited of $30 for such year. 
Pursuant to § 1.6414–1, C claims a credit for 
the overpayment of $15 shown on the Form 
1042 for 2016. Accordingly, C is permitted to 
reduce by $15 any deposit required by § 1.6302– 
2 to be made of tax withheld during the 2017 
calendar year with respect to taxes due 
under chapter 3 or 4. The Form 1042–S re-
quired to be filed by C with respect to the 
dividend of $100 paid to Fund A in 2016 is re-
quired to show tax withheld of $30 and tax re-
paid of $15 to Fund A. 

Example 2. (i) In November 2016, Bank A, a 
foreign bank organized in Country X that is 
an NQI, receives on behalf of one of its ac-
count holders, Z, an individual, a $100 divi-
dend payment from C, a domestic corpora-
tion. At the time of payment, C withholds 
$30 pursuant to § 1.1471–2(a) and remits the 
balance of $70 to Bank A, because it does not 
hold valid documentation that it may rely 
on to treat Bank A as a participating FFI or 
deemed-compliant FFI. In December 2016, 
prior to the time that C files its Forms 1042 
and 1042–S, Bank A furnishes a valid Form 
W–8IMY and FFI withholding statement de-
scribed in § 1.1471–3(c)(3)(iii) that establishes 
Bank A’s status as a participating FFI that 
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is an NQI, as well as a valid Form W–8BEN 
that has been completed by Z as described in 
§ 1.1471–3(c)(3)(ii) and § 1.1441–1(e)(2)(i) upon 
which C may rely to treat the payment as 
made to Z, a nonresident alien individual 
who is a resident of Country X eligible for a 
reduced rate of withholding of 15% under the 
income tax treaty between the United States 
and Country X. Although C has already de-
posited the $30 that was withheld, as re-
quired by § 1.6302–2(a)(1)(iv), C remits the 
amount of $15 to Bank A for the benefit of Z. 

(ii) During the 2016 calendar year, C makes 
no other payments upon which tax is re-
quired to be withheld under chapter 3 or 4; 
accordingly, its return on Form 1042 for such 
year, which is filed on March 15, 2017, shows 
total tax withheld of $30, an adjusted total 
tax withheld of $15, and tax deposited of $30. 
Pursuant to § 1.6414–1(b), C claims a credit for 
the overpayment of $15 shown on the Form 
1042 for 2014. Accordingly, it is permitted to 
reduce by $15 any deposit required by § 1.6302– 
2 to be made of tax withheld during the 2017 
calendar year. The Form 1042–S required to 
be filed by C for 2016 with respect to the divi-
dend of $100 beneficially owned by Z is re-
quired to show tax withheld of $30 and tax re-
paid of $15 to Z. 

(b) Withholding of additional tax when 
underwithholding occurs. A withholding 
agent that has underwithheld under 
chapter 4 may apply the procedures de-
scribed in § 1.1461–2(b) (by substituting 
the term ‘‘chapter 4’’ for ‘‘chapter 3’’) 
to satisfy its withholding obligations 
under chapter 4 with respect to a payee 
or beneficial owner. 

(c) Effective/applicability date. This 
section applies January 28, 2013. 

[T.D. 9610, 78 FR 5991, Jan. 28, 2013] 

§ 1.1474–3 Withheld tax as credit to 
beneficial owner of income. 

(a) Creditable tax. The entire amount 
of the income, if any, attributable to a 
payment from which tax is required to 
be withheld under chapter 4 (including 
income deemed paid by a withholding 
agent under § 1.1473–1(a)(2)(v)) shall be 
included in gross income in a return re-
quired to be made by the beneficial 
owner of the income, without deduc-
tion for the amount required to be or 
actually withheld, but the amount of 
tax actually withheld shall be allowed 
as a credit against the total income tax 
computed in the beneficial owner’s re-
turn. 

(b) Amounts paid to persons that are 
not the beneficial owners. Amounts actu-
ally deducted and withheld under chap-

ter 4 on payments made to a fiduciary, 
agent, partnership, trust, or inter-
mediary are deemed to have been paid 
by the beneficial owner of the item of 
income or other payment subject to 
withholding under chapter 4, except 
when the fiduciary, agent, partnership, 
trust, or intermediary pays the tax 
from its own funds and does not in turn 
withhold with respect to the payment 
made to such person. Thus, for exam-
ple, if a beneficiary of a trust is subject 
to the taxes imposed by section 1, 2, 3, 
or 11 upon any amount of distributable 
net income or other taxable distribu-
tion received from a foreign trust, the 
part of any amount withheld at source 
under chapter 4 that is properly allo-
cable to the income so taxed to such 
beneficiary shall be credited against 
the amount of the income tax com-
puted upon the beneficiary’s return, 
and any excess shall be refunded to the 
beneficiary in accordance with § 1.1474– 
5 and chapter 65 of the Code. 

(c) Effective/applicability date. This 
section applies January 28, 2013. 

[T.D. 9610, 78 FR 5992, Jan. 28, 2013] 

§ 1.1474–4 Tax paid only once. 
(a) Tax paid. If the tax required to be 

withheld under chapter 4 on a payment 
is paid by the payee, beneficial owner, 
or the withholding agent, it shall not 
be re-collected from any other, regard-
less of the original liability therefor. 
However, this section does not relieve a 
person that was required to, but did 
not, withhold tax from liability for in-
terest or any penalties or additions to 
tax otherwise applicable. 

(b) Effective/applicability date. This 
section applies January 28, 2013. 

[T.D. 9610, 78 FR 5992, Jan. 28, 2013] 

§ 1.1474–5 Refunds or credits. 
(a) Refund and credit—(1) In general. 

Except to the extent otherwise pro-
vided in this section, a refund or credit 
of tax which has actually been with-
held at the source at the time of pay-
ment under chapter 4 shall be made to 
the beneficial owner of the payment to 
which the amount of withheld tax is 
attributable if the beneficial owner or 
payee meets the requirements of this 
paragraph (a) and any other require-
ments that may be required under 
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chapter 65. To the extent that the 
amount withheld under chapter 4 is not 
actually withheld at source, but is 
later paid by the withholding agent to 
the IRS, the refund or credit under 
chapter 65 of the Code shall be made to 
the withholding agent to the extent 
the withholding agent provides docu-
mentation with respect to the bene-
ficial owner or payee described in para-
graphs (a)(2) and (3) of this section suf-
ficient for the beneficial owner or 
payee to have obtained a refund of the 
tax and sufficient for the withholding 
agent to have applied a reduced rate or 
exemption from withholding under 
chapter 4. The preceding sentence shall 
not, however, apply to a nonpartici-
pating FFI that is acting as a with-
holding agent with respect to one or 
more of its account holders. In such a 
case, only the account holders of the 
nonparticipating FFI will be entitled 
to a credit or refund of an amount 
withheld under chapter 4, to the extent 
otherwise allowable under this section. 
Additionally, there are collective re-
fund procedures for a participating FFI 
or reporting Model 1 FFI to claim a re-
fund or credit on behalf of certain di-
rect account holders that are beneficial 
owners of the payment under § 1.1471– 
4(h) (in lieu of such account holders 
claiming refund or credit under this 
paragraph (a)(1)). 

(2) Limitation to refund and credit for a 
nonparticipating FFI. Notwithstanding 
paragraph (a)(1) of this section, a non-
participating FFI (determined as of the 
time of payment) that is the beneficial 
owner of an item of income or other 
payment that is subject to withholding 
under chapter 4 shall not be entitled to 
any credit or refund pursuant to sec-
tion 1474(b)(2) and this section unless it 
is entitled to a reduced rate of tax with 
respect to the income or other pay-
ment by reason of any treaty obliga-
tion of the United States. If the non-
participating FFI is entitled to a re-
duced rate of tax with respect to an 
item of income or other payment by 
reason of any treaty obligation of the 
United States, the amount of any cred-
it or refund with respect to such tax 
shall not exceed the amount of credit 
or refund attributable to such reduc-
tion in rate on the item of income or 
other payment, and no interest other-

wise allowable under section 6611 shall 
be allowed or paid with respect to such 
credit or refund. 

(3) Requirement to provide additional 
documentation for certain beneficial own-
ers—(i) In general. Except as provided in 
paragraph (a)(3)(ii) of this section, no 
refund or credit shall be allowed under 
paragraph (a)(1) of this section to the 
beneficial owner of the income or other 
payment to which the amount of such 
withheld tax was attributable if such 
beneficial owner is an NFFE, unless 
the NFFE attaches to its income tax 
return the information described in 
paragraph (a)(3)(iii) of this section. 

(ii) Claim of reduced withholding under 
an income tax treaty. Paragraph (a)(3)(i) 
of this section does not apply to the ex-
tent that the beneficial owner is enti-
tled to a reduced rate of tax with re-
spect to the income or other payment 
by reason of any treaty obligation of 
the United States. 

(iii) Additional documentation to be 
furnished to the IRS for certain NFFEs. 
The information described in this para-
graph (a)(3)(iii) is— 

(A) A certification that the beneficial 
owner does not have any substantial 
U.S. owners; 

(B) The form described in § 1.1474– 
1(i)(2) relating to each substantial U.S. 
owner of such entity; or 

(C) Other appropriate documentation 
to establish withholding was not re-
quired under chapter 4. 

(b) Tax repaid to payee. For purposes 
of this section and § 1.6414–1, any 
amount of tax withheld under chapter 
4, which, pursuant to § 1.1474–2(a)(1), is 
repaid by the withholding agent to the 
beneficial owner of the income or pay-
ment to which the withheld amount is 
attributable shall be considered as tax 
which, within the meaning of sections 
1474 and 6414, was not actually withheld 
by the withholding agent. 

(c) Effective/applicability date. This 
section applies January 28, 2013. 

[T.D. 9610, 78 FR 5992, Jan. 28, 2013] 

§ 1.1474–6 Coordination of chapter 4 
with other withholding provisions. 

(a) In general. This section coordi-
nates the withholding requirements of 
a withholding agent when a 
withholdable payment or foreign 
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passthru payment is subject to with-
holding under both chapter 4 and an-
other Code provision. See § 1.1473–1(a) 
for the definition of withholdable pay-
ment and see § 1.1471–5(h)(2) for the def-
inition of foreign passthru payment. 

(b) Coordination of withholding for 
amounts subject to withholding under sec-
tions 1441, 1442, and 1443—(1) In general. 
In the case of a withholdable payment 
that is both subject to withholding 
under chapter 4 and is an amount sub-
ject to withholding under § 1.1441–2(a), a 
withholding agent may credit the with-
holding applied under chapter 4 against 
its liability for any tax due under sec-
tions 1441, 1442, or 1443. See § 1.1474–1(c) 
and (d) for the income tax return and 
information return reporting require-
ments that apply in the case of a pay-
ment that is a withholdable payment 
subject to withholding under chapter 4 
that is also an amount subject to with-
holding under § 1.1441–2(a). 

(2) When withholding is applied. For 
purposes of paragraph (b)(1) of this sec-
tion, withholding is applied by a with-
holding agent under section 1441 (or 
section 1442 or 1443) or chapter 4 (as ap-
plicable) when the withholding agent 
has withheld on the payment and has 
designated the withholding as having 
been made under section 1441 (or sec-
tion 1442 or 1443) or chapter 4 to the ex-
tent required in the reporting described 
in § 1.1474–1(c) and (d). For purposes of 
allowing an offset of withholding and 
allowing a credit to a withholding 
agent against its liability for such tax 
as described in paragraph (b)(1) of this 
section, withholding is treated as ap-
plied for purposes of paragraph (a) of 
this section only when the withholding 
agent has actually withheld on a pay-
ment and has not made any adjustment 
for overwithheld tax applicable to the 
amount withheld that would otherwise 
be permitted with respect to the pay-
ment. 

(3) Special rule for certain substitute 
dividend payments. In the case of a divi-
dend equivalent under section 871(m) 
paid pursuant to a securities lending 
transaction described in section 1058 
(or a substantially similar trans-
action), or pursuant to a sale-repur-
chase transaction, a withholding agent 
may offset its obligation to withhold 
under chapter 4 for amounts withheld 

by another withholding agent under 
chapters 3 and 4 with respect to the 
same underlying security in such a 
transaction, but only to the extent 
that there is sufficient evidence as re-
quired under chapter 3 that tax was ac-
tually withheld on a prior dividend 
equivalent paid to the withholding 
agent or a prior withholding agent 
with respect to the same underlying se-
curity in such transaction. 

(c) Coordination with amounts subject 
to withholding under section 1445—(1) In 
general. An amount subject to with-
holding under section 1445 is not sub-
ject to withholding under chapter 4 as 
described in paragraphs (c)(2)(i) and (ii) 
of this section. 

(2) Determining the amount of the dis-
tribution from certain domestic corpora-
tions subject to section 1445 or chapter 4 
withholding—(i) Distribution from quali-
fied investment entity. In the case of a 
passthru payment (including a 
withholdable payment) subject to with-
holding under chapter 4 that is a dis-
tribution with respect to the stock of a 
qualified investment entity as de-
scribed in section 897(h)(4)(A), with-
holding under chapter 4 does not apply 
when withholding under section 1445 
applies to such amounts. With respect 
to the portion of such distribution that 
is not subject to withholding under sec-
tion 1445 but is subject to withholding 
under section 1441 (or section 1442 or 
1443) and chapter 4, the coordination 
rule described in paragraph (b)(1) of 
this section shall apply. 

(ii) Distribution from a United States 
real property holding corporation. A dis-
tribution (or portion of a distribution) 
from a United States real property 
holding corporation (or from a corpora-
tion that was a United States real 
property holding corporation at any 
time during the five-year period ending 
on the date of the distribution) with re-
spect to its stock that is a United 
States real property interest under sec-
tion 897(c) is subject to withholding 
under chapter 4 and is also subject to 
the withholding provisions of section 
1441 (or section 1442 or 1443) and section 
1445. In such case, to the extent that 
the United States real property holding 
corporation chooses to withhold on a 
distribution only under section 1441 (or 
section 1442 or 1443) pursuant to 
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§ 1.1441–3(c)(4)(i)(A), the coordination 
rule described in paragraph (b)(1) of 
this section shall apply to such dis-
tribution. Alternatively, to the extent 
that the United States real property 
holding corporation chooses to with-
hold under both section 1441 (or section 
1442 or 1443) and section 1445 pursuant 
to § 1.1441–3(c)(4)(i)(B), the coordination 
rule described in paragraph (b)(1) of 
this section shall apply to the portion 
of such distribution described in 
§ 1.1441–3(c)(4)(i)(B)(1), and withholding 
under section 1445 shall apply to the 
amount of such distribution described 
in § 1.1441–3(c)(4)(i)(B)(2). A withholding 
agent other than a United States real 
property holding corporation may rely, 
absent actual knowledge or reason to 
know otherwise, on the representations 
of the United States real property 
holding corporation making the dis-
tribution regarding the portion of the 
distribution that is estimated to be a 
dividend under § 1.1441–3(c)(2)(ii)(A), 
and in the case of a failure by the with-
holding agent to withhold under chap-
ter 4 due to this reliance, the required 
amount shall be imputed to the United 
States real property holding corpora-
tion. 

(d) Coordination with section 1446—(1) 
In general. Except as otherwise pro-
vided in paragraph (d)(2) of this sec-
tion, a withholdable payment or a for-
eign passthru payment subject to with-
holding under section 1446 shall not be 
subject to withholding under chapter 4. 
See § 1.1473–1(a)(4)(ii) for the exclusion 
from withholdable payment and the re-
quirements for such exclusion for any 
item of income that is taken into ac-
count under section 871(b)(1) or 882(a)(1) 
for the taxable year. 

(2) Determining the amount of distribu-
tion subject to section 1446. [Reserved] 

(e) Example. Chapter 4 withholding sat-
isfies chapter 3 withholding obligation. 
WA, a U.S. withholding agent, makes a 
payment consisting of a dividend from 
sources within the United States to 
NPFFI. NPFFI is a nonparticipating 
FFI that is a resident of Country X, a 
country that has an income tax treaty 
in force with the United States that 
would allow WA to reduce the rate of 
withholding for section 1442 purposes 
on a payment of U.S. source dividends 
paid to NPFFI to 15%. Because the 

payment is a withholdable payment 
and NPFFI is a nonparticipating FFI, 
WA withholds on the payment at the 
rate of 30% under chapter 4. WA does 
not make any adjustment for overwith-
holding that is otherwise permitted 
with respect to this payment. Although 
the payment is also an amount subject 
to withholding under section 1442, WA 
is not required to withhold any tax on 
this payment under section 1442. WA 
may credit its withholding applied 
under chapter 4 against the amount of 
tax otherwise required to be withheld 
on this payment under section 1442. See 
§ 1.1474–5(a)(2) for the credit and refund 
procedures for nonparticipating FFIs 
that are entitled to a reduced rate of 
tax with respect to an amount subject 
to withholding under chapter 4 by rea-
son of any treaty obligation of the 
United States. 

(f) Coordination with section 3406. A 
participating FFI that makes a 
withholdable payment that is also a re-
portable payment (as defined in the 
relevant sections of chapter 61) to a re-
calcitrant account holder that is a U.S. 
non-exempt recipient is not required to 
withhold under section 3406 if it with-
holds on the payment at a 30-percent 
rate in accordance with its withholding 
obligations under chapter 4. See, how-
ever, § 1.1471–4(b)(3)(iii) for the election 
to withhold on recalcitrant account 
holders that are non-exempt U.S. re-
cipients under section 3406 instead of 
withholding under chapter 4. 

(g) Effective/applicability date. This 
section applies on January 6, 2017. How-
ever, taxpayers may apply these provi-
sions as of January 28, 2013. (For the 
rules that apply beginning on January 
28, 2013, and before January 6, 2017, see 
this section as in effect and contained 
in 26 CFR part 1 revised April 1, 2016.) 

[T.D. 9610, 78 FR 5993, Jan. 28, 2013, as amend-
ed by T.D. 9657, 79 FR 12865, Mar. 6, 2014; T.D. 
9809, 82 FR 2191, Jan. 6, 2017] 

§ 1.1474–7 Confidentiality of informa-
tion. 

(a) Confidentiality of information. Pur-
suant to section 1474(c)(1), the provi-
sions of § 31.3406(f)–1(a) of this chapter 
shall apply (substituting ‘‘sections 1471 
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through 1474’’ for ‘‘section 3406’’) to in-
formation obtained or used in connec-
tion with the requirements of chapter 
4. 

(b) Exception for disclosure of partici-
pating FFIs. Pursuant to section 
1474(c)(2), the identity of a partici-
pating FFI or deemed-compliant FFI 
shall not be treated as return informa-
tion for purposes of section 6103. 

(c) Effective/applicability date. This 
section applies January 28, 2013. 

[T.D. 9610, 78 FR 5994, Jan. 28, 2013] 

MITIGATION OF EFFECT OF RE-
NEGOTIATION OF GOVERNMENT 
CONTRACTS 

§ 1.1481–1 [Reserved] 

TAX ON TRANSFERS TO AVOID INCOME 
TAX 

§ 1.1491–1 Imposition of tax. 
Section 1491 imposes an excise tax 

upon transfers of stock or securities by 
a citizen or resident of the United 
States, or by a domestic corporation or 
partnership, or by a trust which is not 
a foreign trust, to a foreign corpora-
tion as paid-in surplus or as a contribu-
tion to capital, or to a foreign trust, or 
to a foreign partnership. The tax is in 
an amount equal to 271⁄2 percent of the 
excess of (a) the value of the stock or 
securities so transferred over (b) its ad-
justed basis, as provided in section 
1011, for determining gain in the hands 
of the transferor. 

[T.D. 6500, 25 FR 12082, Nov. 26, 1960] 

§ 1.1492–1 Nontaxable transfers. 
(a) The tax imposed by section 1491 

does not apply: 
(1) If the transferee is an organiza-

tion (other than an organization de-
scribed in section 401(a) exempt from 
income tax under the provisions of sec-
tions 501 to 504, inclusive; or 

(2) If before the transfer it has been 
established to the satisfaction of the 
Commissioner that the transfer is not 
in pursuance of a plan having as one of 
its principal purposes the avoidance of 
Federal income taxes. 

(b) Whether a transfer of stock or se-
curities is in pursuance of a plan hav-
ing as one of its principal purposes the 
avoidance of Federal income taxes is a 

question to be determined from the 
facts and circumstances of each par-
ticular case. In any such case where a 
transferor desires to establish that the 
transfer is not in pursuance of such a 
plan, a statement of the facts relating 
to the plan under which the transfer is 
to be made or was made, together with 
a copy of the plan if in writing, shall be 
forwarded to the Commissioner of In-
ternal Revenue, Washington, DC 20225, 
for a ruling. This statement shall con-
tain, or be verified by, a written dec-
laration that it is made under the pen-
alties of perjury. A letter notifying the 
transferor of the Commissioner’s deter-
mination will be mailed to the trans-
feror. 

[T.D. 6500, 25 FR 12082, Nov. 26, 1960] 

§ 1.1493–1 Definition of foreign trust. 

For taxable years beginning before 
January 1, 1967, a trust is to be consid-
ered a ‘‘foreign trust’’ within the 
meaning of chapter 5 of the Code, if, as-
suming a subsequent sale by the trust-
ee, outside the United States and for 
cash, of the property transferred to the 
trust, the profit, if any, from such sale 
(being income from sources without 
the United States under the provisions 
of part I (section 861 and following), 
subchapter N, chapter 1 of the Code), 
would not be included in the gross in-
come of the trust under subtitle A of 
the Code. For taxable years beginning 
after December 31, 1966, the term ‘‘for-
eign trust,’’ as used in chapter 5 of the 
Code, shall have the meaning pre-
scribed by section 7701(a)(31). 

[T.D. 7332, 39 FR 44230, Dec. 23, 1974] 

§ 1.1494–1 Returns; payment and col-
lection of tax. 

(a) Returns and payment. Every per-
son making a transfer described in sec-
tion 1491 shall make a return to the 
district director on the day on which 
the transfer is made and, unless the 
transfer is nontaxable under section 
1492, pay the tax due on such transfer. 
This return, which shall contain, or be 
verified by, a written declaration that 
it is made under the penalties of per-
jury, shall be made on Form 926 and 
shall be filed with the district director 
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