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agreement, election statement, and carry-
over allocation document issued in 2003. X 
gives the second original notarized state-
ment to Agency on or before November 5, 
2004, and retains a copy of the second binding 
agreement, election statement, and carry-
over allocation document issued in 2004. 

(iv) Agency retains the original of the 
binding agreements, election statements, 
and carryover allocation documents. Agency 
accounts for the binding agreement, election 
statement, and 2003 carryover allocation on 
the Schedule A (Form 8610) that it files for 
the 2003 calendar year. Agency also accounts 
for the binding agreement, election state-
ment, and 2004 carryover allocation on the 
Schedule A (Form 8610) that it files for the 
2004 calendar year. After each separate new 
building is placed in service, and assuming 
other necessary requirements for issuing a 
Form 8609 are met (for example, taxpayer 
has certified all sources and uses of funds 
and development costs for the building under 
§ 1.42–17), the Agency will issue to X a copy of 
the Form 8609 reflecting the 2003 carryover 
allocation of $70,000 and a copy of the Form 
8609 reflecting the 2004 carryover allocation 
of $50,000, respectively. Agency files the 
original of each Form 8609 with the Form 
8610 that reflects the calendar year each 
Form 8609 is issued. Agency retains copies of 
the Forms 8609 that are issued to X. 

(b) Election under section 
42(b)(2)(A)(ii)(II) to use the appropriate 
percentage for the month tax-exempt 
bonds are issued—(1) Time and manner of 
making election. In the case of any 
building to which section 42(h)(4)(B) 
applies, an election under section 
42(b)(2)(A)(ii)(II) to use the appropriate 
percentage for the month tax-exempt 
bonds are issued must— 

(i) Be in writing; 
(ii) Reference section 

42(b)(2)(A)(ii)(II); 
(iii) Specify the percentage of the ag-

gregate basis of the building and the 
land on which the building is located 
that is financed with the proceeds of 
obligations described in section 
42(h)(4)(A) (tax-exempt bonds); 

(iv) State the month in which the 
tax-exempt bonds are issued; 

(v) State that the month in which 
the tax-exempt bonds are issued is the 
month elected for the appropriate per-
centage to be used for the building; 

(vi) Be signed by the taxpayer; and 
(vii) Be notarized by the 5th day fol-

lowing the end of the month in which 
the bonds are issued. 

(2) Bonds issued in more than one 
month. If a building described in sec-
tion 42(h)(4)(B) (substantially bond-fi-
nanced building) is financed with tax- 
exempt bonds issued in more than one 
month, the taxpayer may elect the ap-
propriate percentage for any month in 
which the bonds are issued. Once the 
election is made, the appropriate per-
centage elected applies for the building 
even if all bonds are not issued in that 
month. The requirements of this para-
graph (b), including the time limita-
tion contained in paragraph (b)(1)(vii) 
of this section, must also be met. 

(3) Limitations on appropriate percent-
age. Under section 42(m)(2)(D), the 
credit allowable for a substantially 
bond- financed building is limited to 
the amount necessary to assure the 
project’s feasibility. Accordingly, in 
making the determination under sec-
tion 42(m)(2), an Agency may use an 
applicable percentage that is less, but 
not greater than, the appropriate per-
centage for the month the building is 
placed in service, or the month elected 
by the taxpayer under section 
42(b)(2)(A)(ii)(II). 

(4) Procedures—(i) Taxpayer. The tax-
payer must provide the original nota-
rized election statement to the Agency 
before the close of the 5th calendar day 
following the end of the month in 
which the bonds are issued. If an au-
thority other than the Agency issues 
the tax-exempt bonds, the taxpayer 
must also give the Agency a signed 
statement from the issuing authority 
that certifies the information de-
scribed in paragraphs (b)(1)(iii) and (iv) 
of this section. The taxpayer must also 
retain a copy of the election state-
ment. 

(ii) Agency. The Agency must retain 
the original of the election statement 
and a copy of the Form 8609 that re-
flects the election statement. The 
Agency must file an additional copy of 
the Form 8609 with the Agency’s Form 
8610 that reflects the calendar year the 
Form 8609 is issued. 

[T.D. 8520, 59 FR 10071, Mar. 3, 1994, as 
amended by T.D. 9110, 69 FR 504, Jan. 6, 2004] 

§ 1.42–9 For use by the general public. 
(a) General rule. If a residential rental 

unit in a building is not for use by the 
general public, the unit is not eligible 
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for a section 42 credit. A residential 
rental unit is for use by the general 
public if the unit is rented in a manner 
consistent with housing policy gov-
erning non-discrimination, as evi-
denced by rules or regulations of the 
Department of Housing and Urban De-
velopment (HUD) (24 CFR subtitle A 
and chapters I through XX). See HUD 
Handbook 4350.3 (or its successor). A 
copy of HUD Handbook 4350.3 may be 
requested by writing to: HUD, Direc-
tives Distribution Section, room B–100, 
451 7th Street, SW., Washington, DC 
20410. 

(b) Limitations. Notwithstanding 
paragraph (a) of this section, if a resi-
dential rental unit is provided only for 
a member of a social organization or 
provided by an employer for its em-
ployees, the unit is not for use by the 
general public and is not eligible for 
credit under section 42. In addition, 
any residential rental unit that is part 
of a hospital, nursing home, sani-
tarium, lifecare facility, trailer park, 
or intermediate care facility for the 
mentally and physically handicapped is 
not for use by the general public and is 
not eligible for credit under section 42. 

(c) Treatment of units not for use by the 
general public. The costs attributable to 
a residential rental unit that is not for 
use by the general public are not ex-
cludable from eligible basis by reason 
of the unit’s ineligibility for the credit 
under this section. However, in calcu-
lating the applicable fraction, the unit 
is treated as a residential rental unit 
that is not a low-income unit. 

[T.D. 8520, 59 FR 10073, Mar. 3, 1994] 

§ 1.42–10 Utility allowances. 
(a) Inclusion of utility allowances in 

gross rent. If the cost of any utility 
(other than telephone, cable television, 
or Internet) for a residential rental 
unit is paid directly by the tenant(s), 
and not by or through the owner of the 
building, the gross rent for that unit 
includes the applicable utility allow-
ance determined under this section. 
For purposes of the preceding sentence, 
if the cost of a particular utility for a 
residential unit is paid pursuant to an 
actual-consumption submetering ar-
rangement within the meaning of para-
graph (e)(1) of this section, then that 
cost is treated as being paid directly by 

the tenant(s) and not by or through the 
owner of the building. This section 
only applies for purposes of deter-
mining gross rent under section 
42(g)(2)(B)(ii) as to rent-restricted 
units. 

(b) Applicable utility allowances—(1) 
Buildings assisted by the Rural Housing 
Service. If a building receives assistance 
from the Rural Housing Service (RHS- 
assisted building), the applicable util-
ity allowance for all rent-restricted 
units in the building is the utility al-
lowance determined under the method 
prescribed by the Rural Housing Serv-
ice (RHS) for the building (whether or 
not the building or its tenants also re-
ceive other state or federal assistance). 

(2) Buildings with Rural Housing Serv-
ice assisted tenants. If any tenant in a 
building receives RHS rental assistance 
payments (RHS tenant assistance), the 
applicable utility allowance for all 
rent-restricted units in the building 
(including any units occupied by ten-
ants receiving rental assistance pay-
ments from the Department of Housing 
and Urban Development (HUD)) is the 
applicable RHS utility allowance. 

(3) Buildings regulated by the Depart-
ment of Housing and Urban Development. 
If neither a building nor any tenant in 
the building receives RHS housing as-
sistance, and the rents and utility al-
lowances of the building are regulated 
by HUD (HUD-regulated buildings), the 
applicable utility allowance for all 
rent-restricted units in the building is 
the applicable HUD utility allowance. 

(4) Other buildings. If a building is 
neither an RHS-assisted nor a HUD- 
regulated building, and no tenant in 
the building receives RHS tenant as-
sistance, the applicable utility allow-
ance for rent-restricted units in the 
building is determined under the fol-
lowing methods. 

(i) Tenants receiving HUD rental assist-
ance. The applicable utility allowance 
for any rent-restricted units occupied 
by tenants receiving HUD rental assist-
ance payments (HUD tenant assist-
ance) is the applicable Public Housing 
Authority (PHA) utility allowance es-
tablished for the Section 8 Existing 
Housing Program. 

(ii) Other tenants—(A) General rule. If 
none of the rules of paragraphs (b)(1), 
(2), (3), and (4)(i) of this section apply 
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