Department of State

§ 126.5

Government Agency in a foreign country under the following circumstances:
(1) The export or temporary import is
pursuant to a contract with, or written
direction by, an agency of the U.S.
Government; and
(2) The end-user in the foreign country is a U.S. Government agency or facility, and the defense articles or technical data will not be transferred to
any foreign person; and
(3) The urgency of the U.S. Government requirement is such that the appropriate export license or U.S. Government Bill of Lading could not have
been obtained in a timely manner.
(d) An Electronic Export Information
(EEI) filing, and a statement by the exporter that these requirements have
been met, must be submitted to U.S.
Customs and Border Protection using
its electronic system(s) at the time of
export, unless electronic submission of
such information is unavailable, in
which case U.S. Customs and Border
Protection or the Department of Defense transmittal authority will issue
instructions.
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[58 FR 39312, July 22, 1993, as amended at 70
FR 50964, Aug. 29, 2005; 77 FR 16600, Mar. 21,
2012; 82 FR 19, Jan. 3, 2017]

§ 126.5 Canadian exemptions.
(a) Temporary import of defense articles. Port Directors of U.S. Customs
and Border Protection and postmasters
shall permit the temporary import and
return to Canada without a license of
any unclassified defense articles (see
§ 120.6 of this subchapter) that originate in Canada for temporary use in
the United States and return to Canada. All other temporary imports shall
be in accordance with §§ 123.3 and 123.4
of this subchapter.
(b) Permanent and temporary export of
defense articles. Except as provided in
Supplement No. 1 to part 126 of this
subchapter and for exports that transit
third countries, Port Directors of U.S.
Customs and Border Protection and
postmasters shall permit, when for
end-use in Canada by Canadian Federal
or Provincial governmental authorities
acting in an official capacity or by a
Canadian-registered person, or for return to the United States, the permanent and temporary export to Canada
without a license of unclassified de-

fense articles and defense services identified on the U.S. Munitions List (22
CFR 121.1). The exceptions are subject
to meeting the requirements of this
subchapter, to include 22 CFR 120.1(c)
and (d), parts 122 and 123 (except insofar as exemption from licensing requirements is herein authorized) and
§ 126.1, and the requirement to obtain
non-transfer and use assurances for all
significant military equipment. For
purposes of this section, ‘‘Canadianregistered person’’ is any Canadian national (including Canadian business entities organized under the laws of Canada), dual citizen of Canada and a third
country other than a country listed in
§ 126.1 of this subchapter, and permanent resident registered in Canada in
accordance with the Canadian Defense
Production Act, and such other Canadian Crown Corporations identified by
the Department of State in a list of
such
persons
publicly
available
through the Internet Web site of the
Directorate of Defense Trade Controls
and by other means.
(c) [Reserved]
(d) Reexports/retransfer. Reexport/retransfer in Canada to another end-user
or end-use or from Canada to another
destination, except the United States,
must in all instances have the prior approval of the Directorate of Defense
Trade Controls. Unless otherwise exempt in this subchapter, the original
exporter is responsible, upon request
from a Canadian-registered person, for
obtaining or providing reexport/retransfer approval. In any instance
when the U.S. exporter is no longer
available to the Canadian end-user the
request for reexport/retransfer may be
made directly to the Directorate of Defense Trade Controls. All requests must
include the information in § 123.9(c) of
this subchapter. Reexport/retransfer
approval is acquired by:
(1) If the reexport/retransfer being requested could be made pursuant to this
section (i.e., a retransfer within Canada
to another eligible Canadian recipient
under this section) if exported directly
from the U.S., upon receipt by the U.S.
company of a request by a Canadian
end user, the original U.S. exporter is
authorized to grant on behalf of the
U.S. Government by confirming in
writing to the Canadian requester that
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§ 126.6

22 CFR Ch. I (4–1–18 Edition)

the reexport/retransfer is authorized
subject to the conditions of this section; or
(2) If the reexport/retransfer is to an
end use or end user that, if directly exported from the U.S. requires a license,
retransfer must be handled in accordance with § 123.9 of this subchapter.
NOTES TO § 126.5: 1. In any instance when
the exporter has knowledge that the defense
article exempt from licensing is being exported for use other than by a qualified Canadian-registered person or for export to another foreign destination, other than the
United States, in its original form or incorporated into another item, an export license
must be obtained prior to the transfer to
Canada.
2. Additional exemptions exist in other sections of this subchapter that are applicable
to Canada, for example §§ 123.9, 125.4, and
124.2, that allow for the performance of defense services related to training in basic operations and maintenance, without a license,
for certain defense articles lawfully exported, including those identified in Supplement No. 1 to part 126 of this subchapter.
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[66 FR 10576, Feb. 16, 2001; 66 FR 36834, July
13, 2001, as amended at 67 FR 78686, Dec. 26,
2002; 70 FR 34654, June 15, 2005; 70 FR 39919,
July 12, 2005; 70 FR 50964, Aug. 29, 2005; 71 FR
20546, Apr. 21, 2006; 77 FR 16600, Mar. 21, 2012]

§ 126.6 Foreign-owned military aircraft
and naval vessels, and the Foreign
Military Sales program.
(a) A license from the Directorate of
Defense Trade Controls is not required
if:
(1) The article or technical data to be
exported was sold, leased, or loaned by
the Department of Defense to a foreign
country or international organization
pursuant to the Arms Export Control
Act or the Foreign Assistance Act of
1961, as amended, and
(2) The article or technical data is delivered to representatives of such a
country or organization in the United
States; and
(3) The article or technical data is to
be exported from the United States on
a military aircraft or naval vessel of
that government or organization or via
the Defense Transportation Service
(DTS).
(b) Foreign military aircraft and naval
vessels. A license is not required for the
entry into the United States of military aircraft or naval vessels of any
foreign state if no overhaul, repair, or

modification of the aircraft or naval
vessel is to be performed. However, Department of State approval for overflight (pursuant to the 49 U.S.C. 40103)
and naval visits must be obtained from
the Bureau of Political-Military Affairs, Office of International Security
Operations.
(c) Foreign Military Sales Program. A
license from the Directorate of Defense
Trade Controls is not required if the
defense article or technical data or a
defense service to be transferred was
sold, leased or loaned by the Department of Defense to a foreign country or
international organization under the
Foreign Military Sales (FMS) Program
of the Arms Export Control Act pursuant to an Letter of Offer and Acceptance (LOA) authorizing such transfer
which meets the criteria stated below:
(1) Transfers of the defense articles,
technical data or defense services using
this exemption may take place only
during the period which the FMS Letter of Offer and Acceptance (LOA) and
implementing USG FMS contracts and
subcontracts are in effect and serve as
authorization for the transfers hereunder in lieu of a license. After the
USG FMS contracts and subcontracts
have expired and the LOA no longer
serves as such authorization, any further provision of defense articles, technical data or defense services shall not
be covered by this section and shall instead be subject to other authorization
requirements of this subchapter; and
(2) The defense article, technical data
or defense service to be transferred are
specifically identified in an executed
LOA, in furtherance of the Foreign
Military Sales Program signed by an
authorized Department of Defense Representative and an authorized representative of the foreign government,
and
(3) The transfer of the defense article
and related technical data is effected
during the duration of the relevant
Letter of Offer and Acceptance (LOA),
similarly a defense service is to be provided only during the duration of the
USG FMS contract or subcontract and
not to exceed the specified duration of
the LOA, and
(4) The U.S. person responsible for
the transfer maintains records of all
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