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Protection will issue instructions. In
the event a physical license is required
by U.S. Customs and Border Protec-
tion, the licensee is to retain the duly
endorsed license for temporary export
in accordance with §123.22(b) of this
subchapter. In the case of a military
aircraft or vessel temporarily exported
under its own power, evidence that the
Department of State has duly author-
ized it to leave the United States must
be readily available on board the air-
craft or vessel.

(c) Any temporary export license for
hardware that is used, regardless of
whether the hardware was exported di-
rectly to the foreign destination or re-
turned directly from the foreign des-
tination, must be endorsed by the U.S.
Customs and Border Protection in ac-
cordance with the procedures in §123.22
of this subchapter.

[70 FR 50960, Aug. 29, 2005, as amended at 82
FR 17, Jan. 3, 2017]

§123.6 Foreign trade zones and U.S.
Customs and Border Protection
bonded warehouses.

Foreign trade zones in the United
States and U.S. Customs and Border
Protection bonded warehouses are con-
sidered integral parts of the United
States for the purpose of this sub-
chapter. An export license is therefore
not required for shipment between the
United States and a foreign trade zone
or a U.S. Customs and Border Protec-
tion bonded warehouse. In the case of
classified defense articles, the provi-
sions of the Department of Defense Na-
tional Industrial Security Program Op-
erating Manual will apply. An export
license is required for all shipments of
articles on the U.S. Munitions List
from foreign trade zones and U.S. Cus-
toms and Border Protection bonded
warehouses to foreign countries, re-
gardless of how the articles reached the
zone or warehouse.

[71 FR 20540, Apr. 21, 2006]

§123.7 Exports to warehouses or dis-
tribution points outside the United
States.

Unless the exemption under
§123.16(b)(1) is used, a license is re-
quired to export defense articles to a
warehouse or distribution point outside
the United States for subsequent resale

§123.9

and will normally be granted only if an
agreement has been approved pursuant
to §124.14 of this subchapter.

§123.8 Special controls on vessels, air-
craft and satellites covered by the
U.S. Munitions List.

(a) Transferring registration or con-
trol to a foreign person of any aircraft,
vessel, or satellite on the U.S. Muni-
tions List is an export for purposes of
this subchapter and requires a license
or written approval from the Direc-
torate of Defense Trade Controls. This
requirement applies whether the air-
craft, vessel, or satellite is physically
located in the United States or abroad.

(b) The registration in a foreign
country of any aircraft, vessel or sat-
ellite covered by the U.S. Munitions
List which is not registered in the
United States but which is located in
the United States constitutes an ex-
port. A license or written approval
from the Directorate of Defense Trade
Controls is therefore required. Such
transactions may also require the prior
approval of the U.S. Department of
Transportation’s Maritime Administra-
tion, the Federal Aviation Administra-
tion or other agencies of the U.S. Gov-
ernment.

[71 FR 20540, Apr. 21, 2006]

§123.9 Country of ultimate destination
and approval of reexports or re-
transfers.

(a) The country designated as the
country of ultimate destination on an
application for an export license, or in
an Electronic Export Information fil-
ing where an exemption is claimed
under this subchapter, must be the
country of ultimate end-use. The writ-
ten approval of the Directorate of De-
fense Trade Controls must be obtained
before reselling, transferring, reex-
porting, retransferring, transshipping,
or disposing of a defense article to any
end-user, end-use, or destination other
than as stated on the export license, or
in the Electronic Export Information
filing in cases where an exemption is
claimed under this subchapter, except
in accordance with the provisions of an
exemption under this subchapter that
explicitly authorizes the resell, trans-
fer, reexport, retransfer, trans-
shipment, or disposition of a defense
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§123.9

article without such approval. Export-
ers must determine the specific end-
user, end-use, and destination prior to
submitting an application to the Direc-
torate of Defense Trade Controls or
claiming an exemption under this sub-
chapter.

NOTE TO PARAGRAPH (a): In making the
aforementioned determination, a person is
expected to review all readily available in-
formation, including information readily
available to the public generally as well as
information readily available from other
parties to the transaction.

(b) The exporter, U.S. or foreign,
must inform the end-user and all con-
signees that the defense articles being
exported are subject to U.S. export
laws and regulations as follows:

(1) The exporter must incorporate the
following information as an integral
part of the commercial invoice, when-
ever defense articles are to be shipped
(exported in tangible form), retrans-
ferred (in tangible form), or reexported
(in tangible form) pursuant to a license
or other approval under this sub-
chapter:

(i) The country of ultimate destina-
tion;

(ii) The end-user;

(iii) The license or other approval
number or exemption citation; and

(iv) The following statement: ‘““These
items are controlled by the U.S. gov-
ernment and authorized for export only
to the country of ultimate destination
for use by the ultimate consignee or
end-user(s) herein identified. They may
not be resold, transferred, or otherwise
disposed of, to any other country or to
any person other than the authorized
ultimate consignee or end-user(s), ei-
ther in their original form or after
being incorporated into other items,
without first obtaining approval from
the U.S. government or as otherwise
authorized by U.S. law and regula-
tions.”

NOTE TO PARAGRAPH (b)(1)(iv): The phrase
‘‘or as otherwise authorized by U.S. law and
regulations’ is included because U.S. regula-
tions contain specific exemptions from li-
censing requirements (e.g., ITAR exemp-
tions, and EAR license exceptions and No Li-
cense Required designations) and allow for
certain amounts of U.S. origin content in
foreign made items (see 15 CFR 734).

22 CFR Ch. | (4-1-18 Edition)

(2) When exporting items subject to
the EAR (see §§120.5, 120.42 and 123.1(b)
of this subchapter) pursuant to a De-
partment of State license or other ap-
proval, the U.S. exporter must also
provide the end-user and consignees
with the appropriate EAR classifica-
tion information for each item. This
includes the Export Control Classifica-
tion Number (ECCN) or EAR99 designa-
tion.

(c) Any U.S. person or foreign person
requesting written approval from the
Directorate of Defense Trade Controls
for the reexport, retransfer, other dis-
position, or change in end-use, end-
user, or destination of a defense article
initially exported or transferred pursu-
ant to a license or other written ap-
proval, or an exemption under this sub-
chapter, must submit all the docu-
mentation required for a permanent ex-
port license (see §123.1 of this sub-
chapter) and shall also submit the fol-
lowing:

(1) The license number, written au-
thorization, or exemption under which
the defense article or defense service
was previously authorized for export
from the United States (NOTE: For ex-
ports under exemptions at §126.16 or
§126.17 of this subchapter, the original
end-use, program, project, or operation
under which the item was exported
must be identified.);

(2) A precise description, quantity,
and value of the defense article or de-
fense service;

(3) A description and identification of
the new end-user, end-use, and destina-
tion; and

(4) With regard to any request for
such approval relating to a defense ar-
ticle or defense service initially ex-
ported pursuant to an exemption con-
tained in §126.16 or §126.17 of this sub-
chapter, written request for the prior
approval of the transaction from the
Directorate of Defense Trade Controls
must be submitted: By the original
U.S. exporter, provided a written re-
quest is received from a member of the
Australian Community, as identified in
§126.16 of this subchapter, or the
United Kingdom Community, as identi-
fied in §126.17 of this subchapter (where
such a written request includes a writ-
ten certification from the member of
the Australian Community or the
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United Kingdom Community providing
the information set forth in §126.17 of
this subchapter); or by a member of the
Australian Community or the United
Kingdom Community, where such re-
quest provides the information set
forth in this section. All persons must
continue to comply with statutory and
regulatory requirements outside of this
subchapter concerning the import of
defense articles and defense services or
the possession or transfer of defense ar-
ticles, including, but not limited to,
regulations issued by the Bureau of Al-
cohol, Tobacco, Firearms and Explo-
sives found at 27 CFR parts 447, 478, and
479, which are unaffected by the De-
fense Trade Cooperation Treaty be-
tween the United States and the
United Kingdom and continue to apply
fully to defense articles and defense
services subject to either of the afore-
mentioned treaties and the exemptions
contained in §126.17 of this subchapter.

(d) The Directorate of Defense Trade
Controls may authorize reexport or re-
transfer of an item subject to the EAR
provided that:

(1) The item was initially exported,
reexported or transferred pursuant to a
Department of State license or other
approval;

(2) The item is for end-use in or with
a defense article; and

(3) All requirements of paragraph (c)
of this section are satisfied for the
item subject to the EAR, as well as for
the associated defense article.

(e) Reexports or retransfers of U.S.-
origin components incorporated into a
foreign defense article to NATO, NATO
agencies, a government of a NATO
country, or the governments of Aus-
tralia, Israel, Japan, New Zealand, or
the Republic of Korea are authorized
without the prior written approval of
the Directorate of Defense Trade Con-
trols, provided:

(1) The U.S.-origin components were
previously authorized for export from
the United States, either by a license,
written authorization, or an exemption
other than those described in either
§126.16 or §126.17 of this subchapter;

(2) The U.S.-origin components are
not significant military equipment, the
items are not major defense equipment
sold under contract in the amount of
$25,000,000 ($25 million) or more; the ar-

§123.10

ticles are not defense articles or de-
fense services sold under a contract in
the amount of $100,000,000 ($100 million)
or more; and are not identified in part
121 of this subchapter as Missile Tech-
nology Control Regime (MTCR) items;
and

(3) The person reexporting the de-
fense article provides written notifica-
tion to the Directorate of Defense
Trade Controls of the retransfer not
later than 30 days following the reex-
port. The notification must state the
articles being reexported and the re-
cipient government.

(4) The original license or other ap-
proval of the Directorate of Defense
Trade Controls did not include re-
transfer or reexport restrictions pro-
hibiting use of this exemption.

[68 FR 39299, July 22, 1993, as amended at 71
FR 20541, Apr. 21, 2006; 73 FR 15885, Mar. 26,
2008; 73 FR 38343, Aug. 3, 2009; 77 FR 16597,
Mar. 21, 2012; 78 FR 22759, Apr. 16, 2013; 78 FR
61755, Oct. 3, 2013; 81 FR 54735, Aug. 17, 2016]

§123.10 Non-transfer and use assur-
ances.

(a) A nontransfer and use certificate
(Form DSP-83) is required for the ex-
port of significant military equipment
and classified articles, including classi-
fied technical data. A license will not
be issued until a completed Form DSP-
83 has been received by the Directorate
of Defense Trade Controls. This form is
to be executed by the foreign con-
signee, foreign end-user, and the appli-
cant. The certificate stipulates that,
except as specifically authorized by
prior written approval of the Depart-
ment of State, the foreign consignee
and foreign end-user will not reexport,
resell or otherwise dispose of the sig-
nificant military equipment enumer-
ated in the application outside the
country named as the location of the
foreign end-use or to any other person.

(b) The Directorate of Defense Trade
Controls may also require a DSP-83 for
the export of any other defense arti-
cles, including technical data, or de-
fense services.

(c) When a DSP-83 is required for an
export of any defense article or defense
service to a non-governmental foreign
end-user, the Directorate of Defense
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