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why the claim of the participant 
should not be resolved against the par-
ticipant as a result of the improper 
conduct. 

(5) The arbitrator will make the 
award within 30 days after the close of 
the hearing or the date of the filing of 
any briefs authorized by the arbitrator, 
whichever date is later, unless the par-
ticipants and the arbitrator agree to 
some other time limit. 

(e) Arbitration awards. (1)(i) The 
award in an arbitration proceeding 
under Subpart F of this chapter will in-
clude a brief, informal discussion of the 
factual and legal basis for the award. 

(ii) The prevailing participants must 
file the award with the Commission, 
along with proof of service on all par-
ticipants. 

(2) The award in an arbitration pro-
ceeding will become final 30 days after 
it is served on all parties. 

(3) A final award is binding on the 
participants to the arbitration pro-
ceeding. 

(4) An award may not serve as an es-
toppel in any other proceeding for any 
issue that was resolved in the pro-
ceeding. The award also may not be 
used as precedent or otherwise be con-
sidered in any factually unrelated pro-
ceeding or in any other arbitration pro-
ceeding. 

[Order 578, 60 FR 19507, Apr. 19, 1995, as 
amended by Order 602, 64 FR 17099, Apr. 8, 
1999] 

§ 385.606 Confidentiality in dispute 
resolution proceedings (Rule 606). 

(a) Except as provided in paragraphs 
(d) and (e) of this section, a neutral in 
a dispute resolution proceeding shall 
not voluntarily disclose, or through 
discovery or compulsory process be re-
quired to disclose, any information 
concerning any dispute resolution com-
munication or any communication pro-
vided in confidence to the neutral, un-
less: 

(1) All participants in the dispute res-
olution proceeding and the neutral con-
sent in writing; 

(2) The dispute resolution commu-
nication has otherwise already been 
made public; 

(3) The dispute resolution commu-
nication is required by statute to be 
made public, but a neutral should 

make the communication public only if 
no other person is reasonably available 
to disclose the communication; or 

(4) A court determines that the testi-
mony or disclosure is necessary to: 

(i) Prevent a manifest injustice; 
(ii) Help establish a violation of law; 

or 
(iii) Prevent harm to the public 

health or safety of sufficient mag-
nitude in the particular case to out-
weigh the integrity of dispute resolu-
tion proceedings in general by reducing 
the confidence of participants in future 
cases that their communications will 
remain confidential. 

(b) A participant in a dispute resolu-
tion proceeding shall not voluntarily 
disclose, or through discovery or com-
pulsory process be required to disclose, 
any information concerning any dis-
pute resolution communication, unless: 

(1) All participants to the dispute 
resolution proceeding consent in writ-
ing; 

(2) The dispute resolution commu-
nication has otherwise already been 
made public; 

(3) The dispute resolution commu-
nication is required by statute to be 
made public; 

(4) A court determines that the testi-
mony or disclosure is necessary to: 

(i) Prevent a manifest injustice; 
(ii) Help establish a violation of law; 

or 
(iii) Prevent harm to the public 

health and safety of sufficient mag-
nitude in the particular case to out-
weigh the integrity of dispute resolu-
tion proceedings in general by reducing 
the confidence of participants in future 
cases that their communications will 
remain confidential; or 

(5) The dispute resolution commu-
nication is relevant to determining the 
existence or meaning of an agreement 
or award that resulted from the dispute 
resolution proceeding or to the enforce-
ment of the agreement or award. 

(c) Any dispute resolution commu-
nication that is disclosed in violation 
of paragraphs (a) or (b) of this section 
shall not be admissible in any pro-
ceeding. 

(d)(1) The participants may agree to 
alternative confidential procedures for 
disclosures by a neutral. The partici-
pants must inform the neutral before 
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the commencement of the dispute reso-
lution proceeding of any modifications 
to the provisions of paragraph (a) of 
this section that will govern the con-
fidentiality of the dispute resolution 
proceeding. If the participants do not 
so inform the neutral, paragraph (a) of 
this section shall apply. 

(2) To qualify for the exemption es-
tablished under paragraph (l) of this 
section, an alternative confidential 
procedure under this paragraph may 
not provide for less disclosure than 
confidential procedures otherwise pro-
vided under this rule. 

(e) If a demand for disclosure, by way 
of discovery request or other legal 
process, is made upon a participant re-
garding a dispute resolution commu-
nication, the participant will make 
reasonable efforts to notify the neutral 
and the other participants of the de-
mand. Any participant who receives 
the notice and within 15 calendar days 
does not offer to defend a refusal of the 
neutral to disclose the requested infor-
mation waives any objection to the dis-
closure. 

(f) Nothing in Rule 606 prevents the 
discovery or admissibility of any evi-
dence that is otherwise discoverable, 
merely because the evidence was pre-
sented in the course of a dispute reso-
lution proceeding. 

(g) Paragraphs (a) and (b) of this sec-
tion do not preclude disclosure of infor-
mation and data that are necessary to 
document an agreement reached or 
order issued pursuant to a dispute reso-
lution proceeding. 

(h) Paragraphs (a) and (b) of this sec-
tion do not prevent the gathering of in-
formation for research and educational 
purposes, in cooperation with other 
agencies, governmental entities, or dis-
pute resolution programs, so long as 
the participants and the specific issues 
in controversy are not identifiable. 

(i) Paragraphs (a) and (b) of this sec-
tion do not prevent use of a dispute 
resolution communication to resolve a 
dispute between the neutral in a dis-
pute resolution proceeding and a par-
ticipant in the proceeding, so long as 
the communication is disclosed only to 
the extent necessary to resolve the dis-
pute. 

(j) Nothing in this section precludes 
parties from seeking privileged treat-

ment for documents under this chap-
ter. 

(k) Where disclosure is authorized by 
this section, nothing in this section 
precludes use of a protective agree-
ment or protective orders. 

(l) A dispute resolution communica-
tion that may not be disclosed under 
this rule shall also be exempt from dis-
closure under 5 U.S.C. 552(b)(3). 

[Order 578, 60 FR 19508, Apr. 19, 1995, as 
amended by Order 602, 64 FR 17099, Apr. 8, 
1999; Order 769, 77 FR 65476, Oct. 29, 2012] 

Subpart G—Decisions 

§ 385.701 Applicability (Rule 701). 

This subpart applies to decisions in 
proceedings set for hearing under sub-
part E of this part, including any deci-
sion on a certified question, interlocu-
tory appeal, or reopening, and to any 
decision on rehearing, except that: 

(a) The provisions of this subpart, 
other than those relating to rehearing 
or reopening, do not apply to consider-
ation of an offer of settlement; and 

(b) This subpart applies to summary 
disposition only to the extent provided 
in Rule 217. 

§ 385.702 Definitions (Rule 702). 

For purposes of this subpart: 
(a) Initial decision means any decision 

rendered by a presiding officer in ac-
cordance with Rule 708; 

(b) Final decision means any decision 
referred to in Rule 713. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 375, 49 FR 21315, May 21, 
1984; Order 575, 60 FR 4860, Jan. 25, 1995] 

§ 385.703 Contents of decisions (Rule 
703). 

Any decision in a proceeding is part 
of the record of that proceeding and 
will contain: 

(a) A ruling on each exception pre-
sented and any finding or conclusion, 
with supporting reasons, on any mate-
rial issue of fact, law, or discretion pre-
sented on the record; and 

(b) The appropriate rule, order, sanc-
tion, relief, or a denial of any rule, 
order, motion, or relief. 
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