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the payment of annual charges which 
accrue prior to the date of transfer. 

(b) When the Commission shall have 
approved the transfer of the license, its 
order of approval shall be forwarded to 
the transferee for acknowledgment of 
acceptance. Unless application for re-
hearing is filed, or unless the order is 
stayed by the Commission, the order 
shall become final thirty (30) days from 
date of issuance and the acknowledg-
ment of acceptance shall be filed in 
triplicate with the Commission within 
sixty (60) days from date of issuance 
accompanied by a certified copy of the 
deed of conveyance or other instru-
ment evidencing transfer of the prop-
erty under license, together with evi-
dence of the recording thereof. 

[Order 175, 19 FR 5217, Aug. 18, 1954] 

APPLICATION FOR LEASE OF PROJECT 
PROPERTY 

§ 9.10 Filing. 
Any licensee desiring to lease the 

project property covered by a license or 
any part thereof, where the lessee is 
granted the exclusive occupancy, pos-
session, or use of project works for pur-
poses of generating, transmitting, or 
distributing power, and the person, as-
sociation, or corporation, State, or mu-
nicipality desiring to acquire the 
project property by lease, must file the 
proposed lease together with the appli-
cation in accordance with § 4.32(b)(1) of 
this chapter. The application and the 
Commission’s action on it will, in gen-
eral, be subject to the provisions of 
§§ 9.1 through 9.3. 

[Order 737, 75 FR 43403, July 26, 2010] 

PART 11—ANNUAL CHARGES 
UNDER PART I OF THE FEDERAL 
POWER ACT 

Subpart A—Charges for Costs of Adminis-
tration, Use of Tribal Lands and Other 
Government Lands, and Use of Gov-
ernment Dams 

Sec. 
11.1 Costs of administration. 
11.2 Use of government lands. 
11.3 Use of government dams, excluding 

pumped storage projects. 
11.4 Use of government dams for pumped 

storage projects, and use of tribal lands. 

11.5 Exemption of minor projects. 
11.6 Exemption of State and municipal li-

censees and exemptees. 
11.7 Effective date. 
11.8 Adjustment of annual charges. 

Subpart B—Charges for Headwater 
Benefits 

11.10 General provision; waiver and exemp-
tion; definitions. 

11.11 Energy gains method of determining 
headwater benefits charges. 

11.12 Determination of section 10(f) costs. 
11.13 Energy gains calculations. 
11.14 Procedures for establishing charges 

without an energy gains investigation. 
11.15 Procedures for determining charges by 

energy gains investigation. 
11.16 Filing requirements. 
11.17 Procedures for payment of charges and 

costs. 

Subpart C—General Procedures 

11.20 Time for payment. 
11.21 Penalties. 
APPENDIX A TO PART 11—FEE SCHEDULE FOR 

FY 2018 

AUTHORITY: 16 U.S.C. 792–828c; 42 U.S.C. 
7101–7352. 

Subpart A—Charges for Costs of 
Administration, Use of Tribal 
Lands and Other Government 
Lands, and Use of Govern-
ment Dams 

§ 11.1 Costs of administration. 
(a) Authority. Pursuant to section 

10(e) of the Federal Power Act and sec-
tion 3401 of the Omnibus Budget Rec-
onciliation Act of 1986, the Commission 
will assess reasonable annual charges 
against licensees and exemptees to re-
imburse the United States for the costs 
of administration of the Commission’s 
hydropower regulatory program. 

(b) Scope. The annual charges under 
this section will be charged to and allo-
cated among: 

(1) All licensees of projects of more 
than 1.5 megawatts of installed capac-
ity; and 

(2) All holders of exemptions under 
either section 30 of the Federal Power 
Act or sections 405 and 408 of the Pub-
lic Utility Regulatory Policies Act of 
1978, as amended by section 408 of the 
Energy Security Act of 1980, but only if 
the exemption was issued subsequent 
to April 21, 1995 and is for a project of 
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more than 1.5 megawatts of installed 
capacity. 

(3) If the exemption for a project of 
more than 1.5 megawatts of installed 
capacity was issued subsequent to 
April 21, 1995 but pursuant to an appli-
cation filed prior to that date, the 
exemptee may credit against its annual 
charge any filing fee paid pursuant to 
§ 381.601 of this chapter, which was re-
moved effective April 21, 1995, 18 CFR 
381.601 (1994), until the total of all such 
credits equals the filing fee that was 
paid. 

(c) Licenses and exemptions other than 
State or municipal. For licensees and 
exemptees, other than State or munic-
ipal: 

(1) A determination shall be made for 
each fiscal year of the costs of adminis-
tration of Part I of the Federal Power 
Act chargeable to such licensees or 
exemptees, from which shall be de-
ducted any administrative costs that 
are stated in the license or exemption 
or fixed by the Commission in deter-
mining headwater benefit payments. 

(2) For each fiscal year the costs of 
administration determined under para-
graph (c)(1) of this section will be as-
sessed against such licenses or 
exemptee in the proportion that the 
annual charge factor for each such 
project bears to the total of the annual 
charge factors under all such out-
standing licenses and exemptions. 

(3) The annual charge factor for each 
such project shall be found as follows: 

(i) For a conventional project the 
factor is its authorized installed capac-
ity plus 112.5 times its annual energy 
output in millions of kilowatt-hours. 

(ii) For a pure pumped storage 
project the factor is its authorized in-
stalled capacity. 

(iii) For a mixed conventional- 
pumped storage project the factor is its 
authorized installed capacity plus 112.5 
times its gross annual energy output in 
millions of kilowatt-hours less 75 times 
the annual energy used for pumped 
storage pumping in million of kilo-
watt-hours. 

(iv) For purposes of determining 
their annual charges factor, projects 
that are operated pursuant to an ex-
emption will be deemed to have an an-
nual energy output of zero. 

(4) To enable the Commission to de-
termine such charges annually, each li-
censee whose authorized installed ca-
pacity exceeds 1.5 megawatts must file 
with the Commission, on or before No-
vember 1 of each year, a statement 
under oath showing the gross amount 
of power generated (or produced by 
nonelectrical equipment) and the 
amount of power used for pumped stor-
age pumping by the project during the 
preceding fiscal year, expressed in kilo-
watt hours. If any licensee does not re-
port the gross energy output of its 
project within the time specified 
above, the Commission’s staff will esti-
mate the energy output and this esti-
mate may be used in lieu of the filings 
required by this section made by such 
licensee after November 1. 

(5) For unconstructed projects, the 
assessments begin on the date by which 
the licensee or exemptee is required to 
commence project construction, or as 
that deadline may be extended, but in 
no case longer than four years after the 
issuance date of the license or exemp-
tion. For constructed projects, the as-
sessments begin on the effective date 
of the license or exemption, except for 
any new capacity authorized therein. 
The assessments for new authorized ca-
pacity at licensed or exempted projects 
begin on the date by which the licensee 
or exemptee is required to commence 
construction of the new capacity. In 
the event that assessments begin dur-
ing a fiscal year, the charges will be 
prorated. 

(d) State and municipal licensees and 
exemptees. For State or municipal li-
censees and exemptees: 

(1) A determination shall be made for 
each fiscal year of the cost of adminis-
tration under Part I of the Federal 
Power Act chargeable to such licensees 
and exemptees, from which shall be de-
ducted any administrative costs that 
are stated in the license or exemption 
or that are fixed by the Commission in 
determining headwater benefit pay-
ments. 

(2) An exemption will be granted to a 
licensee or exemptee to the extent, if 
any, to which it may be entitled under 
section 10(e) of the Act provided the 
data is submitted as requested in para-
graphs (d) (4) and (5) of this section. 
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(3) For each fiscal year the total ac-
tual cost of administration as deter-
mined under paragraph (d)(1) of this 
section will be assessed against each 
such licensee or exemptee (except to 
the extent of the exemptions granted 
pursuant to paragraph (d)(2) of this sec-
tion) in the proportion that the author-
ized installed capacity of each such 
project bears to the total such capacity 
under all such outstanding licenses or 
exemptions. 

(4) To enable the Commission to com-
pute on the bill for annual charges the 
exemption to which State and munic-
ipal licensees and exemptees are enti-
tled because of the use of power by the 
licensee or exemptee for State or mu-
nicipal purposes, each such licensee or 
exemptee must file with the Commis-
sion, on or before November 1 of each 
year, a statement under oath showing 
the following information with respect 
to the power generated by the project 
and the disposition thereof during the 
preceding fiscal year, expressed in kilo-
watt-hours: 

(i) Gross amount of power generated 
by the project. 

(ii) Amount of power used for station 
purposes and lost in transmission, etc. 

(iii) Net amount of power available 
for sale or use by licensee or exemptee, 
classified as follows: 

(A) Used by licensee or exemptee. 
(B) Sold by licensee or exemptee. 
(5) When the power from a licensed or 

exempted project owned by a State or 
municipality enters into its electric 
system, making it impracticable to 
meet the requirements of this section 
with respect to the disposition of 
project power, such licensee or 
exemptee may, in lieu thereof, furnish 
similar information with respect to the 
disposition of the available power of 
the entire electric system of the li-
censee or exemptee. 

(6) The assessments commence on the 
date of commencement of project oper-
ation. In the event that project oper-
ation commences during a fiscal year, 
the charges will be prorated based on 
the date on which operation com-
menced. 

(e) Transmission lines. For projects in-
volving transmission lines only, the ad-
ministrative charge will be stated in 
the license. 

(f) Maximum charge. No licensed or 
exempted project’s annual charge may 
exceed a maximum charge established 
each year by the Commission to equal 
2.0 percent of the adjusted Commission 
costs of administration of the hydro-
power regulatory program. For every 
project with an annual charge deter-
mined to be above the maximum 
charge, that project’s annual charge 
will be set at the maximum charge, and 
any amount above the maximum 
charge will be reapportioned to the re-
maining projects. The reapportionment 
will be computed using the method 
outlined in paragraphs (c) and (d) of 
this section (but excluding any project 
whose annual charge is already set at 
the maximum amount). This procedure 
will be repeated until no project’s an-
nual charge exceeds the maximum 
charge. 

(g) Commission’s costs. (1) With respect 
to costs incurred by the Commission, 
the assessment of annual charges will 
be based on an estimate of the costs of 
administration of Part I of the Federal 
Power Act that will be incurred during 
the fiscal year in which the annual 
charges are assessed. After the end of 
the fiscal year, the assessment will be 
recalculated based on the costs of ad-
ministration that were actually in-
curred during that fiscal year; the ac-
tual costs will be compared to the esti-
mated costs; and the difference be-
tween the actual and estimated costs 
will be carried over as an adjustment 
to the assessment for the subsequent 
fiscal year. 

(2) The issuance of bills based on the 
administrative costs incurred by the 
Commission during the year in which 
the bill is issued will commence in 1993. 
The annual charge for the administra-
tive costs that were incurred in fiscal 
year 1992 will be billed in 1994. At the 
licensee’s option, the charge may be 
paid in three equal annual installments 
in fiscal years 1994, 1995, and 1996, plus 
any accrued interest. If the licensee 
elects the three-year installment plan, 
the Commission will accrue interest 
(at the most recent yield of two-year 
Treasury securities) on the unpaid 
charges and add the accrued interest to 
the installments billed in fiscal years 
1995 and 1996. 
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(h) In making their annual reports to 
the Commission on their costs in ad-
ministering Part I of the Federal 
Power Act, the United States Fish and 
Wildlife Service and the National Ma-
rine Fisheries Service are to deduct 
any amounts that were deposited into 
their Treasury accounts during that 
year as reimbursements for conducting 
studies and reviews pursuant to section 
30(e) of the Federal Power Act. 

(i) Definition. As used in paragraphs 
(c) and (d) of this section, authorized in-
stalled capacity means the lesser of the 
ratings of the generator or turbine 
units. The rating of a generator is the 
product of the continuous-load capac-
ity rating of the generator in kilovolt- 
amperes (kVA) and the system power 
factor in kW/kVA. If the licensee or 
exemptee does not know its power fac-
tor, a factor of 1.0 kW/kVA will be 
used. The rating of a turbine is the 
product of the turbine’s capacity in 
horsepower (hp) at best gate (maximum 
efficiency point) opening under the 
manufacturer’s rated head times a con-
version factor of 0.75 kW/hp. If the gen-
erator or turbine installed has a rating 
different from that authorized in the li-
cense or exemption, or the installed 
generator is rewound or otherwise 
modified to change its rating, or the 
turbine is modified to change its rat-
ing, the licensee or exemptee must 
apply to the Commission to amend its 
authorized installed capacity to reflect 
the change. 

(j) Transition. For a license having 
the capacity of the project for annual 
charge purposes stated in horsepower, 
that capacity shall be deemed to be the 
capacity stated in kilowatts elsewhere 
in the license, including any amend-
ments thereto. 

[60 FR 15047, Mar. 22, 1995, as amended by 
Order 584, 60 FR 57925, Nov. 24, 1995; Order 
815, 80 FR 63671, Oct. 21, 2015] 

§ 11.2 Use of government lands. 

(a) Reasonable annual charges for 
recompensing the United States for the 
use, occupancy, and enjoyment of its 
lands (other than lands adjoining or 
pertaining to Government dams or 
other structures owned by the United 
States Government) or its other prop-
erty, will be fixed by the Commission. 

(b) General rule. Annual charges for 
the use of government lands will be 
payable in advance, and will be set on 
the basis of an annual schedule of per- 
acre rental fees, as set forth in Appen-
dix A of this part. The Executive Direc-
tor will publish the updated fee sched-
ule in the FEDERAL REGISTER. 

(c) The annual per-acre rental fee is 
the product of four factors: the ad-
justed per-acre value multiplied by the 
encumbrance factor multiplied by the 
rate of return multiplied by the annual 
adjustment factor. 

(1) Adjusted per-acre value. (i) Coun-
ties (or other geographical areas) are 
assigned a per-acre value based on 
their average per-acre land and build-
ing value published in the Census of 
Agriculture (Census) by the National 
Agricultural Statistics Service 
(NASS). The adjusted per-acre value is 
computed by reducing the NASS Cen-
sus land and building value by the sum 
of a state-specific modifier and seven 
percent. A table of state-specific ad-
justments will be available on the 
Commission’s Web site. 

(ii) The state-specific modifier is a 
percentage reduction applicable to all 
counties or geographic areas in a state 
(except Puerto Rico), and represents 
the ratio of the total value of irrigated 
farmland in the state to the total value 
of all farmland in the state. The state- 
specific modifier will be recalculated 
every five years beginning in payment 
year 2016. 

(iii) The state-specific modifier for 
Puerto Rico is 13 percent. 

(iv) For all geographic areas in Alas-
ka except for the Aleutian Islands 
Area, the Commission will calculate a 
statewide per-acre value based on the 
average per-acre land and building val-
ues published in the NASS Census for 
the Kenai Peninsula Area and the Fair-
banks Area. This statewide per-acre 
value will be reduced by the sum of the 
state-specific modifier and seven per-
cent. The resulting adjusted statewide 
per-acre value will be applied to all 
projects located in Alaska, except for 
projects located in the Aleutian Island 
Area. 

(2) Encumbrance factor. The encum-
brance factor is 50 percent. 

(3) Rate of return. The rate of return 
is 5.77 percent through payment year 

VerDate Sep<11>2014 17:49 May 23, 2018 Jkt 244061 PO 00000 Frm 00191 Fmt 8010 Sfmt 8010 Q:\18\18V1.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



182 

18 CFR Ch. I (4–1–18 Edition) § 11.3 

2025. The rate of return will be adjusted 
every 10 years thereafter, and will be 
based on the 10-year average of the 30- 
year Treasury bond yield rate imme-
diately preceding the applicable NASS 
Census. For example, for years 2026 
through 2035, the rate of return will be 
based on the 10-year average (2012–2021) 
of the 30-year Treasury bond yield rate 
immediately preceding the 2022 NASS 
Census. If the 30-year Treasury bond 
yield rate is not available, the next 
longest term Treasury bond available 
should be used in its place. 

(4) Annual adjustment factor. The an-
nual adjustment factor is 1.9 percent 
through payment year 2015. For years 
2016 through 2025, the annual adjust-
ment factor is the annual change in the 
Implicit Price Deflator for the Gross 
Domestic Product (IPD–GDP) for the 
ten years (2014–2023) preceding issuance 
(2024) of the most recent NASS Census 
(2022). Each subsequent ten year ad-
justment will be made in the same 
manner. 

(d) The annual charge for the use of 
Government lands for 2013 will be re-
duced by 25 percent for all licensees 
subject to this section. 

(e) The minimum annual charge for 
the use of Government lands under any 
license will be $25. 

[Order 774, 78 FR 5265, Jan. 25, 2013, as 
amended by Order 838, 83 FR 7, Jan. 2, 2018] 

§ 11.3 Use of government dams, exclud-
ing pumped storage projects. 

(a) General rule. (1) Any licensee 
whose non-Federal project uses a Gov-
ernment dam or other structure for 
electric power generation and whose 
annual charges are not already speci-
fied in final form in the license must 
pay the United States an annual 
charge for the use of that dam or other 
structure as determined in accordance 
with this section. Payment of such an-
nual charge is in addition to any reim-
bursement paid by a licensee for costs 
incurred by the United States as a di-
rect result of the licensee’s project de-
velopment at such Government dam. 

(2) Any licensee that is obligated 
under the terms of a license issued on 
or before September 16, 1986 to pay 
specified annual charges for the use of 
a Government dam must continue to 
pay the annual charges prescribed in 

the project license pending any read-
justment of the annual charge for the 
project made pursuant to section 10(e) 
of the Federal Power Act. 

(b) Graduated flat rates. Annual 
charges for the use of Government 
dams or other structures owned by the 
United States are 1 mill per kilowatt- 
hour for the first 40 gigawatt-hours of 
energy a project produces, 11⁄2 mills per 
kilowatt-hour for over 40 up to and in-
cluding 80 gigawatt-hours, and 2 mills 
per kilowatt-hour for any energy the 
project produces over 80 gigawatt- 
hours. 

(c) Information reporting. (1) Except as 
provided in paragraph (c)(2) of this sec-
tion, each licensee must file with the 
Commission, on or before November 1 
of each year, a sworn statement show-
ing the gross amount of energy gen-
erated during the preceding fiscal year 
and the amount of energy provided free 
of charge to the Government. The de-
termination of the annual charge will 
be based on the gross energy produc-
tion less the energy provided free of 
charge to the Government. 

(2) A licensee who has filed these 
data under another section of part 11 or 
who has submitted identical data with 
FERC or the Energy Information Ad-
ministration for the same fiscal year is 
not required to file the information de-
scribed in paragraph (c)(1) of this sec-
tion. Referenced filings should be iden-
tified by company name, date filed, 
docket or project number, and form, 
number. 

(d) Credits. A licensee may file a re-
quest with the Director of the Office of 
Energy Projects for a credit for con-
tractual payments made for construc-
tion, operation, and maintenance of a 
Government dam at any time before 30 
days after receiving a billing for an-
nual charges determined under this 
section. The Director, or his designee, 
will grant such a credit only when the 
licensee demonstrates that a credit is 
reasonably justified. The Director, or 
his designee, shall consider, among 
other factors, the contractual arrange-
ments between the licensee and the 
Federal agency which owns the dam 
and whether these arrangements reveal 
clearly that substantial payments are 
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being made for power purposes, rel-
evant legislation, and other equitable 
factors. 

[Order 379, 49 FR 22778, June 1, 1984, as 
amended by Order 379–A, 49 FR 33862, Aug. 27, 
1984. Redesignated at 51 FR 24318, July 3, 
1986; Order 469, 52 FR 18209, May 14, 1987; 52 
FR 33802, Sept. 8, 1987; 53 FR 44859, Nov. 7, 
1988; Order 647, 69 FR 32438, June 10, 2004] 

§ 11.4 Use of government dams for 
pumped storage projects, and use of 
tribal lands. 

(a) General Rule. The Commission will 
determine on a case-by-case basis 
under section 10(e) of the Federal 
Power Act the annual charges for any 
pumped storage project using a Gov-
ernment dam or other structure and 
for any project using tribal lands with-
in Indian reservations. 

(b) Information reporting. (1) Except as 
provided in paragraph (b)(2) of this sec-
tion a Licensee whose project includes 
pumped storage facilities must file 
with the Commission, on or before No-
vember 1 of each year, a sworn state-
ment showing the gross amount of en-
ergy generated during the preceding 
fiscal year, and the amount of energy 
provided free of charge to the Govern-
ment, and the amount of energy used 
for pumped storage pumping. 

(2) A licensee who has filed these 
data under another section of part 11 or 
who has submitted identical data with 
FERC or the Energy Information Ad-
ministration for the same fiscal year is 
not required to file the information re-
quired in paragraph (b)(1) of this sec-
tion. Referenced filings should be iden-
tified by company name, date filed, 
docket or project number, and form 
number. 

(c) Commencing in 1993, the annual 
charges for any project using tribal 
land within Indian reservations will be 
billed during the fiscal year in which 
the land is used, for the use of that 
land during that year. 

[Order 379, 49 FR 22778, June 1, 1984. Redesig-
nated at 51 FR 24318, July 3, 1986; Order 469, 
52 FR 18209, May 14, 1987; 52 FR 33802, Sept. 
8, 1987; Order 551, 58 FR 15770, Mar. 24, 1993] 

§ 11.5 Exemption of minor projects. 
No exemption will be made from pay-

ment of annual charges for the use of 
Government dams or tribal lands with-

in Indian reservations but licenses may 
be issued without charges other than 
for such use for the development, 
transmission, or distribution of power 
for domestic, mining, or other bene-
ficial use in minor projects. 

[Order 141, 12 FR 8492, Dec. 19, 1947. Redesig-
nated by Order 379, 49 FR 22778, June 1, 1984. 
Redesignated at 51 FR 24318, July 3, 1986] 

§ 11.6 Exemption of State and munic-
ipal licensees and exemptees. 

(a) Bases for exemption. A State or 
municipal licensee or exemptee may 
claim total or partial exemption from 
the assessment of annual charges upon 
one or more of the following grounds: 

(1) The project was primarily de-
signed to provide or improve naviga-
tion; 

(2) To the extent that power gen-
erated, transmitted, or distributed by 
the project was sold directly or indi-
rectly to the public (ultimate con-
sumer) without profit; 

(3) To the extent that power gen-
erated, transmitted, or distributed by 
the project was used by the licensee for 
State or municipal purposes. 

(b) Projects primarily for navigation. 
No State or municipal licensee shall be 
entitled to exemption from the pay-
ment of annual charges on the ground 
that the project was primarily designed 
to provide or improve navigation un-
less the licensee establishes that fact 
from the actual conditions under which 
the project was constructed and was 
operated during the calendar year for 
which the charge is made. 

(c) State or municipal use. A State or 
municipal licensee shall be entitled to 
exemption from the payment of annual 
charges for the project to the extent 
that power generated, transmitted, or 
distributed by the project is used by 
the licensee itself for State or munic-
ipal purposes, such as lighting streets, 
highways, parks, public buildings, etc., 
for operating licensee’s water or sewer-
age system, or in performing other 
public functions of the licensee. 

(d) Sales to public. No State or munic-
ipal licensee shall be entitled to ex-
emption from the payment of annual 
charges on the ground that power gen-
erated, transmitted, or distributed by 
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the project is sold to the public with-
out profit, unless such licensee shall 
show: 

(1) That it maintains an accounting 
system which segregates the oper-
ations of the licensed project and re-
flects with reasonable accuracy the 
revenues and expenses of the project; 

(2) That an income statement, pre-
pared in accordance with the Commis-
sion’s Uniform System of Accounts, 
shows that the revenues from the sale 
of project power do not exceed the 
total amount of operating expenses, 
maintenance, depreciation, amortiza-
tion, taxes, and interest on indebted-
ness, applicable to the project prop-
erty. Periodic accruals or payments for 
redemption of the principal of bonds or 
other indebtedness may not be de-
ducted in determining the net profit of 
the project. 

(e) Sales for resale. Notwithstanding 
compliance by a State or municipal li-
censee with the requirements of para-
graph (d) of this section, it shall be 
subject to the payment of annual 
charges to the extent that electric 
power generated, transmitted, or dis-
tributed by the project is sold to an-
other State, municipality, person, or 
corporation for resale, unless the li-
censee shall show that the power was 
sold to the ultimate consumer without 
profit. The matter of whether or not a 
profit was made is a question of fact to 
be established by the licensee. 

(f) Interchange of power. Notwith-
standing compliance by a State or mu-
nicipal licensee with the requirements 
of paragraph (d) of this section, it shall 
be subject to the payment of annual 
charges to the extent that power gen-
erated, transmitted, or distributed by 
the project was supplied under an 
interchange agreement to a State, mu-
nicipality, person, or corporation for 
sale at a profit (which power was not 
offset by an equivalent amount of 
power received under such interchange 
agreement) unless the licensee shall 
show that the power was sold to ulti-
mate consumers without profit. 

(g) Construction period. During the pe-
riod when the licensed project is under 
construction and is not generating 
power, it will be considered as oper-
ating without profit within the mean-
ing of this section, and licensee will be 

entitled to total exemption from the 
payment of annual charges, except as 
to those charges relating to the use of 
a Government dam or tribal lands 
within Indian reservations. 

(h) Optional showing. When the power 
from the licensed project enters into 
the electric power system of the State 
or municipal licensee, making it im-
practicable to meet the requirements 
set forth in this section with respect to 
the operations of the project only, such 
licensee may, in lieu thereof, furnish 
the same information with respect to 
the operations of said electric power 
system as a whole. 

(i) Application for exemption. Applica-
tions for exemption from payment of 
annual charges shall be signed by an 
authorized executive officer or chief 
accounting officer of the licensee or 
exemptee and verified under oath. The 
application must be filed with the Sec-
retary of the Commission in accord-
ance with filing procedures posted on 
the Commission’s Web site at http:// 
www.ferc.gov within the time allowed 
(by § 11.20) for the payment of the an-
nual charges. If the licensee or 
exemptee, within the time allowed for 
the payment of the annual charges, 
files notice that it intends to file an 
application for exemption, an addi-
tional period of 30 days is allowed with-
in which to complete and file the appli-
cation for exemption. The filing of an 
application for exemption does not by 
itself alleviate the requirement to pay 
the annual charges, nor does it exon-
erate the licensee or exemptee from 
the assessment of penalties under 
§ 11.21. If a bill for annual charges be-
comes payable after an application for 
an exemption has been filed and while 
the application is still pending for deci-
sion, the bill may be paid under protest 
and subject to refund. 

[Order 143, 13 FR 6681, Nov. 13, 1948. Redesig-
nated and amended by Order 379, 49 FR 22778, 
June 1, 1984. Redesignated at 51 FR 24318, 
July 3, 1986; 60 FR 15048, Mar. 22, 1995; Order 
737, 75 FR 43403, July 26, 2010] 

§ 11.7 Effective date. 

All annual charges imposed under 
this subpart will be computed begin-
ning on the effective date of the license 

VerDate Sep<11>2014 17:49 May 23, 2018 Jkt 244061 PO 00000 Frm 00194 Fmt 8010 Sfmt 8010 Q:\18\18V1.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



185 

Federal Energy Regulatory Commission § 11.10 

unless some other date is fixed in the 
license. 

[51 FR 24318, July 3, 1986] 

§ 11.8 Adjustment of annual charges. 
All annual charges imposed under 

this subpart continue in effect as fixed 
unless changed as authorized by law. 

[51 FR 24318, July 3, 1986] 

Subpart B—Charges for 
Headwater Benefits 

SOURCE: Order 453, 51 FR 24318, July 3, 1986, 
unless otherwise noted. 

§ 11.10 General provision; waiver and 
exemptions; definitions. 

(a) Headwater benefits charges. (1) The 
Commission will assess or approve 
charges under this subpart for direct 
benefits derived from headwater 
projects constructed by the United 
States, a licensee, or a pre-1920 per-
mittee. Charges under this subpart will 
amount to an equitable part of the an-
nual costs of interest, maintenance, 
and depreciation expenses of such head-
water projects and the costs to the 
Commission of determining headwater 
benefits charges. Except as provided in 
paragraph (b) of this section, the owner 
of any non-Federal downstream project 
that receives headwater benefits must 
pay charges determined under this sub-
part. 

(2) Headwater benefits are the addi-
tional electric generation at a down-
stream project that results from regu-
lation of the flow of the river by the 
headwater, or upstream, project, usu-
ally by increasing or decreasing the re-
lease of water from a storage reservoir. 

(b) Waiver and exemptions. The owner 
of a downstream project with installed 
generating capacity of 1.5 MW (2000 
horsepower) or less or for which the 
Commission has granted an exemption 
from section 10(f) is not required to pay 
headwater benefits charges. 

(c) Definitions. For purposes of this 
subpart: 

(1) Energy gains means the difference 
between the number of kilowatt-hours 
of energy produced at a downstream 
project with the headwater project and 
that which would be produced without 
the headwater project. 

(2) Generation means gross generation 
of electricity at a hydroelectric 
project, including generation needed 
for station use or the equivalent for di-
rect drive units, measured in kilowatt- 
hours. It does not include energy used 
for or derived from pumping in a 
pumped storage facility. 

(3) Headwater project costs means the 
total costs of an upstream project con-
structed by the United States, a li-
censee, or pre-1920 permittee. 

(4) Separable cost means the difference 
between the cost of a multiple-function 
headwater project with and without 
any particular function. 

(5) Remaining benefits means the dif-
ference between the separable cost of a 
specific function in a multiple-function 
project and the lesser of: 

(i) The benefits of that function in 
the project, as determined by the re-
sponsible Federal agency at the time 
the project or function was authorized; 
or 

(ii) The cost of the most likely alter-
native single-function project pro-
viding the same benefits. 

(6) Joint-use cost means the difference 
between the total project cost and the 
total separable costs. Joint-use costs 
are allocated among the project func-
tions according to each function’s per-
centage of the total remaining bene-
fits. 

(7) Specific power cost means that por-
tion of the headwater project costs 
that is directly attributable to the 
function of power generation at the 
headwater project, including, but not 
limited to, the cost of the electric gen-
erators, turbines, penstocks, and sub-
station. 

(8) Joint-use power cost means the por-
tion of the joint-use cost allocated to 
the power function of the project. 

(9) Section 10(f) costs means the an-
nual interest, depreciation, and main-
tenance expense portion of the joint- 
use power cost, including costs of non- 
power functions required by statute to 
be paid by revenues from the power 
function. 

(10) Party means: 
(i) The owner of a non-Federal down-

stream hydroelectric project which is 
directly benefited by a headwater 
project constructed by the United 
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