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amend the report as necessary to re-
flect any material changes to the infor-
mation reported. HRach reporting
counterparty shall have a reasonable
basis to believe that the eligible affil-
iate counterparties meet the require-
ments for the exemption under this
section.

[78 FR 21783, Apr. 11, 2013]
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Subpart A—Authority and
Definitions

§75.1 Authority, purpose, scope, and
relationship to other authorities.

(a) Authority. This part is issued by
the Commission under section 13 of the
Bank Holding Company Act of 1956, as
amended (12 U.S.C. 1851).

(b) Purpose. Section 13 of the Bank
Holding Company Act establishes pro-
hibitions and restrictions on propri-
etary trading by, and investments in or
relationships with covered funds by,
certain banking entities. This part im-
plements section 13 of the Bank Hold-
ing Company Act by defining terms
used in the statute and related terms,
establishing prohibitions and restric-
tions on proprietary trading and in-
vestments in or relationships with cov-
ered funds, and further explaining the
statute’s requirements.

(c) Scope. This part implements sec-
tion 13 of the Bank Holding Company
Act with respect to banking entities
for which the CFTC is the primary fi-
nancial regulatory agency, as defined
in section 2(12) of the Dodd-Frank Act.

(d) Relationship to other authorities.
Except as otherwise provided under
section 13 of the BHC Act, and notwith-
standing any other provision of law,
the prohibitions and restrictions under
section 13 of the BHC Act shall apply
to the activities of an applicable bank-
ing entity, even if such activities are
authorized for the applicable banking
entity under other applicable provi-
sions of law.

§75.2 Definitions.

Unless otherwise specified, for pur-
poses of this part:

(a) Affiliate has the same meaning as
in section 2(k) of the Bank Holding
Company Act of 1956 (12 U.S.C. 1841(k)).

(b) Bank holding company has the
same meaning as in section 2 of the
Bank Holding Company Act of 1956 (12
U.S.C. 1841).
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(c) Banking entity. (1) Except as pro-
vided in paragraph (c)(2) of this sec-
tion, banking entity means:

(i) Any insured depository institu-
tion;

(ii) Any company that controls an in-
sured depository institution;

(iii) Any company that is treated as
a bank holding company for purposes
of section 8 of the International Bank-
ing Act of 1978 (12 U.S.C. 3106); and

(iv) Any affiliate or subsidiary of any
entity described in paragraphs (c)(1)@),
(ii), or (iii) of this section.

(2) Banking entity does not include:

(i) A covered fund that is not itself a
banking entity under paragraphs
(c)(1)({), (i1), or (iii) of this section;

(ii) A portfolio company held under
the authority contained in section
4(k)(4)(H) or (I) of the BHC Act (12
U.S.C. 1843(k)(4)(H), (I)), or any port-
folio concern, as defined under 13 CFR
107.50, that is controlled by a small
business investment company, as de-
fined in section 103(3) of the Small
Business Investment Act of 1958 (15
U.S.C. 662), so long as the portfolio
company or portfolio concern is not
itself a banking entity under para-
graphs (¢)(1)(i), (ii), or (iii) of this sec-
tion; or

(iii) The FDIC acting in its corporate
capacity or as conservator or receiver
under the Federal Deposit Insurance
Act or Title II of the Dodd-Frank Wall
Street Reform and Consumer Protec-
tion Act.

(d) Board means the Board of Gov-
ernors of the Federal Reserve System.

(e) CFTC or Commission means the
Commodity Futures Trading Commis-
sion.

(f) Dealer has the same meaning as in
section 3(a)(5) of the Exchange Act (15
U.S.C. 78c(a)(b)).

(g) Depository institution has the same
meaning as in section 3(c) of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1813(c)).

(h) Derivative. (1) Except as provided
in paragraph (h)(2) of this section, de-
rivative means:

(i) Any swap, as that term is defined
in section 1a(47) of the Commodity Ex-
change Act (7 U.S.C. 1a(47)), or secu-
rity-based swap, as that term is defined
in section 3(a)(68) of the Exchange Act
(15 U.S.C. 78c(a)(68));

§75.2

(ii) Any purchase or sale of a com-
modity, that is not an excluded com-
modity, for deferred shipment or deliv-
ery that is intended to be physically
settled;

(iii) Any foreign exchange forward (as
that term is defined in section 1a(24) of
the Commodity Exchange Act (7 U.S.C.
la(24)) or foreign exchange swap (as
that term is defined in section 1a(25) of
the Commodity Exchange Act (7 U.S.C.
1a(25));

(iv) Any agreement, contract, or
transaction in foreign currency de-
scribed in section 2(c)(2)(C)(i) of the
Commodity Exchange Act (7 U.S.C.
2(c)(2)(C)(1));

(v) Any agreement, contract, or
transaction in a commodity other than
foreign currency described in section
2(c)2)(D)(i) of the Commodity Ex-
change Act (7 U.S.C. 2(c)(2)(D)(1)); and

(vi) Any transaction authorized
under section 19 of the Commodity Ex-
change Act (7 U.S.C. 23(a) or (b));

(2) A derivative does not include:

(i) Any consumer, commercial, or
other agreement, contract, or trans-
action that the CFTC and SEC have
further defined by joint regulation, in-
terpretation, guidance, or other action
as not within the definition of swap, as
that term is defined in section 1a(47) of
the Commodity Exchange Act (7 U.S.C.
1la(47)), or security-based swap, as that
term is defined in section 3(a)(68) of the
Exchange Act (15 U.S.C. 78c(a)(68)); or

(ii) Any identified banking product,
as defined in section 402(b) of the Legal
Certainty for Bank Products Act of
2000 (7 U.S.C. 27(b)), that is subject to
section 403(a) of that Act (7 U.S.C.
27a(a)).

(i) Employee includes a member of the
immediate family of the employee.

(j) Exchange Act means the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.).

(k) Excluded commodity has the same
meaning as in section 1a(19) of the
Commodity Exchange Act (7 U.S.C.
1a(19)).

(1) FDIC means the Federal Deposit
Insurance Corporation.

(m) Federal banking agencies means
the Board, the Office of the Comp-
troller of the Currency, and the FDIC.

(n) Foreign banking organization has
the same meaning as in section

199



§75.2

211.21(o) of the Board’s Regulation K
(12 CFR 211.21(0)), but does not include
a foreign bank, as defined in section
1(b)(7) of the International Banking
Act of 1978 (12 U.S.C. 3101(7)), that is or-
ganized under the laws of the Common-
wealth of Puerto Rico, Guam, Amer-
ican Samoa, the United States Virgin
Islands, or the Commonwealth of the
Northern Mariana Islands.

(o) Foreign insurance regulator means
the insurance commissioner, or a simi-
lar official or agency, of any country
other than the United States that is
engaged in the supervision of insurance
companies under foreign insurance law.

(p) General account means all of the
assets of an insurance company except
those allocated to one or more separate
accounts.

(aq) Insurance company means a com-
pany that is organized as an insurance
company, primarily and predominantly
engaged in writing insurance or rein-
suring risks underwritten by insurance
companies, subject to supervision as
such by a state insurance regulator or
a foreign insurance regulator, and not
operated for the purpose of evading the
provisions of section 13 of the BHC Act
(12 U.S.C. 1851).

(r) Insured depository institution has
the same meaning as in section 3(c) of
the Federal Deposit Insurance Act (12
U.S.C. 1813(¢)), but does not include an
insured depository institution that is
described in section 2(c)(2)(D) of the
BHC Act (12 U.S.C. 1841(¢c)(2)(D)).

(s) Loan means any loan, lease, ex-
tension of credit, or secured or unse-
cured receivable that is not a security
or derivative.

(t) Primary financial regulatory agency
has the same meaning as in section
2(12) of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act (12
U.S.C. 5301(12)).

(u) Purchase includes any contract to
buy, purchase, or otherwise acquire.
For security futures products, purchase
includes any contract, agreement, or
transaction for future delivery. With
respect to a commodity future, pur-
chase includes any contract, agree-
ment, or transaction for future deliv-
ery. With respect to a derivative, pur-
chase includes the execution, termi-
nation (prior to its scheduled maturity
date), assignment, exchange, or similar
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transfer or conveyance of, or extin-
guishing of rights or obligations under,
a derivative, as the context may re-
quire.

(v) Qualifying foreign banking organi-
zation means a foreign banking organi-
zation that qualifies as such under
§211.23(a), (c) or (e) of the Board’s Reg-
ulation K (12 CFR 211.23(a), (c), or (e)).

(w) SEC means the Securities and Ex-
change Commission.

(x) Sale and sell each include any con-
tract to sell or otherwise dispose of.
For security futures products, such
terms include any contract, agreement,
or transaction for future delivery. With
respect to a commodity future, such
terms include any contract, agreement,
or transaction for future delivery. With
respect to a derivative, such terms in-
clude the execution, termination (prior
to its scheduled maturity date), assign-
ment, exchange, or similar transfer or
conveyance of, or extinguishing of
rights or obligations under, a deriva-
tive, as the context may require.

(y) Security has the meaning specified
in section 3(a)(10) of the Exchange Act
(15 U.S.C. 78c(a)(10)).

(z) Security-based swap dealer has the
same meaning as in section 3(a)(71) of
the Exchange Act (15 U.S.C. 78c(a)(71)).

(aa) Security future has the meaning
specified in section 3(a)(55) of the Ex-
change Act (15 U.S.C. 78c(a)(bb)).

(bb) Separate account means an ac-
count established and maintained by
an insurance company in connection
with one or more insurance contracts
to hold assets that are legally seg-
regated from the insurance company’s
other assets, under which income,
gains, and losses, whether or not real-
ized, from assets allocated to such ac-
count, are, in accordance with the ap-
plicable contract, credited to or
charged against such account without
regard to other income, gains, or losses
of the insurance company.

(cc) State means any State, the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, Guam, American
Samoa, the United States Virgin Is-
lands, and the Commonwealth of the
Northern Mariana Islands.

(dd) Subsidiary has the same meaning
as in section 2(d) of the Bank Holding
Company Act of 1956 (12 U.S.C. 1841(d)).
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(ee) State insurance regulator means
the insurance commissioner, or a simi-
lar official or agency, of a State that is
engaged in the supervision of insurance
companies under State insurance law.

(ff) Swap dealer has the same meaning
as in section 1(a)(49) of the Commodity
Exchange Act (7 U.S.C. 1a(49)).

Subpart B—Proprietary Trading

§75.3 Prohibition on proprietary trad-
ing.

(a) Prohibition. Except as otherwise
provided in this subpart, a banking en-
tity may not engage in proprietary
trading. Proprietary trading means en-
gaging as principal for the trading ac-
count of the banking entity in any pur-
chase or sale of one or more financial
instruments.

(b) Definition of trading account. (1)
Trading account means any account
that is used by a banking entity to:

(i) Purchase or sell one or more fi-
nancial instruments principally for the
purpose of:

(A) Short-term resale;

(B) Benefitting from actual or ex-
pected short-term price movements;

(C) Realizing short-term arbitrage
profits; or

(D) Hedging one or more positions re-
sulting from the purchases or sales of
financial instruments described in
paragraphs (b)(1)(A)(A), (B), or (C) of
this section;

(ii) Purchase or sell one or more fi-
nancial instruments that are both mar-
ket risk capital rule covered positions
and trading positions (or hedges of
other market risk capital rule covered
positions), if the banking entity, or
any affiliate of the banking entity, is
an insured depository institution, bank
holding company, or savings and loan
holding company, and calculates risk-
based capital ratios under the market
risk capital rule; or

(iii) Purchase or sell one or more fi-
nancial instruments for any purpose, if
the banking entity:

(A) Is licensed or registered, or is re-
quired to be licensed or registered, to
engage in the business of a dealer, swap
dealer, or security-based swap dealer,
to the extent the instrument is pur-
chased or sold in connection with the
activities that require the banking en-
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tity to be licensed or registered as
such; or

(B) Is engaged in the business of a
dealer, swap dealer, or security-based
swap dealer outside of the United
States, to the extent the instrument is
purchased or sold in connection with
the activities of such business.

(2) Rebuttable presumption for certain
purchases and sales. The purchase (or
sale) of a financial instrument by a
banking entity shall be presumed to be
for the trading account of the banking
entity under paragraph (b)(1)(i) of this
section if the banking entity holds the
financial instrument for fewer than
sixty days or substantially transfers
the risk of the financial instrument
within sixty days of the purchase (or
sale), unless the banking entity can
demonstrate, based on all relevant
facts and circumstances, that the
banking entity did not purchase (or
sell) the financial instrument prin-
cipally for any of the purposes de-
scribed in paragraph (b)(1)(i) of this
section.

(c) Financial instrument—(1) Financial
instrument means:

(i) A security, including an option on
a security;

(ii) A derivative, including an option
on a derivative; or

(iii) A contract of sale of a com-
modity for future delivery, or option
on a contract of sale of a commodity
for future delivery.

(2) A financial instrument does not
include:

(i) A loan;

(ii) A commodity that is not:

(A) An excluded commodity (other
than foreign exchange or currency);

(B) A derivative;

(C) A contract of sale of a commodity
for future delivery; or

(D) An option on a contract of sale of
a commodity for future delivery; or

(iii) Foreign exchange or currency.

(d) Proprietary trading does mnot in-
clude:—(1) Any purchase or sale of one
or more financial instruments by a
banking entity that arises under a re-
purchase or reverse repurchase agree-
ment pursuant to which the banking
entity has simultaneously agreed, in
writing, to both purchase and sell a
stated asset, at stated prices, and on
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