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(A) The subject matter of the requested information concerns the operations or activities of the Federal government;
(B) The disclosure is likely to contribute to an understanding of these
operations or activities;
(C) The understanding to which disclosure is likely to contribute is public
understanding, as opposed to the understanding of the individual requester
or a narrow segment of interested persons (e.g., by providing specific information about the requester’s expertise
in the subject area of the request and
about the ability and intention to disseminate the information to the public); and
(D) The likely contribution to public
understanding will be significant.
(ii) The second requirement for a fee
waiver is that the request not be primarily in the commercial interest of
the requester. This requirement shall
be met if the requester shows either:
(A) That the requester does not have
a commercial interest that would be
furthered by the requested disclosure;
or
(B) If the requester does have a commercial
interest
that
would
be
furthered by the requested disclosure,
that the public interest in disclosure
outweighs the identified commercial
interest of the requester so that the
disclosure is not primarily in the requester’s commercial interest.
(f) Searches that do not yield responsive
records. Charges may be assessed for
search time even if the agency fails to
locate any responsive records or if it
locates only records that are determined to be exempt from disclosure.
(g) Aggregating requests. If the deciding official (as designated by the General Counsel) initially, or the General
Counsel on appeal, reasonably believes
that a requester, or a group of requesters acting in concert, is attempting to
evade an assessment of fees by dividing
a single request into a series of smaller
requests, the requests may be aggregated and fees charged accordingly.
(h) Advance payment. If the deciding
official (as designated by the General
Counsel) initially, or the General Counsel on appeal, estimates or determines
that allowable charges that a requester
may be required to pay are likely to

exceed $250.00, or if the requester has
previously failed to pay a fee within 30
days of the date of billing, the requester may be required to pay some or
all of the total estimated charge in advance. Further, the requester may be
required to pay all unpaid bills, including accrued interest, prior to processing the request.
(i) Means of payment. Payment shall
be made either electronically through
the Department of Treasury’s pay.gov
Web site or by check or money order
payable to the Treasury of the United
States.
(j) Interest charges. The Commission
will begin assessing interest charges on
an unpaid bill starting on the 31st day
following the day on which the bill was
sent. Interest will accrue from the date
of the billing, and will be calculated at
the rate prescribed in 31 U.S.C. 3717.
(k) Effect of the Debt Collection Act of
1982 (Pub. L. 97–365), as amended by the
Debt Collection Improvement Act of 1996
(Pub. L. 104–134). The Commission will
pursue repayment, where appropriate,
by employing the provisions of the
Debt Collection Act of 1982, as amended
by the Debt Collection Improvement
Act of 1996, the Federal Claims Collection Standards (FCSS), 31 CFR 900–904,
and any other applicable authorities in
collecting unpaid fees assessed under
this section, including disclosure to
consumer reporting agencies and use of
collection agencies. The FTC also reserves the legal right to employ other
lawful debt collection methods such as
alternative dispute resolution and arbitration when appropriate.
[57 FR 10806, Mar. 31, 1992, as amended at 63
FR 45646, Aug. 26, 1998; 64 FR 3012, Jan. 20,
1999; 66 FR 64144, Dec. 12, 2001; 78 FR 15683,
Mar. 21, 2014; 82 FR 21686, May 10, 2017]

§ 4.9

The public record.

(a) General. (1) Materials on the public record of the Commission are available for public inspection and copying
either from the Commission’s Web site
or upon request.
(2) Materials that are exempt from
mandatory public disclosure, or are
otherwise not available from the Commission’s public record, may be made
available only upon request under the
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procedures set forth in § 4.11, or as provided in §§ 4.10(d) through (g), 4.13, and
4.15(b)(3), or by the Commission.
(3) Electronic access to public records.
The majority of recent Commission
public records are available for review
electronically on the Commission’s
Web site on the Internet, www.ftc.gov.
Copies of records that the Commission
is required to make available to the
public electronically, pursuant to 5
U.S.C. 552(a)(2), may be obtained in
that format from http://www.ftc.gov/foia/
readingroom.shtm.
(4) Requesting public records—(i) Procedures. Certain older public records may
not be available at the FTC Web site.
Any person may request copies of such
records by contacting the FTC Reading
Room by telephone at (202) 326–2222, extension 2. These requests shall specify
as clearly and accurately as reasonably
possible the records desired. For
records that cannot be specified with
complete clarity and particularity, requesters shall provide descriptions sufficient to enable qualified Commission
personnel to locate the records sought.
The Commission, the Supervisor of the
Consumer Response Center, the General Counsel, or the deciding official
(as designated by the General Counsel)
may decide to provide only one copy of
any public record and may refuse to
provide copies to the requester if the
records have been published or are publicly available at places other than the
Commission’s offices.
(ii) Costs; agreement to pay costs. Requesters will be charged search and duplication costs prescribed by Rule 4.8
for requests under this section. All requests shall include a statement of the
information needed to determine fees,
as provided by § 4.8(c), and an agreement to pay fees (or a statement that
the requester will not pay fees if a fee
waiver is denied), as provided by
§ 4.8(d). Requests may also include an
application for a fee waiver, as provided by § 4.8(e). Advance payment may
be required, as provided by § 4.8(h).
(iii) Records for sale at another government agency. If requested materials are
available for sale at another government agency, the requester will not be
provided with copies of the materials
but will be advised to obtain them from
the selling agency. The U.S. Govern-

ment Printing Office (‘‘GPO’’), the official bookstore for most U.S. Government publications, can be contacted at
(202) 512–1800 or toll-free at (866) 512–
1800, and at ContactCenter@gpo.gov. The
GPO’s online store can be accessed at
http://bookstore.gpo.gov and mail orders
should be directed to U.S. Government
Printing Office, P.O. Box 979050, St.
Louis, MO 63197–9000.
(b) Categories. Except to the extent
material is confidential, as provided in
paragraph (c) of this section, the public
record of the Commission includes, but
is not necessarily limited to:
(1) Commission Organization and Procedures (16 CFR part 0 and §§ 4.14 through
4.15, 4.17). (i) A current index of opinions, orders, statements of policy and
interpretations, administrative staff
manuals, general instructions and
other public records of the Commission;
(ii) A current record of the final
votes of each member of the Commission in all matters of public record, including matters of public record decided by notational voting;
(iii) Descriptions of the Commission’s
organization, including descriptions of
where, from whom, and how the public
may secure information, submit documents or requests, and obtain copies of
orders, decisions and other materials;
(iv) Statements of the Commission’s
general procedures and policies and interpretations, its nonadjudicative procedures, its rules of practice for adjudicative proceedings, and its miscellaneous rules, including descriptions of
the nature and requirements of all formal and informal procedures available,
and
(v) Reprints of the principal laws
under which the Commission exercises
enforcement or administrative responsibilities.
(2) Industry Guidance (16 CFR 1.1–1.6).
(i) Any advice, advisory opinion or response given and required to be made
public under §§ 1.4 and 2.41 (d) or (f) of
this chapter (whether by the Commission or the staff), together with a
statement of supporting reasons;
(ii) Industry guides, digests of advisory opinions and compliance advice
believed to be of interest to the public
generally and other administrative interpretations;

113

VerDate Sep<11>2014

14:29 Mar 27, 2018

Jkt 244054

PO 00000

Frm 00123

Fmt 8010

Sfmt 8010

Q:\16\16V1.TXT

31

kpayne on DSK54DXVN1OFR with $$_JOB

§ 4.9

16 CFR Ch. I (1–1–18 Edition)

(iii) Transcripts of hearings in all industry guide proceedings, as well as
written statements filed with or forwarded to the Commission in connection with these proceedings; and
(iv) Petitions filed with the Secretary of the Commission for the promulgation or issuance, amendment, or
repeal of industry guides.
(3) Rulemaking (16 CFR 1.7 through
1.26). (i) Petitions filed with the Secretary of the Commission for the promulgation or issuance, amendment, or
repeal of rules or regulations within
the scope of §§ 1.7 and 1.21 of this chapter, and petitions for exemptions;
(ii) Notices and advance notices of
proposed rulemaking and rules and orders issued in rulemaking proceedings;
and
(iii) Transcripts of hearings of all
rulemaking proceedings, all other materials that are distributed to the public during these proceedings, and written statements filed with or forwarded
to the Commission in connection with
these proceedings.
(4) Investigations. (i) Petitions to
limit or quash compulsory process and
the rulings thereon; and
(ii) Closing letters in initial phase
and full phase investigations.
(5) Adjudicative proceedings, stay applications, requests to reopen, and litigated
orders. (16 CFR 2.51, 3.1 through 3.24, 3.31
through 3.56, 3.71 through 3.72, 4.7)—Except for transcripts of matters heard in
camera pursuant to § 3.45 and material
filed in camera pursuant to §§ 3.22, 3.24,
3.45, 3.46, 3.51 and 3.52,
(i) The versions of pleadings and
transcripts of prehearing conferences
to the extent made available under
§ 3.21(e), motions, certifications, orders,
and the transcripts of hearings (including public conferences), testimony,
oral arguments, and other material
made a part thereof, and exhibits and
material received in evidence or made
a part of the public record in adjudicative proceedings;
(ii) Initial decisions of administrative law judges;
(iii) Orders and opinions in interlocutory matters;
(iv) Final orders and opinions in adjudications, and rulings on stay applications, including separate statements
of Commissioners;

(v) Petitions for reconsideration, and
answers thereto, filed pursuant to
§ 3.55;
(vi) Applications for stay, answers
thereto, and replies, filed pursuant to
§ 3.56;
(vii) Petitions, applications, pleadings, briefs, and other records filed by
the Commission with the courts in connection with adjudicative, injunctive,
enforcement, compliance, and condemnation proceedings, and in connection with judicial review of Commission actions, and opinions and orders of
the courts in disposition thereof;
(viii) Records of ex parte communications in adjudicative proceedings and
stay applications;
(ix) Petitions to reopen proceedings
and orders to determine whether orders
should be altered, modified, or set
aside in accordance with § 2.51; and
(x) Decisions reopening proceedings,
and orders to show cause under § 3.72.
(6) Consent agreements (16 CFR 2.31
through 2.34, 3.25). (i) Agreements containing orders, after acceptance by the
Commission pursuant to §§ 2.34 and
3.25(f) of this chapter;
(ii) Comments and other materials
filed or placed on the public record
under §§ 2.34 and 3.25(f) concerning proposed consent agreements and related
orders; and
(iii) Decisions and orders issued and
served under §§ 2.34 and 3.25(f), including separate statements of Commissioners.
(7) Compliance/enforcement (16 CFR
2.33, 2.41). (i) Reports of compliance
filed pursuant to the rules in this chapter or pursuant to a provision in a
Commission order and supplemental
materials filed in connection with
these reports, except for reports of
compliance, and supplemental materials filed in connection with Commission orders requiring divestitures or establishment of business enterprises of
facilities, which are confidential until
the last divestiture or establishment of
a business enterprise or facility, as required by a particular order, has been
finally approved by the Commission,
and staff letters to respondents advising them that their compliance reports
do not warrant any further action. At
the time each such report is submitted
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the filing party may request confidential treatment in accordance with
paragraph (c) of this section and the
General Counsel or the General Counsel’s designee will pass upon such request in accordance with that paragraph;
(ii) Materials required to be made
public under 16 CFR 2.41(f) in connection with applications for approval of
proposed divestitures, acquisitions or
similar transactions subject to Commission review under outstanding orders.
(8) Access to documents and meetings
(16 CFR 4.8, 4.11, 4.13, 4.15). (i) Letters
requesting
access
to
Commission
records pursuant to § 4.11(a) of this
chapter and the Freedom of Information Act, 5 U.S.C. 552, and letters
granting or denying such requests (not
including access requests and answers
thereto from the Congress or other
government agencies);
(ii) Announcements of Commission
meetings as required under the Sunshine Act, 5 U.S.C. 552b, including
records of the votes to close such meetings;
(iii) Summaries or other explanatory
materials relating to matters to be
considered at open meetings made
available pursuant to § 4.15(b)(3)
(iv) Commission minutes of open
meetings, and, to the extent they are
not exempt from mandatory public disclosure under the Sunshine Act or the
Freedom of Information Act, portions
of minutes or transcripts of closed
meetings; and
(v) A guide for requesting records or
information from the Commission, including an index of all major information systems, a description of major information and record locator systems
maintained by the Commission, and a
handbook for obtaining various types
and categories of public information.
(9) Standards of conduct (16 CFR 5.5
through 5.6, 5.10 through 5.26, 5.31, 5.57
through 5.68). (i) Memoranda to staff
elaborating or clarifying standards described in administrative staff manuals
and part 5 of this subchapter.
(10) Miscellaneous (press releases, clearance requests, reports filed by or with the
Commission, continuing guaranties, registered identification numbers). (i) Releases by the Commission’s Office of

Public Affairs supplying information
concerning the activities of the Commission;
(ii) Applications under § 4.1(b)(2) of
this chapter for clearance or authorization to appear or participate in a proceeding or investigation and of the
Commission’s responses thereto;
(iii) Continuing guaranties filed
under the Wool, Fur, and Textile Acts;
(iv) Published reports by the staff or
by the Commission on economic surveys and investigations of general interest;
(v) Filings by the Commission or by
the staff in connection with proceedings before other federal agencies
or state or local government bodies;
(vi) Registration statements and annual reports filed with the Commission
by export trade associations, and bulletins, pamphlets, and reports with respect to such associations released by
the Commission;
(vii) The identities of holders of registered identification numbers issued
by the Commission pursuant to § 1.32 of
this chapter;
(viii) The Commission’s annual report submitted after the end of each
fiscal year, summarizing its work during the year (with copies obtainable
from the Superintendent of Documents, U.S. Government Publishing Office, Washington, DC 20402) and any
other annual reports made to Congress
on activities of the Commission as required by law;
(ix) Records, as determined by the
General Counsel or his or her designee,
that have been released in response to
a request made under the Freedom of
Information Act, 5 U.S.C. 552, and
which, because of the nature of the
subject matter, have become or are
likely to become the subject of subsequent requests for substantially the
same records, or that have been requested three or more times, except
where some or all of those records
would be exempt from disclosure under
5 U.S.C. 552 if requested by another
party;
(x) A general index of the records referred to under paragraph (b)(10)(ix) of
this section;
(xi) Grants of early termination of
waiting periods published in accordance
with
the
Hart-Scott-Rodino

115

VerDate Sep<11>2014

14:29 Mar 27, 2018

Jkt 244054

PO 00000

Frm 00125

Fmt 8010

Sfmt 8010

Q:\16\16V1.TXT

31

kpayne on DSK54DXVN1OFR with $$_JOB

§ 4.10

16 CFR Ch. I (1–1–18 Edition)

premerger notification provisions of
the Clayton Act, 15 U.S.C. 18a(b)(2);
(xii) Reports on appliance energy
consumption or efficiency filed with
the Commission pursuant to § 305.8 of
this chapter;
(xiii) Annual filings by professional
boxing sanctioning organizations as required by the Muhammed Ali Boxing
Reform Act, 15 U.S.C. 6301 note, 6307a–
6307h;
(xiv) All transcripts or other materials that are distributed by staff at
public workshops;
(xv) Other documents that the Commission has determined to place on the
public record; and
(xvi) Every amendment, revision,
substitute, or repeal of any of the foregoing items listed in paragraphs (b)(1)
through (10) of this section.
(c) Confidentiality and in camera material. (1) Persons submitting material to
the Commission described in this section may designate that material or
portions of it confidential and request
that it be withheld from the public
record. All requests for confidential
treatment shall be supported by a
showing of justification in light of applicable statutes, rules, orders of the
Commission or its administrative law
judges, orders of the courts, or other
relevant authority. The General Counsel or the General Counsel’s designee
will act upon such request with due regard for legal constraints and the public interest. No such material or portions of material (including documents
generated by the Commission or its
staff containing or reflecting such material or portions of material) will be
placed on the public record until the
General Counsel or the General Counsel’s designee has ruled on the request
for confidential treatment and provided any prior notice to the submitter
required by law.
(2) Motions seeking in camera treatment of material submitted in connection with a proceeding under part 3 of
these rules, except stay applications
under § 3.56, shall be filed with the Administrative Law Judge who is presiding over the proceeding. Requests
for confidential treatment of material
submitted in connection with a stay
application shall be made in accordance with § 4.9(c)(1).

(3) To the extent that any material
or portions of material otherwise falling within paragraph (b) of this section
contain information that is not required to be made public under § 4.10 of
this part, the General Counsel or the
General Counsel’s designee may determine, with due regard for legal constraints and the public interest, to
withhold such materials from the public record.
[50 FR 50779, Dec. 12, 1985, as amended at 57
FR 10805, Mar. 31, 1992; 59 FR 34970, July 8,
1994; 60 FR 37749, July 21, 1995; 63 FR 18820,
Apr. 16, 1998; 63 FR 32977, June 17, 1998; 63 FR
45647, Aug. 26, 1998; 64 FR 46269, Aug. 25, 1999;
66 FR 17633, Apr. 3, 2001; 66 FR 64144, Dec. 12,
2001; 77 FR 59311, Sept. 27, 2012; 78 FR 13474,
Feb. 28, 2013; 80 FR 15162, Mar. 23, 2015; 80 FR
16961, Mar. 31, 2015; 81 FR 93805, Dec. 22, 2016]
EDITORIAL NOTE: At 80 FR 15162, Mar. 23,
2015, in § 4.9, paragraph (a)(10)(viii) was revised, however no paragraph (a)(10)(viii) exists, so the amendment could not be incorporated.

§ 4.10

Nonpublic material.

(a) The following records and other
material of the Commission are not required to be made public pursuant to 5
U.S.C. 552.
(1) Records, except to the extent required to be disclosed under other laws
or regulations, related solely to the internal personnel rules and practices of
the Commission. This exemption applies to internal rules or instructions
to Commission personnel which must
be kept confidential in order to assure
effective performance of the functions
and activities for which the Commission is responsible and which do not affect members of the public.
(2) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential.
As provided in section 6(f) of the Federal Trade Commission Act, 15 U.S.C.
46(f), this exemption applies to competitively sensitive information, such
as costs or various types of sales statistics and inventories. It includes trade
secrets in the nature of formulas, patterns, devices, and processes of manufacture, as well as names of customers
in which there is a proprietary or highly competitive interest.
(3) Interagency or intra-agency
memoranda or letters that would not
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