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(3) By the financial institution or its
employee.

[76 FR 81023, Dec. 27, 2011, as amended at 77
FR 6285, Feb. 7, 2012]

EFFECTIVE DATE NOTE: At 81 FR 84325, Nov.
22, 2016, §1005.2 was amended by revising
paragraphs (b)(2) and (3), effective Oct. 1,
2017. At 82 FR 18975, Apr. 25, 2017, the effec-
tive date was delayed to Apr. 1, 2018. For the
convenience of the user, the revised text is
set forth as follows:

§1005.2 Definitions.

* * * * *

(b) * % %

(2) The term does not include an account
held by a financial institution under a bona
fide trust agreement.

(3) The term includes a prepaid account.

(i) “Prepaid account’ means:

(A) A “‘payroll card account,” which is an
account that is directly or indirectly estab-
lished through an employer and to which
electronic fund transfers of the consumer’s
wages, salary, or other employee compensa-
tion (such as commissions) are made on a re-
curring basis, whether the account is oper-
ated or managed by the employer, a third-
party payroll processor, a depository institu-
tion, or any other person; or

(B) A “‘government benefit account,” as de-
fined in §1005.15(a)(2); or

(C) An account that is marketed or labeled
as ‘‘prepaid” and that is redeemable upon
presentation at multiple, unaffiliated mer-
chants for goods or services or usable at
automated teller machines; or

(D) An account:

(I) That is issued on a prepaid basis in a
specified amount or not issued on a prepaid
basis but capable of being loaded with funds
thereafter,

(2) Whose primary function is to conduct
transactions with multiple, unaffiliated mer-
chants for goods or services, or at automated
teller machines, or to conduct person-to-per-
son transfers, and

(3) That is not a checking account, share
draft account, or negotiable order of with-
drawal account.

(ii) For purposes of paragraphs (b)(3)(i)(C)
and (D) of this section, the term ‘‘prepaid ac-
count’” does not include:

(A) An account that is loaded only with
funds from a health savings account, flexible
spending arrangement, medical savings ac-
count, health reimbursement arrangement,
dependent care assistance program, or tran-
sit or parking reimbursement arrangement;

(B) An account that is directly or indi-
rectly established through a third party and
loaded only with qualified disaster relief
payments;
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(C) The person-to-person functionality of
an account established by or through the
United States government whose primary
function is to conduct closed-loop trans-
actions on U.S. military installations or ves-
sels, or similar government facilities;

(D)(I) A gift certificate as defined in
§1005.20(a)(1) and (b);

(2) A store gift card as defined in
§1005.20(a)(2) and (b);

(3) A loyalty, award, or promotional gift
card as defined in §1005.20(a)(4) and (b); or

(4) A general-use prepaid card as defined in
§1005.20(a)(3) and (b) that is both marketed
and labeled as a gift card or gift certificate;
or

(E) An account established for distributing
needs-tested benefits in a program estab-
lished under state or local law or adminis-
tered by a state or local agency, as set forth
in §1005.15(a)(2).

* * * * *

§1005.3 Coverage.

(a) General. This part applies to any
electronic fund transfer that author-
izes a financial institution to debit or
credit a consumer’s account. Gen-
erally, this part applies to financial in-
stitutions. For purposes of §§1005.3(b)(2)
and (3), 1005.10(b), (d), and (e), 1005.13,
and 1005.20, this part applies to any per-
son, other than a person excluded from
coverage of this part by section 1029 of
the Consumer Financial Protection Act
of 2010, Title X of the Dodd-Frank Wall
Street Reform and Consumer Protec-
tion Act, Pub. L. 111-203, 124 Stat. 1376.
The requirements of subpart B apply to
remittance transfer providers.

(b) Electronic fund transfer—(1) Defini-
tion. The term ‘‘electronic fund trans-
fer” means any transfer of funds that
is initiated through an electronic ter-
minal, telephone, computer, or mag-
netic tape for the purpose of ordering,
instructing, or authorizing a financial
institution to debit or credit a con-
sumer’s account. The term includes,
but is not limited to:

(i) Point-of-sale transfers;

(ii) Automated teller machine trans-
fers;

(iii) Direct deposits or withdrawals of
funds;

(iv) Transfers initiated by telephone;
and

(v) Transfers resulting from debit
card transactions, whether or not initi-
ated through an electronic terminal.
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(2) Electronic fund transfer using infor-
mation from a check. (i) This part ap-
plies where a check, draft, or similar
paper instrument is used as a source of
information to initiate a one-time elec-
tronic fund transfer from a consumer’s
account. The consumer must authorize
the transfer.

(ii) The person initiating an elec-
tronic fund transfer using the con-
sumer’s check as a source of informa-
tion for the transfer must provide a no-
tice that the transaction will or may
be processed as an electronic fund
transfer, and obtain a consumer’s au-
thorization for each transfer. A con-
sumer authorizes a one-time electronic
fund transfer (in providing a check to a
merchant or other payee for the MICR
encoding, that is, the routing number
of the financial institution, the con-
sumer’s account number and the serial
number) when the consumer receives
notice and goes forward with the un-
derlying transaction. For point-of-sale
transfers, the notice must be posted in
a prominent and conspicuous location,
and a copy thereof, or a substantially
similar notice, must be provided to the
consumer at the time of the trans-
action.

(iii) A person may provide notices
that are substantially similar to those
set forth in appendix A-6 to comply
with the requirements of this para-
graph (b)(2).

(3) Collection of returned item fees via
electronic fund transfer—(i) General. The
person initiating an electronic fund
transfer to collect a fee for the return
of an electronic fund transfer or a
check that is unpaid, including due to
insufficient or uncollected funds in the
consumer’s account, must obtain the
consumer’s authorization for each
transfer. A consumer authorizes a one-
time electronic fund transfer from his
or her account to pay the fee for the re-
turned item or transfer if the person
collecting the fee provides notice to
the consumer stating that the person
may electronically collect the fee, and
the consumer goes forward with the
underlying transaction. The notice
must state that the fee will be col-
lected by means of an electronic fund
transfer from the consumer’s account
if the payment is returned unpaid and
must disclose the dollar amount of the
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fee. If the fee may vary due to the
amount of the transaction or due to
other factors, then, except as otherwise
provided in paragraph (b)(3)(ii) of this
section, the person collecting the fee
may disclose, in place of the dollar
amount of the fee, an explanation of
how the fee will be determined.

(ii) Point-of-sale transactions. If a fee
for an electronic fund transfer or check
returned unpaid may be collected elec-
tronically in connection with a point-
of-sale transaction, the person initi-
ating an electronic fund transfer to
collect the fee must post the notice de-
scribed in paragraph (b)(3)(i) of this
section in a prominent and conspicuous
location. The person also must either
provide the consumer with a copy of
the posted notice (or a substantially
similar notice) at the time of the
transaction, or mail the copy (or a sub-
stantially similar notice) to the con-
sumer’s address as soon as reasonably
practicable after the person initiates
the electronic fund transfer to collect
the fee. If the amount of the fee may
vary due to the amount of the trans-
action or due to other factors, the post-
ed notice may explain how the fee will
be determined, but the notice provided
to the consumer must state the dollar
amount of the fee if the amount can be
calculated at the time the notice is
provided or mailed to the consumer.

(c) Ezclusions from coverage. The term
“‘electronic fund transfer’” does not in-
clude:

(1) Checks. Any transfer of funds
originated by check, draft, or similar
paper instrument; or any payment
made by check, draft, or similar paper
instrument at an electronic terminal.

(2) Check guarantee or authorization.
Any transfer of funds that guarantees
payment or authorizes acceptance of a
check, draft, or similar paper instru-
ment but that does not directly result
in a debit or credit to a consumer’s ac-
count.

(3) Wire or other similar transfers. Any
transfer of funds through Fedwire or
through a similar wire transfer system
that is used primarily for transfers be-
tween financial institutions or between
businesses.

(4) Securities and commodities transfers.
Any transfer of funds the primary pur-
pose of which is the purchase or sale of
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a security or commodity, if the secu-
rity or commodity is:

(i) Regulated by the Securities and
Exchange Commission or the Com-
modity Futures Trading Commission;

(ii) Purchased or sold through a
broker-dealer regulated by the Securi-
ties and Exchange Commission or
through a futures commission mer-
chant regulated by the Commodity Fu-
tures Trading Commission; or

(iii) Held in book-entry form by a
Federal Reserve Bank or Federal agen-
cy.

(5) Automatic transfers by account-
holding institution. Any transfer of
funds under an agreement between a
consumer and a financial institution
which provides that the institution
will initiate individual transfers with-
out a specific request from the con-
sumer:

(i) Between a consumer’s accounts
within the financial institution;

(ii) From a consumer’s account to an
account of a member of the consumer’s
family held in the same financial insti-
tution; or

(iii) Between a consumer’s account
and an account of the financial institu-
tion, except that these transfers re-
main subject to §1005.10(e) regarding
compulsory use and sections 916 and 917
of the Act regarding civil and criminal
liability.

(6) Telephone-initiated transfers. Any
transfer of funds that:

(i) Is initiated by a telephone com-
munication between a consumer and a
financial institution making the trans-
fer; and

(i1) Does not take place under a tele-
phone bill-payment or other written
plan in which periodic or recurring
transfers are contemplated.

@) Small institutions. Any
preauthorized transfer to or from an
account if the assets of the account-
holding financial institution were $100
million or less on the preceding Decem-
ber 31. If assets of the account-holding
institution subsequently exceed $100
million, the institution’s exemption for
preauthorized transfers terminates one
year from the end of the calendar year
in which the assets exceed $100 million.
Preauthorized transfers exempt under
this paragraph (c)(7) remain subject to
§1005.10(e) regarding compulsory use

§1005.4

and sections 916 and 917 of the Act re-
garding civil and criminal liability.

[76 FR 81023, Dec. 27, 2011, as amended at 77
FR 6285, Feb. 7, 2012]

§1005.4 General disclosure require-
ments; jointly offered services.

(a)(1) Form of disclosures. Disclosures
required under this part shall be clear
and readily understandable, in writing,
and in a form the consumer may Kkeep,
except as otherwise provided in this
part. The disclosures required by this
part may be provided to the consumer
in electronic form, subject to compli-
ance with the consumer-consent and
other applicable provisions of the Elec-
tronic Signatures in Global and Na-
tional Commerce Act (E-Sign Act) (15
U.S.C. 7001 et seq.). A financial institu-
tion may use commonly accepted or
readily understandable abbreviations
in complying with the disclosure re-
quirements of this part.

(2) Foreign language disclosures. Dis-
closures required under this part may
be made in a language other than
English, provided that the disclosures
are made available in English upon the
consumer’s request.

(b) Additional information; disclosures
required by other laws. A financial insti-
tution may include additional informa-
tion and may combine disclosures re-
quired by other laws (such as the Truth
in Lending Act (15 U.S.C. 1601 et seq.) or
the Truth in Savings Act (12 U.S.C. 4301
et seq.) with the disclosures required by
this part.

(c) Multiple accounts and account hold-
ers—(1) Multiple accounts. A financial
institution may combine the required
disclosures into a single statement for
a consumer who holds more than one
account at the institution.

(2) Multiple account holders. For joint
accounts held by two or more con-
sumers, a financial institution need
provide only one set of the required
disclosures and may provide them to
any of the account holders.

(d) Services offered jointly. Financial
institutions that provide electronic
fund transfer services jointly may con-
tract among themselves to comply
with the requirements that this part
imposes on any or all of them. An in-
stitution need make only the disclo-
sures required by §§1005.7 and 1005.8
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