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§613.3300

Subpart C—Similar Entity Authority
Under Sections 3.1(11)(B) and
4.18A of the Act

§613.3300 Participations and other in-
terests in loans to similar entities.

(a) Definitions. (1) Participate and par-
ticipation, for the purpose of this sec-
tion, refer to multi-lender trans-
actions, including syndications, assign-
ments, loan participations, subpartici-
pations, other forms of the purchase,
sale, or transfer of interests in loans,
or other extensions of credit, or other
technical and financial assistance.

(2) Similar entity means a party that
is ineligible for a loan from a Farm
Credit bank or association, but has op-
erations that are functionally similar
to the activities of eligible borrowers
in that a majority of its income is de-
rived from, or a majority of its assets
are invested in, the conduct of activi-
ties that are performed by eligible bor-
rowers.

(b) Similar entity transactions. A Farm
Credit bank or a direct lender associa-
tion may participate with a lender that
is not a Farm Credit System institu-
tion in loans to a similar entity that is
not eligible to borrow directly under
§613.3000, §613.3010, §613.3020, §613.3100,
or §613.3200, for purposes similar to
those for which an eligible borrower
could obtain financing from the par-
ticipating FCS institution.

(c) Restrictions. Participations by a
Farm Credit bank or association in
loans to a similar entity under this
section are subject to the following
limitations:

(1) Lending limits—(i) Farm Credit
banks operating under title I of the Act
and direct lender associations. The total
amount of all loan participations that
any Farm Credit bank, agricultural
credit bank, or direct lender associa-
tion has outstanding under paragraph
(b) of this section to a single credit
risk shall not exceed:

(A) Ten (10) percent of its total cap-
ital; or

(B) Twenty-five (25) percent of its
total capital if a majority of voting
stockholders voting of the respective
Farm Credit bank or direct lender asso-
ciation so approve.

(i1) Farm Credit banks operating under
title III of the Act. The total amount of

12 CFR Ch. VI (1-1-18 Edition)

all loan participations that any bank
for cooperatives or agricultural credit
bank has outstanding under paragraph
(b) of this section to a single credit
risk shall not exceed 10 percent of its
total capital;

(2) Percentage held in the principal
amount of the loan. The participation
interest in the same loan held by one
or more Farm Credit bank(s) or asso-
ciation(s) shall not, at any time, equal
or exceed 50 percent of the principal
amount of the loan; and

(3) Portfolio limitations. The total
amount of participations that any
Farm Credit bank or direct lender asso-
ciation has outstanding under para-
graph (b) of this section shall not ex-
ceed 15 percent of its total outstanding
assets at the end of its preceding fiscal
year.

(d) Approval by other Farm Credit Sys-
tem institutions. A bank for cooperatives
or agricultural credit bank may not
participate in a loan to a similar entity
under title IIT of the Act if the similar
entity has a loan or loan commitment
outstanding with a Farm Credit Bank
or an association chartered under the
Act, unless agreed to by the Farm
Credit Bank or association.

[62 FR 4444, Jan. 30, 1997, as amended at 69
FR 43514, July 21, 2004; 75 FR 18743, Apr. 12,
2010]
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Subpart A—Lending Authorities

SOURCE: 55 FR 24880, June 19, 1990, unless
otherwise noted.
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§614.4000 Farm Credit Banks.

(a) Long-term real estate lending. Ex-
cept to the extent such authorities are
transferred pursuant to section 7.6 of
the Act, Farm Credit Banks are au-
thorized, subject to the requirements
in §614.4200 of this part, to make real
estate mortgage loans with maturities
of not less than 5 years nor more than
40 years and continuing commitments
to make such loans.

(b) Extensions of credit to Farm Credit
direct lender associations. Farm Credit
Banks are authorized to make loans
and extend other similar financial as-
sistance to associations with direct
lending authority and discount for or
purchase from such associations, with
the association’s endorsement or guar-
anty, any note, draft, and other obliga-
tions for loans that have been made in
accordance with the provisions of sub-
parts D and E of part 614 of these regu-
lations. Such extensions of credit shall
be made pursuant to a written financ-
ing agreement meeting the require-
ments of §614.4125.

(c) Extensions of credit to other financ-
ing institutions. Farm Credit Banks are
authorized to make loans and extend
other similar financial assistance to
any national bank, State bank, trust
company, agricultural credit corpora-
tion, incorporated livestock loan com-
pany, savings institution, credit union,
or any association of agricultural pro-
ducers or any corporation engaged in
the making of loans to farmers and
ranchers or producers or harvesters of
aquatic products (collectively, ‘‘other
financing institutions’’), for purposes
eligible for financing by a production
credit association in accordance with
§614.4130 and subpart P of this part.
Farm Credit Banks are authorized to
discount for or purchase from such in-
stitutions, with the institution’s en-
dorsement or guaranty, notes, drafts,
and other obligations or loans made to
persons and for purposes eligible for fi-
nancing by a production credit associa-
tion, in accordance with §614.4130 and
subpart P of this part.

(d) Loan participations. Subject to the
requirements of subpart H of part 614, a
Farm Credit Bank may enter into loan
participation agreements with:
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(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title I of the Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the
borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

(e) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part, Farm Credit Banks may sell
interests in loans only to:

(i) Farm Credit System institutions
authorized to purchase such interests;

(ii) Other lenders that are not Farm
Credit System institutions; and

(iii) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, Farm Credit
Banks may purchase interests other
than participation interests in loans
and nonvoting stock from other Farm
Credit System institutions.

(3) Farm Credit Banks, in their ca-
pacity as certified agricultural mort-
gage marketing facilities under title
VIII of the Act, may purchase interests
in loans (other than participation in-
terests authorized in paragraph (d) of
this section) from institutions other
than Farm Credit System institutions
only for the purpose of pooling and
securitizing such loans under title VIII
of the Act.

(f) Residual powers after the transfer of
lending authority to an association. After
transferring its authority to make and
participate in long-term real estate
loans to an agricultural credit associa-
tion or a Federal land credit associa-
tion pursuant to section 7.6(a) of the
Act and subpart E of part 611 of these
regulations, a Farm Credit Bank re-
tains residual authority to:

(1) Enter into loan participation
agreements pursuant to paragraph (d)
of this section;

§614.4010

(2) Purchase or sell other interests in
loans in accordance with paragraph (e)
of this section; and

(3) Make long-term real estate loans
in accordance with paragraph (a) of
this section in areas of its chartered
territory where no active association
operates.

[66 FR 24880, June 19, 1990, as amended at 57
FR 38246, Aug. 24, 1992; 57 FR 43290, Sept. 18,
1992; 62 FR 51013, Sept. 30, 1997; 63 FR 5723,
Feb. 4, 1998; 64 FR 43049, Aug. 9, 1999; 65 FR
24102, Apr. 25, 2000; 67 FR 1285, Jan. 10, 2002]

§614.4010 Agricultural credit banks.

(a) Long-term real estate lending. Ex-
cept to the extent such authorities are
transferred pursuant to section 7.6 of
the Act, agricultural credit banks are
authorized, subject to the requirements
of §614.4200, to make real estate mort-
gage loans with maturities of not less
than 5 years nor more than 40 years
and continuing commitments to make
such loans.

(b) Extensions of credit to Farm Credit
direct lender associations. Agricultural
credit banks are authorized to make
loans and extend other similar finan-
cial assistance to associations with di-
rect lending authority and discount for
or purchase from such associations,
with the association’s endorsement or
guaranty, any note, draft, and other
obligations for loans made by the asso-
ciation in accordance with the provi-
sions of this part. Such extensions of
credit shall be made pursuant to a
written financing agreement meeting
the requirements of §614.4125.

(c) Extensions of credit to other financ-
ing institutions. Agricultural credit
banks are authorized to make loans
and extend other similar financial as-
sistance to any national bank, State
bank, trust company, agricultural
credit corporation, incorporated live-
stock loan company, savings institu-
tion, credit union, or any association
of agricultural producers or corpora-
tion engaged in the making of loans to
farmers, ranchers, or producers or har-
vesters of aquatic products (collec-
tively, ‘‘other financing institutions’),
for purposes eligible for financing by a
production credit association, in ac-
cordance with §614.4130 and subpart P
of this part. Agricultural credit banks
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are authorized to discount for or pur-
chase from such other financing insti-
tutions, with the institution’s endorse-
ment or guaranty, notes, drafts, and
other obligations or loans made to per-
sons and for purposes eligible for fi-
nancing by a production credit associa-
tion, in accordance with the require-
ments of §614.4130 and subpart P of this
part.

(d) Extensions of credit to or on behalf
of eligible cooperatives. Agricultural
credit banks are authorized to make
loans and commitments and extend
other technical and financial assist-
ance, including but not limited to, col-
lateral custody, discounting notes and
other obligations, guarantees, and cur-
rency exchanges necessary to service
transactions financed under paragraphs
(d)(4) and (d)(b) of this section, to:

(1) Eligible cooperatives, as defined
in §613.3100(b)(1), in accordance with
§§614.4200, 614.4231, 614.4232, 614.4233, and
subpart Q of part 614;

(2) Other eligible entities, as defined
in §613.3100(b)(2), in accordance with
§§ 614.4200, 614.4231, and 614.4232;

(3) Domestic lessors, for the purpose
of providing leased assets to stock-
holders of the bank eligible to borrow
under section 3.7(a) of the Act for use
in such stockholders’ operations in the
United States, in accordance with
§614.4232;

(4) Domestic or foreign parties with
respect to a transaction with a voting
stockholder of the bank, for the import
of agricultural commodities, farm sup-
plies, or aquatic products through pur-
chases, sales or exchanges, provided
such stockholder substantially benefits
as a result of such extension of credit
or assistance, in accordance with poli-
cies of the bank’s board, §614.4233, and
subpart Q of part 614; and

(5) Domestic or foreign parties in
which a voting stockholder of the bank
has a minimum ownership interest, for
the purpose of facilitating such stock-
holder’s import operations of the type
described in paragraph (d)(4) of this
section, provided the stockholder sub-
stantially benefits as a result of such
extension of credit or assistance, in ac-
cordance with policies of the bank’s
board, §614.4233, and subpart Q of part
614.
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(6) Any party, subject to the require-
ments in §613.3200(c) of this chapter,
for the export (including the cost of
freight) of agricultural commodities or
products therefrom, aquatic products,
or farm supplies from the United
States to any foreign country, in ac-
cordance with §614.4233 and subpart Q
of this part 614; and

(7) Domestic or foreign parties in
which eligible cooperatives, as defined
in §613.3100 of this chapter, hold an
ownership interest, for the purpose of
facilitating the international business
operations of such cooperatives pursu-
ant to the requirements of §613.3200 (d)
and (e) of this chapter.

(e) Loan participations. Subject to the
requirements of subpart H of this part,
an agricultural credit bank may enter
into loan participation agreements
with:

(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under the Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the
borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

(f) Other interest in loans. (1) Subject
to subpart H of this part, agricultural
credit banks may sell interests in real
estate mortgage loans identified in
paragraph (a) of this section to Farm
Credit System institutions authorized
to purchase such interests, other lend-
ers, and certified agricultural mort-
gage marketing facilities for the Fed-
eral Agricultural Mortgage Corpora-
tion. Agricultural credit banks may
also sell interests in the types of loans
listed in paragraph (d) of this section
to other Farm Credit System institu-
tions that are authorized to purchase
such interests.

(2) Subject to the requirements of
subpart H of this part, agricultural
credit banks may purchase interests
other than participation interests in
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loans and nonvoting stock from other
Farm Credit System institutions.

(3) Agricultural credit banks, in their
capacity as certified agricultural mort-
gage marketing facilities under title
VIII of the Act, may purchase interests
in loans (other than participation in-
terests authorized in paragraph (e) of
this section) from institutions other
than Farm Credit System institutions
only for the purpose of pooling and
securitizing such loans under title VIII
of the Act.

(g) Residual powers after the transfer of
lending authority to an association. After
transferring its authority to make and
participate in long-term real estate
loans to an agricultural credit associa-
tion or a Federal land credit associa-
tion pursuant to section 7.6(a) of the
Act and subpart E of part 611 of these
regulations, an agricultural credit
bank retains residual authority to:

(1) Enter into 1loan participation
agreements pursuant to paragraph (e)
of this section;

(2) Purchase or sell other interests in
loans in accordance with paragraph (f)
of this section; and

(3) Make long-term real estate loans
in accordance with paragraph (a) of
this section in areas of its chartered
territory where no active association
operates.

[66 FR 24880, June 19, 1990, as amended at 57
FR 38246, Aug. 24, 1992; 57 FR 43290, Sept. 18,
1992; 62 FR 4445, Jan. 30, 1997; 62 FR 51013,
Sept. 30, 1997; 63 FR 5723, Feb. 4, 1998; 64 FR
43049, Aug. 9, 1999; 656 FR 24102, Apr. 25, 2000;
67 FR 1285, Jan. 10, 2002; 71 FR 65387, Nov. 8,
2006]

§614.4020 Banks for cooperatives.

(a) Banks for cooperatives are au-
thorized to make loans and commit-
ments and extend other technical and
financial assistance, including but not
limited to, collateral custody, dis-
counting notes and other obligations,
guarantees, and currency exchanges
necessary to service transactions fi-
nanced under paragraphs (a)4) and
(a)(b) of this section, to:

(1) Eligible cooperatives, as defined
in §613.3100(b)(1), in accordance with
§§ 614.4200, 614.4231, 614.4232, 614.4233, and
subpart Q of this part;

§614.4020

(2) Other eligible entities as defined
in §613.3100(b)(2), in accordance with
§§614.4200, 614.4231, and 614.4232;

(3) Domestic lessors, for the purpose
of providing leased assets to stock-
holders of the bank eligible to borrow
under section 3.7(a) of the Act for use
in such stockholder’s operations in the
United States, in accordance with
§614.4232;

(4) Domestic or foreign parties with
respect to a transaction with a voting
stockholder of the bank, for the import
of agricultural commodities, farm sup-
plies, or aquatic products through pur-
chases, sales or exchanges, provided
such stockholder substantially benefits
as a result of such extension of credit
or assistance, in accordance with poli-
cies of the bank’s board, §614.4233, and
subpart Q of this part; and

(6) Domestic or foreign parties in
which a voting stockholder of the bank
has an ownership interest, for the pur-
pose of facilitating the import oper-
ations of the type described in para-
graph (a)(4) of this section, in accord-
ance with policies of the bank’s board,
§614.4233, and subpart Q of this part.

(6) Any party, subject to the require-
ments in §613.3200(c) of this chapter,
for the export (including the cost of
freight) of agricultural commodities or
products therefrom, aquatic products,
or farm supplies from the TUnited
States to any foreign country, in ac-
cordance with §614.4233 and subpart Q
of this part; and

(7) Domestic or foreign parties in
which eligible cooperatives, as defined
in §613.3100 of this chapter, hold an
ownership interest, for the purpose of
facilitating the international business
operations of such cooperatives pursu-
ant to the requirements in §613.3200 (d)
and (e) of this chapter.

(b) Loan participations. Subject to the
requirements of subpart H of this part,
a bank for cooperatives may enter into
loan participation agreements with:

(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title III of the Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans of
the type it is not authorized to make,
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provided the borrower eligibility, mem-
bership, term, amount, loan security,
and stock or participation certificate
requirements of the originating insti-
tution are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

[656 FR 24880, June 19, 1990, as amended at 62
FR 4445, Jan. 30, 1997; 62 FR 51013, Sept. 30,
1997; 67 FR 1285, Jan. 10, 2002; 71 FR 65387,
Nov. 8, 2006]

§614.4030 Federal land credit associa-
tions.

(a) Long-term real estate lending. Fed-
eral land credit associations are au-
thorized, subject to the requirments of
§614.4200, to make real estate mortgage
loans with maturities of not less than 5
years nor more than 40 years and con-
tinuing commitments to make such
loans.

(b) Loan participations. Subject to the
requirements of subpart H of this part,
Federal land credit associations may
enter into participation agreements
with:

(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title I of the Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the
borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

(c) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part and the supervision of their
respective funding banks, Federal land
credit associations may sell interests
in loans made under paragraph (a) of
this section only to:

(i) Farm Credit System institutions,
as authorized by their respective fund-
ing banks;

(ii) Other lenders that are not Farm
Credit System institutions, as author-
ized by their respective funding banks;
and
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(iii) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, Federal land
credit associations may purchase inter-
ests in loans that comply with the re-
quirements of paragraph (a) of this sec-
tion and nonvoting stock from Farm
Credit System institutions.

(3) Federal land credit associations,
in their capacity as certified agricul-
tural mortgage marketing facilities
under title VIII of the Act, may pur-
chase interests in loans (other than
participation interests under para-
graph (b) of this section) from institu-
tions other than Farm Credit System
institutions for the purpose of pooling
and securitizing such loans under title
VIII of the Act.

[65 FR 24880, June 19, 1990, as amended at 57
FR 38247, Aug. 24, 1992; 62 FR 51013, Sept. 30,
1997; 64 FR 43049, Aug. 9, 1999; 65 FR 24102,
Apr. 25, 2000; 67 FR 1285, Jan. 10, 2002]

§614.4040 Production credit associa-
tions.

(a) Loan terms. (1) Production credit
associations are authorized to make or
guarantee loans and other similar fi-
nancial assistance for the following
terms:

(i) Not more than 7 years

(ii) More than 7 years, but not more
than 10 years, subject to authorization
in policies approved by the funding
bank

(iii) Not more than 15 years to pro-
ducers or harvesters of aquatic prod-
ucts for major capital expenditures, in-
cluding but not limited to the purchase
of vessels, construction or purchase of
shore facilities, and similar purposes
directly related to the producing or
harvesting operation

(2) Subject to policies approved by
the funding bank, production credit as-
sociations may amortize loans over a
period greater than the loan terms au-
thorized under paragraph (a)(1) of this
section, provided that:

(i) The loan is amortized over a pe-
riod not to exceed 15 years

(ii) The loan may be refinanced only
if the lender determines, at the time of
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refinancing, that the loan meets its
loan policy and underwriting criteria;

(iii) Any refinancing may not extend
repayment beyond 15 years from the
date of the original loan; and

(iv) The loan is not being made solely
for the purpose of acquiring unim-
proved real estate; and

(3) Short- and intermediate-term
loans shall be made with maturities
that are appropriate for the purpose
and underlying collateral of the loan
and that comply with an institution’s
loan underwriting standards adopted
pursuant to §614.4150 and the general
requirements of §614.4200 of this part.

(b) Loan participations. Subject to the
requirements of subpart H of this part,
a production credit association may
enter into participation agreements
with:

(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under title IT of the Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans it
is not authorized to make, provided the
borrower eligibility, membership,
term, amount, loan security, and stock
or participation certificate require-
ments of the originating institution
are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

(c) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part and the supervision of their
respective funding banks, production
credit associations may sell interests
in loans that are made under paragraph
(a) of this section to:

(i) Banks of the Farm Credit System,
as authorized by their respective fund-
ing banks; and

(ii) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, production cred-
it associations, as authorized by their
respective funding banks, may pur-
chase interests in loans that comply
with the requirements of paragraph (a)
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of this section and nonvoting stock
from banks of the Farm Credit System.

(3) Production credit associations, in
their capacity as certified mortgage
marketing facilities under title VIII of
the Act, may purchase from Farm
Credit System institutions and institu-
tions that are not Farm Credit System
institutions interests in loans (other
than participation interests authorized
by paragraph (c) of this section) for the
purpose of pooling and securitizing
such loans under title VIII of the Act.

[65 FR 24880, June 19, 1990; 55 FR 28511, July
11, 1990, as amended at 57 FR 38247, Aug. 24,
1992; 62 FR 51013, Sept. 30, 1997; 64 FR 43049,
Aug. 9, 1999; 656 FR 24102, Apr. 25, 2000; 67 FR
1285, Jan. 10, 2002]

§614.4050 Agricultural credit associa-
tions.

Agricultural credit associations are
authorized to make or guarantee, sub-
ject to the requirements of §614.4200 of
this part:

(a) Long-term real estate mortgage
loans with maturities of not less than 5
nor more than 40 years, and continue
commitments to make such loans; and

(b) Short- and intermediate-term loans
and provide other similar financial as-
sistance for a term of not more than 10
years (15 years for aquatic producers
and harvesters.

(c) Loan participations. Subject to the
requirements of subpart H of this part,
agricultural credit associations may
enter into participation agreements
with:

(1) Farm Credit banks and associa-
tions that are direct lenders and lend-
ers that are not Farm Credit institu-
tions on loans of the type it is author-
ized to make under titles I and II of the
Act;

(2) Farm Credit banks and associa-
tions that are direct lenders on loans of
the type it is not authorized to make,
provided the borrower eligibility, mem-
bership, term, amount, loan security,
and stock or participation certificate
requirements of the originating insti-
tution are met; and

(3) The Federal Agricultural Mort-
gage Corporation to the extent pro-
vided in §614.4055.

(d) Other interests in loans. (1) Subject
to the requirements of subpart H of
this part and the supervision of their
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respective funding banks, agricultural
credit associations may sell:

(i) Interests in loans made under
paragraph (a) of this section only to:

(A) Farm Credit System institutions,
as authorized by their respective fund-
ing banks;

(B) Lenders that are not Farm Credit
System institutions, as authorized by
their respective funding banks; and

(C) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(ii) Interests in loans made under
paragraph (b) of this part only to:

(A) Banks of the Farm Credit Sys-
tem, as authorized by their respective
funding banks; and

(B) Any certified agricultural mort-
gage marketing facility, as defined by
section 8.0(3) of the Act, for the pur-
pose of pooling and securitizing such
loans under title VIII of the Act.

(2) Subject to the requirements of
subpart H of this part, agricultural
credit associations may purchase:

(i) Interests in loans that comply
with the requirements in paragraph (a)
of this section from institutions of the
Farm Credit System;

(ii) Interests in loans that comply
with the requirements of paragraph (b)
of this section from banks of the Farm
Credit System; and

(iii) Nonvoting stock from institu-
tions of the Farm Credit System.

(3) Agricultural credit associations,
in their capacity as certified agricul-
tural mortgage marketing facilities
under title VIII of the Act, may pur-
chase interests in loans, other than
participation interests authorized by
paragraph (c) of this section, from in-
stitutions other than Farm Credit Sys-
tem institutions for the purpose of
pooling and securitizing such loans
under title VIII of the Act.

[55 FR 24880, June 19, 1990; 55 FR 28511, July
11, 1990, as amended at 57 FR 38247, Aug. 24,
1992; 62 FR 51013, Sept. 30, 1997; 64 FR 43049,
Aug. 9, 1999; 656 FR 24102, Apr. 25, 2000; 67 FR
1285, Jan. 10, 2002]
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§614.4055 Federal Agricultural Mort-
gage Corporation loan participa-
tions.

Subject to the requirements of sub-
part H of this part 614:

(a) Any Farm Credit System bank or
direct 1lender association may buy
from, and sell to, the Federal Agricul-
tural Mortgage Corporation, participa-
tion interests in ‘‘qualified loans.”

(b) The Federal Agricultural Mort-
gage Corporation may buy from, and
sell to, any Farm Credit System bank
or direct lender association, or lender
that is not a Farm Credit System insti-
tution, participation interests in
‘“‘qualified loans.”

(c) For purposes of this section,
“‘qualified loans’ means qualified loans
as defined in section 8.0(9) of the Act.

[67 FR 1285, Jan. 10, 2002]

§614.4060 Affiliates established pursu-
ant to section 8.5(e)(1) of the Farm
Credit Act of 1971.

An affiliate established by one or
more Farm Credit System institutions
pursuant to section 8.5(e)(1) of the Act
and §611.1137 of this chapter, as a cer-
tified agricultural mortgage marketing
facility, may purchase loans from
Farm Credit System institutions and
institutions other than Farm Credit
System institutions in accordance with
title VIII of the Act and any applicable
regulation promulgated thereunder.

[57 FR 38247, Aug. 24, 1992]

Subpart B—Chartered Territories

§614.4070 Loans and chartered terri-
tory—Farm Credit Banks, agricul-
tural credit banks, Federal land
bank associations, Federal land
credit associations, production
credit associations, and agricultural
credit associations.

(a) A bank or association chartered
under title I or II of the Act may fi-
nance eligible borrower operations con-
ducted wholly within its chartered ter-
ritory regardless of the residence of the
applicant.

(b) A bank or association operating
under title I or II of the Act may fi-
nance the operations of a borrower
headquartered and operating in its ter-
ritory even though the operation fi-
nanced is conducted partially outside
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its territory, provided notice is given
to all Farm Credit institutions pro-
viding similar credit in the terri-
tory(ies) in which the operations being
financed are conducted. A bank or as-
sociation operating under title I or II
of the Act may lend to a borrower
headquartered outside its territory to
finance eligible borrower operations
that are conducted partially within its
territory and partially outside its ter-
ritory only if the concurrence of Farm
Credit institutions providing similar
credit for the territories in which the
operations are conducted is obtained.

(¢c) A bank or association chartered
under title I or II of the Act may fi-
nance eligible borrower operations con-
ducted wholly outside its chartered
territory, provided such loans are au-
thorized by the policies of the bank
and/or association involved, do not con-
stitute a significant shift in loan vol-
ume away from the bank or associa-
tion’s assigned territory, and are made
and administered in accordance with
paragraphs (c)(1) and (c)(2) of this sec-
tion.

(1) If a loan is made to an eligible
borrower whose operations are con-
ducted wholly outside the chartered
territory of the lending bank or asso-
ciation, the lending institution shall
obtain concurrence of all Farm Credit
institutions providing similar credit in
the territory(ies) in which the oper-
ation being financed is conducted.

(2) Loans to finance eligible borrower
operations conducted wholly outside a
bank’s or association’s territory shall
be appropriately designated by the
bank or association to provide ade-
quate identification of the number and
volume of such loans, which shall be
monitored by the bank or association.

(d) A bank or association chartered
under title I or II of the Act may fi-
nance eligible borrower operations con-
ducted wholly or partially outside its
chartered territory through the pur-
chase of loans from the Federal Deposit
Insurance Corporation in compliance
with §614.4325(b)(3), provided:

(1) Notice is given to the Farm Credit
System institution(s) chartered to
serve the territory where the head-
quarters of the borrower’s operation
being financed is located; and

§614.4100

(2) After loan purchase, additional fi-
nancing of eligible borrower operations
complies with paragraphs (a), (b), and
(c) of this section.

[656 FR 24882, June 19, 1990, as amended at 76
FR 30250, May 25, 2011]

§614.4080 Loans and chartered terri-
tory—banks for cooperatives.

Loans made under title III by banks
for cooperatives and agricultural credit
banks may be made to eligible domes-
tic parties domiciled within any terri-
tory that may be served by Farm Cred-
it institutions under section 1.2 of the
Act and to eligible foreign parties
without regard to domicile.

[65 FR 24882, June 19, 1990]

Subpart C—Bank/Association
Lending Relationship

§614.4100 Policies governing lending
through Federal land bank associa-
tions.

(a) Farm Credit Banks and agricul-
tural credit banks may delegate au-
thority to make credit decisions to
Federal land bank associations that
demonstrate the ability to extend and
administer credit soundly, provided the
association develops, implements and
maintains adequate credit administra-
tion guidelines, standards, and prac-
tices.

(b) The board of directors of each
Farm Credit Bank and each agricul-
tural credit bank lending through Fed-
eral land bank associations shall adopt
policies and procedures governing the
exercise of statutory and delegated au-
thorities by such associations. Policies
governing the delegated authorities
shall:

(1) Define authorities to be delegated;

(2) Require the documented evalua-
tion of the capability and responsi-
bility of individuals exercising dele-
gated authorities;

(3) Provide for reporting of actions
taken under delegated authority to the
delegating bank;

(4) Provide procedures for periodic re-
view and enforcement;

(5) Provide for withdrawal of author-
ity where appropriate; and
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(6) Where redelegation from the asso-
ciation’s board to association employ-
ees is authorized, require similar con-
trol measures to be used.

[65 FR 24883, June 19, 1990]

§614.4110 Transfer of direct lending
authority to Federal land bank as-
sociations and agricultural credit
associations.

(a) Upon the transfer of authority to
make and participate in long-term ag-
ricultural real estate mortgage loans
by a Farm Credit Bank or agricultural
credit bank to a Federal land bank as-
sociation pursuant to section 7.6(a) of
the Act and subpart E of part 611 of
these regulations, the association shall
be designated a Federal land credit as-
sociation and shall have the powers set
forth in §614.4030.

(b) Upon the transfer of the authority
to make and participate in long-term
real estate loans by a Farm Credit
Bank or agricultural credit bank to an
agricultural credit association pursu-
ant to section 7.6(d) of the Act, the as-
sociation shall have all of the powers
set forth in §614.4050.

(c) An association to which such
long-term lending authority is to be
transferred shall have in place, prior to
the transfer, policies and procedures
guiding the extension and administra-
tion of credit within its territory.

[55 FR 24883, June 19, 1990]

§614.4120 Policies governing exten-
sions of credit to direct lender asso-
ciations and OF1Is.

The board of directors of each Farm
Credit Bank and agricultural credit
bank shall adopt policies and proce-
dures governing the making of direct
loans to and the discounting of loans
for direct lender associations and OF1Is.
The policies and procedures shall pre-
scribe lending policies and loan under-
writing standards that are consistent
with sound financial and credit prac-
tices. The policies shall require a peri-
odic review of the lending relationship
with each direct lender association and
OFI at intervals consistent with the
term of the general financing agree-
ment but in no case longer than 5
years. The policies shall require an
evaluation of the creditworthiness of a
direct lender association on the basis
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of credit factors and lending policies
and loan underwriting standards set
forth in part 614, subpart D, and may
permit lending to such an institution
on an unsecured basis only if the over-
all condition of the institution war-
rants. The stated term of a general fi-
nancing agreement shall not exceed 5
years but may be automatically renew-
able for additional terms not to exceed
5 years if neither party objects at the
time of renewal. The term of any gen-
eral financing agreement that provides
for unsecured lending to a direct lender
association shall not exceed 1 year and
may not be automatically renewed.

[63 FR 5724, Feb. 4, 1998]

§614.4125 Funding and discount rela-
tionships between Farm Credit
Banks or agricultural credit banks
and direct lender associations.

(a) A Farm Credit Bank or agricul-
tural credit bank shall not advance
funds to, or discount loans for, any di-
rect lender association except pursuant
to a general financing agreement. Each
general financing agreement must re-
quire that the amount of financing
available to a direct lender association
not be based on loans that are ineli-
gible under the Act and the regulations
in this chapter. If financing under a
general financing agreement is based
on a loan that FCA determines is ineli-
gible under the Act and the regulations
in this chapter, then the amount of fi-
nancing available must be recalculated
without that ineligible loan.

(b) The Farm Credit Bank or agricul-
tural credit bank shall deliver a copy
of the executed general financing
agreement and all related documents,
such as a promissory note or security
agreement, and all amendments of any
of these documents, within 10 business
days after any such document or
amendment is executed, to the Chief
Examiner, Farm Credit Administra-
tion, or to the Farm Credit Adminis-
tration office that the Chief Examiner
designates.

(c) The general financing agreement
shall address only those matters that
are reasonably related to the debtor/
creditor relationship between the Farm
Credit Bank or agricultural credit
bank and the direct lender association.
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(d) The total credit extended to a di-
rect lender association, through direct
loan or discounts, shall be consistent
with the Farm Credit Bank’s or agri-
cultural credit bank’s lending policies
and loan underwriting standards and
the creditworthiness of the direct lend-
er association. The general financing
agreement or promissory note shall es-
tablish a maximum credit limit deter-
mined by objective standards as estab-
lished by the Farm Credit Bank or ag-
ricultural credit bank.

(e) A Farm Credit Bank or agricul-
tural credit bank that provides notice
to a direct lender association that it is
in material default of any covenant,
term, or condition of the general fi-
nancing agreement, promissory note,
security agreement, or other related
documents simultaneously shall pro-
vide written notification to the Chief
Examiner, Farm Credit Administra-
tion, or to the Farm Credit Adminis-
tration office that the Chief Examiner
designates and the Director, Risk Man-
agement, Farm Credit System Insur-
ance Corporation.

(f) A direct lender association shall
provide written notification to the
Chief Examiner, Farm Credit Adminis-
tration, or to the Farm Credit Admin-
istration office that the Chief Exam-
iner designates, and the Director, Risk
Management, Farm Credit System In-
surance Corporation immediately upon
receipt of a notice that it is in material
default under any general financing
agreement, loan agreement, promis-
sory note, security agreement, or other
related documents with a Farm Credit
Bank, agricultural credit bank or non-
Farm Credit institution.

(g) A Farm Credit Bank or agricul-
tural credit bank shall obtain prior
written consent of the Farm Credit Ad-
ministration before it takes any action
that leads to or could lead to the lig-
uidation of a direct lender association.

(h) No direct lender association shall
obtain financing from any party unless
the parties agree to the requirements
of this paragraph. No Farm Credit
Bank, agricultural credit bank, or
other party shall petition any Federal
or State court to appoint a conser-
vator, receiver, liquidation agent, or
other administrator to manage the af-
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fairs of or liquidate a direct lender as-
sociation.

[63 FR 5724, Feb. 4, 1998, as amended at 69 FR
43514, July 21, 2004]

§614.4130 Funding and discount rela-
tionships between Farm Credit
Banks or agricultural credit banks
and OFIs.

(a) A Farm Credit Bank or agricul-
tural credit bank shall not advance
funds to, or discount loans for, an OFI,
as defined in §611.1205 of this chapter,
except pursuant to a general financing
agreement.

(b) The Farm Credit Bank or agricul-
tural credit bank shall deliver a copy
of the executed general financing
agreement and all related documents,
such as a promissory note or security
agreement, and all amendments of any
of these documents, within 10 business
days after any such document or
amendment is executed, to the Chief
Examiner, Farm Credit Administra-
tion, or to the Farm Credit Adminis-
tration office that the Chief Examiner
designates.

(c) The total credit extended to the
OFI, through direct loan or discounts,
shall be consistent with the Farm
Credit Bank’s or agricultural credit
bank’s lending policies and loan under-
writing standards and the credit-
worthiness of the OFI. The general fi-
nancing agreement or promissory note
shall establish a maximum credit limit
determined by objective standards as
established by the Farm Credit Bank
or agricultural credit bank.

[63 FR 5724, Feb. 4, 1998, as amended at 67 FR
17917, Apr. 12, 2002]

Subpart D—General Loan Policies
for Banks and Associations

§614.4150 Lending policies and loan
underwriting standards.

Under the policies of its board, each
institution shall adopt written stand-
ards for prudent lending and shall issue
written policies, operating procedures,
and control mechanisms that reflect
prudent credit practices and comply
with all applicable laws and regula-
tions. Written policies and procedures
shall, at a minimum, prescribe:
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(a) The minimum supporting credit
and financial information, frequency
for collection of information, and
verification of information required in
relation to loan size, complexity and
risk exposure

(b) The procedures to be followed in
credit analysis

(¢) The minimum standards for loan
disbursement, servicing and collections

(d) Requirements for collateral and
methods for its administration

(e) Loan approval delegations and re-
quirements for reporting to the board

(f) Loan pricing practices

(g) Loan underwriting standards that
include measurable standards:

(1) For determining that an applicant
has the operational, financial, and
management resources necessary to
repay the debt from cashflow

(2) That are appropriate for each loan
program and the institution’s risk-
bearing ability; and

(3) That consider the nature and type
of credit risk, amount of the loan, and
enterprises being financed

(h) Requirements that loan terms
and conditions are appropriate for the
loan; and

(i) Such other requirements as are
necessary for the professional conduct
of a lending organization, including
documentation for each loan trans-
action of compliance with the loan un-
derwriting standards or the compen-
sating factors or extenuating cir-
cumstances that establish repayment
of the loan notwithstanding the failure
to meet any one or more loan under-
writing standard.

[62 FR 51014, Sept. 30, 1997]

§614.4155 Interest rates.

Loans made by each bank and direct
lender association shall bear interest
at a rate or rates as may be determined
by the institution board. The board
shall set interest rates or approve indi-
vidual interest rate changes either on a
case-by-case basis or pursuant to an in-
terest rate plan within which manage-
ment may establish rates. Any interest
rate plan shall set loan-pricing policies
and objectives, provide guidance re-
garding the circumstances under which
management may adjust rates, and
provide the upper and lower limits on
management authority. Any interest
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rate plan adopted shall be reviewed on
a continuing basis by the board, as well
as in conjunction with its review and
approval of the institution’s oper-
ational and strategic business plan.

[62 FR 66818, Dec. 22, 1997]

§614.4160 Differential
programs.

interest rate

Pursuant to policies approved by the
board of directors, differential interest
rates may be established for loans
based on a variety of factors that may
include type, purpose, amount, quality,
funding or operating costs, or similar
factors or combinations of factors. Dif-
ferential interest rate programs should
achieve equitable rate treatment with-
in categories of borrowers. In the adop-
tion of differential interest rate pro-
grams, institutions may consider,
among other things, the effect that
such interest rate structures will have
on the achievement of objectives relat-
ing to the special credit needs of
young, beginning or small farmers.

[61 FR 67186, Dec. 20, 1996. Redesignated at 62
FR 66818, Dec. 22, 1997]

§614.4165 Young, beginning, and small
farmers and ranchers.

(a) Definitions. (1) For purposes of
this subpart, the term ‘‘credit’” in-
cludes:

(i) Loans made to farmers and ranch-
ers and producers or harvesters of
aquatic products under title I or II of
the Act; and

(ii) Interests in participations made
to farmers and ranchers and producers
or harvesters of aquatic products under
title I or II of the Act.

(2) For purposes of this subpart, the
term ‘‘services’ includes:

(i) Leases made to farmers and ranch-
ers and producers or harvesters of
aquatic products under title I or II of
the Act; and

(ii) Related services to farmers and
ranchers and producers or harvesters of
aquatic products under title I or II of
the Act.

(b) Farm Credit bank policies. Each
Farm Credit Bank and Agricultural
Credit Bank must adopt written poli-
cies that direct:

126



Farm Credit Administration

(1) The board of each affiliated direct
lender association to establish a pro-
gram to provide sound and construc-
tive credit and services to young, be-
ginning, and small farmers and ranch-
ers and producers or harvesters of
aquatic products (YBS farmers and
ranchers or YBS). The terms ‘‘bona fide
farmer or rancher,” and ‘‘producer or
harvester of aquatic products’ are de-
fined in §613.3000 of this chapter;

(2) Each affiliated direct lender asso-
ciation to include in its YBS farmers
and ranchers program provisions ensur-
ing coordination with other System in-
stitutions in the territory and other
governmental and private sources of
credit;

(3) Each affiliated direct lender asso-
ciation to provide, annually, a com-
plete and accurate YBS farmers and
ranchers operations and achievements
report to its funding bank; and

(4) The bank to provide the agency a
complete and accurate annual report
summarizing the YBS program oper-
ations and achievements of its affili-
ated direct lender associations.

(c) Direct lender association YBS pro-
grams. The board of directors of each
direct lender association must estab-
lish a program to provide sound and
constructive credit and services to YBS
farmers and ranchers in its territory.
Such a program must include the fol-
lowing minimum components:

(1) A mission statement describing
program objectives and specific means
for achieving such objectives.

(2) Annual quantitative targets for
credit to YBS farmers and ranchers
that are based on an understanding of
reasonably reliable demographic data
for the lending territory. Such targets
may include:

(i) Loan volume and loan number

goals for ‘‘young,” ‘‘beginning,” and
“‘small” farmers and ranchers in the
territory;

(ii) Percentage goals representative
of the demographics for ‘‘young,”” ‘‘be-
ginning,” and ‘‘small”’ farmers and
ranchers in the territory;

(iii) Percentage goals for loans made
to new Dborrowers qualifying as
“‘young,” ‘‘beginning,” and ‘‘small”
farmers and ranchers in the territory;
or
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(iv) Goals for capital committed to
loans made to ‘‘young,” ‘‘beginning,”
and ‘‘small” farmers and ranchers in
the territory.

(3) Annual qualitative YBS goals
that must include efforts to:

(i) Offer related services either di-
rectly or in coordination with others
that are responsive to the needs of the
‘“‘young,” ‘‘beginning,” and ‘‘small”’
farmers and ranchers in the territory;

(ii) Take full advantage of opportuni-
ties for coordinating credit and serv-
ices offered with other System institu-
tions in the territory and other govern-
mental and private sources of credit
who offer credit and services to those
who qualify as ‘‘young,” ‘‘beginning,”
and ‘‘small” farmers and ranchers; and

(iii) Implement effective outreach
programs to attract YBS farmers and
ranchers, which may include the use of
advertising campaigns and educational
credit and services programs beneficial
to ‘“‘young,” ‘‘beginning,” and ‘‘small”
farmers and ranchers in the territory,
as well as an advisory committee com-
prised of ‘‘young,” ‘‘beginning,” and
“‘small” farmers and ranchers to pro-
vide views on how the credit and serv-
ices of the direct lender association
could best serve the credit and services
needs of YBS farmers and ranchers.

(4) Methods to ensure that credit and
services offered to YBS farmers and
ranchers are provided in a safe and
sound manner and within a direct lend-
er association’s risk-bearing capacity.
Such methods could include cus-
tomized loan underwriting standards,
loan guarantee programs, fee waiver
programs, or other credit enhancement
programs.

(d) Review and approval of YBS pro-
grams. The YBS program of each direct
lender association is subject to the re-
view and approval of its funding bank.
However, the funding bank’s review
and approval is limited to a determina-
tion that the YBS program contains all
required components as set forth in
paragraph (c¢) of this section. Any con-
clusion by the bank that a YBS pro-
gram is incomplete must be commu-
nicated to the direct lender association
in writing.

(e) YBS program and the operational
and strategic business plan. Targets and
goals outlined in paragraphs (c)(2) and
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(c)(3) of this section must be included
in each direct lender association’s
operational and strategic business plan
for at least the succeeding 3 years (as
set forth in §618.8440 of this chapter).

(f) YBS program internal controls. Each
direct lender association must have in-
ternal controls that establish clear
lines of responsibility for YBS program
implementation, YBS performance re-
sults, and YBS quarterly reporting to
the association’s board of directors.

[69 FR 16470, Mar. 30, 2004]

§614.4170 General.

Direct lenders shall be responsible for
the servicing of the loans that they
make. However, loan participation
agreements may designate specific
loan servicing efforts to be accom-
plished by a participating institution.
Each direct lender shall adopt loan
servicing policies and procedures to as-
sure that loans will be serviced fairly
and equitably for the borrower while
minimizing the risk for the lender.
Procedures shall include specific plans
that help preserve the quality of sound
loans and that help correct credit defi-
ciencies as they develop.

(a) The Farm Credit Bank shall pro-
vide guidelines for the servicing of
loans by the Federal land bank associa-
tions. The servicing may be accom-
plished either under the direct super-
vision of the bank or under delegated
authority.

(b) The servicing of loans which are
participated in by Farm Credit System
institutions shall be in accordance
with §614.4325.

(c) In the development of loan serv-
icing policies and procedures, the fol-
lowing criteria shall be included:

(1) Term loans. The objective shall be
to provide borrowers with prompt and
efficient service with respect to actions
in such areas as personal liability, par-
tial release of security, insurance re-
quirements or adjustments, loan divi-
sions or transfers, or conditional pay-
ments. Procedures shall provide for
adequate inspections, reanalyses, re-
appraisals, controls on payment of in-
surance and taxes (and for payment
when necessary), and prompt exercise
of legal options to preserve the lender’s
collateral position or guard against
loss. Loan servicing policies for rural
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home loans shall recognize the inher-
ent differences between agricultural
and rural home lending.

(2) Operating loans. The objective
shall be to service such loans to assure
disbursement in accordance with the
basis of approval, repayment from the
sources obligated or pledged, and to
minimize risk exposure to the lender.
Procedures shall require:

(i) The procurement of periodic oper-
ating data essential for maintaining
control, for the proper analysis of such
data, and prompt action as needed;

(ii) Inspections, reappraisals, and
borrower visits appropriate to the na-
ture and quality of the loan; and

(iii) Controls on insurance, margin
requirements, warehousing, and the
prompt exercise of legal options to pre-
serve the lender’s collateral position
and guard against loss.

(3) Legal entity loans. In addition to
the foregoing servicing objectives for
term and operating loans, procedures
for servicing these loans shall require
procurement of data on changes in
ownership, control, and management;
review of business objectives, financing
programs, organizational structure,
and operating methods, and appro-
priate analysis of such changes with
provision for action as needed.

[87 FR 11424, June 7, 1972, as amended at 40
FR 17745, Apr. 22, 1975. Redesignated at 46 FR
51878, Oct. 22, 1981 and amended at 48 FR
54475, Dec. 5, 1983; 51 FR 39502, Oct. 28, 1986;
57 FR 38250, Aug. 24, 1992; 61 FR 67187, Dec. 20,
1996. Redesignated at 75 FR 35968, June 24,
2010]

§614.4175 Uninsured voluntary and in-
voluntary accounts.

(a) Borrowers may make voluntary
advance payments on their loans or,
under agreement with a System insti-
tution, may make voluntary advance
conditional payments intended to be
applied to future maturities. The mon-
ies in the advance conditional payment
accounts may be available for return to
the borrower in lieu of increasing his
loan. System institutions may pay in-
terest on advance conditional pay-
ments for the time the funds are held
unapplied at a rate not to exceed the
rate charged on the related loan(s).
System institutions shall hold any ad-
vance conditional payments received in
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accordance with this section in vol-
untary advance payment accounts.

(b) System institutions may estab-
lish involuntary payment accounts in-
cluding, but not limited to, funds held
for the borrower, such as loan proceeds
to be disbursed for which the borrower
is obligated; the unapplied insurance
proceeds arising from any insured loss;
and total insurance premiums and ap-
plicable taxes collected in advance in
connection with any loan.

[63 FR 35454, Sept. 14, 1988. Redesignated at
75 FR 35968, June 24, 2010]

Subpart E—Loan Terms and
Conditions

SOURCE: 55 FR 24884, June 19, 1990, unless
otherwise noted.

§614.4200 General requirements.

(a) Terms and conditions. (1) The
terms and conditions of each loan made
by a Farm Credit bank or association
shall be set forth in a written docu-
ment or documents, such as a loan
agreement, promissory note, or other
instrument(s) appropriate to the type
and amount of the credit extension, in
order to establish loan conditions and
performance requirements. Copies of
all documents executed by the bor-
rower in connection with the closing of
a loan made under titles I or II of the
Act shall be provided to the borrower
at the time of execution and at any
time thereafter that the borrower re-
quests additional copies.

(2) The terms and conditions of all
loans shall be adequately disclosed in
writing to the borrower not later than
loan closing. For loans made under ti-
tles I and II of the Act, the institution
shall provide prompt written notice of
the approval of the loan.

(3) Applicants shall be provided noti-
fication of the action taken on each
credit application in compliance with
the requirements of 12 CFR 202.9.

(b) Security. (1) Long-term real estate
mortgage loans must be secured by a
first lien interest in real estate, except
that the loans may be secured by a sec-
ond lien interest if the institution also
holds the first lien on the property. No
funds shall be advanced, under a le-
gally binding commitment or other-
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wise, if the outstanding loan balance
after the advance would exceed 85 per-
cent (or 97 percent as provided in sec-
tion 1.10(a) of the Act) of the appraised
value of the real estate, except that a
loan on which private mortgage insur-
ance is obtained may exceed 85 percent
of the appraised value of the real estate
to the extent that the loan amount in
excess of 85 percent is covered by such
insurance. The real estate that is used
to satisfy the loan-to-value limitation
must be comprised primarily of agri-
cultural or rural property, including
agricultural land and improvements
thereto, a farm-related business, a
marketing or processing operation, a
rural residence, or real estate used as
an integral part of an aquatic oper-
ation.

(2) Notwithstanding the requirements
of paragraph (b)(1) of this section, the
lending institution may advance funds
for the payment of taxes or insurance
premiums with respect to the real es-
tate, reschedule loan payments, grant
partial releases of security interests in
the real estate, and take other actions
necessary to protect the lender’s col-
lateral position. Any action taken that
results in exceeding the loan-to-value
limitation shall be in accordance with
a policy of the institution’s board of di-
rectors and adequately documented in
the loan file.

(3) Short- and intermediate-term
loans may be secured or unsecured as
the documented creditworthiness of
the borrower warrants.

(4) In addition to the requirements in
paragraph (b)(1) of this section, a long-
term, non-farm rural home loan, in-
cluding a revolving line of credit, shall
be secured by a first lien on the prop-
erty, except that it may be secured by
a second lien if the institution also
holds the first lien on the property. A
short- or intermediate-term loan on a
rural home, including a revolving line
of credit, must be secured by a lien on
the property unless the financing is
provided exclusively for repairs, re-
modeling, or other improvements to
the rural home, in which case the loan
may be secured by other property or
unsecured if warranted by the docu-
mented creditworthiness of the bor-
rower.
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(5) Except as provided in §614.4231,
loans made under title III of the Act
may be secured or unsecured, as appro-
priate for the purpose of the loan and
the documented creditworthiness of
the borrower.

[62 FR 51014, Sept. 30, 1997]

§614.4231 Certain seasonal commodity
loans to cooperatives.

Loans on certain commodities that
are part of government programs shall
comply with the criteria established
for those programs. Security taken on
program commodities shall be con-
sistent with prudent lending practices
and ensure compliance with the gov-
ernment program. The bank shall pro-
vide for periodic review by bank offi-
cials of any custodial activities and
shall provide notice to the custodians
that their activities are subject to re-
view and examination by the Farm
Credit Administration.

[62 FR 51015, Sept. 30, 1997]

§614.4232 Loans to domestic lessors.

Loans and financial assistance ex-
tended by banks for cooperatives and
agricultural credit banks to domestic
lessors to finance equipment or facili-
ties leased by a stockholder of the
bank shall be subject to the following
terms and conditions:

(a) The term of the loan shall not be
longer than the total period of the
lease;

(b) The contract between the lessor
and lessee shall establish that the
leased assets are effectively under the
control of the lessee and that such con-
trol shall continue in effect for essen-
tially all of the term of the lease;

(c) The lessee must hold at least one
share of stock or one participation cer-
tificate; and

(d) The leased equipment and facili-
ties must be primarily for use in the
lessee’s operations in the TUnited
States.

[65 FR 24884, June 19, 1990, as amended at 64
FR 34517, June 28, 1999]

§614.4233 International loans.

Term loans made by banks for co-
operatives and agricultural -credit
banks under the authority of section
3.7(b) of the Act and §613.3200 of this
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chapter to foreign or domestic parties
who are not shareholders of the bank
shall be subject to the following condi-
tions:

(a) The loan shall be denominated in
a currency to eliminate foreign ex-
change risk on repayment.

(b) The borrower’s obligations shall
be guaranteed or insured against de-
fault under such policies as are avail-
able in the United States and other
countries. Exceptions may be made
where a prospective borrower has had a
longstanding successful business rela-
tionship with an eligible cooperative
borrower or an eligible cooperative
which is not a borrower if the prospec-
tive borrower has a high credit rating
as determined by the bank.

(¢c) For a borrower in which a voting
stockholder of the bank has a majority
ownership interest, financing may be
extended for the full value of the trans-
action; otherwise, financing may be ex-
tended only to approximate the percent
of ownership.

[66 FR 24884, June 19, 1990, as amended at 55
FR 28886, July 16, 1990; 556 FR 50544, Dec. 17,
1990; 56 FR 5927, Feb. 14, 1991; 62 FR 4445, Jan.
30, 19971

Subpart F—Collateral Evaluation
Requirements

SOURCE: 59 FR 46730, Sept. 12, 1994, unless
otherwise noted.

§614.4240 Collateral definitions.

For the purposes of this part, the fol-
lowing definitions shall apply:

(a) Abundance of caution, when used
to describe decisions to require collat-
eral, means that the collateral is taken
in circumstances in which:

(1) It is not required by statute, regu-
lation, or the institution’s policies; and

(2) A prudent lender would extend
credit based on a borrower’s income
and/or other collateral, absent the real
estate, and the decision to extend cred-
it was, in fact, based on other sources
of revenue or collateral.

(b) Appraisal means a written state-
ment independently and impartially
prepared by a qualified appraiser set-
ting forth an opinion as to the market
value of an adequately described prop-
erty as of a specific date(s), supported
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by the presentation and analysis of rel-
evant market information.

(c) Appraisal Foundation means the
Appraisal Foundation established on
November 30, 1987, by professional ap-
praisal organizations, as a not-for-prof-
it corporation under the laws of Illi-
nois, in order to enhance the quality of
professional appraisals.

(d) Appraisal Subcommittee means the
Appraisal Subcommittee of the Federal
Financial Institutions Examination
Council.

(e) Business loan means a loan or
other extension of credit to any cor-
poration, general or limited partner-
ship, business trust, joint venture, sole
proprietorship, or other business entity
(including entities and individuals en-
gaged in farming enterprises).

(f) Cost approach means the process
by which an evaluator establishes an
indicated value by measuring the cur-
rent market cost to construct a repro-
duction of or replacement for the im-
provements, minus the amount of de-
preciation (physical deterioration, or
functional and/or external obsoles-
cence) evident in the structure from all
causes, plus the market value of the
land.

(g) Evaluation means a study of the
nature, quality, or utility of, interest
in, or aspects of, an asset. An evalua-
tion may take the form of a valuation
or an appraisal.

(h) Fee appraiser means a qualified
evaluator who is not an employee of
the party contracting for the comple-
tion of the evaluation and who per-
forms an evaluation on a fee basis. For
purposes of this subpart, a fee ap-
praiser may include a staff evaluator
from another Farm Credit System in-
stitution only if the employing institu-
tion is not operating under joint man-
agement with the contracting institu-
tion. In addition, for purposes of per-
sonal and intangible collateral evalua-
tions, the term ‘‘fee appraiser’” in-
cludes, but is not limited to, certified
public accountants, equipment dealers,
grain buyers, livestock buyers, and
auctioneers.

(i) FIRREA means the Financial In-
stitutions Recovery, Reform, and En-
forcement Act of 1989.

(j) Highest and best use means the rea-
sonable and most probable use of the

§614.4240

property that would result in the high-
est market value of vacant land or im-
proved property, as of the date of valu-
ation; or that use, from among reason-
ably probable and legally alternative
uses, found to be physically possible,
appropriately supported, financially
feasible, and which results in the high-
est land value.

(k) Income capitalization approach
means the procedure that values prop-
erty by measuring the present value of
the expected future benefits of prop-
erty ownership. This value is derived
from either:

(1) Capitalizing a single year’s in-
come expectancy or an annual average
of several years’ income expectancies
at a market-derived capitalization rate
that reflects a specific income pattern,
return on investment, and change in
the value of the investment; or

(2) Discounting the annual cashflows
for the holding period and the rever-
sion at a specified yield rate or speci-
fied yield rates which reflect market
behavior.

(1) Market value means the most prob-
able price that a property should bring
in a competitive and open market
under all conditions requisite to a fair
sale, the buyer and seller each acting
prudently, knowledgeably, and assum-
ing neither is under duress. Implicit in
this definition is the consummation of
a sale as of a specified date and the
passing of title from seller to buyer
under conditions whereby:

(1) Buyer and seller are typically mo-
tivated;

(2) Both parties are well informed or
well advised, and acting in what they
consider their best interests;

(3) A reasonable time is allowed for
exposure in the open market;

(4) Payment is made in terms of cash
in United States dollars or in terms of
financial arrangements comparable
thereto; and

(5) The price represents the normal
consideration for the property sold un-
affected by special or creative financ-
ing or sales concessions granted by
anyone associated with the sale.

(m) Personal property, for purposes of
this subpart, means all tangible and
movable property not considered real
property or fixtures.
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(n) Qualified evaluator means an indi-
vidual who is competent, reputable,
impartial, and has demonstrated suffi-
cient training and experience to prop-
erly evaluate property of the type that
is the subject of the evaluation. For
the purposes of this definition, the
term ‘‘qualified evaluator’ includes an
appraiser or valuator.

(0) Real estate means an identified
parcel or tract of land, including im-
provements, if any.

(p) Real estate-related financial trans-
actions means any transaction involv-
ing:

(1) The sale, lease, purchase, invest-
ment in, or exchange of real property,
including interests in property or the
financing thereof; or

(2) The refinancing of real property
or interests in real property; or

(3) The use of real property or inter-
ests in real property as security for a
loan or investment, including mort-
gage-backed securities.

(a) Real property means all interests,
benefits, and rights inherent in the
ownership of real estate.

(r) Sales comparison approach means
the procedure that values property by
comparing the subject property to
similar properties located in relatively
close proximity, having similar size
and utility, and having been recently
sold in arm’s-length transactions (com-
parable sales). The sales comparison
approach requires the evaluator to es-
timate the degree of similarity and dif-
ference between the subject property
and comparable sales. Such comparison
shall be made on the basis of condi-
tions of sale, financing terms, market
conditions, location, physical charac-
teristics, and income characteristics.
Appropriate adjustments shall be made
to the sales price of the comparable
property based on the identified defi-
ciencies or superiorities of the subject
property to arrive at a probable price
for which the subject property could be
sold on the date of the collateral eval-
uation.

(s) State certified appraiser means any
individual who has satisfied the re-
quirements for and has been certified
as a real estate appraiser by a State or
territory whose requirements for cer-
tification currently meet or exceed the
minimum criteria for certification
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issued by the Appraiser Qualification
Board of the Appraisal Foundation. No
individual shall be a State certified ap-
praiser unless such individual has
achieved a passing grade on a suitable
examination administered by a State
or territory that is consistent with and
equivalent to the Uniform State Cer-
tification Examination issued or en-
dorsed by the Appraiser Qualification
Board of the Appraisal Foundation. In
addition, the Appraisal Subcommittee
must not have issued a finding that the
policies, practices, or procedures of the
State or territory are inconsistent
with title XI of FIRREA.

(t) State licensed appraiser means any
individual who has satisfied the re-
quirements for licensing and has been
licensed as a real estate appraiser by a
State or territory in which the licens-
ing procedures comply with title XI of
FIRREA and in which the Appraisal
Subcommittee has not issued a finding
that the policies, practices, or proce-
dures of the State or territory are in-
consistent with title XI of FIRREA.

(u) Transaction value means:

(1) For loans or other extensions of
credit, the amount of the loan, loan
commitment, or other extensions of
credit;

(2) For sales, leases, purchases, in-
vestments in, or exchanges of real
property, the market value of the prop-
erty interest involved; and

(3) For the pools of loans or interests
in real property, the transaction value
of the individual loans or the market
value of the real property interests
comprising the pool.

(v) USPAP means the Uniform Stand-
ards of Professional Appraisal Practice
adopted by the Appraisal Foundation.

(w) Valuation means the process of es-
timating a defined value of an identi-
fied interest or interests in a specific
asset or assets as of a given date. A
valuation results from the completion
of a collateral evaluation that does not
require an appraisal.

§614.4245
cies.

Collateral evaluation poli-

(a) The board of directors of each
Farm Credit System institution that
engages in lending or leasing secured
by collateral shall adopt well-defined
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and effective collateral evaluation poli-
cies and standards, that comply with
the regulations in this subpart, to en-
sure that collateral evaluations are:

(1) Sufficiently descriptive and de-
tailed to provide ample support to the
institution’s related credit decisions;

(2) Performed based on criteria estab-
lished for the purpose of determining
the circumstances under which collat-
eral evaluations will be required and
when they will be required. Such cri-
teria must, at a minimum:

(i) Establish when an institution will
require a collateral appraisal com-
pleted under the USPAP rather than a
collateral valuation; and

(ii) Take into account such factors as
market trends, market volatility, and
various types of credit, loan servicing,
collection, and liquidation actions; and

(3) Completed by a qualified eval-
uator in an unbiased manner.

(b) The policies and standards re-
quired by this section shall, at a min-
imum, address the criteria outlined in
§§614.4250 through 614.4267 of this sub-
part.

(c) A Federal land bank association
shall, with the approval of its respec-
tive Farm Credit bank, adopt collat-
eral evaluation policies that are con-
sistent with the bank’s policies and
standards.

(d) An institution’s board of directors
may adopt specific collateral evalua-
tion requirements, consistent with the
regulations in this subpart, for loans
designated as part of a minimum infor-
mation program.

[69 FR 46730, Sept. 12, 1994, as amended at 62
FR 51015, Sept. 30, 1997]

§614.4250 Collateral evaluation stand-
ards.

(a) When real, personal, or intangible
property is taken as security for a loan
or is the subject of a lease, an evalua-
tion of such property shall be per-
formed in accordance with §614.4260
and the institutions’ policies and pro-
cedures. Such a collateral evaluation
shall be identified as either a collateral
valuation or a collateral appraisal.
Specifically, all collateral evaluations
must:

(1) Value the subject property based
upon market value as defined in
§614.4240(1);

§614.4255

(2) Be presented in a written format;

(3) Consider the purpose for which
the property will be used and the prop-
erty’s highest and best use, if different
from the intended use;

(4) Be sufficiently descriptive to en-
able the reader to ascertain the reason-
ableness of the estimated market value
and the rationale for the estimate;

(5) Provide sufficient detail (includ-
ing an identification and description of
the property) and depth of analysis to
reflect the relevant characteristics and
complexity of the subject property;

(6) Analyze and report, as appro-
priate, for real, intangible, and/or per-
sonal property, on:

(i) The current income producing ca-
pacity of the property;

(ii) A reasonable marketing period
for the property;

(iii) The current market conditions
and trends that will affect projected in-
come, to the extent such conditions
will affect the value of the property;

(iv) The appropriate deductions and
discounts as they would apply to the
property, including but not limited to,
those based on the condition of the
property, as well as the specialization
of the operation and property; and

(v) Potential liabilities, including
those associated with any hazardous
waste or other environmental con-
cerns; and

(7) Include in the evaluation report a
certification that the evaluation was
not based on a requested minimum
valuation or specific valuation or ap-
proval of a loan.

(b) For purposes of determining ap-
praisal value as required in section
1.10(a) of the Act, the definition of mar-
ket value and the requirements of this
subpart shall apply.

§614.4255 Independence requirements.

(a) Prohibitions. For all personal and
intangible property, and for all real
property exempted under §614.4260(c) of
this subpart, no person may:

(1) Perform evaluations in connection
with transactions in which such person
has a direct or indirect interest, finan-
cial or otherwise, in the loan or subject
property;

(2) As a director, vote on or approve
a loan decision on which such person
performed a collateral evaluation; or
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(3) As a director, perform a collateral
evaluation in connection with any
transaction on which such person made
or will be required to make a credit de-
cision.

(b) Officers and employees. If the insti-
tution’s internal control procedures re-
quired by §618.8430 of this chapter in-
clude requirements for either a prior
approval or post-review of credit deci-
sions, officers and employees may:

(1) Participate in a vote or approval
involving assets on which they per-
formed a collateral evaluation; or

(2) Perform a collateral evaluation in
connection with a transaction on
which they have made or will be re-
quired to make a credit decision.

(c) Real estate appraiser. Except as
provided in §614.4260(c) of this subpart,
all evaluations of real property that
serve as the primary security for a loan
shall be performed by a qualified real
estate appraiser who has no direct or
indirect interest, financial or other-
wise, in the loan or subject property
and is not engaged in the marketing,
lending, collection, or credit decision
processes of any of the following:

(1) A Farm Credit System institution
making or originating the loan;

(2) A Farm Credit System institution
operating under common management
with the institution making or origi-
nating the loan; or

(3) A Farm Credit System institution
purchasing an interest in the loan.

(d) Fee appraisers. Fee appraisers
shall be engaged directly by the Farm
Credit System institution or its agent,
and shall have no direct or indirect in-
terest, financial or otherwise, in the
property or transaction. A Farm Credit
System institution may accept a real
estate appraisal that was prepared by
an appraiser engaged directly by an-
other Farm Credit System institution,
by a United States Government agen-
cy, a Government-Sponsored Enter-
prise or by a financial institution sub-
ject to title XI of FIRREA.

(e) Loan purchases. No employee who,
acting as a State licensed or State cer-
tified appraiser, performed a real es-
tate appraisal on any collateral sup-
porting a loan shall subsequently par-
ticipate in any decision related to the
loan purchase.
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§614.4260 Evaluation requirements.

(a) Valuation. Valuations of personal
and intangible property, as well as real
property exempted under paragraph (c)
of this section, shall be performed by
qualified individuals who meet the es-
tablished standards of this subpart and
the Farm Credit System institution ob-
taining the collateral valuation.

(b) Appraisal. (1) Appraisals for real
estate-related financial transactions
with transaction values of more than
$250,000 shall be performed by a quali-
fied appraiser who is a State licensed
or a State certified real estate ap-
praiser.

(2) Appraisals for real estate-related
financial transactions with transaction
values of more than $1,000,000 shall be
performed by a qualified appraiser who
is a State certified real estate ap-
praiser.

(c) Appraisals not required. An ap-
praisal performed by a State certified
or State licensed appraiser is not re-
quired for any real estate-related fi-
nancial transaction in which any of the
following conditions are met:

(1) The transaction value is $250,000
or less;

(2) The transaction is a ‘‘business
loan” as defined in §614.4240(e) that:

(i) Has a transaction value of
$1,000,000 or less; and

(ii) Is not dependent on income de-
rived from the sale or cash rental of
real estate as the primary source of re-
payment;

(3) A lien on real property has been
taken as collateral in an abundance of
caution, and the application, when
evaluated on the five basic credit fac-
tors, without considering the subject
real estate, would support the credit
decision that was based on other
sources of repayment or collateral;

(4) A lien on real estate is not statu-
torily required and has been taken for
purposes other than the real estate’s
value;

(5) Subsequent loan transactions
(which include but are not limited to
loan servicing actions, reamortiza-
tions, modifications of loan terms, and
partial releases), provided that either:

(i) The transaction does not involve
the advancement of new loan funds
other than funds necessary to cover
reasonable closing costs; or
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(ii) There has been no obvious and
material change in market conditions
or physical aspects of the property that
threatens the adequacy of the Farm
Credit System institution’s real estate
collateral protection, even with the ad-
vancement of new loan funds;

(6) A Farm Credit System institution
purchases a loan or an interest in a
loan, pool of loans, or interests in real
property, including mortgage-backed
securities, provided that:

(i) The appraisal prepared for each
loan, pooled loan, or real property in-
terest, when originated, met the stand-
ards of this subpart, other Federal reg-
ulations adopted pursuant to FIRREA,
or the requirements of the government-
sponsored secondary market inter-
mediaries under whose auspices the in-
terest is sold; and

(ii) There has been no obvious and
material change in market conditions
or physical aspects of the property that
would threaten the Farm Credit Sys-
tem institution’s collateral position, or

(7) A Farm Credit System institution
makes or purchases a loan secured by
real estate, which loan is guaranteed
by an agency of the United States Gov-
ernment and is supported by an ap-
praisal that conforms to the require-
ments of the guaranteeing agency.

To qualify for exceptions in para-
graphs (¢)(1) through (c)(7) of this sec-
tion from the requirements of this sub-
part, the institution must have docu-
mentation justifying the use of such
exceptions in the applicable loan
file(s). In addition, the institution
must document that the repayment of
a ‘‘business loan” is not dependent on
income derived from the sale or cash
rental of real estate.

(d) FCA-required appraisals. The FCA
reserves the right to require an ap-
praisal under this subpart whenever it
believes it is necessary to address safe-
ty and soundness issues.

(e) Reciprocity. The requirements of
this subpart are satisfied by the use of
State certified or State licensed ap-
praisers from any State provided that:

(1) The appraiser is qualified to per-
form such appraisals;

(2) The applicable Farm Credit Sys-
tem institution has established policies
providing for such interstate apprais-
als; and

§614.4265

(3) The applicable State appraiser li-
censing and certification agency recog-
nizes the certification or license of the
appraiser’s State of permanent certifi-
cation or licensure.

[69 FR 46730, Sept. 12, 1994, as amended at 60
FR 2687, Jan. 11, 1995]

§614.4265

(a) Real estate shall be valued on the
basis of market value.

(b) Market value shall be determined
by a reasonable valuation method that:

(1) Considers the income capitaliza-
tion approach, the sales comparison ap-
proach, and/or the cost approach, as ap-
propriate, to determine market value;

(2) Explains and documents the
elimination of any approach not used.

(3) Reconciles the market values of
the applicable approaches; and

(c) At a minimum, the institution
shall develop and document the evalua-
tion of the income and debt servicing
capacity for the property and operation
where the transaction value exceeds
$250,000 and the real estate taken as
collateral:

(1) Is an integral part of and supports
the principal source of loan repayment;
or

(2) Is not an integral part of and does
not support the principal source of loan
repayment, but has demonstrable rent-
al market appeal, is statutorily re-
quired, and fully or partially con-
stitutes an integral part of an agricul-
tural or aquatic operation.

(d) The income-earning and debt-
servicing capacity established under
paragraph (c) of this section on such
properties shall be documented as part
of the credit analysis for any related
loan action, whether or not the income
capitalization approach value is used
as the basis for the market value con-
clusion stated in the evaluation report.

(e) Collateral closely aligned with, an
integral part of, and normally sold
with real estate (fixtures) may be in-
cluded in the value of the real estate.
All other collateral associated with the
real estate, but designated as personal
property, shall be evaluated as per-
sonal property in accordance with
§§614.4250 and 614.4266.

(f) The evaluation shall properly
identify all nonagricultural influences,

Real property evaluations.
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including, but not limited to, urban de-
velopment, mineral deposits, and com-
mercial building development value,
and the reasoning supporting the eval-
uator’s highest and best-use conclu-
sion.

(g) Where an evaluation of real prop-
erty is completed by a fee appraiser, as
defined in §614.4240(g), the institution’s
standards shall include provisions for
periodic collateral inspections per-
formed by the institution’s account of-
ficer or appropriate designee.

[69 FR 46730, Sept. 12, 1994, as amended at 71
FR 656387, Nov. 8, 2006; 75 FR 35968, June 24,
2010]

§614.4266 Personal and
property evaluations.

(a) Personal property and intangibles
shall be valued on the basis of market
value in accordance with the institu-
tion’s evaluation standards and poli-
cies.

(b) Personal property evaluations
shall include a source of comparisons
of value (i.e., equipment dealer list-
ings, Blue Book, market sales reports,
etc.) and a description of the property
being evaluated, including location of
the property and, where applicable,
quantity, species/variety, measure/
weight, value per unit and in total,
type of identification (such as brand,
bill of lading, or warehouse receipt),
quality, condition, and date.

(c) Evaluations of intangibles shall
include a review and description of the
documents supporting the property in-
terests and the marketability of the in-
tangible property, including applicable
terms, conditions, and restrictions con-
tained in the document that would af-
fect the value of the property.

(d) Where an evaluation of personal
or intangible property is completed by
a fee appraiser, as defined in
§614.4240(g), the institution’s standards
shall include provisions for periodic
collateral inspections and verification
by the institution’s account officer or
appropriate designee.

(e) When a Farm Credit System insti-
tution deems an appraisal necessary,
personal or intangible property shall be
appraised in accordance with proce-
dures and standards established by the
institution by individuals deemed
qualified by the institution to com-

intangible
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plete the work under the USPAP Com-
petency and Ethics Provisions.

[69 FR 46730, Sept. 12, 1994, as amended at 59
FR 50964, Oct. 6, 1994]

§614.4267 Professional association
membership; competency.

(a) Membership in appraisal organiza-
tions. A State certified appraiser or a
State licensed appraiser may not be ex-
cluded from consideration for an as-
signment for a real estate-related
transaction solely by virtue of mem-
bership or lack of membership in any
particular appraisal organization.

(b) Competency. All staff and fee eval-
uators, including appraisers, per-
forming evaluations in connection with
real, personal, or intangible property
taken as collateral in connection with
extensions of credit must meet the
qualification requirements of this sub-
part. However, an evaluator (as defined
in §614.4240(n)) may not be considered
competent solely by virtue of being
certified, licensed, or accredited. Any
determination of competency shall be
based on the individual’s experience
and educational background as they re-
late to the particular evaluation as-
signment for which such individual is
being considered.

Subpart G [Reserved]

Subpart H—Loan Purchases and
Sales

SOURCE: 57 FR 38247, Aug. 24, 1992, unless
otherwise noted.

§614.4325 Purchase and sale of inter-
ests in loans.

(a) Definitions. For the purposes of
this subpart, the following definitions
shall apply:

(1) Interests in loans means ownership
interests in the principal amount, in-
terest payments, or any aspect of a
loan transaction and transactions in-
volving a pool of loans, including serv-
icing rights.

(2) Lead lender means a lending insti-
tution having a direct contractual rela-
tionship with a borrower to advance
funds, which institution sells or as-
signs an interest or interests in such
loan to one or more other lenders.
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(3) Loan means any extension of cred-
it or similar financial assistance of the
type authorized under the Act, such as
guarantees, letters of credit, and other
similar transactions.

(4) Participating institution means an
institution that purchases a participa-
tion interest in a loan originated by
another lender.

(5) Sale with recourse means a sale of
a loan or an interest in a loan in which
the seller:

(i) Retains some risk of loss from the
transferred asset for any cause except
the seller’s breach of usual and cus-
tomary warranties or representations
designed to protect the purchaser
against fraud or misrepresentation; or

(ii) Has an obligation to make pay-
ments of principal or interest to any
party resulting from:

(A) Default on the payment of prin-
cipal or interest on the loan by the bor-
rower or guarantor or any other defi-
ciencies in the obligor’s performance;

(B) Changes in the market value of
the assets after transfer;

(C) Any contractual relationship be-
tween the seller and purchaser incident
to the transfer that, by its terms, could
continue even after final payment, de-
fault, or other termination of the as-
sets transferred; or

(D) Any other cause, except the re-
tention at servicing rights alone shall
not constitute recourse.

(6) Subordinated participation interest
means an interest in a loan that bears
the first risk of loss, including the re-
tention of such an interest when a loan
is sold to a pooler certified by the Fed-
eral Agricultural Mortgage Corpora-
tion pursuant to title VIII of the Act,
or an interest in a pool of subordinated
participation interests purchased to
satisfy the requirements of title VIII of
the Act with respect to a loan sold to
such a certified pooler.

(b) Authority to purchase and sell inter-
ests in loans. Loans and interests in
loans may only be sold in accordance
with each institution’s lending au-
thorities, as set forth in subpart A of
this part. No Farm Credit System in-
stitution may purchase any interest in
a loan from an institution that is not a
Farm Credit System institution, ex-
cept:

§614.4325

(1) For the purpose of pooling and
securitizing such loans under title VIII
of the Act;

(2) Purchases of a participation inter-
est that qualifies under the institu-
tion’s lending authority, as set forth in
subpart A of this part, and meets the
requirements of §614.4330 of this sub-
part;

(3) Loans purchased from the Federal
Deposit Insurance Corporation, pro-
vided that the Farm Credit System in-
stitution with direct lending authority
under title I, IT or III of the Act:

(i) Conducts a thorough due diligence
prior to purchase to ensure that the
loan, or pool of loans, qualifies under
the institution’s lending authority as
set forth in subpart A of this part, and
meets scope of financing and eligibility
requirements in subpart A or subpart B
of part 613;

(ii) Obtains funding bank approval if
a Farm Credit System association pur-
chases loans or pools of loans that ex-
ceed 10 percent of total its capital;

(iii) Establishes a program whereby
each eligible borrower of the loan pur-
chased is offered an opportunity to ac-
quire the institution’s required min-
imum amount of voting stock;

(iv) Determines whether each loan
purchased, except for loans purchased
that could be financed only by a bank
for cooperatives under title III of the
Act, is a distressed loan as defined in
§617.7000, and provides borrowers of
purchased loans who acquire voting
stock the rights afforded in §617.7000,
subparts A, and D through G if the loan
is distressed; and

(v) Divests eligible purchased loans
when the borrowers elect not to ac-
quire stock under the program offered
in paragraph (b)(3)(iii) of this section
in the same manner it would divest
loans under its current business prac-
tices.

(vi) Includes information on loans
purchased under authority of this sec-
tion in the Reports of Condition and
Performance required under §621.12 of
this chapter, in the format prescribed
by FCA reporting instructions.

(c) Policies. BEach Farm Credit System
institution that is authorized to sell or
purchase interests in loans under sub-
part A of this part shall exercise that
authority in accordance with a policy

137



§614.4325

adopted by its board of directors that
addresses the following matters:

(1) The types of purchasers to which
the institution is authorized to sell in-
terests in loans;

(2) The types of loans in which the in-
stitution may purchase or sell an inter-
est and the types of interests which
may be purchased or sold;

(3) The underwriting standards to be
applied in the purchase of interests in
loans:

(4) Such limitations on the aggregate
principal amount of interests in loans
that the institution may purchase from
a single institution as are necessary to
diversify risk, and such limitations on
the aggregate amount the institution
may purchase from all institutions as
are necessary to assure that service to
the territory is not impeded;

(5) Provision for the identification
and reporting of loans in which inter-
ests are sold or purchased;

(6) Requirements for providing and
securing in a timely manner adequate
credit and other information needed to
make an independent credit judgment;
and

(7) Any limitations or conditions to
which sales or purchases are subject
that the board deems appropriate, in-
cluding arbitration.

(d) Purchase and sale agreements.
Agreements to purchase or sell an in-
terest in a loan shall, at a minimum:

(1) Identify the particular loan(s) to
be covered by the agreement;

(2) Provide for the transfer of credit
and other borrower information on a
timely and continuing basis;

(3) Provide for sharing, dividing, or
assigning collateral;

(4) Identify the nature of the inter-
est(s) sold or purchased;

(5) Set forth the rights and obliga-
tions of the parties and the terms and
conditions of the sale; and

(6) Contain any terms necessary for
the appropriate administration of the
loan and the protection of the interests
of the Farm Credit System institution.

(e) Independent credit judgment. Each
institution that purchases an interest
in a loan shall make a judgment on the
creditworthiness of the borrower that
is independent of the originating or
lead lender and any intermediary seller
or broker prior to the purchase of the
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interest and prior to any servicing ac-
tion that alters the terms of the origi-
nal agreement, which judgment shall
not be delegated to any person(s) not
employed by the institution. A Farm
Credit System institution that pur-
chases a loan or any interest therein
may use information, such as apprais-
als or collateral inspections, furnished
by the originating or lead lender, or
any intermediary seller or broker; how-
ever, the purchasing Farm Credit Sys-
tem institution shall independently
evaluate such information when exer-
cising its independent credit judgment.
No employee who performed a real es-
tate appraisal on any collateral sup-
porting a loan shall participate in the
decision to purchase that loan. The
independent credit judgment shall be
documented by a credit analysis that
considers factors set forth in the loan
underwriting standards adopted pursu-
ant to §614.4150 of this part and is inde-
pendent of the originating institution
and any intermediary seller or broker.
The credit analysis shall consider such
credit and other borrower information
as would be required by a prudent lend-
er and shall include an evaluation of
the capacity and reliability of the
servicer. Boards of directors of jointly
managed institutions shall adopt pro-
cedures to ensure that the interests of
their respective shareholders are pro-
tected in participation between such
institutions.

(f) Limitations. The aggregate prin-
cipal amount of interests in loans pur-
chased from a single lead lender and
the aggregate principal amount of in-
terests in loans purchased from other
institutions shall not exceed the limits
set in the institution’s policy.

(g) Sales with recourse. When a loan or
interest in a loan is sold with recourse,
it shall be accorded the following
treatment:

(1) The loan shall be considered, to
the extent of the recourse, an exten-
sion of credit by the purchaser to the
seller, as well as an extension of credit
from the seller to the borrower(s), for
the purpose of determining whether
credit extensions to a borrower are
within the lending limits established in
subpart J of this part.
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(2) The amount of the loan subject to
the recourse agreement shall be consid-
ered a loan sold with recourse for the
purpose of computing permanent cap-
ital ratios.

(h) Transactions through  agents.
Transactions pertaining to purchases
of loans, including the judgement on
creditworthiness, may be performed
through an agent, provided that:

(1) The institution establishes the
necessary criteria in a written agency
agreement that outlines, at a min-
imum, the scope of the agency rela-
tionship and obligates the agent to
comply with the institution’s under-
writing standards;

(2) The institution periodically re-
views the agency relationship to deter-
mine if the agent’s actions are in the
best interest of the institution;

(3) The agent must be independent of
the seller or intermediate broker in the
transaction; and

(4) If an association’s funding bank
serves as its agent, the agency agree-
ment must provide that:

(i) The association can terminate the
agreement upon no more than 60 days
notice to the bank;

(ii) The association may, in its dis-
cretion, require the bank to purchase
from the association any interest in a
loan that the association determines
does not comply with the terms of the
agency agreement or the association’s
loan underwriting standards.

[67 FR 38247, Aug. 24, 1992, as amended at 58
FR 40321, July 28, 1993; 62 FR 51015, Sept. 30,
1997; 64 FR 34517, June 28, 1999; 67 FR 1285,
Jan. 10, 2002; 76 FR 30250, May 25, 2011]

§614.4330 Loan participations.

Agreements to purchase or sell a par-
ticipation interest shall be subject to
the provisions of §614.4325 of this sub-
part, and, in addition, shall satisfy the
requirements of this section.

(a) Participation agreements. Agree-
ments to purchase or sell a participa-
tion interest in a loan shall, in addi-
tion to meeting the requirements of
§614.4325(d) of this subpart, at a min-
imum:

(1) Define the duties and responsibil-
ities of the participating institution
and the lead lender, and/or the serv-
icing institution, if different from the
lead lender.

§614.4335

(2) Provide for loan servicing and
monitoring of the servicer;

(3) Set forth authorization and condi-
tions for action in the event of bor-
rower distress or default;

(4) Provide for sharing of risk;

(5) Set forth conditions for the offer-
ing and acceptance of the loan partici-
pation and termination of the agree-
ment;

(6) Provide for sharing of fees, inter-
est charges, and costs between partici-
pating institutions;

(7) Provide for a method of resolution
of disagreements arising under the
agreement between two or more insti-
tutions;

(8) Specify whether the contract is
assignable by either party; and

(9) Provide for the issuance of certifi-
cates evidencing a participation inter-
est in a loan.

(b) Intrasystem participations. Loans
participated between or among Farm
Credit System institutions shall meet
the borrower eligibility, membership,
loan term, loan amount, loan security,
and stock purchase requirements of the
originating lender.

[67 FR 38247, Aug. 24, 1992, as amended at 67
FR 1285, Jan. 10, 2002]

§614.4335
ments.

Borrower stock require-

(a) In general. Except as provided in
paragraph (b) of this section, a bor-
rower shall meet the minimum bor-
rower stock purchase requirements as
a condition of obtaining a loan.

(b) Loans designated for sale into a sec-
ondary market. (1) An institution’s by-
laws may provide that the institution’s
minimum borrower stock purchase re-
quirements do not apply if a loan is
designated, at the time it is made, for
sale into a secondary market.

(2) If a loan designated for sale under
paragraph (b)(1) of this section is not
sold into a secondary market during
the 180-day period that begins on the
date of designation, the institution’s
minimum borrower stock purchase re-
quirements shall apply.

(c) Retirement of borrower stock—(1) In
general. Borrower stock may be retired
only if the institution meets the min-
imum permanent capital requirements
imposed by the FCA pursuant to the
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Act or regulations and, except as pro-
vided in paragraph (c)(2) of this sec-
tion, in accordance with the following:

(i) Borrower stock may be retired if
the entire loan is sold without re-
course, provided that when the loan is
sold without recourse to another Farm
Credit System institution, the bor-
rower may elect to hold stock in either
the selling or purchasing institution.

(ii) Borrower stock may not be re-
tired when the entire loan is sold with
recourse.

(iii) When an interest in a loan is sold
without recourse, a proportionate
amount of borrower stock may be re-
tired, but in no event may stock be re-
tired below the institution’s minimum
stock purchase requirements for the in-
terest retained.

(iv) If an institution repurchases a
loan on which the stock has been re-
tired, the borrower shall be required to
repurchase stock in the amount of the
minimum stock purchase requirement.

(2) Loans sold into a secondary market.
An institution’s bylaws may provide
that all outstanding voting stock held
by a borrower with respect to a loan
shall be retired when the loan is sold
into a secondary market.

(d) Applicability. In the case of a loan
sold into a secondary market under
title VIII of the Act, paragraphs (b)(1)
and (c)(2) of this section apply regard-
less of whether the institution retains
a subordinated participation interest
in a loan or pool of loans or contributes
to a cash reserve.

[62 FR 63646, Dec. 2, 1997]

§614.4337 Disclosure to borrowers.

When a loan or an interest in a loan
other than a participation interest is
sold with servicing rights, the disclo-
sure shall be made to the borrower in
accordance with this section:

(a) The selling institution shall dis-
close to the borrower at least 10 days
prior to the borrower’s next payment
date;

(1) The name, address, and telephone
number of the purchasing institution;

(2) The name and address of the party
to whom payment is to be made;

(3) A description of the impact of the
sale on statutory borrower rights after
the sale;
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(4) Any terms in the agreement that
would permit a purchaser to change
the terms or conditions of the loan.

(b) A Farm Credit System institution
that purchases a loan or a non-partici-
pation interest therein shall not take
any servicing action that adversely af-
fects the borrower until it ensures that
disclosure has been made to the bor-
rower of:

(1) The name, address, and telephone
number of the purchasing institution;
and

(2) The address where the payment
should be sent.

Subpart I—Loss-Sharing
Agreements

§614.4340 General.

(a) Upon the approval of the board of
directors of the respective Farm Credit
System institutions, any System bank,
association, or service corporation or
service association may enter into an
agreement to share loan and other
losses with any other institution(s) of
the System. As appropriate, a loss-
sharing agreement may contain provi-
sions relating to definitions of terms,
terms and conditions for activation,
determinations of assessment for-
mulas, limitations on assessments, re-
imbursements, administration, arbitra-
tion, and provisions for amendment
and termination.

(b) System institutions may agree
among themselves to share losses for
the purpose of protecting against the
impairment of capital stock or partici-
pation certificates, or for any other
purpose. Agreements may provide for
sharing losses that arise in the future
or that were recognized by one or more
of the signatory institutions before the
date of the agreement. Agreements
may contain provisions that are not
entirely reciprocal among the signato-
ries to the agreement. Loss-sharing
agreements can provide for the sharing
of loan losses, operating losses, cas-
ualty losses, losses on high risk assets,
or any other losses.

[49 FR 48910, Dec. 17, 1984, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989]
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§614.4345 Guaranty agreements.

Guaranty agreements under which a
percentage of the risk associated with
specific loans is assumed may be en-
tered into by or among System banks
and associations.

[49 FR 48910, Dec. 17, 1984, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989]

Subpart J—Lending and Leasing
Limits

SOURCE: 58 FR 40321, July 28, 1993, unless
otherwise noted.

§614.4350 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

(a) Borrower means an individual,
partnership, joint venture, trust, cor-
poration, or other business entity to
which an institution has made a loan
or a commitment to make a loan either
directly or indirectly. Excluded are a
Farm Credit System association or
other financing institution that com-
ply with the criteria in section 1.7(b) of
the Act and the regulations in subpart
P of this part. For the purposes of this
subpart, the term ‘‘borrower’’ includes
any customer to whom an institution
has made a lease or a commitment to
make a lease.

(b) Commitment means a legally bind-
ing obligation to extend credit, enter
into lease financing, purchase or par-
ticipate in loans or leases, or pay the
obligation of another, which becomes
effective at the time such commitment
is made.

(c) Loan means any extension of, or
commitment to extend, credit author-
ized under the Act whether it results
from direct negotiations between a
lender and a borrower or is purchased
from or discounted for another lender.
This includes participation interests.
The term ‘‘loan’ includes loans and
leases outstanding, obligated but
undisbursed commitments to lend or
lease, contracts of sale, notes receiv-
able, other similar obligations, guaran-
tees, and all types of leases. An institu-
tion ‘“makes a loan or lease’ when it
enters into a commitment to lend or
lease, advances new funds, substitutes
a different borrower or lessee for a bor-

§614.4351

rower or lessee who is released, or
where any other person’s liability is
added to the outstanding loan, lease or
commitment.

(d) Primary liability means an obliga-
tion to repay that is not conditioned
upon an unsuccessful prior demand on
another party.

(e) Secondary liability means an obli-
gation to repay that only arises after
an unsuccessful demand on another
party.

[68 FR 40321, July 28, 1993, as amended at 64
FR 34517, June 28, 1999]

§614.4351 Computation of lending and
leasing limit base.

(a) Lending and leasing limit base. An
institution’s lending and leasing limit
base is composed of the permanent cap-
ital of the institution, as defined in
§615.5201 of this chapter, with adjust-
ments applicable to the institution
provided for in §615.5207 of this chapter,
and with the following further adjust-
ments:

(1) Where one institution invests in
another institution in connection with
the sale of a loan participation inter-
est, the amount of investment in the
institution purchasing this participa-
tion interest that is owned by the in-
stitution originating the loan shall be
counted in the lending and leasing
limit base of the originating institu-
tion and shall not be counted in the
lending and leasing limit base of the
purchasing institution.

(2) Any amounts of preferred stock
not eligible to be included in total cap-
ital as defined in §628.2 of this chapter
must be deducted from the lending
limit base, except that otherwise eligi-
ble third-party capital that is required
to be excluded from total capital under
§628.23 of this chapter may be included
in the lending limit base.

(b) Timing of calculation. The lending
limit base will be calculated on a
monthly basis as of the preceding
month end.

[68 FR 40321, July 28, 1993, as amended at 59
FR 37403, July 22, 1994; 64 FR 34517, June 28,
1999; 70 FR 35348, June 17, 2005; 70 FR 53907,
Sept. 13, 2005; 81 FR 49772, July 28, 2016]
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§614.4352 Farm Credit Banks and ag-
ricultural credit banks.

(a) Farm Credit Banks. No Farm Cred-
it Bank may make or discount a loan
to a borrower if the consolidated
amount of all loans outstanding and
undisbursed commitments to that bor-
rower exceed 15 percent of the bank’s
lending and leasing limit base.

(b) Agricultural credit banks. (1) No ag-
ricultural credit bank may make or
discount a loan to a borrower under the
authority of title I of the Act if the
consolidated amount of all loans out-
standing and undisbursed commit-
ments to that borrower exceed 15 per-
cent of the bank’s lending and leasing
limit base.

(2) No agricultural credit bank may
make or discount a loan to a borrower
under the authority of title III of the
Act if the consolidated amount of all
loans outstanding and undisbursed
commitments to that borrower exceed
the lending and leasing limits pre-
scribed in §614.4355 of this subpart.

[68 FR 40321, July 28, 1993, as amended at 64
FR 34517, June 28, 1999; 76 FR 29997, May 24,
2011]

§614.4353 Direct lender associations.

No direct lender association may
make a loan to a borrower if the con-
solidated amount of all loans out-
standing and undisbursed commit-
ments to that borrower exceed 15 per-
cent of the association’s lending and
leasing limit base.

[68 FR 40321, July 28, 1999, as amended at 64
FR 34517, June 28, 1999; 76 FR 29997, May 24,
2011]

§614.4354 [Reserved]

§614.4355 Banks for cooperatives.

No bank for cooperatives may make
a loan if the consolidated amount of all
loans outstanding and undisbursed
commitments to that borrower exceeds
the following percentages of the lend-
ing and leasing limit base of the bank:

(a) Basic limit. (1) Term loans to eligi-
ble cooperatives: 25 percent.

(2) Term loans to foreign and domes-
tic parties: 10 percent.

(3) Lease loans qualifying under
§614.4020(a)(3) and applying to the les-
see: 25 percent.
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(4) Standby letters of credit quali-
fying under §614.4810: 35 percent.

(6) Guarantees qualifying
§614.4800: 35 percent.

(6) Seasonal loans exclusive of com-
modity loans qualifying under
§614.4231: 35 percent.

(7) Foreign trade receivables quali-
fying under §614.4700: 50 percent.

(8) Commodity loans qualifying under
§614.4231: 50 percent.

(9) Export and import letters of cred-
it qualifying under §614.4720: 50 per-
cent.

(b) Total limit. (1) The sum of term
and seasonal loans exclusive of com-
modity loans qualifying under
§614.4231: 35 percent.

(2) The sum of paragraphs (a)(1)
through (a)(9) of this section: 50 per-
cent.

[68 FR 40321, July 28, 1993, as amended at 62
FR 51015, Sept. 30, 1997; 64 FR 34517, June 28,
1999; 71 FR 65387, Nov. 8, 2006]

under

§614.4356 Farm Credit Leasing Serv-
ices Corporation.

The Farm Credit Leasing Services
Corporation may enter into a lease
agreement with a lessee if the consoli-
dated amount of all leases and
undisbursed commitments to that les-
see or any related entities does not ex-
ceed 15 percent of its lending and leas-
ing limit base.

[64 FR 34517, June 28, 1999,as amended at 76
FR 29997, May 24, 2011]

§614.4357 Banks for cooperatives look-
through notes.

Where a bank for cooperatives makes
a loan to an eligible borrower that is
secured by notes of individuals or busi-
ness entities, the basic lending limits
provided in §614.4355 may be applied to
each original notemaker rather than to
the loan to the eligible borrower, if:

(a) Each note is current and carries a
full recourse endorsement or uncondi-
tional guarantee by the borrower;

(b) The bank determines the finan-
cial condition, repayment capacity,
and other credit factors of the loan to
the original maker reasonably justify
the credit granted by the endorser; and

(c) The loans are fully supported by
documented loan files, which include,
at a minimum:
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(1) A credit report supporting the
bank’s finding that the financial condi-
tion, repayment capacity, and other
factors of the maker of the notes being
pledged justify the credit extended by
the bank and/or endorser;

(2) A certification by a bank officer
designated for that purpose by the loan
or executive committee that the finan-
cial responsibility of the original
notemaker has been evaluated by the
loan committee and the bank is relying
primarily on each such maker for the
payment of the obligation; and

(3) Other credit information normally
required of a borrower when making
and administering a loan.

[58 FR 40321, July 28, 1993. Redesignated at 64
FR 34517, June 28, 1999]

§614.4358 Computation of obligations.

(a) Inclusions. The computation of
total loans to each borrower for the
purpose of computing their lending and
leasing limit shall include:

(1) The total unpaid principal of all
loans and lease balances outstanding
and the total amount of undisbursed
commitments except as excluded by
paragraph (b) of this section. This
amount shall include loans that have
been charged off on the books of the in-
stitution in whole or in part but have
not been collected, except to the extent
that such amounts are not legally col-
lectible;

(2) Purchased interests in loans, in-
cluding participation interests, to the
extent of the amount of the purchased
interest, including any undisbursed
commitment;

(3) Loans attributed to a borrower in
accordance with §614.4359.

(b) Exclusions. The following loans
when adequately documented in the
loan file, may be excluded from loans
to a borrower subject to the lending
and leasing limit:

(1) Any loan or portion of a loan that
carries a full faith and credit perform-
ance guaranty or surety of any depart-
ment, agency, bureau, board, commis-
sion, or establishment of the United
States government, provided there is
no evidence to suggest that the guar-
anty has become unenforceable and the
institution can demonstrate that it is
in compliance with the terms and con-
ditions of the guaranty.

§614.4358

(2) Any loan or portion of a loan
guaranteed by a Farm Credit System
institution, pursuant to the provisions
of §614.4345 on guaranty agreements.
This exclusion does not apply to the in-
stitution providing the guaranty.

(3) Any loan or portion of a loan that
is secured by bonds, notes, certificates
of indebtedness, or Treasury bills of
the United States or by other obliga-
tions guaranteed as to principal and in-
terest by the United States govern-
ment, provided the loans are fully se-
cured by the current market value of
such obligations. If the market value of
the collateral declines to below the
balance of the loan, and the entire
loan, individually, or when combined
with other loans and undisbursed com-
mitments to or attributed to the bor-
rower, causes the borrower’s total in-
debtedness to exceed the institution’s
lending limit, the institution shall
have 5 business days to bring the loan
into conformance before it shall be
deemed to be in violation of the lend-
ing limit.

(4) Interests in loans sold, including
participation interests, when the sale
agreement meets the following require-
ments:

(i) The interest must be sold without
recourse; and

(ii) The agreement under which the
interest is sold must provide for the
sharing of all payments of principal,
collection expenses, collateral pro-
ceeds, and risk of loss on a pro rata
basis according to the percentage in-
terest in the principal amount of the
loan. Agreements that provide for the
pro rata sharing to commence at the
time of default or similar event, as de-
fined in the agreement under which the
interest is sold, shall be considered to
be pro rata agreements, notwith-
standing the fact that advances are
made and payments are distributed on
a basis other than pro rata prior to
that time.

(5) Interests in leases sold when the
sale agreement provides that:

(i) The interest sold must be:

(A) An undivided interest in all the
lease payments or the residual value of
all the leased property; or

(B) A fractional undivided interest in
the total lease transaction;
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(ii) The interest must be sold without
recourse; and

(iii) Sharing of all lease payments
must be on a pro rata basis according
to the percentage interest in the lease
payments.

(6) Loans sold in their entirety to a
pooler certified by the Federal Agricul-
tural Mortgage Corporation, if an in-
terest in a pool of subordinated partici-
pation interests is purchased to satisfy
the requirements of title VIII of the
Act.

[68 FR 40321, July 28, 1993. Redesignated and
amended at 64 FR 34517, June 28, 1999; 67 FR
1285, Jan. 10, 2002]

§614.4359 Attribution rules.

(a) For the purpose of applying the
lending and leasing limit to the indebt-
edness of a borrower, loans to a related
borrower shall be combined with loans
outstanding to the borrower and at-
tributed to the borrower when any one
of the following three conditions exist:

(1) Liability. (i) The borrower has pri-
mary or secondary liability on a loan
made to the related borrower. The
amount of such loan attributable to
the borrower is limited to the amount
of the borrower’s liability.

(ii) This section does not require at-
tribution of a guarantee taken out of
an abundance of caution. To qualify for
the abundance of caution exception to
the requirements of this subpart, the
institution must document in the loan
file that the loan, when evaluated
under the loan underwriting standards
adopted pursuant to §614.4150 of this
part without considering the guar-
antee, would support the credit deci-
sion under the same basic terms and
conditions.

(iii) For the banks for cooperatives
and agricultural credit banks operating
under title III authorities of the Act,
look-through notes are exempt from
the lending limit provisions provided
they meet the criteria of §614.4357.

(2) Financial interdependence. The op-
erations of a borrower and related bor-
rower are financially interdependent.
Financial interdependence exists if the
borrower is the primary source of re-
payment for a related borrower’s loan,
or if the operations of the borrower and
the related borrower are commingled.
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(i) The borrower shall be considered
the primary source of repayment on
the loan to the related borrower if the
borrower is obligated to supply 50 per-
cent or more of the related borrower’s
annual gross receipts, and reliance on
the income from one another is such
that, regardless of the solvency and li-
quidity of the borrower’s operations,
the debt service obligation of the re-
lated borrower could not be met if in-
come flow from the borrower is inter-
rupted or terminated. For the purpose
of this paragraph, gross receipts in-
clude, but are not limited to, revenues,
intercompany loans, dividends and cap-
ital contributions.

(ii) The assets or operations of the
borrower and related borrower are con-
sidered to be commingled if they can-
not be separated without materially
impacting the economic survival of the
individual operations and their ability
to repay their loans.

(3) Control. The borrower directly or
indirectly controls the related bor-
rower. A borrower is deemed to control
a related borrower if either paragraph
(a)(3)(i) or (a)3)(ii) of this section
exist:

(i) The borrower, directly or acting
through one or more other persons,
owns 50 percent or more of the stock of
the related borrower; or

(ii) The borrower, directly or acting
through one or more other persons,
owns or has the power to vote 25 per-
cent or more of the voting stock of a
related borrower, and meets at least
one of the following three conditions:

(A) The borrower shares a common
directorate or management with a re-
lated borrower. A common directorate
is deemed to exist when a majority of
the directors, trustees, or other per-
sons performing similar functions of
one borrower also serves the other bor-
rower in a like capacity. A common
management is deemed to exist if any
employee of the borrower holds the po-
sition of chief executive officer, chief
operating officer, chief financial offi-
cer, or an equivalent position in the re-
lated borrower’s organization.

(B) The borrower controls in any
manner the election of a majority of
directors of a related borrower.
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(C) The borrower exercises or has the
power to exercise a controlling influ-
ence over management of a related bor-
rower’s operations through the provi-
sions of management placement or
marketing agreements, or providing
services such as insurance carrier or
bookkeeping.

(b) Each institution shall make pro-
visions for appropriately designating
loans to a related borrower that are
combined with the borrower’s loan and

§614.4360

attributed to the borrower to ensure
that loans to the borrower are within
the lending and leasing limits.

(c) Attribution rules table. For the pur-
poses of applying the lending and leas-
ing limit to the indebtedness of a bor-
rower, loans to a related borrower shall
be combined with loans outstanding to
the borrower and attributed to the bor-
rower when any one of three attribu-
tion rules are met as outlined in Table
1.

TABLE 1
Attribution rule Criteria per §614.4359 Attribute

(A) Liability ....ccccorveerieiereecrees Borrower has primary or secondary liability Yes.*

*to the extent of the borrower’s liabil- | Borrower’s liability is taken out of an abundance of caution .. No.*
ity.

Look-through notes (BC only) ..o No.

(B) Financial Interdependence .......... Source of Repayment:

(Economic survival of the borrower’s | Borrower is obligated to supply 50 percent or more of related borrower’s | Yes.
operation will materially impact annual gross receipts, and reliance on the income from one another
economic survival of the related is such that the debt service of the related borrower could not be met
borrowers operation). if income flow from the borrower is interrupted or terminated.

Commingled Operations:

Assets or operations of the borrowers are commingled and cannot be | Yes.
separated without materially impacting the borrowers’ repayment ca-
pacity

(C) CONrOl ..o The borrower owns 50 percent or more of the stock of the related bor- | Yes.

rower.

(The borrower, directly or indirectly, | The borrower owns or has the power to vote 25 percent or more of the | Yes.
controls the related borrower). voting stock of a related borrower, and

(1) Shares a common directorate or management with a related bor-
rower, or

(2) Controls the election of a majority of directors of a related borrower,
or

(3) Exercises a controlling influence over management of a related bor-
rower’s operations through the provisions of management placement
or marketing agreements, or providing services such as insurance
carrier or bookkeeping.

[68 FR 40321, July 28, 1993, as amended at 62 FR 51015, Sept. 30, 1997. Redesignated and amend-

ed at 64 FR 34517, June 28, 1999]

§614.4360 Lending and leasing limit
violations.

(a) Each loan, except loans that are
grandfathered under the provisions of
§614.4361, shall be in compliance with
the lending and leasing limit on the
date the loan is made, and at all times
thereafter. Except as provided for in
paragraph (b) of this section, loans
which are in violation of the lending
and leasing limit shall comply with the
provisions of §615.5090 of this chapter.

(b) Under the following conditions a
loan that violates the lending and leas-
ing limit shall be exempt from the pro-
visions of §615.5090 of this chapter:

(1) A loan in which the total amount

of principal outstanding and

undisbursed commitments exceed the
lending and leasing limit because of a
decline in permanent capital after the
loan was made.

(2) Loans on which funds are ad-
vanced pursuant to a commitment that
was within the lending and leasing
limit at the time the commitment was
made, even if the lending and leasing
limit subsequently declines.

(3) A loan that exceeds the lending
and leasing limit as a result of the con-
solidation of the debt of two or more
borrowers as a consequence of a merger
or the acquisition of one borrower’s op-
erations by another borrower. Such a
loan may be extended or renewed, for a
period not to exceed 1 year from the

145



§614.4361

date of such merger or acquisition, dur-
ing which period the institution may
advance and/or readvance funds not to
exceed the greater of:

(i) 110 percent of the advances to the
borrower in the prior calendar year; or

(ii) 110 percent of the average of the
advances to the borrower in the past 3
calendar years.

(c) For all lending and leasing limit
violations except those exempted under
§614.4360(b)(3), within 90 days of the
identification of the violation, the in-
stitution must develop a written plan
prescribing the specific actions that
will be taken by the institution to
bring the total amount of loans and
commitments outstanding or attrib-
uted to that borrower within the new
lending and leasing limit, and must
document the plan in the loan file.

(d) All leases, except those permitted
under §614.4361, reading ‘‘effective date
of this subpart’ in §614.4361(a) and ‘‘ef-
fective date of these regulations’ in
§614.4361(b) as ‘‘effective date of this
amendment,” must comply with the
lending and leasing limit on the date
the lease is made, and at all times after
that.

(e) Nothing in this section limits the
authority of the FCA to take adminis-
trative action, including, but not lim-
ited to, monetary penalties, as a result
of lending and leasing limit violations.

[68 FR 40321, July 28, 1993. Redesignated and
amended at 64 FR 34517, June 28, 1999]

§614.4361 Transition.

(a) A loan (not including a commit-
ment) made or attributed to a borrower
prior to the effective date of this sub-
part, which does not comply with the
limits contained in this subpart, will
not be considered a violation of the
lending and leasing limits during the
existing contract terms of such loans.
A new loan must conform with the
rules set forth in this subpart. A new
loan includes but is not limited to:

(1) Funds advanced in excess of exist-
ing commitment;

(2) A different borrower is sub-
stituted for a borrower who is subse-
quently released; or

(3) An additional person becomes an
obligor on the loan.

(b) A commitment made prior to the
effective date of these regulations
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which exceeds the lending and leasing
limit may be funded to the full extent
of the legal commitment. Any ad-
vances that exceed the lending and
leasing limit are subject to the provi-
sions prescribed in §614.4360.

[68 FR 40321, July 28, 1993. Redesignated and
amended at 64 FR 34517, 34518, June 28, 1999]

§614.4362 Loan and lease concentra-
tion risk mitigation policy.

The board of directors of each title I,
II, and III System institution must
adopt and ensure implementation of a
written policy to effectively measure,
limit and monitor exposures to con-
centration risks resulting from the in-
stitution’s lending and leasing activi-
ties.

(a) Policy elements. The policy must
include:

(1) A purpose and objective;

(2) Clearly defined and consistently
used terms;

(3) Quantitative methods to measure
and limit identified exposures to sig-
nificant and reasonably foreseeable
loan and lease concentration risks (as
set forth in paragraph (b) of this sec-
tion); and

(4) Internal controls that delineate
authorities delegated to management,
authorities retained by the board, and
a process for addressing exceptions and
reporting requirements.

(b) Quantitative methods. (1) At a min-
imum, the quantitative methods in-
cluded in the policy must measure and
limit identified exposures to signifi-
cant and reasonably foreseeable con-
centration risks emanating from:

(i) A single borrower;

(ii) A single-industry sector;

(iii) A single counterparty; or

(iv) Other lending activities unique
to the institution because of its terri-
tory, the nature and scope of its activi-
ties and its risk-bearing capacity.

(2) In determining concentration lim-
its, the policy must consider other risk
factors that could identify significant
and reasonably foreseeable loan and
lease losses. Such risk factors could in-
clude borrower risk ratings, the insti-
tution’s relationship with the bor-
rower, the borrower’s knowledge and
experience, loan structure and purpose,
type or location of collateral (includ-
ing loss given default ratings), loans to
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emerging industries or industries out-
side of an institution’s area of exper-
tise, out-of-territory loans, counterpar-
ties, or weaknesses in due diligence
practices.

[76 FR 29997, May 24, 2011]
Subparts K-L [Reserved]

Subpart M—Loan Approval
Requirements

§614.4450 General requirements.

Authority for loan approval is vested
in the Farm Credit banks and associa-
tions.

[61 FR 41947, Nov. 20, 1986]

§614.4460 Loan
bility.

Approval of the following loans is the
responsibility of each district board of
directors. The responsibility may be
discharged by prior approval of such
loans by the appropriate bank board, or
establishment of a policy under which
the authority to approve such loans is
delegated to bank management (except
paragraphs (d) and (e) of this section
which cannot be delegated to manage-
ment). If the approval of such loans is
to be delegated to bank management,
the loans are to be submitted promptly
for post review by the bank board and
a report disclosing all material facts
relating to the credit relationship in-
volved shall be submitted annually by
bank management to the district
board.

(a) Loans to a member of the Farm
Credit Administration Board.

(b) Loans to a member of the district
board.

(c) Loans to a cooperative of which a
member of a bank board of directors is
a member of the board of directors, an
officer, or employee.

(d) Loans to the president of a Farm
Credit bank.

(e) Loans to employees of the Farm
Credit Administration.

(f) Loans where directors, officers or
employees designated above:

(1) Are to receive proceeds of the loan
in excess of an amount prescribed by
an appropriate bank board, or

(2) Are stockholders or owners of eq-
uity in a legal entity to which the loan

approval responsi-

§614.4470

is to be made wherein they have a sig-
nificant personal or beneficial interest
in the loan proceeds thereof or the se-
curity, or

(3) Are endorsers, guarantors or co-
makers in excess of an amount pre-
scribed by an appropriate bank board.

[38 FR 27837, Oct. 9, 1973, as amended at 39 FR
29585, Aug. 16, 1974. Redesignated at 46 FR
51878, Oct. 22, 1981, and amended at 51 FR
41947, Nov. 20, 1986; 54 FR 1151, Jan. 12, 1989;
54 FR 50736, Dec. 11, 1989; 56 FR 2674, Jan. 24,
1991]

§614.4470 Loans subject to bank ap-
proval.

(a) The following loans (unless such
loans are of a type prohibited under
part 612) shall be subject to prior ap-
proval of the bank supervising the as-
sociation in which the loan application
originates:

(1) Loans to a director of the associa-
tion.

(2) Loans to a director of an associa-
tion which is under joint management
when the application originates in one
of the associations.

(3) Loans to an employee of the asso-
ciation.

(4) Loans to an employee of an asso-
ciation which is under joint manage-
ment when the application originates
in one of the associations.

(5) Loans to bank employees when
the application originates in one of the
associations supervised by the employ-
ing bank.

(b) Loans to any borrower shall be
subject to the prior approval of the
bank supervising the association in
which the loan application originates
whenever a director or an employee of
the association or an employee of the
bank supervising the association:

(1) Will receive proceeds of the loan
in excess of the amount prescribed by
the supervising bank board, or

(2) Has a significant personal or bene-
ficial interest in the loan, the proceeds,
or the security, or controls the bor-
rower, or

(3) Is an endorser, guarantor, or
comaker with respect to the loan in ex-
cess of an amount prescribed by the su-
pervising bank board.
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(c) Any loan which will result in any
one borrower being obligated (as de-
fined in subpart J of this part) in ex-
cess of an amount established by the
supervising bank under its policies for
delegation of authority to associations
shall be subject to prior approval of the
supervising bank.

[47 FR 49832, Nov. 3, 1982, as amended at 58
FR 40324, July 28, 1993; 60 FR 20010, Apr. 24,
1995]

Subpart N [Reserved]

Subpart O—Special Lending
Programs

§614.4525 General.

(a) To provide the best possible credit
service to farmers, ranchers, and pro-
ducers or harvesters of aquatic prod-
ucts, bank and association boards may
adopt policies permitting the bank or
association to enter into agreements
with agents, dealers, cooperatives,
other lenders, and individuals to facili-
tate its making of loans to eligible
farmers, ranchers, and producers or
harvesters of aquatic products.

(b) A bank or association, pursuant
to its board policies, may enter into an
agreement with third parties that will
accrue to the benefit of the borrower
and the lender to perform functions in
the making or servicing of loans other
than the evaluation and approval of
loans. When such an agreement is de-
veloped, and the territory covered by
the agreement extends outside the ter-
ritorial limits of the originating asso-
ciation or bank, the written consent of
all affected banks or associations is re-
quired. Reasonable compensation may
be paid for services rendered.

(c) Production credit associations
and agricultural credit associations
may enter into agreements with pri-
vate dealers or cooperatives permitting
them to take applications for loans
from the association to purchase farm
or aquatic equipment, supplies, and
machinery. Such agreements shall nor-
mally be limited to persons or busi-
nesses selling to farmers, ranchers, or
producers or harvesters of aquatic
products and shall contain credit lim-
its consistent with sound credit stand-
ards. When the sales territory of a
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dealer or cooperative extends outside
the territory of the originating asso-
ciation or the Farm Credit district,
written consent of each bank and asso-
ciation affected shall be obtained be-
fore making such loans. Reasonable
compensation may be paid or charged
to a dealer or cooperative for services
rendered in connection with such pro-
grams.

(d) Farm Credit System institutions
that are direct lenders may enter into
memoranda of understanding among
themselves or with other lenders for
the simultaneous processing and clos-
ing of loans to a mutual borrower. The
basic policies and principles of each
System lender shall apply.

[47 FR 12146, Mar. 22, 1982. Redesignated at 53
FR 35454, Sept. 14, 1988, and amended at 55
FR 24886, June 19, 1990; 61 FR 67187, Dec. 20,
1996]

§614.4530 Special loans, production
credit associations and agricultural
credit associations.

Under policies approved by the bank
board and procedures developed by the
bank, production credit associations
and agricultural credit associations
may make the following special types
of loans on commodities covered by
price support programs. Notwith-
standing the regulations covering
other loans made by an association,
loans may be made to members on any
commodity for which a Commodity
Credit Corporation price support pro-
gram is in effect, at such rate of inter-
est and upon such terms as the bank
board may prescribe subject to the fol-
lowing conditions:

(a) The commodity offered as secu-
rity for the loan shall be eligible for
price support under a Commodity Cred-
it Corporation price support program
and shall be stored in a bonded public
warehouse, holding storage agreement
for such commodity approved by Com-
modity Credit Corporation.

(b) The member shall have complied
with all Commodity Credit Corporation
eligibility requirements.

(¢c) The loan shall mature not later
than 30 days prior to the expiration of
the period during which the Com-
modity Credit Corporation 1loan or
other price support may be obtained on
the commodity and shall be secured by
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pledge of negotiable warehouse receipts
covering the commodity.

(d) The borrower shall appoint the as-
sociation as his attorney-in-fact to ob-
tain a Commodity Credit Corporation
loan (or other such price support as is
available) in the event that the bor-
rower fails to do so prior to maturity
or repayment of the loan.

[37 FR 11424, June 7, 1972. Redesignated at 46
FR 51878, Oct. 22, 1981, and amended at 55 FR
24886, June 19, 1990]

Subpart P—Farm Credit Bank and
Agricultural Credit Bank Fi-
nancing of Other Financing
Institutions

SOURCE: 63 FR 365647, July 7, 1998, unless
otherwise noted.

§614.4540 Other financing institution
access to Farm Credit Banks and
agricultural credit banks for fund-
ing, discount, and other similar fi-
nancial assistance.

(a) Basic criteria for access. Any na-
tional bank, State bank, trust com-
pany, agriculture credit corporation,
incorporated livestock loan company,
savings association, credit union, or
any association of agricultural pro-
ducers engaged in the making of loans
to farmers and ranchers, and any cor-
poration engaged in the making of
loans to producers or harvesters of
aquatic products may become an other
financing institution (OFI) that funds,
discounts, and obtains other similar fi-
nancial assistance from a Farm Credit
Bank or agricultural credit bank in
order to extend short- and inter-
mediate-term credit to eligible bor-
rowers for authorized purposes pursu-
ant to sections 1.10(b) and 2.4(a) and (b)
of the Act. Each OFI shall be duly or-
ganized and qualified to make loans
and leases under the laws of each juris-
diction in which it operates.

(b) Assured access. Each Farm Credit
Bank or agricultural credit bank must
fund, discount, or provide other similar
financial assistance to any credit-
worthy OFI that:

(1) Maintains at least 15 percent of
its loan volume at a seasonal peak in
loans and leases to farmers, ranchers,
aquatic producers and harvesters. The
Farm Credit Bank or agricultural cred-

§614.4540

it bank shall not include the loan as-
sets of the OFI’s parent, affiliates, or
subsidiaries when determining compli-
ance with the requirement of this para-
graph; and

(2) Executes a general financing
agreement with the Farm Credit Bank
or agricultural credit bank that estab-
lishes a financing or discount relation-
ship for at least 2 years.

(c) Underwriting standards. Each
Farm Credit Bank and agricultural
credit bank shall establish objective
policies, procedures, pricing guidelines,
and loan underwriting standards for de-
termining the creditworthiness of each
OFI applicant. A copy of such policies,
procedures, guidelines, and standards
shall be made available, upon request
to each OFI and OFT applicant.

(d) Denial of OFI access. A Farm Cred-
it Bank or an agricultural credit bank
may deny the funding request of any
creditworthy OFI that meets the condi-
tions in paragraph (b) of this section
only when such request would:

(1) Adversely affect a Farm Credit
Bank or agricultural credit bank’s abil-
ity to:

(i) Achieve and maintain established
or projected capital levels; or

(ii) Raise funds in the money mar-
kets; or

(2) Otherwise expose the Farm Credit
Bank or agricultural credit bank to
safety and soundness risks.

(e) Notice to applicants. Each Farm
Credit Bank or agricultural credit
bank shall render its decision on an
OFI application in as expeditious a
manner as is practicable. Upon reach-
ing a decision on an application, the
Farm Credit Bank or agricultural cred-
it bank shall provide prompt written
notice of its decision to the applicant.
When the Farm Credit Bank or agricul-
tural credit bank makes an adverse
credit decision on an application, the
written notice shall include the spe-
cific reason(s) for the decision.

(f) Reports to the board of directors.
Each Farm Credit Bank and agricul-
tural credit bank shall provide its
board of directors with a written an-
nual report regarding the scope of OFI
program activities during the pre-
ceding fiscal year.

[63 FR 365647, July 7, 1998, as amended at 69
FR 29862, May 26, 2004]
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§614.4550 Place of discount.

A Farm Credit Bank or agricultural
credit bank may provide funding, dis-
counting, or other similar financial as-
sistance to any OFI applicant. How-
ever, a Farm Credit Bank or agricul-
tural credit bank cannot fund, dis-
count, or extend other similar financial
assistance to an OFI that maintains its
headquarters, or has more than 50 per-
cent of its outstanding loan volume to
eligible borrowers who conduct agricul-
tural or aquatic operations in the char-
tered territory of another Farm Credit
bank unless it notifies such bank in
writing within five (5) business days of
receiving the OFI’s application for fi-
nancing. Two or more Farm Credit
banks cannot simultaneously fund the
same OFI.

[69 FR 29863, May 26, 2004]

§614.4560 Requirements for OFI fund-
ing relationships.

(a) As a condition for extending fund-
ing, discount and other similar finan-
cial assistance to an OFI, each Farm
Credit Bank or agricultural -credit
bank shall require every OFI to:

(1) Execute a general financing agree-
ment pursuant to the regulations in
subpart C of part 614; and

(2) Purchase non-voting stock in its
Farm Credit Bank or agricultural cred-
it bank pursuant to the bank’s bylaws.

(b) A Farm Credit Bank or agricul-
tural credit bank shall extend funding,
discount and other similar financial as-
sistance to an OFI only for purposes
and terms authorized under sections
1.10(b) and 2.4(a) and (b) of the Act.

(¢) Rural home loans to borrowers
who are not bona fide farmers, ranch-
ers, and aquatic producers and har-
vesters are subject to the restrictions
in §613.3030 of this chapter. Loans that
an OFI makes to processing and mar-
keting operators who supply less than
20 percent of the throughput shall be
included in the calculation that
§613.3010(b)(1) of this chapter estab-
lishes for Farm Credit Banks and agri-
cultural credit banks.

(d) The borrower rights requirements
in part C of title IV of the Act, and the
regulations in part 617 of this chapter
shall apply to all loans that an OFI
funds or discounts through a Farm
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Credit Bank or agricultural -credit
bank, unless such loans are subject to
the Truth-in-Lending Act, 15 U.S.C.
1601 et seq.

(e) As a condition for obtaining fund-
ing, discount and other similar finan-
cial assistance from a Farm Credit
Bank or agricultural credit bank, all
State banks, trust companies, or State-
chartered savings associations shall
execute a written consent that author-
izes their State regulators to furnish
examination reports to the Farm Cred-
it Administration upon its request.
Any OFI that is not a depository insti-
tution shall consent in writing to ex-
amination by the Farm Credit Admin-
istration as a condition precedent for
obtaining funding, discount and other
similar financial assistance from a
Farm Credit Bank or agricultural cred-
it bank, and file such consent with its
Farm Credit funding bank.

[63 FR 365647, July 7, 1998, as amended at 69
FR 10906, Mar. 9, 2004; 69 FR 29863, May 26,
2004]

§614.4570 Recourse and security.

(a) Full recourse and guarantee. All ob-
ligations that are funded or discounted
through a Farm Credit Bank or agri-
cultural credit bank shall be endorsed
with the full recourse or unconditional
guarantee of the OFI.

(b) General collateral. (1) Each Farm
Credit Bank and agricultural credit
bank shall take as collateral all notes,
drafts, and other obligations that it
funds or discounts for each OFI; and

(2) Each Farm Credit Bank and agri-
cultural credit bank shall perfect, in
accordance with State law, a senior se-
curity interest in any and all obliga-
tions and the proceeds thereunder that
the OFI pledges as collateral.

(c) Supplemental collateral. (1) Each
Farm Credit Bank and agricultural
credit bank shall develop policies and
loan underwriting standards that es-
tablish uniform and objective require-
ments to determine the need and
amount of supplemental collateral or
other credit enhancements that each
OF1 shall provide as a condition for ob-
taining funding, discount and other
similar financial assistance from such
Farm Credit bank.

(2) The amount, type, and quality of
supplemental collateral or other credit
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enhancements required for each OFI
shall be established in the general fi-
nancing agreement and shall be propor-
tional to the level of risk that the OFI
poses to the Farm Credit Bank or agri-
cultural credit bank.

§614.4580 Limitation on the extension
of funding, discount and other simi-
lar financial assistance to an OFI.

(a) No obligation shall be purchased
from or discounted for and no loan
shall be made or other similar finan-
cial assistance extended by a Farm
Credit Bank or agricultural credit
bank to an OFI if the amount of such
obligation added to the aggregate li-
abilities of such OFI, whether direct or
contingent (other than bona fide de-
posit liabilities), exceeds ten times the
paid-in and unimpaired capital and sur-
plus of such OFI or the amount of such
liabilities permitted under the laws of
the jurisdiction creating such OFI,
whichever is less.

(b) It shall be unlawful for any na-
tional bank that is indebted to any
Farm Credit Bank or agricultural cred-
it bank, on paper discounted or pur-
chased, to incur any additional indebt-
edness, if by virtue of such additional
indebtedness its aggregate liabilities,
direct or contingent, will exceed the
limitation described in paragraph (a) of
this section.

§614.4590 Equitable treatment of OFIs
and Farm Credit System associa-
tions.

(a) Each Farm Credit Bank and agri-
cultural credit bank shall apply com-
parable and objective loan under-
writing standards and pricing require-
ments to both OFIs and Farm Credit
System direct lender associations.

(b) The total charges that a Farm
Credit Bank or agricultural -credit
bank assesses an OFI through capital-
ization requirements, interest rates,
and fees shall be comparable to the
charges that the same Farm Credit
Bank or agricultural credit bank im-
poses on its direct lender associations.
Any variation between the overall
funding costs that OFIs and direct
lender associations are charged by the
same funding bank shall result from
differences in credit risk and adminis-

§614.4595

trative costs to the Farm Credit Bank
or agricultural credit bank.

(c) Upon request, each Farm Credit
Bank or agricultural credit bank must
provide each OFI and OFI applicant,
that has or is seeking to establish a
funding relationship with the Farm
Credit Bank or agricultural credit
bank, a copy of its policies, procedures,
loan underwriting standards, and pric-
ing guidelines for OFIs. The pricing
guidelines must identify the specific
components that make up the cost of
funds for OFIs, and the amount of
these components expressed in basis
points.

(d) Upon request of any OFI or OFI
applicant, that has or is seeking to es-
tablish a funding relationship with the
Farm Credit Bank or agricultural cred-
it bank, the bank must explain in writ-
ing the reasons for any variation in the
overall funding costs it charges to OFIs
and affiliated direct lender associa-
tions. The written explanation must
compare the cost of funds that the
Farm Credit Bank or agricultural cred-
it bank charges the OFIs and affiliated
direct lender associations. When pos-
sible, the written explanation shall
compare the costs of funding that the
bank charges several OFIs and Farm
Credit associations that are similar in
size. However, the Farm Credit Bank or
agricultural credit bank must not dis-
close financial or confidential informa-
tion about any individual Farm Credit
association.

[63 FR 365647, July 7, 1998, as amended at 69
FR 29863, May 26, 2004]

§614.4595
OFlIs.

A Farm Credit Bank or agricultural
credit bank may disclose to members
of the public the name, address, tele-
phone number, and Internet Web site
address of any affiliated OFI only if
such OFI, through a duly authorized of-
ficer, consents in writing. Each Farm
Credit Bank and agricultural credit
bank must adopt policies and proce-
dures for requesting, obtaining, and
maintaining the consent of its OFIs
and for disclosing this information to
the public.

[69 FR 29863, May 26, 2004]

Public disclosure about
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§614.4600 Insolvency of an OFL

If an OFI that is indebted to a Farm
Credit Bank or agricultural -credit
bank becomes insolvent, is in process
of liquidation, or fails to service its
loans properly, the Farm Credit Bank
or agricultural credit bank may take
over such loans and other assets that
the OFI pledged as collateral. Once the
Farm Credit Bank or agricultural cred-
it bank exercises its remedies, it shall
have the authority to make additional
advances, to grant renewals and exten-
sions, and to take such other actions as
may be necessary to collect and service
loans to the OFI’s borrower. The fund-
ing Farm Credit Bank or agricultural
credit bank may also liquidate the
OFT’s loans and other assets in order to
achieve repayment of the debt.

Subpart @—Banks for Coopera-
tives and Agricultural Credit
Banks Financing International
Trade

§614.4700 Financing foreign trade re-
ceivables.

(a) Banks for cooperatives and agri-
cultural credit banks, under policies
adopted by their boards of directors,
are authorized to finance foreign trade
receivables on behalf of eligible co-
operatives to include the following:

(1) Advances against collections;

(2) Trade acceptances;

(3) Factoring; and

(4) Open accounts.

(b) To reduce credit, political, and
other risks associated with foreign
trade receivable financing, the banks
for cooperatives and agricultural credit
banks shall avail themselves of such
guarantee and insurance plans as are
available in the United States and
other countries, such as the Foreign
Credit Insurance Association and the
Export-Import Bank of the United
States. Exceptions may be made where
a prospective borrower has had a long-
standing successful business relation-
ship with the eligible cooperative bor-
rower or an eligible cooperative which
is not a borrower if the prospective
borrower has a high credit rating as de-
termined by the bank.

(c) When financing a draft drawn on a
foreign importer, the banks should re-
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tain recourse to the exporter unless
their credit evaluation of and experi-
ence with the importer indicate re-
course is not necessary or unless appro-
priate guarantees or insurance plans
are used.

(d) The financing of foreign trade re-
ceivables shall be limited by the poli-
cies of each bank’s board of directors.
The policies shall provide a method of
determining the maximum amount in
dollars, by country, to be financed and
establishing a maximum percentage of
the amount of a draft drawn on a for-
eign party against which the bank may
advance funds. The banks shall take
into consideration the following fac-
tors:

(1) The reputation and financial
strength of the foreign importer.

(2) The reputation and payment
record of the class of importers in the
same country as the subject importer
in regard to prompt payment of drafts
drawn upon them.

(3) The quality of the supporting doc-
uments offered with the draft.

(4) The degree of ease with which nec-
essary foreign exchange conversion can
be made, or the extent to which foreign
currency exposure may be hedged by
forward or future contracts.

(6) The reputation and financial
strength of the exporter.

(e) The banks may establish foreign
trade receivable financing programs by
which eligible parties pledge collec-
tions to the bank, and then may bor-
row from the bank up to a stated max-
imum percentage of the total amount
of receivables pledged at any one time.

(f) When financing foreign trade re-
ceivables, the banks shall take such
precautions and obtain such credit in-
formation as necessary to ascertain
that all parties to the transaction(s)
being financed are reputable and capa-
ble of performing their responsibilities
under the contract of sale.

(g) When financing foreign trade re-
ceivables, the banks shall determine
that all shipments are covered by mari-
time insurance while on the high seas.

(h) Countries where credit is to be ex-
tended will be analyzed periodically
and systematically on a centralized
basis. The resulting country studies
will be disseminated to all banks for
cooperatives and agricultural -credit
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banks to be used as inputs in credit
grading decisions.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24886, June 19, 1990; 62 FR 4445, Jan. 30,
1997]

§614.4710 [Reserved]

§614.4720 Letters of credit.

Banks for cooperatives and agricul-
tural credit banks, under policies
adopted by their boards of directors,
may issue, advise, or confirm import or
export letters of credit in accordance
with the Uniform Commercial Code, or
the Uniform Customs and Practice for
Documentary Credits, to or on behalf
of its customers. In addition, as a mat-
ter of sound banking practice, letters
of credit shall be issued in conformity
with the list which follows.

(a) Each letter of credit shall be in
writing and shall conspicuously state
that it is a letter of credit, or be con-
spicuously entitled as such.

(b) The letter of credit shall contain
a specified expiration date or be for a
definite term.

(c) The letter of credit shall contain
a sum certain.

(d) The bank’s obligation to pay
should arise only upon fulfilling the
terms and conditions as specified in the
letter of credit. The bank must not be
called upon to determine questions of
fact or law at issue between the ac-
count party and the beneficiary.

(e) The bank’s customer should have
an unqualified obligation to reimburse
the bank for payments made under the
letter of credit.

(f) All letters of credit shall be irrev-
ocable.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24887, June 19, 1990; 62 FR 4445, Jan. 30,
1997; 64 FR 43049, Aug. 9, 1999]

§614.4800 Guarantees and contracts of
suretyship.

A bank for cooperatives or an agri-
cultural credit bank, under a policy ap-
proved by the bank’s board of direc-
tors, may lend its credit, be itself a
surety to indemnify another, or other-
wise become a guarantor if an eligible
cooperative substantially benefits from
the performance of the transaction in-
volved. A bank may guarantee the debt
of eligible cooperatives and foreign

§614.4900

parties or otherwise agree to make
payments on the occurrence of readily
ascertainable events if the guarantee
or agreement specifies a maximum
monetary liability. Guarantees may be
secured or unsecured, and can include,
but are not limited to, such events as
nonpayment of taxes, rentals, customs
duties, costs of transport, and loss of or
nonconformance of shipping docu-
ments. The bank’s customer shall have
an unqualified obligation to reimburse
the bank for payments made under a
guarantee or surety.

[656 FR 24887, June 19, 1990, as amended at 62
FR 4445, Jan. 30, 1997]

§614.4810 Standby letters of credit.

(a) The banks for cooperatives and
agricultural credit banks are author-
ized to issue on behalf of parties eligi-
ble for financing under regulations
§614.4010(d) or §614.4020 standby letters
of credit that represent an obligation
to the beneficiary on the part of the
issuer:

(1) To repay money borrowed by, ad-
vanced to, or for the account of the ac-
count party, or

(2) To make payment on account of
any indebtedness undertaken by the
account party, or

(3) To make payment on account of
any default by the account party in the
performance of an obligation.

(b) As a matter of sound banking
practice, banks for cooperatives and
agricultural credit banks shall evalu-
ate applications for standby letters of
credit on the basis of the loan under-
writing standards adopted pursuant to
§614.4150 of the regulations.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24887, June 19, 1990; 62 FR 4445, Jan. 30,
1997; 62 FR 51015, Sept. 30, 1997]

§614.4900 Foreign exchange.

(a) Before a bank for cooperatives or
an agricultural credit bank may en-
gage in any financial transaction
which transports monetary instru-
ments from any place within the
United States to or through any place
outside the United States or to any
place within the United States, the
bank must have policies adopted by the
bank’s board of directors governing
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such transactions and must have estab-
lished bank procedures to safeguard
the interests of the stockholders of the
bank in regard to such transactions.

(b) Under policies adopted by the
bank’s board of directors, a bank for
cooperatives or an agricultural credit
bank may engage in currency exchange
activities necessary to service indi-
vidual transactions that may be fi-
nanced under the regulations author-
izing export, import, and other inter-
nationally related credit and financial
services. These currency exchange ac-
tivities shall not include any loans or
commitments intended to finance spec-
ulative futures transactions by eligible
borrowers in foreign currencies. The
bank may engage, on behalf of the eli-
gible borrowers or on its own behalf, in
bona fide hedging transactions and po-
sitions, where such transactions or po-
sitions normally reduce risks in the
conduct and management of inter-
national financial activities. The
bank’s policies should include estab-
lished guidelines for:

(1) Net overnight positions, by cur-
rency.

(2) Maturity distribution, by cur-
rency, of foreign currency assets, li-
abilities, and foreign exchange con-
tracts.

(3) Outstanding contracts with indi-
vidual customers and banks.

(4) Credit approval procedures safe-
guarding against delivery or settle-
ment risk.

(5) Total value of outstanding con-
tracts—spot and forward.

(c) A bank for cooperatives or an ag-
ricultural credit bank is responsible for
its compliance with the laws of the
United States in regard to reporting re-
quirements of the Department of the
Treasury pertaining to currency ex-
change activities and international
transfers of monetary instruments.

(d) A bank for cooperatives or an ag-
ricultural credit bank engaged in for-
eign exchange trading shall have writ-
ten policies describing the scope of
trading activity authorized, delegation
of authority, types of services offered,
trading limits, reporting requirements,
and internal accounting controls.

(e) The bank’s trading guideline poli-
cies should provide for reporting proce-
dures adequate to inform management
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properly of trading activities and to fa-
cilitate detection of lack of compliance
with policy directives.

(f) The bank’s policies shall establish
foreign exchange delivery limits for el-
igible customers with relationship to
the customer’s financial capability to
bear the financial risks assumed. The
bank will be expected to maintain doc-
umentary evidence that a customer’s
delivery exposure is reasonable, and
that responsible bank officers rou-
tinely review outstanding delivery ex-
posure of individual customers.

(g) The bank’s personnel policies
shall include written standards of con-
duct for those involved with foreign ex-
change activities, including the fol-
lowing which should be prohibited:

(1) Trading with entities affiliated
with the bank or with members of the
board of directors.

(2) Foreign exchange and deposit
transactions with other bank employ-
ees.

(3) Personal business relationships
with foreign exchange and money bro-
kers with whom the bank deals.

(h) The bank’s policies should provide
detailed instructions regarding the
need for bank officers to disclose the
limits of responsibility and liability of
the bank when it holds positions or
executes contracts for the account of
eligible parties. The bank’s policies re-
garding the respective procedures
should provide reasonable assurance
that reports on trading activities are
current and complete, and that the op-
portunity for concealment of unauthor-
ized transactions is kept at the abso-
lute minimum.

(i) The banks for cooperatives and ag-
ricultural credit banks shall use the
Funding Corporation for purposes of
trading foreign exchange. All foreign
exchange transactions shall be made by
the Funding Corporation on behalf of
the banks consistent with instructions
received from the respective banks.

(j) Guidelines (b) through (i) of this
section will not apply if a bank pur-
chases or sells foreign exchange
through a commercial bank and has no
foreign exchange risk exposure.

[46 FR 51879, Oct. 22, 1981, as amended at 55
FR 24887, June 19, 1990; 62 FR 4445, Jan. 30,
1997]
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Subpart R—Secondary Market
Authorities

§614.4910 Basic authorities.

(a) Any bank or association of the
Farm Credit System, except a bank for
cooperatives, with direct lending au-
thority may originate agricultural real
estate loans for sale to one or more
certified agricultural mortgage mar-
keting facilities under title VIII of the
Act.

(b) Any bank or association of the
Farm Credit System, except a bank for
cooperatives, may operate as an agri-
cultural mortgage marketing facility
under title VIII of the Act, either act-
ing alone or jointly with other banks
and/or associations, if so certified by
the Federal Agricultural Mortgage
Corporation.

[564 FR 1155, Jan. 12, 1989]

Subpart S—Flood Insurance
Requirements

SOURCE: 80 FR 43254, July 21, 2015, unless
otherwise noted.

§614.4920 Purpose and scope.

(a) Purpose. This subpart implements
the National Flood Insurance Act of
1968 and the Flood Disaster Protection
Act of 1973, as amended (42 U.S.C. 4001-
4129).

(b) Scope. This subpart, except for
§§614.4940 and 614.4950, applies to loans
secured by buildings or mobile homes
located or to be located in areas deter-
mined by the Administrator of the Fed-
eral Emergency Management Agency
to have special flood hazards. Sections
614.4940 and 614.4950 apply to loans se-
cured by buildings or mobile homes, re-
gardless of location.

§614.4925 Definitions.

For purposes of this subpart:

1968 Act means the National Flood In-
surance Act of 1968 and the Flood Dis-
aster Protection Act of 1973, as amend-
ed (42 U.S.C. 4001-4129).

Administrator of FEMA means the Ad-
ministrator of the Federal Emergency
Management Agency.

Building means a walled and roofed
structure, other than a gas or liquid
storage tank, that is principally above

§614.4925

ground and affixed to a permanent site,
and a walled and roofed structure while
in the course of construction, alter-
ation, or repair.

Community means a State or a polit-
ical subdivision of a State that has
zoning and building code jurisdiction
over a particular area having special
flood hazards.

Designated loan means a loan secured
by a building or mobile home that is
located or to be located in a special
flood hazard area in which flood insur-
ance is available under the 1968 Act.

Mobile home means a structure, trans-
portable in one or more sections, that
is built on a permanent chassis and de-
signed for use with or without a perma-
nent foundation when attached to the
required utilities. The term mobile home
does not include a recreational vehicle.
For purposes of this subpart, the term
mobile home means a mobile home on a
permanent foundation. The term mobile
home includes a manufactured home as
that term is used in the NFIP.

NFIP means the National Flood In-
surance Program authorized under the
1968 Act.

Residential improved real estate means
real estate upon which a home or other
residential building is located or to be
located.

Servicer means the person responsible
for:

(1) Receiving any scheduled, periodic
payments from a borrower under the
terms of a loan, including amounts for
taxes, insurance premiums, and other
charges with respect to the property
securing the loan; and

(2) Making payments of principal and
interest and any other payments from
the amounts received from the bor-
rower as may be required under the
terms of the loan.

Special flood hazard area means the
land in the flood plain within a com-
munity having at least a one percent
chance of flooding in any given year, as
designated by the Administrator of
FEMA.

Table funding means a settlement at
which a loan is funded by a contem-
poraneous advance of loan funds and an
assignment of the loan to the person
advancing the funds.
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§614.4930 Requirement to purchase
flood insurance where available.

(a) In general. A System institution
shall not make, increase, extend, or
renew any designated loan unless the
building or mobile home and any per-
sonal property securing the loan is cov-
ered by flood insurance for the term of
the loan. The amount of insurance
must be at least equal to the lesser of
the outstanding principal balance of
the designated loan or the maximum
limit of coverage available for the par-
ticular type of property under the 1968
Act. Flood insurance coverage under
the 1968 Act is limited to the building
or mobile home and any personal prop-
erty that secures a loan and not the
land itself.

(b) Table funded loans. A System in-
stitution that acquires a loan from a
mortgage broker or other entity
through table funding shall be consid-
ered to be making a loan for the pur-
poses of this subpart.

§614.4932

The flood insurance requirement pre-
scribed by §614.4930 does not apply with
respect to:

(a) Any State-owned property cov-
ered under a policy of self-insurance
satisfactory to the Administrator of
FEMA, who publishes and periodically
revises the list of States falling within
this exemption;

(b) Property securing any loan with
an original principal balance of $5,000
or less and a repayment term of one
year or less; or

(c) Any structure that is a part of
any residential property but is de-
tached from the primary residential
structure of such property and does not
serve as a residence. For purposes of
this paragraph (c):

(1) ““A structure that is a part of a
residential property” is a structure
used primarily for personal, family, or
household purposes, and not used pri-
marily for agricultural, commercial,
industrial, or other business purposes;

(2) A structure is ‘‘detached” from
the primary residential structure if it
is not joined by any structural connec-
tion to that structure; and

(3) ‘““Serve as a residence’ shall be
based upon the good faith determina-
tion of the System institution that the

Exemptions.
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structure is intended for use or actu-
ally used as a residence, which gen-
erally includes sleeping, bathroom, or
kitchen facilities.

§614.4935

(a) In general—(1) Applicability. Ex-
cept as provided in paragraph (a)(2) or
paragraph (c) of this section, a System
institution, or a servicer acting on its
behalf, shall require the escrow of all
premiums and fees for any flood insur-
ance required under §614.4930 for any
designated loan secured by residential
improved real estate or a mobile home
that is made, increased, extended, or
renewed on or after January 1, 2016,
payable with the same frequency as
payments on the designated loan are
required to be made for the duration of
the loan.

(2) Exceptions. Paragraph (a)(1) of this
section does not apply if:

(i) The loan is an extension of credit
primarily for business, commercial, or
agricultural purposes;

(ii) The loan is in a subordinate posi-
tion to a senior lien secured by the
same residential improved real estate
or mobile home for which the borrower
has obtained flood insurance coverage
that meets the requirements of
§614.4930;

(iii) Flood insurance coverage for the
residential improved real estate or mo-
bile home is provided by a policy that:

(A) Meets the requirements of
§614.4930;

(B) Is provided by a condominium as-
sociation, cooperative, homeowners as-
sociation, or other applicable group;
and

(C) The premium for which is paid by
the condominium association, coopera-
tive, homeowners association, or other
applicable group as a common expense;

(iv) The loan is a home equity line of
credit;

(v) The loan is a nonperforming loan,
which is a loan that is 90 or more days
past due and remains nonperforming
until it is permanently modified or
until the entire amount past due, in-
cluding principal, accrued interest, and
penalty interest incurred as the result
of past due status, is collected or oth-
erwise discharged in full; or

(vi) The loan has a term of no longer
than 12 months.

Escrow requirement.
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(3) Duration of exception. If a System
institution, or a servicer acting its be-
half, determines at any time during the
term of a designated loan secured by
residential improved real estate or a
mobile home that is made, increased,
extended, or renewed on or after Janu-
ary 1, 2016, that an exception under
paragraph (a)(2) of this section does not
apply, then the System institution, or
the servicer acting on its behalf, shall
require the escrow of all premiums and
fees for any flood insurance required
under §614.4930 as soon as reasonably
practicable and, if applicable, shall
provide any disclosure required under
section 10 of the Real Estate Settle-
ment Procedures Act of 1974 (12 U.S.C.
2609) (RESPA).

(4) Escrow account. The System insti-
tution, or a servicer acting on its be-
half, shall deposit the flood insurance
premiums and fees on behalf of the bor-
rower in an escrow account. This es-
crow account will be subject to escrow
requirements adopted pursuant to sec-
tion 10 of RESPA, which generally lim-
its the amount that may be maintained
in escrow accounts for certain types of
loans and requires escrow account
statements for those accounts, only if
the loan is otherwise subject to
RESPA. Following receipt of a notice
from the Administrator of FEMA or
other provider of flood insurance that
premiums are due, the System institu-
tion, or a servicer acting on its behalf,
shall pay the amount owed to the in-
surance provider from the escrow ac-
count by the date when such premiums
are due.

(b) Notice. For any loan for which a
System institution is required to es-
crow under paragraph (a)(1) or para-
graph (c¢)(2) of this section or may be
required to escrow under paragraph
(a)(3) of this section during the term of
the loan, the System institution, or a
servicer acting on its behalf, shall mail
or deliver a written notice with the no-
tice provided under §614.4955 informing
the borrower that the System institu-
tion is required to escrow all premiums
and fees for required flood insurance,
using language that is substantially
similar to model clauses on the escrow
requirement in appendix A to this sub-
part.

§614.4935

(c) Small lender exception—(1) Quali-
fication. Except as may be required
under applicable State law, paragraphs
(a), (b), and (d) of this section do not
apply to a System institution:

(i) That has total assets of less than
$1 billion as of December 31 of either of
the two prior calendar years; and

(ii) On or before July 6, 2012:

(A) Was not required under Federal
or State law to deposit taxes, insur-
ance premiums, fees, or any other
charges in an escrow account for the
entire term of any loan secured by resi-
dential improved real estate or a mo-
bile home; and

(B) Did not have a policy of consist-
ently and uniformly requiring the de-
posit of taxes, insurance premiums,
fees, or any other charges in an escrow
account for any loans secured by resi-
dential improved real estate or a mo-
bile home.

(2) Change in status. If a System insti-
tution previously qualified for the ex-
ception in paragraph (c)(1) of this sec-
tion, but no longer qualifies for the ex-
ception because it had assets of $1 bil-
lion or more for two consecutive cal-
endar year ends, the System institu-
tion must escrow premiums and fees
for flood insurance pursuant to para-
graph (a) of this section for any des-
ignated loan made, increased, ex-
tended, or renewed on or after July 1 of
the first calendar year of changed sta-
tus.

(d) Option to escrow—(1) In general. A
System institution, or a servicer act-
ing on its behalf, shall offer and make
available to the borrower the option to
escrow all premiums and fees for any
flood insurance required under §614.4930
for any loan secured by residential im-
proved real estate or a mobile home
that is outstanding on January 1, 2016,
or July 1 of the first calendar year in
which the System institution has had a
change in status pursuant to paragraph
(c)(2) of this section, unless:

(i) The loan or the System institu-
tion qualifies for an exception from the
escrow requirement under paragraph

(a)(2) or (c) of this section, respec-
tively;
(ii) The borrower is already

escrowing all premiums and fees for
flood insurance for the loan; or
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(iii) The System institution is re-
quired to escrow flood insurance pre-
miums and fees pursuant to paragraph
(a) of this section.

(2) Notice. For any loan subject to
paragraph (d) of this section, the Sys-
tem institution, or a servicer acting on
its behalf, shall mail or deliver to the
borrower no later than June 30, 2016, or
September 30 of the first calendar year
in which the System institution has
had a change in status pursuant to
paragraph (c)(2) of this section, a no-
tice in writing, or if the borrower
agrees, electronically, informing the
borrower of the option to escrow all
premiums and fees for any required
flood insurance and the method(s) by
which the borrower may request the es-
crow, using language similar to the
model clause in appendix B to this sub-
part.

(3) Timing. The System institution, or
the servicer acting on its behalf, must
begin escrowing premiums and fees for
flood insurance as soon as reasonably
practicable after the System institu-
tion, or servicer, receives the bor-
rower’s request to escrow.

[80 FR 43256, July 21, 2015]

§614.4940 Required use of standard
flood hazard determination form.

(a) Use of form. A System institution
shall use the standard flood hazard de-
termination form developed by the Ad-
ministrator of FEMA when deter-
mining whether the building or mobile
home offered as collateral security for
a loan is or will be located in a special
flood hazard area in which flood insur-
ance is available under the 1968 Act.
The standard flood hazard determina-
tion form may be used in a printed,
computerized, or electronic manner. A
System institution may obtain the
standard flood hazard determination
form from FEMA’s Web site at
www.fema.gov.

(b) Retention of form. A System insti-
tution shall retain a copy of the com-
pleted standard flood hazard deter-
mination form, in either hard copy or
electronic form, for the period of time
the System institution owns the loan.

12 CFR Ch. VI (1-1-18 Edition)

§614.4945 Force placement of flood in-
surance.

(a) Notice and purchase of coverage. If
a System institution, or a servicer act-
ing on behalf of the System institu-
tion, determines at any time during
the term of a designated loan, that the
building or mobile home and any per-
sonal property securing the designated
loan is not covered by flood insurance
or is covered by flood insurance in an
amount less than the amount required
under §614.4930, then the System insti-
tution, or a servicer acting on its be-
half, shall notify the borrower that the
borrower should obtain flood insur-
ance, at the borrower’s expense, in an
amount at least equal to the amount
required under §614.4930, for the re-
maining term of the loan. If the bor-
rower fails to obtain flood insurance
within 456 days after notification, then
the System institution, or its servicer,
shall purchase insurance on the bor-
rower’s behalf. The System institution,
or its servicer, may charge the bor-
rower for the cost of premiums and fees
incurred in purchasing the insurance,
including premiums or fees incurred
for coverage beginning on the date on
which flood insurance coverage lapsed
or did not provide a sufficient coverage
amount.

(b) Termination of force-placed insur-
ance—(1) Termination and refund. With-
in 30 days of receipt by a System insti-
tution, or by a servicer acting on its
behalf, of a confirmation of a bor-
rower’s existing flood insurance cov-
erage, the System institution, or its
servicer, shall:

(i) Notify the insurance provider to
terminate any insurance purchased by
the System institution, or its servicer,
under paragraph (a) of this section; and

(ii) Refund to the borrower all pre-
miums paid by the borrower for any in-
surance purchased by the System insti-
tution, or by its servicer, under para-
graph (a) of this section during any pe-
riod during which the borrower’s flood
insurance coverage and the insurance
coverage purchased by the System in-
stitution, or its servicer, were each in
effect, and any related fees charged to
the borrower with respect to the insur-
ance purchased by the System institu-
tion, or its servicer, during such pe-
riod.
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(2) Sufficiency of demonstration. For
purposes of confirming a borrower’s ex-
isting flood insurance coverage under
paragraph (b) of this section, a System
institution, or a servicer acting on its
behalf, shall accept from the borrower
an insurance policy declarations page
that includes the existing flood insur-
ance policy number and the identity of,
and contact information for, the insur-
ance company or agent.

§614.4950 Determination fees.

(a) General. Notwithstanding any
Federal or State law other than the
Flood Disaster Protection Act of 1973,
as amended (42 U.S.C. 4001-4129), any
System institution, or a servicer act-
ing on behalf of the System institu-
tion, may charge a reasonable fee for
determining whether the building or
mobile home securing the loan is lo-
cated or will be located in a special
flood hazard area. A determination fee
may also include, but is not limited to,
a fee for life-of-loan monitoring.

(b) Borrower fee. The determination
fee authorized by paragraph (a) of this
section may be charged to the borrower
if the determination:

(1) Is made in connection with a mak-
ing, increasing, extending, or renewing
of the loan that is initiated by the bor-
rower;

(2) Reflects the Administrator of
FEMA'’s revision or updating of flood
plain areas or flood-risk zones;

(3) Reflects the Administrator of
FEMA'’s publication of a notice or com-
pendium that:

(i) Affects the area in which the
building or mobile home securing the
loan is located; or

(ii) By determination of the Adminis-
trator of FEMA, may reasonably re-
quire a determination whether the
building or mobile home securing the
loan is located in a special flood hazard
area; or

(4) Results in the purchase of flood
insurance coverage by the lender, or its
servicer, on behalf of the borrower
under §614.4945.

(c) Purchaser or transferee fee. The de-
termination fee authorized by para-
graph (a) of this section may be
charged to the purchaser or transferee
of a loan in the case of the sale or
transfer of the loan.

§614.4955

§614.4955 Notice of special flood haz-
ards and availability of Federal dis-
aster relief assistance.

(a) Notice requirement. When a System
institution makes, increases, extends,
or renews a loan secured by a building
or a mobile home located or to be lo-
cated in a special flood hazard area, the
System institution shall mail or de-
liver a written notice to the borrower
and to the servicer in all cases whether
or not flood insurance is available
under the 1968 Act for the collateral se-
curing the loan.

(b) Contents of notice. The written no-
tice must include the following infor-
mation:

(1) A warning, in a form approved by
the Administrator of FEMA, that the
building or the mobile home is or will
be located in a special flood hazard
area;

(2) A description of the flood insur-
ance purchase requirements set forth
in section 102(b) of the Flood Disaster
Protection Act of 1973, as amended (42
U.S.C. 4012a(b));

(3) A statement, where applicable,
that flood insurance coverage is avail-
able from private insurance companies
that issue standard flood insurance
policies on behalf of the NFIP or di-
rectly from the NFIP;

(4) A statement that flood insurance
that provides the same level of cov-
erage as a standard flood insurance pol-
icy under the NFIP also may be avail-
able from a private insurance company
that issues policies on behalf of the
company;

(5) A statement that the borrower is
encouraged to compare the flood insur-
ance coverage, deductibles, exclusions,
conditions, and premiums associated
with flood insurance policies issued on
behalf of the NFIP and policies issued
on behalf of private insurance compa-
nies and that the borrower should di-
rect inquiries regarding the avail-
ability, cost, and comparisons of flood
insurance coverage to an insurance
agent; and

(6) A statement whether Federal dis-
aster relief assistance may be available
in the event of damage to the building
or mobile home caused by flooding in a
Federally declared disaster.

(c) Timing of notice. The System insti-
tution shall provide the notice required
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by paragraph (a) of this section to the
borrower within a reasonable time be-
fore the completion of the transaction,
and to the servicer as promptly as
practicable after the System institu-
tion provides notice to the borrower
and in any event no later than the time
the System institution provides other
similar notices to the servicer con-
cerning hazard insurance and taxes.
Notice to the servicer may be made
electronically or may take the form of
a copy of the notice to the borrower.

(d) Record of receipt. The System in-
stitution shall retain a record of the
receipt of the notices by the borrower
and the servicer for the period of time
it owns the loan.

(e) Alternate method of notice. Instead
of providing the notice to the borrower
required by paragraph (a) of this sec-
tion, a System institution may obtain
satisfactory written assurance from a
seller or lessor that, within a reason-
able time before the completion of the
sale or lease transaction, the seller or
lessor has provided such notice to the
purchaser or lessee. The System insti-
tution shall retain a record of the writ-
ten assurance from the seller or lessor
for the period of time it owns the loan.

(f) Use of sample form of notice. A Sys-
tem institution will be considered to be
in compliance with the requirement for
notice to the borrower of this section
by providing written notice to the bor-
rower containing the Ilanguage pre-
sented in appendix A to this subpart
within a reasonable time before the
completion of the transaction. The no-
tice presented in appendix A to this
subpart satisfies the borrower notice
requirements of the 1968 Act.

[80 FR 43254, July 21, 2015, as amended at 80
FR 43257, July 21, 2015]

§614.4960 Notice of servicer’s identity.

(a) Notice requirement. When a System
institution makes, increases, extends,
renews, sells, or transfers a loan se-
cured by a building or mobile home lo-
cated or to be located in a special flood
hazard area, it shall notify the Admin-
istrator of FEMA (or the Administra-
tor’s designee) in writing of the iden-
tity of the servicer of the loan. The Ad-
ministrator of FEMA has designated
the insurance provider to receive the
System institution’s mnotice of the

12 CFR Ch. VI (1-1-18 Edition)

servicer’s identity. This notice may be
provided electronically if electronic
transmission is satisfactory to the Ad-
ministrator of FEMA’s designee.

(b) Transfer of servicing rights. The
System institution shall notify the Ad-
ministrator of FEMA (or the Adminis-
trator’s designee) of any change in the
servicer of a loan described in para-
graph (a) of this section within 60 days
after the effective date of the change.
This notice may be provided electroni-
cally if electronic transmission is sat-
isfactory to the Administrator of
FEMA'’s designee. Upon any change in
the servicing of a loan described in
paragraph (a) of this section, the duty
to provide notice under this paragraph
(b) shall transfer to the transferee
servicer.

APPENDIX A TO SUBPART S OF PART
614—SAMPLE FORM OF NOTICE OF
SPECIAL FLOOD HAZARDS AND
AVAILABILITY OF FEDERAL DISASTER
RELIEF ASSISTANCE

NOTICE OF SPECIAL FLOOD HAZARDS AND
AVAILABILITY OF FEDERAL DISASTER RELIEF
ASSISTANCE

We are giving you this notice to inform
you that:

The building or mobile home securing the
loan for which you have applied is or will be
located in an area with special flood hazards.

The area has been identified by the Admin-
istrator of the Federal Emergency Manage-
ment Agency (FEMA) as a special flood haz-
ard area using FEMA’s Flood Insurance Rate
Map or the Flood Hazard Boundary Map for
the following community: . This area
has a one percent (1%) chance of a flood
equal to or exceeding the base flood ele-
vation (a 100-year flood) in any given year.
During the life of a 30-year mortgage loan,
the risk of a 100-year flood in a special flood
hazard area is 26 percent (26%).

Federal law allows a lender and borrower
jointly to request the Administrator of
FEMA to review the determination of wheth-
er the property securing the loan is located
in a special flood hazard area. If you would
like to make such a request, please contact
us for further information.

~ The community in which the property
securing the loan is located participates in
the National Flood Insurance Program
(NFIP). Federal law will not allow us to
make you the loan that you have applied for
if you do not purchase flood insurance. The
flood insurance must be maintained for the
life of the loan. If you fail to purchase or
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renew flood insurance on the property, Fed-
eral law authorizes and requires us to pur-
chase the flood insurance for you at your ex-
pense.

e At a minimum, flood insurance pur-
chased must cover the lesser of:

(1) The outstanding principal balance of
the loan; or

(2) the maximum amount of coverage al-
lowed for the type of property under the
NFIP.

Flood insurance coverage under the NFIP
is limited to the building or mobile home
and any personal property that secures your
loan and not the land itself.

e Federal disaster relief assistance (usu-
ally in the form of a low-interest loan) may
be available for damages incurred in excess
of your flood insurance if your community’s
participation in the NFIP is in accordance
with NFIP requirements.

e Although you may not be required to
maintain flood insurance on all structures,
you may still wish to do so, and your mort-
gage lender may still require you to do so to
protect the collateral securing the mortgage.
If you choose not to maintain flood insur-
ance on a structure and it floods, you are re-
sponsible for all flood losses relating to that
structure.

Availability of Private Flood Insurance
Coverage

Flood insurance coverage under the NFIP
may be purchased through an insurance
agent who will obtain the policy either di-
rectly through the NFIP or through an in-
surance company that participates in the
NFIP. Flood insurance that provides the
same level of coverage as a standard flood in-
surance policy under the NFIP may be avail-
able from private insurers that do not par-
ticipate in the NFIP. You should compare
the flood insurance coverage, deductibles,
exclusions, conditions, and premiums associ-
ated with flood insurance policies issued on
behalf of the NFIP and policies issued on be-
half of private insurance companies and con-
tact an insurance agent as to the avail-
ability, cost, and comparisons of flood insur-
ance coverage.

[Escrow Requirement for Residential Lioans

Federal law may require a lender or its
servicer to escrow all premiums and fees for
flood insurance that covers any residential
building or mobile home securing a loan that
is located in an area with special flood haz-
ards. If your lender notifies you that an es-
crow account is required for your loan, then
you must pay your flood insurance premiums
and fees to the lender or its servicer with the
same frequency as you make loan payments
for the duration of your loan. These pre-
miums and fees will be deposited in the es-

Pt. 615

crow account, which will be used to pay the
flood insurance provider.]

Flood insurance coverage under the
NFIP is not available for the property secur-
ing the loan because the community in
which the property is located does not par-
ticipate in the NFIP. In addition, if the non-
participating community has been identified
for at least one year as containing a special
flood hazard area, properties located in the
community will not be eligible for Federal
disaster relief assistance in the event of a
Federally declared flood disaster.

[80 FR 43258, July 21, 2015]

APPENDIX B TO SUBPART S OF PART
614—SAMPLE CLAUSE FOR OPTION TO
ESCROW FOR OUTSTANDING LOANS

Escrow Option Clause

You have the option to escrow all pre-
miums and fees for the payment on your
flood insurance policy that covers any resi-
dential building or mobile home that is lo-
cated in an area with special flood hazards
and that secures your loan. If you choose
this option:

e Your payments will be deposited in an es-
crow account to be paid to the flood insur-
ance provider.

e The escrow amount for flood insurance
will be added to the regular mortgage pay-
ment that you make to your lender or its
servicer.

e The payments you make into the escrow
account will accumulate over time and the
funds will be used to pay your flood insur-
ance policy when your lender or servicer re-
ceives a notice from your flood insurance
provider that the flood insurance premium is
due.

To choose this option, follow the instruc-
tions below. If you have any questions about
the option, contact [Insert Name of Lender
or Servicer] at [Insert Contact Information].

[Insert Instructions for Selecting to Es-
crow]

[80 FR 43258, July 21, 2015]

PART 615—FUNDING AND FISCAL
AFFAIRS, LOAN POLICIES AND
OPERATIONS, AND FUNDING OP-
ERATIONS

Subpart A—Funding

Sec.

615.5000 General responsibilities.

615.5010 Funding Corporation.

615.5030 Borrowings from
banks.

615.5040 Borrowings from financial institu-
tions other than commercial banks.

commercial

161



		Superintendent of Documents
	2020-01-11T10:40:15-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




