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§371.1 Scope, purpose, and compliance
dates.

(a) Scope. This part applies to each
insured depository institution that
qualifies as a ‘‘records entity’ under
the definition set forth in §371.2(r).

(b) Purpose. This part establishes rec-
ordkeeping requirements with respect
to qualified financial contracts for in-
sured depository institutions that are
in a troubled condition.

(c) Compliance dates. (1) Within 3 busi-
ness days of becoming a records entity,
the records entity shall provide to the
FDIC, in writing, the name and contact
information for the person at the
records entity who is responsible for
recordkeeping under this part and, un-
less not required to maintain files in
electronic form pursuant to §371.4(d), a
directory of the electronic files that
will be used to maintain the informa-
tion required to be kept by this part.

(2) Except as provided in §371.6:

(i) A records entity, other than an ac-
celerated records entity, shall comply
with all applicable recordkeeping re-
quirements of this part within 270 days
after it becomes a records entity.

(ii) An accelerated records entity
shall comply with all applicable rec-
ordkeeping requirements of this part
within 60 days after it becomes a
records entity.

(iii) Notwithstanding paragraphs
(¢)(2)(i) and ({i) of this section, a
records entity that becomes an acceler-
ated records entity after it became a
records entity shall comply with all ap-
plicable recordkeeping requirements of
this part within 60 days after it be-
comes an accelerated records entity or
its original 270 day compliance period,
whichever time period is shorter.

(d) Extensions of time to comply. The
FDIC may, in its discretion, grant one
or more extensions of time for compli-
ance with the recordkeeping require-
ments of this part.

§371.2

(1) Except as provided in paragraph
(d)(2) of this section, no single exten-
sion for a records entity shall be for a
period of more than 120 days.

(2) For a records entity that is an ac-
celerated records entity at the time of
a request for an extension, no single
extension shall be for a period of more
than 30 days.

(3) A records entity may request an
extension of time by submitting a writ-
ten request to the FDIC at least 15 days
prior to the deadline for its compliance
with the recordkeeping requirements of
this part. The written request for an
extension must contain a statement of
the reasons why the records entity can-
not comply by the deadline for compli-
ance, a project plan (including
timeline) for achieving compliance,
and a progress report describing the
steps taken to achieve compliance.

§3871.2 Definitions.

For purposes of this part:

(a) Accelerated records entity means a
records entity that:

(1) Has a composite rating, as deter-
mined by its appropriate Federal bank-
ing agency in its most recent report of
examination, of 4 or 5 under the Uni-
form Financial Institution Rating Sys-
tem, or in the case of an insured
branch of a foreign bank, an equivalent
rating; or

(2) Is determined by the appropriate
Federal banking agency or by the FDIC
in consultation with the appropriate
Federal banking agency to be experi-
encing a significant deterioration of
capital or significant funding difficul-
ties or liquidity stress, notwith-
standing the composite rating of the
institution by its appropriate Federal
banking agency in its most recent re-
port of examination.

(b) Affiliate means any entity that
controls, is controlled by, or is under
common control with another entity.

(c) Appropriate Federal banking agency
means the agency or agencies des-
ignated under 12 U.S.C. 1813(q).

(d) Business day means any day other
than any Saturday, Sunday or any day
on which either the New York Stock
Exchange or the Federal Reserve Bank
of New York is closed.

(e) Control. An entity controls an-
other entity if:
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(1) The entity directly or indirectly
or acting through one or more persons
owns, controls, or has power to vote 25
per centum or more of any class of vot-
ing securities of the other entity;

(2) The entity controls in any manner
the election of a majority of the direc-
tors or trustees of the other entity; or

(3) The Board of Governors of the
Federal Reserve System has deter-
mined, after notice and opportunity for
hearing in accordance with 12 CFR
225.31, that the entity directly or indi-
rectly exercises a controlling influence
over the management or policies of the
other entity.

(f) Corporate group means an entity
and all affiliates of that entity.

(g) Counterparty means any natural
person or entity (or separate non-U.S.
branch of any entity) that is a party to
a QFC with a records entity or, if the
records entity is required or chooses to
maintain the records specified in
§371.4(b), a reportable subsidiary of
such records entity.

(h) Effective date means October 1,
2017.

(i) Full scope entity means a records
entity that has total consolidated as-
sets equal to or greater than $50 billion
or that is a Part 148 affiliate.

(3) Insured depository institution means
any bank or savings association, as de-
fined in 12 U.S.C. 1813, the deposits of
which are insured by the FDIC.

(k) Legal entity identifier or LEI for an
entity means the global legal entity
identifier maintained for such entity
by a utility accredited by the Global
LEI Foundation or by a utility en-
dorsed by the Regulatory Oversight
Committee. As used in this definition:

(1) Regulatory Oversight Committee
means the Regulatory Oversight Com-
mittee (of the Global LEI System),
whose charter was set forth by the Fi-
nance Ministers and Central Bank Gov-
ernors of the Group of Twenty and the
Financial Stability Board, or any suc-
cessor thereof; and

(2) Global LEI Foundation means the
not-for-profit organization organized
under Swiss law by the Financial Sta-
bility Board in 2014, or any successor
thereof.

(1) Limited scope entity means a
records entity that is not a full scope
entity.
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(m) Parent entity with respect to an
entity means an entity that controls
that entity.

(n) Part 148 means 31 CFR part 148.

(0) Part 148 affiliate means a records
entity that, on financial statements
prepared in accordance with U.S. gen-
erally accepted accounting principles
or other applicable accounting stand-
ards, consolidates, or is consolidated
by or with (or is required to consoli-
date or be consolidated by or with), a
member of a corporate group one or
more members of which are required to
maintain QFC records pursuant to Part
148.

(p) Position means an individual
transaction under a qualified financial
contract and includes the rights and
obligations of a person or entity as a
party to an individual transaction
under a qualified financial contract.

(a) Qualified financial contract or QFC
means any qualified financial contract
as defined in 12 U.S.C. 1821(e)(8)(D), and
any agreement or transaction that the
FDIC determines by regulation, resolu-
tion, or order to be a QFC, including
without limitation, any securities con-
tract, commodity contract, forward
contract, repurchase agreement, and
swap agreement.

(r) Records entity means any insured
depository institution that has re-
ceived written notice from the institu-
tion’s appropriate Federal banking
agency or the FDIC that it is in a trou-
bled condition and written notice from
the FDIC that it is subject to the rec-
ordkeeping requirements of this part.

(s) Reportable subsidiary means any
subsidiary of a records entity that is
incorporated or organized under U.S.
federal law or the laws of any State
that is not:

(1) A functionally regulated sub-
sidiary as defined in 12 U.S.C. 1844(c)(5);

(2) A security-based swap dealer as
defined in 15 U.S.C. 78c(a)(71); or

(3) A major security-based swap par-
ticipant as defined in 15 U.S.C.
78c(a)(67).

(t) State means any state, common-
wealth, territory or possession of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Commonwealth of the Northern
Mariana Islands, American Samoa,
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Guam or the United States Virgin Is-
lands.

(u) Subsidiary, with respect to an-
other entity, means an entity that is,
or is required to be, consolidated by
such other entity on such other enti-
ty’s financial statements prepared in
accordance with U.S. generally accept-
ed accounting principles or other appli-
cable accounting standards.

(v) Total consolidated assets means the
total consolidated assets of a records
entity and its consolidated subsidiaries
as reported in the records entity’s most
recent year-end audited consolidated
statement of financial condition filed
with the appropriate Federal banking
agency.

(w) Troubled condition means an in-
sured depository institution that:

(1) Has a composite rating, as deter-
mined by its appropriate Federal bank-
ing agency in its most recent report of
examination, of 3 (only for insured de-
pository institutions with total con-
solidated assets of $10 billion or great-
er), 4 or 5 under the Uniform Financial
Institution Rating System, or in the
case of an insured branch of a foreign
bank, an equivalent rating;

(2) Is subject to a proceeding initi-
ated by the FDIC for termination or
suspension of deposit insurance;

(3) Is subject to a cease-and-desist
order or written agreement issued by
the appropriate Federal banking agen-
cy, as defined in 12 U.S.C. 1813(q), that
requires action to improve the finan-
cial condition of the insured depository
institution or is subject to a pro-
ceeding initiated by the appropriate
Federal banking agency which con-
templates the issuance of an order that
requires action to improve the finan-
cial condition of the insured depository
institution, unless otherwise informed
in writing by the appropriate Federal
banking agency;

(4) Is informed in writing by the in-
sured depository institution’s appro-
priate Federal banking agency that it
is in troubled condition for purposes of
12 U.S.C. 1831i on the basis of the insti-
tution’s most recent report of condi-
tion or report of examination, or other
information available to the institu-
tion’s appropriate Federal banking
agency; or

§371.3

(5) Is determined by the appropriate
Federal banking agency or the FDIC in
consultation with the appropriate Fed-
eral banking agency to be experiencing
a significant deterioration of capital or
significant funding difficulties or 1li-
quidity stress, notwithstanding the
composite rating of the institution by
its appropriate Federal banking agency
in its most recent report of examina-
tion.

§371.3 Maintenance of records.

(a) Form and availability. (1) Unless it
is not required to maintain records in
electronic form as provided in §371.4(d),
a records entity shall maintain the
records described in §371.4 in electronic
form and shall be capable of producing
such records electronically in the for-
mat set forth in the appendices of this
part.

(2) All such records shall be updated
on a daily basis and shall be based upon
values and information no less current
than previous end-of-day values and in-
formation.

(3) Except as provided in §371.4(d), a
records entity shall compile the
records described in §371.4(a) or
§371.4(b) (as applicable) in a manner
that permits aggregation and
disaggregation of such records by
counterparty. If the records are main-
tained pursuant to §371.4(b), they must
be compiled by the records entity on a
consolidated basis for itself and its re-
portable subsidiaries in a manner that
also permits aggregation and
disaggregation of such records by the
records entity and its reportable sub-
sidiary.

(4) Records maintained pursuant to
§371.4(b) by a records entity that is a
Part 148 affiliate shall be compiled con-
sistently, in all respects, with records
compiled by its affiliate(s) pursuant to
Part 148.

(5) A records entity shall maintain
each set of daily records for a period of
not less than five business days.

(b) Change in point of contact. A
records entity shall provide to the
FDIC, in writing, any change to the
name and contact information for the
person at the records entity who is re-
sponsible for recordkeeping under this
part within 3 business days of any
change to such information.
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