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unless the liability is subject to re-
quirements of the Board restricting
such default rights or subject to any
similar requirements of another U.S.
federal banking agency; or

(5) Enter into, or otherwise begin to
benefit from, any agreement that pro-
vides for its liabilities to be guaranteed
by any of its subsidiaries.

(b) Limit on wunrelated Iliabilities. (1)
The aggregate amount, on an uncon-
solidated basis, of unrelated liabilities
of a global systemically important
BHC owed to persons that are not af-
filiates of the global systemically im-
portant BHC may not exceed 5 percent
of the systemically important BHC’s
external total loss-absorbing capacity
amount, as calculated under §252.63(b).

(2) For purposes of paragraph (b)(1) of
this section, an unrelated liability is
any non-contingent liability of the
global systemically important BHC
owed to a person that is not an affiliate
of the global systemically important
BHC other than:

(i) The instruments that are used to
satisfy the global systemically impor-
tant BHC’s external total loss-absorb-
ing capacity amount, as calculated
under §252.63(b);

(ii) Any dividend or other liability
arising from the instruments that are
used to satisfy the global systemically
important BHC’s external total loss-ab-
sorbing capacity amount, as calculated
under §252.63(b);

(iii) An eligible debt security that
does not provide the holder of the in-
strument with a currently exercisable
right to require immediate payment of
the total or remaining principal
amount; and

(iv) A secured liability, to the extent
that it is secured, or a liability that
otherwise represents a claim that
would be senior to eligible debt securi-
ties in Title II of the Dodd-Frank Wall
Street Reform and Consumer Protec-
tion Act (12 U.S.C. 5390(b)) and the
Bankruptcy Code (11 U.S.C. 507).

(c) A Covered BHC is not subject to
paragraph (b) of this section if all of
the eligible debt securities issued by
the Covered BHC would represent the
most subordinated debt claim in a re-
ceivership, insolvency, liquidation, or
similar proceeding of the Covered BHC.
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§252.65 Disclosure requirements.

(a) A global systemically important
BHC must publicly disclose a descrip-
tion of the financial consequences to
unsecured debtholders of the global
systemically important BHC entering
into a resolution proceeding in which
the global systemically important BHC
is the only entity that would be subject
to the resolution proceeding.

(b) A global systemically important
BHC must provide the disclosure re-
quired by paragraph (a) of this section:

(1) In the offering documents for all
of its eligible debt securities; and

(2) Either:

(i) On the global systemically impor-
tant BHC’s Web site; or

(ii) In more than one public financial
report or other public regulatory re-
ports, provided that the global system-
ically important BHC publicly provides
a summary table specifically indi-
cating the location(s) of this disclo-
sure.

Subpart H [Reserved]

Subpart I—Requirements for
Qualified Financial Contracts
of Global Systemically Impor-
tant Banking Organizations

SOURCE: Reg. YY, 82 FR 42920, Sept. 12,
2017, unless otherwise noted.

§252.81 Definitions.

For purposes of this subpart:

Central counterparty (CCP) has the
same meaning as in §217.2 of the
Board’s Regulation Q (12 CFR 217.2).

Chapter 11 proceeding means a pPro-
ceeding under Chapter 11 of Title 11,
United States Code (11 U.S.C. 1101-74.).

Consolidated affiliate means an affil-
iate of another company that

(1) Either consolidates the other
company, or is consolidated by the
other company, on financial state-
ments prepared in accordance with
U.S. Generally Accepted Accounting
Principles, the International Financial
Reporting Standards, or other similar
standards;

(2) Is, along with the other company,
consolidated with a third company on a
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financial statement prepared in accord-
ance with principles or standards ref-
erenced in paragraph (1) of this defini-
tion; or

(3) For a company that is not subject
to principles or standards referenced in
paragraph (1), if consolidation as de-
scribed in paragraph (1) or (2) of this
definition would have occurred if such
principles or standards had applied.

Default right (1) Means, with respect
to a QFC, any:

(i) Right of a party, whether contrac-
tual or otherwise (including, without
limitation, rights incorporated by ref-
erence to any other contract, agree-
ment, or document, and rights afforded
by statute, civil code, regulation, and
common law), to liquidate, terminate,
cancel, rescind, or accelerate such
agreement or transactions thereunder,
set off or net amounts owing in respect
thereto (except rights related to same-
day payment netting), exercise rem-
edies in respect of collateral or other
credit support or property related
thereto (including the purchase and
sale of property), demand payment or
delivery thereunder or in respect there-
of (other than a right or operation of a
contractual provision arising solely
from a change in the value of collateral
or margin or a change in the amount of
an economic exposure), suspend, delay,
or defer payment or performance there-
under, or modify the obligations of a
party thereunder, or any similar
rights; and

(ii) Right or contractual provision
that alters the amount of collateral or
margin that must be provided with re-
spect to an exposure thereunder, in-
cluding by altering any initial amount,
threshold amount, variation margin,
minimum transfer amount, the margin
value of collateral, or any similar
amount, that entitles a party to de-
mand the return of any collateral or
margin transferred by it to the other
party or a custodian or that modifies a
transferee’s right to reuse collateral or
margin (if such right previously ex-
isted), or any similar rights, in each
case, other than a right or operation of
a contractual provision arising solely
from a change in the value of collateral
or margin or a change in the amount of
an economic exposure;

§252.81

(2) With respect to §252.84, does not
include any right under a contract that
allows a party to terminate the con-
tract on demand or at its option at a
specified time, or from time to time,
without the need to show cause.

Excluded bank:

(1) Means a national bank, a Federal
savings association, a Federal branch,
a Federal agency, or an FSI that is ex-
empted from the scope of this subpart
pursuant to paragraph (b)(2) or (b)(3) of
§252.82;

(2) Does not include any entity de-
scribed in paragraph (1) of this defini-
tion that is owned pursuant to section
3(a)(A)(ii) of the Bank Holding Com-
pany Act (12 U.S.C. 1842(a)(A)(ii)); is
owned by a depository institution in
satisfaction of debt previously con-
tracted in good faith; is a portfolio con-
cern, as defined under 13 CFR 107.50,
that is controlled by a small business
investment company, as defined in sec-
tion 103(3) of the Small Business In-
vestment Act of 1958 (15 U.S.C. 662); is
owned pursuant to paragraph (11) of
section 5136 of the Revised Statutes of
the United States (12 U.S.C. 24); or is a
DPC branch subsidiary.

FDI Act proceeding means a pro-
ceeding in which the Federal Deposit
Insurance Corporation is appointed as
conservator or receiver under section
11 of the Federal Deposit Insurance Act
(12 U.S.C. 1821).

FDI Act stay period means, in connec-
tion with an FDI Act proceeding, the
period of time during which a party to
a QFC with a party that is subject to
an FDI Act proceeding may not exer-
cise any right that the party that is
not subject to an FDI Act proceeding
has to terminate, liquidate, or net such
QFC, in accordance with section 11(e)
of the Federal Deposit Insurance Act
(12 U.S.C. 1821(e)) and any imple-
menting regulations.

Financial counterparty means a person
that is:

(1)(i) A bank holding company or an
affiliate thereof; a savings and loan
holding company as defined in section
10(n) of the Home Owners’ Loan Act (12
U.S.C. 1467a(n)); a U.S. intermediate
holding company that is established or
designated for purposes of compliance
with this part; or a nonbank financial
company supervised by the Board;
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(ii) A depository institution as de-
fined in section 3(c) of the Federal De-
posit Insurance Act (12 U.S.C. 1813(c));
an organization that is organized under
the laws of a foreign country and that
engages directly in the business of
banking outside the United States; a
Federal credit union or State credit
union as defined in section 2 of the
Federal Credit Union Act (12 U.S.C.
1752(1) & (6)); an institution that func-
tions solely in a trust or fiduciary ca-
pacity as described in section 2(c)(2)(D)
of the Bank Holding Company Act (12
U.S.C. 1841(c)(2)(D)); an industrial loan
company, an industrial bank, or other
similar institution described in section
2(¢)(2)(H) of the Bank Holding Com-
pany Act (12 U.S.C. 1841(c)(2)(H));

(iii) An entity that is state-licensed
or registered as:

(A) A credit or lending entity, includ-
ing a finance company; money lender;
installment lender; consumer lender or
lending company; mortgage lender,
broker, or bank; motor vehicle title
pledge lender; payday or deferred de-
posit lender; premium finance com-
pany; commercial finance or lending
company; or commercial mortgage
company; except entities registered or
licensed solely on account of financing
the entity’s direct sales of goods or
services to customers;

(B) A money services business, in-
cluding a check casher; money trans-
mitter; currency dealer or exchange; or
money order or traveler’s check issuer;

(iv) A regulated entity as defined in
section 1303(20) of the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, as amended (12
U.S.C. 4502(20)) or any entity for which
the Federal Housing Finance Agency or
its successor is the primary federal reg-
ulator;

(v) Any institution chartered in ac-
cordance with the Farm Credit Act of
1971, as amended, 12 U.S.C. 2002 et seq.,
that is regulated by the Farm Credit
Administration;

(vi) Any entity registered with the
Commodity Futures Trading Commis-
sion as a swap dealer or major swap
participant pursuant to the Com-
modity Exchange Act of 1936 (7 U.S.C. 1
et seq.), or an entity that is registered
with the U.S. Securities and Exchange
Commission as a security-based swap
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dealer or a major security-based swap
participant pursuant to the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.);

(vii) A securities holding company,
with the meaning specified in section
618 of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act (12
U.S.C. 1850a); a broker or dealer as de-
fined in sections 3(a)(4) and 3(a)(5) of
the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(4)-(5)); an investment ad-
viser as defined in section 202(a) of the
Investment Advisers Act of 1940 (15
U.S.C. 80b-2(a)); an investment com-
pany registered with the U.S. Securi-
ties and Exchange Commission under
the Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.); or a company that
has elected to be regulated as a busi-
ness development company pursuant to
section 54(a) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-53(a));

(viii) A private fund as defined in sec-
tion 202(a) of the Investment Advisers
Act of 1940 (15 U.S.C. 80b—2(a)); an enti-
ty that would be an investment com-
pany under section 3 of the Investment
Company Act of 1940 (15 U.S.C. 80a-3)
but for section 3(c)(5)(C); or an entity
that is deemed not to be an investment
company under section 3 of the Invest-
ment Company Act of 1940 pursuant to
Investment Company Act Rule 3a-7 (17
CFR 270.3a-7) of the U.S. Securities and
Exchange Commission;

(ix) A commodity pool, a commodity
pool operator, or a commodity trading
advisor as defined, respectively, in sec-
tions 1a(10), la(11l), and 1a(12) of the
Commodity Exchange Act of 1936 (7
U.S.C. 1a(10), 1a(11), and 1a(12)); a floor
broker, a floor trader, or introducing
broker as defined, respectively, in sec-
tions 1a(22), 1a(23) and 1a(31l) of the
Commodity Exchange Act of 1936 (7
U.S.C. 1a(22), 1a(23), and 1a(31)); or a fu-
tures commission merchant as defined
in section 1a(28) of the Commodity Ex-
change Act of 1936 (7 U.S.C. 1a(28));

(x) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come and Security Act of 1974 (29
U.S.C. 1002);

(xi) An entity that is organized as an
insurance company, primarily engaged
in writing insurance or reinsuring risks
underwritten by insurance companies,
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or is subject to supervision as such by
a State insurance regulator or foreign
insurance regulator; or

(xii) An entity that would be a finan-
cial counterparty described in para-
graphs (1)(i)—(xi) of this definition, if
the entity were organized under the
laws of the United States or any state
thereof.

(2) The term “financial
counterparty’” does not include any
counterparty that is:

(i) A sovereign entity;

(ii) A multilateral development bank;
or

(iii) The Bank for International Set-
tlements.

Financial market utility (FMU) means
any person, regardless of the jurisdic-
tion in which the person is located or
organized, that manages or operates a
multilateral system for the purpose of
transferring, clearing, or settling pay-
ments, securities, or other financial
transactions among financial institu-
tions or between financial institutions
and the person, but does not include:

(1) Designated contract markets, reg-
istered futures associations, swap data
repositories, and swap execution facili-
ties registered under the Commodity
Exchange Act (7 U.S.C. 1 et seq.), or na-
tional securities exchanges, national
securities associations, alternative
trading systems, security-based swap
data repositories, and swap execution
facilities registered under the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.), solely by reason of their pro-
viding facilities for comparison of data
respecting the terms of settlement of
securities or futures transactions ef-
fected on such exchange or by means of
any electronic system operated or con-
trolled by such entities, provided that
the exclusions in this clause apply only
with respect to the activities that re-
quire the entity to be so registered; or

(2) Any broker, dealer, transfer
agent, or investment company, or any
futures commission merchant, intro-
ducing broker, commodity trading ad-
visor, or commodity pool operator,
solely by reason of functions performed
by such institution as part of broker-
age, dealing, transfer agency, or invest-
ment company activities, or solely by
reason of acting on behalf of a FMU or
a participant therein in connection
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with the furnishing by the FMU of
services to its participants or the use
of services of the FMU by its partici-
pants, provided that services performed
by such institution do not constitute
critical risk management or processing
functions of the FMU.

FSI means a state savings association
or state nonmember bank (as the terms
are defined in section 3 of the Federal
Deposit Insurance Act, 12 U.S.C. 1813).

Investment advisory contract means
any contract or agreement whereby a
person agrees to act as investment ad-
viser to or to manage any investment
or trading account of another person.

Master agreement means a QFC of the
type set forth in sections
210(c)(Q)(D)(1i)(XD), ({iHIX), ({Av)(IV),
(v)(V), or (vi)(V) of Title II of the Dodd-
Frank Wall Street Reform and Con-
sumer Protection Act (12 U.S.C.
5390(c)(8)(D)(I1)(XD), {i)IX), @AV)IV),
(v)(V), or (vi)(V)) or a master agree-
ment that the Federal Deposit Insur-
ance Corporation determines by regula-
tion is a QFC pursuant to section
210(c)(8)(D)(i) of Title II of the act (12
U.S.C. 5390(c)(8)(D)(1)).

Person has the same meaning as in 12
CFR 225.2.

Qualified financial contract (QFC) has
the same meaning as in section
210(c)(8)(D) of Title II of the Dodd-
Frank Wall Street Reform and Con-
sumer Protection Act (12 U.S.C.
5390(c)(8)(D)).

Retail customer or counterparty has the
same meaning as in §249.3 of the
Board’s Regulation WW (12 CFR 249.3).

Small financial institution means a
company that:

(1) Is organized as a bank, as defined
in section 3(a) of the Federal Deposit
Insurance Act, the deposits of which
are insured by the Federal Deposit In-
surance Corporation; a savings associa-
tion, as defined in section 3(b) of the
Federal Deposit Insurance Act, the de-
posits of which are insured by the Fed-
eral Deposit Insurance Corporation; a
farm credit system institution char-
tered under the Farm Credit Act of
1971; or an insured Federal credit union
or State-chartered credit union under
the Federal Credit Union Act; and

(2) Has total assets of $10,000,000,000
or less on the last day of the company’s
most recent fiscal year.
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U.S. special resolution regimes means
the Federal Deposit Insurance Act (12
U.S.C. 1811-1835a) and regulations pro-
mulgated thereunder and Title II of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (12 U.S.C.
5381-5394) and regulations promulgated
thereunder.

§252.82 Applicability.

(a) General requirement. A covered en-
tity must ensure that each covered
QFC conforms to the requirements of
§§252.83 and 252.84.

(b) Covered entities. For purposes of
this subpart, a covered entity is:

(1) A bank holding company that is
identified as a global systemically im-
portant BHC pursuant to 12 CFR
217.402;

(2) A subsidiary of a company identi-
fied in paragraph (b)(1) of this section
other than a subsidiary that is:

(i) A national bank, a Federal savings
association, a Federal branch, a Fed-
eral agency, an FSI;

(ii) A company owned pursuant to
section 3(a)(A)(ii), 4(c)(2), 4(k)(4)(H), or
4(k)(4)(I) of the Bank Holding Company
Act (12 U.S.C. 1842(a)(A)(ii), 1843(c)(2),
1843(k)(4H)(H), 1843(k)(4)(D));

(iii) A company owned by a deposi-
tory institution in satisfaction of debt
previously contracted in good faith;

(iv) A portfolio concern, as defined
under 13 CFR 107.50, that is controlled
by a small business investment com-
pany, as defined in section 103(3) of the
Small Business Investment Act of 1958
(15 U.S.C. 662); or

(v) A company the business of which
is to make investments that are de-
signed primarily to promote the public
welfare, of the type permitted under
paragraph (11) of section 5136 of the Re-
vised Statutes of the United States (12
U.S.C. 24), including the welfare of low-
and moderate-income communities or
families (such as providing housing,
services, or jobs)); or

(3) A U.S. subsidiary, U.S. branch, or
U.S. agency of a global systemically
important foreign banking organiza-
tion other than a U.S. subsidiary, U.S.
branch, or U.S. agency that is:

(i) A national bank, a Federal savings
association, a Federal branch, a Fed-
eral agency, an FSI;
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(ii) A company owned pursuant to
section 3(a)(A)(i), 4(c)(2), 4(k)(4)(H), or
4(k)(4)(I) of the Bank Holding Company
Act (12 U.S.C. 1842(a)(A)(i), 1843(c)(2),
1843(k)(4)(H), 1843(k)(H)(D));

(iii) A company owned by a deposi-
tory institution in satisfaction of debt
previously contracted in good faith;

(iv) A portfolio concern, as defined
under 13 CFR 107.50, that is controlled
by a small business investment com-
pany, as defined in section 103(3) of the
Small Business Investment Act of 1958
(15 U.S.C. 662);

(v) A company the business of which
is to make investments that are de-
signed primarily to promote the public
welfare, of the type permitted under
paragraph (11) of section 5136 of the Re-
vised Statutes of the United States (12
U.S.C. 24), including the welfare of low-
and moderate-income communities or
families (such as providing housing,
services, or jobs);

(vi) A section 2(h)(2) company; or

(vii) A DPC branch subsidiary.

(c) Covered QFCs. For purposes of this
subpart, a covered QFC is:

(1) With respect to a covered entity
that is a covered entity on November
13, 2017, an in-scope QFC that the cov-
ered entity:

(i) Enters, executes, or otherwise be-
comes a party to on or after January 1,
2019; or

(ii) Entered, executed, or otherwise
became a party to before January 1,
2019, if the covered entity or any affil-
iate that is a covered entity or ex-
cluded bank also enters, executes, or
otherwise becomes a party to a QFC
with the same person or a consolidated
affiliate of the same person on or after
January 1, 2019.

(2) With respect to a covered entity
that becomes a covered entity after
November 13, 2017, an in-scope QFC
that the covered entity:

(i) Enters, executes or otherwise be-
comes a party to on or after the later
of the date the covered entity first be-
comes a covered entity and January 1,
2019; or

(ii) Entered, executed, or otherwise
became a party to before the date iden-
tified in paragraph (c)(2)(i) of this sec-
tion with respect to the covered entity,
if the covered entity or any affiliate
that is a covered entity or excluded
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bank also enters, executes, or other-
wise becomes a party to a QFC with
the same person or consolidated affil-
iate of the same person on or after the
date identified in paragraph (c)(2)(1)
with respect to the covered entity.

(d) In-scope QFCs. An in-scope QFC is
a QFC that explicitly:

(1) Restricts the transfer of a QFC (or
any interest or obligation in or under,
or any property securing, the QFC)
from a covered entity; or

(2) Provides one or more default
rights with respect to a QFC that may
be exercised against a covered entity.

(e) Rules of construction. For purposes
of this subpart:

(1) A covered entity does not become
a party to a QFC solely by acting as
agent with respect to the QFC; and

(2) The exercise of a default right
with respect to a covered QFC includes
the automatic or deemed exercise of
the default right pursuant to the terms
of the QFC or other arrangement.

(f) Initial applicability of requirements
for covered QFCs. (1) With respect to
each of its covered QFCs, a covered en-
tity that is a covered entity on Novem-
ber 13, 2017 must conform the covered
QFC to the requirements of this sub-
part by:

(i) January 1, 2019, if each party to
the covered QFC is a covered entity or
an excluded bank;

(ii) July 1, 2019, if each party to the
covered QFC (other than the covered
entity) is a financial counterparty that
is not a covered entity or excluded
bank; or

(iii) January 1, 2020, if a party to the
covered QFC (other than the covered
entity) is not described in paragraph
(£)(1)(@) or (f)(1)(ii) of this section or if,
notwithstanding paragraph (f)(1)(ii), a
party to the covered QFC (other than
the covered entity) is a small financial
institution.

(2) With respect to each of its covered
QFCs, a covered entity that is not a
covered entity on November 13, 2017
must conform the covered QFC to the
requirements of this subpart by:

(i) The first day of the calendar quar-
ter immediately following 1 year after
the date the covered entity first be-
comes a covered entity, if each party
to the covered QFC is a covered entity
or an excluded bank;

§252.83

(ii) The first day of the calendar
quarter immediately following 18
months from the date the covered enti-
ty first becomes a covered entity if
each party to the covered QFC (other
than the covered entity) is a financial
counterparty that is not a covered en-
tity or excluded bank; or

(iii) The first day of the calendar
quarter immediately following 2 years
from the date the covered entity first
becomes a covered entity if a party to
the covered QFC (other than the cov-
ered entity) is not described in para-
graph (£)(2)(Q) or (£)(2)(ii) of this section
or if, notwithstanding paragraph
(£)(2)(ii), a party to the covered QFC
(other than the covered entity) is a
small financial institution.

§252.§3 U.S. Special Resolution Re-
gimes.

(a) Covered QFCs not required to be
conformed. (1) Notwithstanding §252.82,
a covered entity is not required to con-
form a covered QFC to the require-
ments of this section if:

(i) The covered QFC designates, in
the manner described in paragraph
(a)(2) of this section, the U.S. special
resolution regimes as part of the law
governing the QFC; and

(ii) BEach party to the covered QFC,
other than the covered entity, is:

(A) An individual that is domiciled in
the United States, including any State;

(B) A company that is incorporated
in or organized under the laws of the
United States or any State;

(C) A company the principal place of
business of which is located in the
United States, including any State; or

(D) A U.S. branch or U.S. agency.

(2) A covered QFC designates the U.S.
special resolution regimes as part of
the law governing the QFC if the cov-
ered QFC:

(i) Explicitly provides that the cov-
ered QFC is governed by the laws of the
United States or a state of the United
States; and

(ii) Does not explicitly provide that
one or both of the U.S. special resolu-
tion regimes, or a broader set of laws
that includes a U.S. special resolution
regime, is excluded from the laws gov-
erning the covered QFC.

(b) Provisions required. A covered QFC
must explicitly provide that:
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(1) In the event the covered entity be-
comes subject to a proceeding under a
U.S. special resolution regime, the
transfer of the covered QFC (and any
interest and obligation in or under, and
any property securing, the covered
QFC) from the covered entity will be
effective to the same extent as the
transfer would be effective under the
U.S. special resolution regime if the
covered QFC (and any interest and ob-
ligation in or under, and any property
securing, the covered QFC) were gov-
erned by the laws of the United States
or a state of the United States; and

(2) In the event the covered entity or
an affiliate of the covered entity be-
comes subject to a proceeding under a
U.S. special resolution regime, default
rights with respect to the covered QFC
that may be exercised against the cov-
ered entity are permitted to be exer-
cised to no greater extent than the de-
fault rights could be exercised under
the U.S. special resolution regime if
the covered QFC were governed by the
laws of the United States or a state of
the United States.

(c) Relevance of creditor protection pro-
visions. The requirements of this sec-
tion apply notwithstanding paragraphs
(@), (), and (h) of §252.84.

§252.84 Insolvency proceedings.

(a) Covered QFCs not required to be
conformed. Notwithstanding §252.82, a
covered entity is not required to con-
form a covered QFC to the require-
ments of this section if the covered
QFC:

(1) Does not explicitly provide any
default right with respect to the cov-
ered QFC that is related, directly or in-
directly, to an affiliate of the direct
party becoming subject to a receiver-
ship, insolvency, liquidation, resolu-
tion, or similar proceeding; and

(2) Does not explicitly prohibit the
transfer of a covered affiliate credit en-
hancement, any interest or obligation
in or under the covered affiliate credit
enhancement, or any property securing
the covered affiliate credit enhance-
ment to a transferee upon or following
an affiliate of the direct party becom-
ing subject to a receivership, insol-
vency, liquidation, resolution, or simi-
lar proceeding or would prohibit such a
transfer only if the transfer would re-
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sult in the supported party being the
beneficiary of the credit enhancement
in violation of any law applicable to
the supported party.

(b) General prohibitions. (1) A covered
QFC may not permit the exercise of
any default right with respect to the
covered QFC that is related, directly or
indirectly, to an affiliate of the direct
party becoming subject to a receiver-
ship, insolvency, liquidation, resolu-
tion, or similar proceeding.

(2) A covered QFC may not prohibit
the transfer of a covered affiliate cred-
it enhancement, any interest or obliga-
tion in or under the covered affiliate
credit enhancement, or any property
securing the covered affiliate credit en-
hancement to a transferee upon or fol-
lowing an affiliate of the direct party
becoming subject to a receivership, in-
solvency, liquidation, resolution, or
similar proceeding unless the transfer
would result in the supported party
being the beneficiary of the credit en-
hancement in violation of any law ap-
plicable to the supported party.

(c) Definitions relevant to the general
prohibitions—(1) Direct party. Direct
party means a covered entity or ex-
cluded bank that is a party to the di-
rect QFC.

(2) Direct QFC. Direct QFC means a
QFC that is not a credit enhancement,
provided that, for a QFC that is a mas-
ter agreement that includes an affil-
iate credit enhancement as a supple-
ment to the master agreement, the di-
rect QFC does not include the affiliate
credit enhancement.

(3) Affiliate credit enhancement. Affil-
iate credit enhancement means a cred-
it enhancement that is provided by an
affiliate of a party to the direct QFC
that the credit enhancement supports.

(d) General creditor protections. Not-
withstanding paragraph (b) of this sec-
tion, a covered direct QFC and covered
affiliate credit enhancement that sup-
ports the covered direct QFC may per-
mit the exercise of a default right with
respect to the covered QFC that arises
as a result of:

(1) The direct party becoming subject
to a receivership, insolvency, liquida-
tion, resolution, or similar proceeding;

430



Federal Reserve System

(2) The direct party not satisfying a
payment or delivery obligation pursu-
ant to the covered QFC or another con-
tract between the same parties that
gives rise to a default right in the cov-
ered QFC; or

(3) The covered affiliate support pro-
vider or transferee not satisfying a
payment or delivery obligation pursu-
ant to a covered affiliate credit en-
hancement that supports the covered
direct QFC.

(e) Definitions relevant to the general
creditor protections—(1) Covered direct
QRFC. Covered direct QFC means a di-
rect QFC to which a covered entity or
excluded bank is a party.

(2) Covered affiliate credit enhance-
ment. Covered affiliate credit enhance-
ment means an affiliate credit en-
hancement in which a covered entity
or excluded bank is the obligor of the
credit enhancement.

(3) Covered affiliate support provider.
Covered affiliate support provider
means, with respect to a covered affil-
iate credit enhancement, the affiliate
of the direct party that is obligated
under the covered affiliate credit en-
hancement and is not a transferee.

(4) Supported party. Supported party
means, with respect to a covered affil-
iate credit enhancement and the direct
QFC that the covered affiliate credit
enhancement supports, a party that is
a beneficiary of the covered affiliate
support provider’s obligation(s) under
the covered affiliate credit enhance-
ment.

(f) Additional creditor protections for
supported QFCs. Notwithstanding para-
graph (b) of this section, with respect
to a covered direct QFC that is sup-
ported by a covered affiliate credit en-
hancement, the covered direct QFC and
the covered affiliate credit enhance-
ment may permit the exercise of a de-
fault right after the stay period that is
related, directly or indirectly, to the
covered affiliate support provider be-
coming subject to a receivership, insol-
vency, liquidation, resolution, or simi-
lar proceeding if:

(1) The covered affiliate support pro-
vider that remains obligated under the
covered affiliate credit enhancement
becomes subject to a receivership, in-
solvency, liquidation, resolution, or
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similar proceeding, other than a Chap-
ter 11 proceeding;

(2) Subject to paragraph (h) of this
section, the transferee, if any, becomes
subject to a receivership, insolvency,
liquidation, resolution, or similar pro-
ceeding;

(3) The covered affiliate support pro-
vider does not remain, and a transferee
does not become, obligated to the
same, or substantially similar, extent
as the covered affiliate support pro-
vider was obligated immediately prior
to entering the receivership, insol-
vency, liquidation, resolution, or simi-
lar proceeding with respect to:

(i) The covered affiliate credit en-
hancement;

(ii) All other covered affiliate credit
enhancements provided by the covered
affiliate support provider in support of
other covered direct QFCs between the
direct party and the supported party
under the covered affiliate credit en-
hancement referenced in paragraph
(£)(3)(1) of this section; and

(iii) All covered affiliate credit en-
hancements provided by the covered af-
filiate support provider in support of
covered direct QFCs between the direct
party and affiliates of the supported
party referenced in paragraph (f)(3)(ii)
of this section; or

(4) In the case of a transfer of the
covered affiliate credit enhancement to
a transferee,

(i) All of the ownership interests of
the direct party directly or indirectly
held by the covered affiliate support
provider are not transferred to the
transferee; or

(ii) Reasonable assurance has not
been provided that all or substantially
all of the assets of the covered affiliate
support provider (or net proceeds
therefrom), excluding any assets re-
served for the payment of costs and ex-
penses of administration in the receiv-
ership, insolvency, liquidation, resolu-
tion, or similar proceeding, will be
transferred or sold to the transferee in
a timely manner.

(g) Definitions relevant to the addi-
tional creditor protections for supported
QFCs—(1) Stay period. Stay period
means, with respect to a receivership,
insolvency, liquidation, resolution, or
similar proceeding, the period of time
beginning on the commencement of the
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proceeding and ending at the later of
5:00 p.m. (eastern time) on the business
day following the date of the com-
mencement of the proceeding and 48
hours after the commencement of the
proceeding.

(2) Business day. Business day means
a day on which commercial banks in
the jurisdiction the proceeding is com-
menced are open for general business
(including dealings in foreign exchange
and foreign currency deposits).

(3) Transferee. Transferee means a
person to whom a covered affiliate
credit enhancement is transferred upon
the covered affiliate support provider
entering a receivership, insolvency, liqg-
uidation, resolution, or similar pro-
ceeding or thereafter as part of the res-
olution, restructuring, or reorganiza-
tion involving the covered affiliate
support provider.

(h) Creditor protections related to FDI
Act proceedings. Notwithstanding para-
graphs (b), (d), and (f) of this section,
with respect to a covered direct QFC
that is supported by a covered affiliate
credit enhancement, the covered direct
QFC and the covered affiliate credit en-
hancement may permit the exercise of
a default right that is related, directly
or indirectly, to the covered affiliate
support provider becoming subject to
FDI Act proceedings:

(1) After the FDI Act stay period, if
the covered affiliate credit enhance-
ment is not transferred pursuant to 12
U.S.C. 1821(e)(9)—(e)(10) and any regula-
tions promulgated thereunder; or

(2) During the FDI Act stay period, if
the default right may only be exercised
so as to permit the supported party
under the covered affiliate credit en-
hancement to suspend performance
with respect to the supported party’s
obligations under the covered direct
QFC to the same extent as the sup-
ported party would be entitled to do if
the covered direct QFC were with the
covered affiliate support provider and
were treated in the same manner as the
covered affiliate credit enhancement.

(i) Prohibited terminations. A covered
QFC must require, after an affiliate of
the direct party has become subject to
a receivership, insolvency, liquidation,
resolution, or similar proceeding:

(1) The party seeking to exercise a
default right to bear the burden of
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proof that the exercise is permitted
under the covered QFC; and

(2) Clear and convincing evidence or
a similar or higher burden of proof to
exercise a default right.

§252.85 Approval of enhanced creditor
protection conditions.

(a) Protocol compliance. (1) Unless the
Board determines otherwise based on
the specific facts and circumstances, a
covered QFC is deemed to comply with
this subpart if it is amended by the
universal protocol or the U.S. protocol.

(2) A covered QFC will be deemed to
be amended by the universal protocol
for purposes of paragraph (a)(1) of this
section notwithstanding the covered
QFC being amended by one or more
Country Annexes, as the term is de-
fined in the universal protocol.

(3) For purposes of paragraphs (a)(1)
and (2) of this section:

(i) The universal protocol means the
ISDA 2015 Universal Resolution Stay
Protocol, including the Securities Fi-
nancing Transaction Annex and Other
Agreements Annex, published by the
International Swaps and Derivatives
Association, Inc., as of May 3, 2016, and
minor or technical amendments there-
to;

(ii) The U.S. protocol means a pro-
tocol that is the same as the universal
protocol other than as provided in
paragraphs (a)(3)(ii)(A)-(F) of this sec-
tion.

(A) The provisions of Section 1 of the
attachment to the universal protocol
may be limited in their application to
covered entities and excluded banks
and may be limited with respect to res-
olutions under the Identified Regimes,
as those regimes are identified by the
universal protocol;

(B) The provisions of Section 2 of the
attachment to the universal protocol
may be limited in their application to
covered entities and excluded banks;

(C) The ©provisions of Section
4(b)(1)(A) of the attachment to the uni-
versal protocol must not apply with re-
spect to U.S. special resolution re-
gimes;

(D) The provisions of Section 4(b) of
the attachment to the universal pro-
tocol may only be effective to the ex-
tent that the covered QFCs affected by
an adherent’s election thereunder
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would continue to meet the require-
ments of this subpart;

(E) The provisions of Section 2(k) of
the attachment to the universal pro-
tocol must not apply; and

(F) The U.S. protocol may include
minor and technical differences from
the universal protocol and differences
necessary to conform the U.S. protocol
to the differences described in para-
graphs (a)(3)(i1)(A)-(E) of this section;

(iii) Amended by the universal pro-
tocol or the U.S. protocol, with respect
to covered QFCs between adherents to
the protocol, includes amendments
through incorporation of the terms of
the protocol (by reference or otherwise)
into the covered QFC; and

(iv) The attachment to the universal
protocol means the attachment that
the universal protocol identifies as
“ATTACHMENT to the ISDA 2015 UNI-
VERSAL RESOLUTION STAY PRO-
TOCOL.”

(b) Proposal of enhanced creditor pro-
tection conditions. (1) A covered entity
may request that the Board approve as
compliant with the requirements of
§§252.83 and 252.84 proposed provisions
of one or more forms of covered QFCs,
or proposed amendments to one or
more forms of covered QFCs, with en-
hanced creditor protection conditions.

(2) Enhanced creditor protection con-
ditions means a set of limited exemp-
tions to the requirements of §252.84(b)
that is different than that of para-
graphs (d), (f), and (h) of §252.84.

(3) A covered entity making a request
under paragraph (b)(1) of this section
must provide:

(i) An analysis of the proposal that
addresses each consideration in para-
graph (d) of this section;

(ii) A written legal opinion verifying
that proposed provisions or amend-
ments would be valid and enforceable
under applicable law of the relevant ju-
risdictions, including, in the case of
proposed amendments, the validity and
enforceability of the proposal to amend
the covered QFCs; and

(iii) Any other relevant information
that the Board requests.

(c) Board approval. The Board may
approve, subject to any conditions or
commitments the Board may set, a
proposal by a covered entity under
paragraph (b) of this section if the pro-

§252.85

posal, as compared to a covered QFC
that contains only the limited exemp-
tions in paragraphs of (d), (f), and (h) of
§252.84 or that is amended as provided
under paragraph (a) of this section,
would prevent or mitigate risks to the
financial stability of the United States
that could arise from the failure of a
global systemically important BHC, a
global systemically important foreign
banking organization, or the subsidi-
aries of either and would protect the
safety and soundness of bank holding
companies and state member banks to
at least the same extent.

(d) Considerations. In reviewing a pro-
posal under this section, the Board
may consider all facts and cir-
cumstances related to the proposal, in-
cluding:

(1) Whether, and the extent to which,
the proposal would reduce the resil-
iency of such covered entities during
distress or increase the impact on U.S.
financial stability were one or more of
the covered entities to fail;

(2) Whether, and the extent to which,
the proposal would materially decrease
the ability of a covered entity, or an
affiliate of a covered entity, to be re-
solved in a rapid and orderly manner in
the event of the financial distress or
failure of the entity that is required to
submit a resolution plan;

(3) Whether, and the extent to which,
the set of conditions or the mechanism
in which they are applied facilitates,
on an industry-wide basis, contractual
modifications to remove impediments
to resolution and increase market cer-
tainty, transparency, and equitable
treatment with respect to the default
rights of non-defaulting parties to a
covered QFC;

(4) Whether, and the extent to which,
the proposal applies to existing and fu-
ture transactions;

(5) Whether, and the extent to which,
the proposal would apply to multiple
forms of QFCs or multiple covered en-
tities;

(6) Whether the proposal would per-
mit a party to a covered QFC that is
within the scope of the proposal to ad-
here to the proposal with respect to
only one or a subset of covered enti-
ties;

(7) With respect to a supported party,
the degree of assurance the proposal
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provides to the supported party that
the material payment and delivery ob-
ligations of the covered affiliate credit
enhancement and the covered direct
QFC it supports will continue to be
performed after the covered affiliate
support provider enters a receivership,
insolvency, liquidation, resolution, or
similar proceeding;

(8) The presence, nature, and extent
of any provisions that require a cov-
ered affiliate support provider or trans-
feree to meet conditions other than
material payment or delivery obliga-
tions to its creditors;

(9) The extent to which the supported
party’s overall credit risk to the direct
party may increase if the enhanced
creditor protection conditions are not
met and the likelihood that the sup-
ported party’s credit risk to the direct
party would decrease or remain the
same if the enhanced creditor protec-
tion conditions are met; and

(10) Whether the proposal provides
the counterparty with additional de-
fault rights or other rights.

§252.86 Foreign bank multi-branch
master agreements.

(a) Treatment of foreign bank multi-
branch master agreements. With respect
to a U.S. branch or U.S. agency of a
global systemically important foreign
banking organization, a foreign bank
multi-branch master agreement that is
a covered QFC solely because the mas-
ter agreement permits agreements or
transactions that are QFCs to be en-
tered into at one or more U.S. branches
or U.S. agencies of the global system-
ically important foreign banking orga-
nization will be considered a covered
QFC for purposes of this subpart only
with respect to such agreements or
transactions booked at such TU.S.
branches and U.S. agencies.

(b) Definition of foreign bank multi-
branch master agreements. A foreign
bank multi-branch master agreement
means a master agreement that per-
mits a U.S. branch or U.S. agency and
another place of business of a foreign
bank that is outside the United States
to enter transactions under the agree-
ment.
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§252.87 Identification of global sys-
temically important foreign bank-
ing organizations.

(a) For purposes of this subpart, a
top-tier foreign banking organization
that is or controls a covered company
(as defined at 12 CFR 243.2(f)) is a glob-
al systemically important foreign
banking organization if any of the fol-
lowing conditions is met:

(1) The top-tier foreign banking orga-
nization determines, pursuant to para-
graph (c¢) of this section, that the top-
tier foreign banking organization has
the characteristics of a global system-
ically important banking organization
under the global methodology; or

(2) The Board, using information
available to the Board, determines:

(i) That the top-tier foreign banking
organization would be a global system-
ically important banking organization
under the global methodology;

(ii) That the top-tier foreign banking
organization, if it were subject to the
Board’s Regulation Q (part 217 of this
chapter), would be identified as a glob-
al systemically important BHC under
§217.402 of the Board’s Regulation Q; or

(iii) That any U.S. intermediate hold-
ing company controlled by the top-tier
foreign banking organization, if the
U.S. intermediate holding company is
or were subject to §217.402 of the
Board’s Regulation Q, is or would be
identified as a global systemically im-
portant BHC.

(b) Bach top-tier foreign banking or-
ganization that determines pursuant to
paragraph (c) of this section that it has
the characteristics of a global system-
ically important banking organization
under the global methodology must no-
tify the Board of the determination by
January 1 of each calendar year.

(c) A top-tier foreign banking organi-
zation that is or controls a covered
company (as defined at 12 CFR 243.2(f))
and prepares or reports for any purpose
the indicator amounts necessary to de-
termine whether the top-tier foreign
banking organization is a global sys-
temically important banking organiza-
tion under the global methodology
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must use the data to determine wheth-
er the top-tier foreign banking organi-
zation has the characteristics of a glob-
al systemically important banking or-
ganization under the global method-
ology.

(d) Bach top-tier foreign banking or-
ganization that controls a U.S. inter-
mediate holding company and that
meets the requirements of §252.1563(b)(5)
and (6) also meets the requirements of
paragraphs (b) and (c) of this section.

§252.88 Exclusion of certain QFCs.

(a) Exclusion of QFCs with FMUSs. Not-
withstanding §252.82, a covered entity
is not required to conform to the re-
quirements of this subpart a covered
QFC to which:

(1) A CCP is party; or

(2) Each party (other than the cov-
ered entity) is an FMU.

(b) Exclusion of certain excluded bank
QRFCs. If a covered QFC is also a cov-
ered QFC under parts 47 or 382 of this
title that an affiliate of the covered en-
tity is also required to conform pursu-
ant to parts 47 or 382 of this title and
the covered entity is:

(1) The affiliate credit enhancement
provider with respect to the covered
QFC, then the covered entity is re-
quired to conform the credit enhance-
ment to the requirements of this sub-
part but is not required to conform the
direct QFC to the requirements of this
subpart; or

(2) The direct party to which the ex-
cluded bank is the affiliate credit en-
hancement provider, then the covered
entity is required to conform the direct
QFC to the requirements of this sub-
part but is not required to conform the
credit enhancement to the require-
ments of this subpart.

(c) Ezxclusion of certain contracts. Not-
withstanding §252.82, a covered entity
is not required to conform the fol-
lowing types of contracts or agree-
ments to the requirements of this sub-
part:

(1) An investment advisory contract
that:

(i) Is with a retail customer or
counterparty;

(ii) Does not explicitly restrict the
transfer of the contract (or any QFC
entered pursuant thereto or governed
thereby, or any interest or obligation
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in or under, or any property securing,
any such QFC or the contract) from the
covered entity except as necessary to
comply with section 205(a)(2) of the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b-5(a)(2)); and

(iii) Does not explicitly provide a de-
fault right with respect to the contract
or any QFC entered pursuant thereto
or governed thereby.

(2) A warrant that:

(i) Evidences a right to subscribe to
or otherwise acquire a security of the
covered entity or an affiliate of the
covered entity; and

(ii) Was issued prior to November 13,
2017.

(d) Exemption by order. The Board
may exempt by order one or more cov-
ered entities from conforming one or
more contracts or types of contracts to
one or more of the requirements of this
subpart after considering:

(1) The potential impact of the ex-
emption on the ability of the covered
entity(ies), or affiliates of the covered
entity(ies), to be resolved in a rapid
and orderly manner in the event of the
financial distress or failure of the enti-
ty that is required to submit a resolu-
tion plan;

(2) The burden the exemption would
relieve; and

(3) Any other factor the Board deems
relevant.

Subparts J-K [Reserved]

Subpart L—Company-Run Stress
Test Requirements for Foreign
Banking Organizations and
Foreign Savings and Loan
Holding Companies With Total
Consolidated Assets Over $10
Billion but Less Than $50 bil-
lion

SOURCE: Reg. YY, 79 FR 17322, Mar. 27, 2014,
unless otherwise noted.

§252.120 Definitions.

For purposes of this subpart, the fol-
lowing definitions apply:

(a) Eligible asset means any asset of
the U.S. branch or U.S. agency held in
the United States that is recorded on
the general ledger of a U.S. branch or
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