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(e) The Contractor shall include the sub-
stance of this clause, including this para-
graph (e), in all solicitations and sub-
contracts.

[80 FR 64369, Oct. 23, 2015]

970.5226-1 Diversity plan.

As prescribed in 970.2671-2, insert the
following clause:

DIVERSITY PLAN (DEC 2000)

The Contractor shall submit a Diversity
Plan to the Contracting Officer for approval
within 90 days after the effective date of this
contract (or contract modification, if appro-
priate). The Contractor shall submit an up-
date to its Plan annually or with its annual
fee proposal. Guidance for preparation of a
Diversity Plan is provided in the Appendix
__. The Plan shall include innovative strate-
gies for increasing opportunities to fully use
the talents and capabilities of a diverse work
force. The Plan shall address, at a minimum,
the Contractor’s approach for promoting di-
versity through (1) the Contractor’s work
force, (2) educational outreach, (3) commu-
nity involvement and outreach, (4) subcon-
tracting, (6) economic development (includ-
ing technology transfer), and (6) the preven-
tion of profiling based on race or national or-
igin.

(End of clause)

[656 FR 81009, Dec. 22, 2000, as amended at 75
FR 68221, Nov. 5, 2010]

970.5226-2 Workforce restructuring
under section 3161 of the National
Defense Authorization Act for fiscal
year 1993.

As prescribed in 970.2672-3, insert the
following clause:

WORKFORCE RESTRUCTURING UNDER SECTION
3161 OF THE NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 1993 (DEC
2000)

(a) Consistent with the objectives of Sec-
tion 3161 of the National Defense Authoriza-
tion Act for Fiscal Year 1993, 42 U.S.C. 7274h,
in instances where the Department of En-
ergy has determined that a change in work-
force at a Department of Energy Defense Nu-
clear Facility is necessary, the contractor
agrees to (1) comply with the Department of
Energy Workforce Restructuring Plan for
the facility, if applicable, and (2) use its best
efforts to accomplish workforce restruc-
turing or displacement so as to mitigate so-
cial and economic impacts.

(b) The requirements of this clause shall be
included in subcontracts at any tier (except
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subcontracts for commercial items pursuant
to 41 U.S.C. 403) expected to exceed $500,000.

(End of clause)

[66 FR 81009, Dec. 22, 2000, as amended at 75
FR 68221, Nov. 5, 2010]

970.5226-3 Community commitment.

As prescribed in 970.2673-2, insert the
following clause:

COMMUNITY COMMITMENT (DEC 2000)

It is the policy of the DOE to be a con-
structive partner in the geographic region in
which DOE conducts its business. The basic
elements of this policy include: (1) Recog-
nizing the diverse interests of the region and
its stakeholders, (2) engaging regional stake-
holders in issues and concerns of mutual in-
terest, and (3) recognizing that giving back
to the community is a worthwhile business
practice. Accordingly, the Contractor agrees
that its business operations and performance
under the Contract will be consistent with
the intent of the policy and elements set
forth above.

(End of clause)

[66 FR 81009, Dec. 22, 2000, as amended at 75
FR 68221, Nov. 5, 2010]

970.5227-1 Rights in data-facilities.

As prescribed in 48 CFR 970.2704-3(a),
insert the following clause:

RIGHTS IN DATA—FACILITIES (DEC 2000)

(a) Definitions. (1) Computer data bases, as
used in this clause, means a collection of
data in a form capable of, and for the pur-
pose of, being stored in, processed, and oper-
ated on by a computer. The term does not in-
clude computer software.

(2) Computer software, as used in this
clause, means (i) computer programs which
are data comprising a series of instructions,
rules, routines, or statements, regardless of
the media in which recorded, that allow or
cause a computer to perform a specific oper-
ation or series of operations and (ii) data
comprising source code listings, design de-
tails, algorithms, processes, flow charts, for-
mulae, and related material that would en-
able the computer program to be produced,
created, or compiled. The term does not in-
clude computer data bases.

(3) Data, as used in this clause, means re-
corded information, regardless of form or the
media on which it may be recorded. The
term includes technical data and computer
software. The term ‘‘data’ does not include
data incidental to the administration of this
contract, such as financial, administrative,
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cost and pricing, or management informa-
tion.

(4) Limited rights data, as used in this
clause, means data, other than computer
software, developed at private expense that
embody trade secrets or are commercial or
financial and confidential or privileged. The
Government’s rights to use, duplicate, or dis-
close limited rights data are as set forth in
the Limited Rights Notice of subparagraph
(e) of this clause.

(5) Restricted computer software, as used in
this clause, means computer software devel-
oped at private expense and that is a trade
secret; is commercial or financial and is con-
fidential or privileged; or is published copy-
righted computer software, including minor
modifications of any such computer soft-
ware. The Government’s rights to use, dupli-
cate, or disclose restricted computer soft-
ware are as set forth in the Restricted Rights
Notice of paragraph (f) of this clause.

(6) Technical data, as used in this clause,
means recorded data, regardless of form or
characteristic, that are of a scientific or
technical nature. Technical data does not in-
clude computer software, but does include
manuals and instructional materials and
technical data formatted as a computer data
base.

(7T) Unlimited rights, as used in this clause,
means the right of the Government to use,
disclose, reproduce, prepare derivative
works, distribute copies to the public, in-
cluding by electronic means, and perform
publicly and display publicly, in any manner,
including by electronic means, and for any
purpose whatsoever, and to have or permit
others to do so.

(b) Allocation of Rights. (1) The Government
shall have:

(i) Ownership of all technical data and
computer software first produced in the per-
formance of this Contract;

(ii) Unlimited rights in technical data and
computer software specifically used in the
performance of this Contract, except as pro-
vided herein regarding copyright, limited
rights data, or restricted computer software,
or except for other data specifically pro-
tected by statute for a period of time or,
where, approved by DOE, appropriate in-
stances of the DOE Strategic Partnership
Projects Program;

(iii) The right to inspect technical data
and computer software first produced or spe-
cifically used in the performance of this Con-
tract at all reasonable times. The Contractor
shall make available all necessary facilities
to allow DOE personnel to perform such in-
spection;

(iv) The right to have all technical data
and computer software first produced or spe-
cifically used in the performance of this Con-
tract delivered to the Government or other-
wise disposed of by the Contractor, either as
the contracting officer may from time to

48 CFR Ch. 9 (10-1-17 Edition)

time direct during the progress of the work
or in any event as the contracting officer
shall direct upon completion or termination
of this Contract. The Contractor agrees to
leave a copy of such data at the facility or
plant to which such data relate, and to make
available for access or to deliver to the Gov-
ernment such data upon request by the con-
tracting officer. If such data are limited
rights data or restricted computer software,
the rights of the Government in such data
shall be governed solely by the provisions of
paragraph (e) of this clause (‘‘Rights in Lim-
ited Rights Data’’) or paragraph (f) of this
clause (‘“‘Rights in Restricted Computer Soft-
ware’’); and

(v) The right to remove, cancel, correct, or
ignore any markings not authorized by the
terms of this Contract on any data furnished
hereunder if, in response to a written inquiry
by DOE concerning the propriety of the
markings, the Contractor fails to respond
thereto within 60 days or fails to substan-
tiate the propriety of the markings. In either
case DOE will notify the Contractor of the
action taken.

(2) The Contractor shall have:

(1) The right to withhold limited rights
data and restricted computer software unless
otherwise provided in accordance with the
provisions of this clause; and

(ii) The right to use for its private pur-
poses, subject to patent, security or other
provisions of this Contract, data it first pro-
duces in the performance of this Contract,
except for data in DOE’s Uranium Enrich-
ment Technology, including diffusion, cen-
trifuge, and atomic vapor laser isotope sepa-
ration, provided the data requirements of
this Contract have been met as of the date of
the private use of such data.

(3) The Contractor agrees that for limited
rights data or restricted computer software
or other technical, business or financial data
in the form of recorded information which it
receives from, or is given access to by, DOE
or a third party, including a DOE Contractor
or subcontractor, and for technical data or
computer software it first produces under
this Contract which is authorized to be
marked by DOE, the Contractor shall treat
such data in accordance with any restrictive
legend contained thereon.

(c) Copyrighted Material. (1) The Contractor
shall not, without prior written authoriza-
tion of the Patent Counsel, assert copyright
in any technical data or computer software
first produced in the performance of this
contract. To the extent such authorization is
granted, the Government reserves for itself
and others acting on its behalf, a nonexclu-
sive, paid-up, irrevocable, world-wide license
for Governmental purposes to publish, dis-
tribute, translate, duplicate, exhibit, and
perform any such data copyrighted by the
Contractor.

536



Department of Energy

(2) The Contractor agrees not to include in
the technical data or computer software de-
livered under the contract any material
copyrighted by the Contractor and not to
knowingly include any material copyrighted
by others without first granting or obtaining
at no cost a license therein for the benefit of
the Government of the same scope as set
forth in paragraph (c)(1) of this clause. If the
Contractor believes that such copyrighted
material for which the license cannot be ob-
tained must be included in the technical
data or computer software to be delivered,
rather than merely incorporated therein by
reference, the Contractor shall obtain the
written authorization of the contracting offi-
cer to include such material in the technical
data or computer software prior to its deliv-
ery.

(d) Subcontracting. (1) Unless otherwise di-
rected by the contracting officer, the Con-
tractor agrees to use in subcontracts in
which technical data or computer software is
expected to be produced or in subcontracts
for supplies that contain a requirement for
production or delivery of data in accordance
with the policy and procedures of 48 CFR
Subpart 27.4 as supplemented by 48 CFR
927.401 through 927.409, the clause entitled,
“Rights in Data-General” at 48 CFR 52.227-14
modified in accordance with 927.409(a) and
including Alternate V. Alternates II through
IV of that clause may be included as appro-
priate with the prior approval of DOE Patent
Counsel, and the Contractor shall not ac-
quire rights in a subcontractor’s limited
rights data or restricted computer software,
except through the use of Alternates II or
III, respectively, without the prior approval
of DOE Patent Counsel. The clause at 48 CFR
52.227-16, Additional Data Requirements,
shall be included in subcontracts in accord-
ance with DEAR 927.409(h). The contractor
shall use instead the Rights in Data-Facili-
ties clause at 48 CFR 970.5227-1 in sub-
contracts, including subcontracts for related
support services, involving the design or op-
eration of any plants or facilities or spe-
cially designed equipment for such plants or
facilities that are managed or operated
under its contract with DOE.

(2) It is the responsibility of the Con-
tractor to obtain from its subcontractors
technical data and computer software and
rights therein, on behalf of the Government,
necessary to fulfill the Contractor’s obliga-
tions to the Government with respect to
such data. In the event of refusal by a sub-
contractor to accept a clause affording the
Government such rights, the Contractor
shall:

(i) Promptly submit written notice to the
contracting officer setting forth reasons or
the subcontractor’s refusal and other perti-
nent information which may expedite dis-
position of the matter, and
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(ii) Not proceed with the subcontract with-
out the written authorization of the con-
tracting officer.

(3) Neither the Contractor nor higher-tier
subcontractors shall use their power to
award subcontracts as economic leverage to
acquire rights in a subcontractor’s limited
rights data or restricted computer software
for their private use.

(e) Rights in Limited Rights Data. Except as
may be otherwise specified in this Contract
as data which are not subject to this para-
graph, the Contractor agrees to and does
hereby grant to the Government an irrev-
ocable, nonexclusive, paid-up license by or
for the Government, in any limited rights
data of the Contractor specifically used in
the performance of this Contract, provided,
however, that to the extent that any limited
rights data when furnished or delivered is
specifically identified by the Contractor at
the time of initial delivery to the Govern-
ment or a representative of the Government,
such data shall not be used within or outside
the Government except as provided in the
“Limited Rights Notice’ set forth. All such
limited rights data shall be marked with the
following ‘‘Limited Rights Notice’’:

Limited Rights Notice

These data contain ‘‘limited rights data,”
furnished under Contract No.
with the United States Department of En-
ergy which may be duplicated and used by
the Government with the express limitations
that the ‘“‘limited rights data’ may not be
disclosed outside the Government or be used
for purposes of manufacture without prior
permission of the Contractor, except that
further disclosure or use may be made solely
for the following purposes:

(a) Use (except for manufacture) by sup-
port services contractors within the scope of
their contracts;

(b) This “‘limited rights data’ may be dis-
closed for evaluation purposes under the re-
striction that the ‘‘limited rights data’ be
retained in confidence and not be further dis-
closed;

(c) This ‘““limited rights data’ may be dis-
closed to other contractors participating in
the Government’s program of which this
Contract is a part for information or use (ex-
cept for manufacture) in connection with the
work performed under their contracts and
under the restriction that the ‘limited
rights data’ be retained in confidence and
not be further disclosed;

(d) This “limited rights data’ may be used
by the Government or others on its behalf
for emergency repair or overhaul work under
the restriction that the ‘limited rights
data’ be retained in confidence and not be
further disclosed; and

(e) Release to a foreign government, or in-
strumentality thereof, as the interests of the
United States Government may require, for
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information or evaluation, or for emergency
repair or overhaul work by such government.
This Notice shall be marked on any repro-
duction of this data in whole or in part.

(End of notice)

(f) Rights in restricted computer software. (1)
Except as may be otherwise specified in this
Contract as data which are not subject to
this paragraph, the Contractor agrees to and
does hereby grant to the Government an ir-
revocable, nonexclusive, paid-up, license by
or for the Government, in any restricted
computer software of the Contractor specifi-
cally used in the performance of this Con-
tract, provided, however, that to the extent
that any restricted computer software when
furnished or delivered is specifically identi-
fied by the Contractor at the time of initial
delivery to the Government or a representa-
tive of the Government, such data shall not
be used within or outside the Government
except as provided in the ‘“‘Restricted Rights
Notice’ set forth below. All such restricted
computer software shall be marked with the
following ‘‘Restricted Rights Notice’’:

Restricted Rights Notice-Long Form

(a) This computer software is submitted
with restricted rights under Department of
Energy Contract No. . It may
not be used, reproduced, or disclosed by the
Government except as provided in paragraph
(b) of this notice.

(b) This computer software may be:

(1) Used or copied for use in or with the
computer or computers for which it was ac-
quired, including use at any Government in-
stallation to which such computer or com-
puters may be transferred;

(2) Used, copied for use, in a backup or re-
placement computer if any computer for
which it was acquired is inoperative or is re-
placed;

(3) Reproduced for safekeeping (archives)
or backup purposes;

(4) Modified, adapted, or combined with
other computer software, provided that only
the portions of the derivative software con-
sisting of the restricted computer software
are to be made subject to the same restricted
rights; and

(5) Disclosed to and reproduced for use by
contractors under a service contract (of the
type defined in 48 CFR 37.101) in accordance
with subparagraphs (b)(1) through (4) of this
Notice, provided the Government makes
such disclosure or reproduction subject to
these restricted rights.

(c) Notwithstanding the foregoing, if this
computer software has been published under
copyright, it is licensed to the Government,
without disclosure prohibitions, with the
rights set forth in the restricted rights no-
tice above.

48 CFR Ch. 9 (10-1-17 Edition)

(d) This Notice shall be marked on any re-
production of this computer software, in
whole or in part.

(End of notice)

(2) Where it is impractical to include the
Restricted Rights Notice on restricted com-
puter software, the following short-form No-
tice may be used.

Restricted Rights Notice—Short Form

Use, reproduction, or disclosure is subject
to restrictions set forth in the Long Form
Notice of DOE Contract No.
with (name of Contractor).

(End of notice)

(3) If the software is embedded, or if it is
commercially impractical to mark it with
human readable text, then the symbol R and
the clause date (mo/yr), in brackets or a box,
a [R-mo/yr], may be used. This will be read
to mean restricted computer software, sub-
ject to the rights of the Government as de-
scribed in the Long Form Notice, in effect as
of the date indicated next to the symbol. The
symbol shall not be used to mark human
readable material. In the event this Contract
contains any variation to the rights in the
Long Form Notice, then the contract num-
ber must also be cited.

(4) If restricted computer software is deliv-
ered with the copyright notice of 17 U.S.C.
401, the software will be presumed to be pub-
lished copyrighted computer software li-
censed to the Government without disclosure
prohibitions and with unlimited rights, un-
less the Contractor includes the following
statement with such copyright notice ‘‘Un-
published-rights reserved under the Copy-
right Laws of the United States.”

(g) Relationship to patents. Nothing con-
tained in this clause creates or is intended to
imply a license to the Government in any
patent or is intended to be construed as af-
fecting the scope of any licenses or other
rights otherwise granted to the Government
under any patent.

(End of clause)

Alternate I (DEC 2000). As prescribed
in 48 CFR 970.2704-3(a), where access to
Category C-24 restricted data is con-
templated in the performance of a con-
tract the contracting officer shall in-
sert the phrase ‘‘and except Restricted
Data in category C-24, 10 CFR part 725,
in which DOE has reserved the right to
receive reasonable compensation for
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the use of its inventions and discov-
eries, including related data and tech-
nology’”’ after ‘‘laser isotope separa-
tion” and before the comma in para-
graph (b)(2)(ii) of the clause at 48 CFR
970.5227-1, Rights in Data—Facilities,
as appropriate.

(End of clause)

[656 FR 81009, Dec. 22, 2000, as amended at 80
FR 15519, Mar. 24, 2015]

970.5227-2 Rights in data-technology
transfer.

As prescribed in 48 CFR 970.2704-3(b),
insert the following clause:

RIGHTS IN DATA—TECHNOLOGY TRANSFER
(DEC 2000)

(a) Definitions. (1) Computer data bases, as
used in this clause, means a collection of
data in a form capable of, and for the pur-
pose of, being stored in, processed, and oper-
ated on by a computer. The term does not in-
clude computer software.

(2) Computer software, as used in this
clause, means (i) computer programs which
are data comprising a series of instructions,
rules, routines, or statements, regardless of
the media in which recorded, that allow or
cause a computer to perform a specific oper-
ation or series of operations and (ii) data
comprising source code listings, design de-
tails, algorithms, processes, flow charts, for-
mulae, and related material that would en-
able the computer program to be produced,
created, or compiled. The term does not in-
clude computer data bases.

(3) Data, as used in this clause, means re-
corded information, regardless of form or the
media on which it may be recorded. The
term includes technical data and computer
software. The term ‘‘data’ does not include
data incidental to the administration of this
contract, such as financial, administrative,
cost and pricing, or management informa-
tion.

(4) Limited rights data, as used in this
clause, means data, other than computer
software, developed at private expense that
embody trade secrets or are commercial or
financial and confidential or privileged. The
Government’s rights to use, duplicate, or dis-
close limited rights data are as set forth in
the Limited Rights Notice of paragraph (g)
of this clause.

(b) Restricted computer software, as used in
this clause, means computer software devel-
oped at private expense and that is a trade
secret; is commercial or financial and is con-
fidential or privileged; or is published copy-
righted computer software, including minor
modifications of any such computer soft-
ware. The Government’s rights to use, dupli-
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cate, or disclose restricted computer soft-
ware are as set forth in the Restricted Rights
Notice of subparagraph (h) of this clause.

(6) Technical data, as used in this clause,
means recorded data, regardless of form or
characteristic, that are of a scientific or
technical nature. Technical data does not in-
clude computer software, but does include
manuals and instructional materials and
technical data formatted as a computer data
base.

(7 Unlimited rights, as used in this clause,
means the rights of the Government to use,
disclose, reproduce, prepare derivative
works, distribute copies to the public, in-
cluding by electronic means, and perform
publicly and display publicly, in any manner,
including by electronic means, and for any
purpose whatsoever, and to have or permit
others to do so.

(b) Allocation of Rights. (1) The Government
shall have:

(i) Ownership of all technical data and
computer software first produced in the per-
formance of this Contract;

(ii) Unlimited rights in technical data and
computer software specifically used in the
performance of this Contract, except as pro-
vided herein regarding copyright, limited
rights data, or restricted computer software,
and except for data subject to the with-
holding provisions for protected Cooperative
Research and Development Agreement
(CRADA) information in accordance with
Technology Transfer actions under this Con-
tract, or other data specifically protected by
statute for a period of time or, where, ap-
proved by DOE, appropriate instances of the
DOE Strategic Partnership Projects Pro-
gram;

(iii) The right to inspect technical data
and computer software first produced or spe-
cifically used in the performance of this Con-
tract at all reasonable times. The Contractor
shall make available all necessary facilities
to allow DOE personnel to perform such in-
spection;

(iv) The right to have all technical data
and computer software first produced or spe-
cifically used in the performance of this Con-
tract delivered to the Government or other-
wise disposed of by the Contractor, either as
the contracting officer may from time to
time direct during the progress of the work
or in any event as the contracting officer
shall direct upon completion or termination
of this Contract. The Contractor agrees to
leave a copy of such data at the facility or
plant to which such data relate, and to make
available for access or to deliver to the Gov-
ernment such data upon request by the con-
tracting officer. If such data are limited
rights data or restricted computer software.
the rights of the Government in such data
shall be governed solely by the provisions of
paragraph (g) of this clause (‘‘Rights in Lim-
ited Rights Data’’) or paragraph (h) of this
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