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Government will be treated as reason-
ably available. What is significant de-
pends upon the circumstances of each 
acquisition. 

(d) Possession of a Certificate of Cur-
rent Cost or Pricing Data is not a sub-
stitute for examining and analyzing 
the contractor’s proposal. 

(e) If certified cost or pricing data 
are requested by the Government and 
submitted by an offeror, but an excep-
tion is later found to apply, the data 
shall not be considered certified cost or 
pricing data and shall not be certified 
in accordance with this subsection. 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 2129, Jan. 10, 2001; 75 FR 53146, Aug. 30, 
2010] 

15.406–3 Documenting the negotiation. 
(a) The contracting officer shall doc-

ument in the contract file the principal 
elements of the negotiated agreement. 
The documentation (e.g., price negotia-
tion memorandum (PNM)) shall in-
clude the following: 

(1) The purpose of the negotiation. 
(2) A description of the acquisition, 

including appropriate identifying num-
bers (e.g., RFP No.). 

(3) The name, position, and organiza-
tion of each person representing the 
contractor and the Government in the 
negotiation. 

(4) The current status of any con-
tractor systems (e.g., purchasing, esti-
mating, accounting, and compensation) 
to the extent they affected and were 
considered in the negotiation. 

(5) If certified cost or pricing data 
were not required in the case of any 
price negotiation exceeding the cer-
tified cost or pricing data threshold, 
the exception used and the basis for it. 

(6) If certified cost or pricing data 
were required, the extent to which the 
contracting officer— 

(i) Relied on the certified cost or 
pricing data submitted and used them 
in negotiating the price; 

(ii) Recognized as inaccurate, incom-
plete, or noncurrent any certified cost 
or pricing data submitted; the action 
taken by the contracting officer and 
the contractor as a result; and the ef-
fect of the defective data on the price 
negotiated; or 

(iii) Determined that an exception 
applied after the data were submitted 

and, therefore, considered not to be 
certified cost or pricing data. 

(7) A summary of the contractor’s 
proposal, any field pricing assistance 
recommendations, including the rea-
sons for any pertinent variances from 
them, the Government’s negotiation 
objective, and the negotiated position. 
Where the determination of a fair and 
reasonable price is based on cost anal-
ysis, the summary shall address each 
major cost element. When determina-
tion of a fair and reasonable price is 
based on price analysis, the summary 
shall include the source and type of 
data used to support the determina-
tion. 

(8) The most significant facts or con-
siderations controlling the establish-
ment of the prenegotiation objectives 
and the negotiated agreement includ-
ing an explanation of any significant 
differences between the two positions. 

(9) To the extent such direction has a 
significant effect on the action, a dis-
cussion and quantification of the im-
pact of direction given by Congress, 
other agencies, and higher-level offi-
cials (i.e., officials who would not nor-
mally exercise authority during the 
award and review process for the in-
stant contract action). 

(10) The basis for the profit or fee 
prenegotiation objective and the profit 
or fee negotiated. 

(11) Documentation of fair and rea-
sonable pricing. 

(b) Whenever field pricing assistance 
has been obtained, the contracting offi-
cer shall forward a copy of the negotia-
tion documentation to the office(s) 
providing assistance. When appro-
priate, information on how advisory 
field support can be made more effec-
tive should be provided separately. 

[62 FR 51230, Sept. 30, 1997, as amended at 75 
FR 53146, Aug. 30, 2010] 

15.407 Special cost or pricing areas. 

15.407–1 Defective certified cost or 
pricing data. 

(a) If, before agreement on price, the 
contracting officer learns that any cer-
tified cost or pricing data submitted 
are inaccurate, incomplete, or noncur-
rent, the contracting officer shall im-
mediately bring the matter to the at-
tention of the prospective contractor, 
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whether the defective data increase or 
decrease the contract price. The con-
tracting officer shall consider any new 
data submitted to correct the defi-
ciency, or consider the inaccuracy, in-
completeness, or noncurrency of the 
data when negotiating the contract 
price. The price negotiation memo-
randum shall reflect the adjustments 
made to the data or the corrected data 
used to negotiate the contract price. 

(b)(1) If, after award, certified cost or 
pricing data are found to be inaccurate, 
incomplete, or noncurrent as of the 
date of final agreement on price or an 
earlier date agreed upon by the parties 
given on the contractor’s or sub-
contractor’s Certificate of Current Cost 
or Pricing Data, the Government is en-
titled to a price adjustment, including 
profit or fee, of any significant amount 
by which the price was increased be-
cause of the defective data. This enti-
tlement is ensured by including in the 
contract one of the clauses prescribed 
in 15.408(b) and (c) and is set forth in 
the clauses at 52.215–10, Price Reduc-
tion for Defective Certified Cost or 
Pricing Data, and 52.215–11, Price Re-
duction for Defective Certified Cost or 
Pricing Data—Modifications. The 
clauses give the Government the right 
to a price adjustment for defects in cer-
tified cost or pricing data submitted by 
the contractor, a prospective subcon-
tractor, or an actual subcontractor. 

(2) In arriving at a price adjustment, 
the contracting officer shall consider 
the time by which the certified cost or 
pricing data became reasonably avail-
able to the contractor, and the extent 
to which the Government relied upon 
the defective data. 

(3) The clauses referred to in para-
graph (b)(1) of this subsection recognize 
that the Government’s right to a price 
adjustment is not affected by any of 
the following circumstances: 

(i) The contractor or subcontractor 
was a sole source supplier or otherwise 
was in a superior bargaining position; 

(ii) The contracting officer should 
have known that the certified cost or 
pricing data in issue were defective 
even though the contractor or subcon-
tractor took no affirmative action to 
bring the character of the data to the 
attention of the contracting officer; 

(iii) The contract was based on an 
agreement about the total cost of the 
contract and there was no agreement 
about the cost of each item procured 
under such contract; or 

(iv) Certified cost or pricing data 
were required; however, the contractor 
or subcontractor did not submit a Cer-
tificate of Current Cost or Pricing Data 
relating to the contract. 

(4) Subject to paragraphs (b) (5) and 
(6) of this subsection, the contracting 
officer shall allow an offset for any un-
derstated certified cost or pricing data 
submitted in support of price negotia-
tions, up to the amount of the Govern-
ment’s claim for overstated pricing 
data arising out of the same pricing ac-
tion (e.g., the initial pricing of the 
same contract or the pricing of the 
same change order). 

(5) An offset shall be allowed only in 
an amount supported by the facts and 
if the contractor— 

(i) Certifies to the contracting officer 
that, to the best of the contractor’s 
knowledge and belief, the contractor is 
entitled to the offset in the amount re-
quested; and 

(ii) Proves that the certified cost or 
pricing data were available before the 
‘‘as of’’ date specified on the Certifi-
cate of Current Cost or Pricing Data 
but were not submitted. Such offsets 
need not be in the same cost groupings 
(e.g., material, direct labor, or indirect 
costs). 

(6) An offset shall not be allowed if— 
(i) The understated data were known 

by the contractor to be understated be-
fore the ‘‘as of’’ date specified on the 
Certificate of Current Cost or Pricing 
Data; or 

(ii) The Government proves that the 
facts demonstrate that the price would 
not have increased in the amount to be 
offset even if the available data had 
been submitted before the ‘‘as of’’ date 
specified on the Certificate of Current 
Cost or Pricing Data. 

(7)(i) In addition to the price adjust-
ment, the Government is entitled to re-
covery of any overpayment plus inter-
est on the overpayments. The Govern-
ment is also entitled to penalty 
amounts on certain of these overpay-
ments. Overpayment occurs only when 
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payment is made for supplies or serv-
ices accepted by the Government. Over-
payments do not result from amounts 
paid for contract financing, as defined 
in 32.001. 

(ii) In calculating the interest 
amount due, the contracting officer 
shall— 

(A) Determine the defective pricing 
amounts that have been overpaid to 
the contractor; 

(B) Consider the date of each over-
payment (the date of overpayment for 
this interest calculation shall be the 
date payment was made for the related 
completed and accepted contract 
items; or for subcontract defective 
pricing, the date payment was made to 
the prime contractor, based on prime 
contract progress billings or deliveries, 
which included payments for a com-
pleted and accepted subcontract item); 
and 

(C) Apply the underpayment interest 
rate(s) in effect for each quarter from 
the time of overpayment to the time of 
repayment, utilizing rate(s) prescribed 
by the Secretary of the Treasury under 
26 U.S.C. 6621(a)(2). 

(iii) In arriving at the amount due for 
penalties on contracts where the sub-
mission of defective certified cost or 
pricing data was a knowing submis-
sion, the contracting officer shall ob-
tain an amount equal to the amount of 
overpayment made. Before taking any 
contractual actions concerning pen-
alties, the contracting officer shall ob-
tain the advice of counsel. 

(iv) In the demand letter, the con-
tracting officer shall separately in-
clude— 

(A) The repayment amount; 
(B) The penalty amount (if any); 
(C) The interest amount through a 

specified date; and 
(D) A statement that interest will 

continue to accrue until repayment is 
made. 

(c) If, after award, the contracting of-
ficer learns or suspects that the data 
furnished were not accurate, complete, 
and current, or were not adequately 
verified by the contractor as of the 
time of negotiation, the contracting of-
ficer shall request an audit to evaluate 
the accuracy, completeness, and cur-
rency of the data. The Government 
may evaluate the profit-cost relation-

ships only if the audit reveals that the 
data certified by the contractor were 
defective. The contracting officer shall 
not reprice the contract solely because 
the profit was greater than forecast or 
because a contingency specified in the 
submission failed to materialize. 

(d) For each advisory audit received 
based on a postaward review that indi-
cates defective pricing, the contracting 
officer shall make a determination as 
to whether or not the data submitted 
were defective and relied upon. Before 
making such a determination, the con-
tracting officer should give the con-
tractor an opportunity to support the 
accuracy, completeness, and currency 
of the data in question. The con-
tracting officer shall prepare a memo-
randum documenting both the deter-
mination and any corrective action 
taken as a result. The contracting offi-
cer shall send one copy of this memo-
randum to the auditor and, if the con-
tract has been assigned for administra-
tion, one copy to the administrative 
contracting officer (ACO). A copy of 
the memorandum or other notice of the 
contracting officer’s determination 
shall be provided to the contractor. 
When the contracting officer deter-
mines that the contractor submitted 
defective cost or pricing data, the con-
tracting officer, in accordance with 
agency procedures, shall ensure that 
information relating to the contracting 
officer’s final determination is re-
ported in accordance with 42.1503(h). 
Agencies shall ensure updated informa-
tion that changes a contracting offi-
cer’s prior final determination is re-
ported into the FAPIIS module of 
PPIRS in the event of a— 

(1) Contracting officer’s decision in 
accordance with the Contract Disputes 
statute; 

(2) Board of Contract Appeals deci-
sion; or 

(3) Court decision. 
(e) If both the contractor and subcon-

tractor submitted, and the contractor 
certified, or should have certified, cost 
or pricing data, the Government has 
the right, under the clauses at 52.215– 
10, Price Reduction for Defective Cer-
tified Cost or Pricing Data, and 52.215– 
11, Price Reduction for Defective Cer-
tified Cost or Pricing Data—Modifica-
tions, to reduce the prime contract 
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price if it was significantly increased 
because a subcontractor submitted de-
fective data. This right applies whether 
these data supported subcontract cost 
estimates or supported firm agree-
ments between subcontractor and con-
tractor. 

(f) If Government audit discloses de-
fective subcontractor certified cost or 
pricing data, the information necessary 
to support a reduction in prime con-
tract and subcontract prices may be 
available only from the Government. 
To the extent necessary to secure a 
prime contract price reduction, the 
contracting officer should make this 
information available to the prime 
contractor or appropriate subcontrac-
tors, upon request. If release of the in-
formation would compromise Govern-
ment security or disclose trade secrets 
or confidential business information, 
the contracting officer shall release it 
only under conditions that will protect 
it from improper disclosure. Informa-
tion made available under this para-
graph shall be limited to that used as 
the basis for the prime contract price 
reduction. In order to afford an oppor-
tunity for corrective action, the con-
tracting officer should give the prime 
contractor reasonable advance notice 
before determining to reduce the prime 
contract price. 

(1) When a prime contractor includes 
defective subcontract data in arriving 
at the price but later awards the sub-
contract to a lower priced subcon-
tractor (or does not subcontract for the 
work), any adjustment in the prime 
contract price due to defective sub-
contract data is limited to the dif-
ference (plus applicable indirect cost 
and profit markups) between the sub-
contract price used for pricing the 
prime contract, and either the actual 
subcontract price or the actual cost to 
the contractor, if not subcontracted, 
provided the data on which the actual 
subcontract price is based are not 
themselves defective. 

(2) Under cost-reimbursement con-
tracts and under all fixed-price con-
tracts except firm-fixed-price contracts 
and fixed-price contracts with eco-
nomic price adjustment, payments to 
subcontractors that are higher than 
they would be had there been no defec-
tive subcontractor certified cost or 

pricing data shall be the basis for dis-
allowance or nonrecognition of costs 
under the clauses prescribed in 15.408(b) 
and (c). The Government has a con-
tinuing and direct financial interest in 
such payments that is unaffected by 
the initial agreement on prime con-
tract price. 

[62 FR 51230, Sept. 30, 1997, as amended at 66 
FR 65354, Dec. 18, 2001; 75 FR 53146, Aug. 30, 
2010; 75 FR 60260, Sept. 29, 2010; 78 FR 46787, 
Aug. 1, 2013; 79 FR 24202, Apr. 29, 2014] 

15.407–2 Make-or-buy programs. 

(a) General. The prime contractor is 
responsible for managing contract per-
formance, including planning, placing, 
and administering subcontracts as nec-
essary to ensure the lowest overall cost 
and technical risk to the Government. 
When make-or-buy programs are re-
quired, the Government may reserve 
the right to review and agree on the 
contractor’s make-or-buy program 
when necessary to ensure negotiation 
of reasonable contract prices, satisfac-
tory performance, or implementation 
of socioeconomic policies. Consent to 
subcontracts and review of contractors’ 
purchasing systems are separate ac-
tions covered in part 44. 

(b) Definition. Make item, as used in 
this subsection, means an item or work 
effort to be produced or performed by 
the prime contractor or its affiliates, 
subsidiaries, or divisions. 

(c) Acquisitions requiring make-or-buy 
programs. (1) Contracting officers may 
require prospective contractors to sub-
mit make-or-buy program plans for ne-
gotiated acquisitions requiring cer-
tified cost or pricing data whose esti-
mated value is $13.5 million or more, 
except when the proposed contract is 
for research or development and, if pro-
totypes or hardware are involved, no 
significant follow-on production is an-
ticipated. 

(2) Contracting officers may require 
prospective contractors to submit 
make-or-buy programs for negotiated 
acquisitions whose estimated value is 
under $13.5 million only if the con-
tracting officer— 

(i) Determines that the information 
is necessary; and 

(ii) Documents the reasons in the 
contract file. 
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