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SUBCHAPTER C—REGULATIONS AND ACTIONS TO ADDRESS 
RESTRICTIVE FOREIGN MARITIME PRACTICES 

PART 550—REGULATIONS TO AD-
JUST OR MEET CONDITIONS UN-
FAVORABLE TO SHIPPING IN THE 
FOREIGN TRADE OF THE UNITED 
STATES 

Subpart A—General Provisions 

Sec. 
550.101 Purpose. 
550.102 Scope. 
550.103 Definitions. 
550.104 Confidentiality. 
550.105 Consultation. 

Subpart B—Production of Information 

550.201 Information orders. 
550.202 Type of information. 
550.203 Failure to provide information. 

Subpart C—Conditions Unfavorable to 
Shipping 

550.301 Findings. 

Subpart D—Petitions For Section 19 Relief 

550.401 Who may file. 
550.402 Filing of petitions. 
550.403 Contents of petitions. 
550.404 Amendment or dismissal of peti-

tions. 

Subpart E—Proceedings 

550.501 Participation of interested persons. 
550.502 Discovery. 
550.503 Subpoenas. 
550.504 Witness fees. 
550.505 Failure to supply information. 
550.506 Enforcement of orders. 
550.507 Postponement, discontinuance, or 

suspension of action. 
550.508 Publication, content, and effective 

date of regulation. 

Subpart F—Corrective Actions 

550.601 Actions to correct unfavorable con-
ditions. 

550.602 Penalty. 

AUTHORITY: 5 U.S.C. 553; 46 U.S.C. 301–307; 
sec. 19 (a)(2), (e), (f), (g), (h), (i), (j), (k) and 
(l) of the Merchant Marine Act, 1920, 46 
U.S.C. 42101 and 42104–42109; and sec. 10002 of 
the Foreign Shipping Practices Act of 1988, 
46 U.S.C. 42301–42307. 

SOURCE: 58 FR 64910, Dec. 10, 1993, unless 
otherwise noted. Redesignated at 64 FR 8008, 
Feb. 18, 1999. 

NOTE TO PART 550: In accordance with 44 
U.S.C. 3518(c)(1)(B), and except for investiga-
tions undertaken with reference to a cat-
egory of individuals or entities (e.g., an en-
tire industry), any information requests or 
requirements in this part 550 are not subject 
to the requirements of section 3507 of the Pa-
perwork Reduction Act because such collec-
tions of information are pursuant to a civil, 
administrative action or investigation by an 
agency of the United States against specific 
individuals or entities. 

Subpart A—General Provisions 

§ 550.101 Purpose. 

It is the purpose of the regulations of 
this part to declare certain conditions 
resulting from governmental actions 
by foreign nations or from the competi-
tive methods or practices of owners, 
operators, agents, or masters of vessels 
of a foreign country unfavorable to 
shipping in the foreign trade of the 
United States and to establish proce-
dures by which persons who are or can 
reasonably expect to be adversely af-
fected by such conditions may petition 
the Federal Maritime Commission for 
the issuance of regulations under the 
authority of section 19 of the Merchant 
Marine Act of 1920 (46 U.S.C. 42101– 
42109). It is the further purpose of the 
regulations of this part to afford notice 
of the general circumstances under 
which the authority granted to the 
Commission under section 19 may be 
invoked and the nature of the regu-
latory actions contemplated. 

[58 FR 64910, Dec. 10, 1993. Redesignated at 64 
FR 8008, Feb. 18, 1999, as amended at 74 FR 
50732, Oct. 1, 2009] 

§ 550.102 Scope. 

Regulatory actions may be taken 
when the Commission finds, on its own 
motion or upon petition, that a foreign 
government has promulgated and en-
forced or intends to enforce laws, de-
crees, regulations or the like, or has 
engaged in or intends to engage in 
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practices which presently have or pro-
spectively could create conditions un-
favorable to shipping in the foreign 
trade of the United States, or when 
owners, operators, agents or masters of 
foreign vessels engage in or intend to 
engage in competitive methods, pricing 
practices or other practices which have 
created or could create such condi-
tions. 

[64 FR 8009, Feb. 18, 1999] 

§ 550.103 Definitions. 
When used in this part: 
(a) Act means the Merchant Marine 

Act, 1920, as amended by Pub. L. 101–595 
and as amended by Pub. L. 105–258. 

(b) Person means individuals, cor-
porations, partnerships and associa-
tions existing under or authorized by 
the laws of the United States or of a 
foreign country, and includes any com-
mon carrier, tramp operator, bulk op-
erator, shipper, shippers’ association, 
importer, exporter, consignee, ocean 
transportation intermediary, marine 
terminal operator, or any component 
of the Government of the United 
States. 

(c) Voyage means an inbound or out-
bound movement between a foreign 
country and the United States by a 
vessel engaged in the United States 
oceanborne trade. Each inbound or out-
bound movement constitutes a sepa-
rate voyage. 

[58 FR 64910, Dec. 10, 1993. Redesignated and 
amended at 64 FR 8008, 8009, Feb. 18, 1999] 

§ 550.104 Confidentiality. 
Notwithstanding any other law, the 

Commission may refuse to disclose to 
the public a response or other informa-
tion provided under the terms of this 
part. 

§ 550.105 Consultation. 
(a) Consultation with other agencies. 

The Commission may consult with, 
seek the cooperation of, or make rec-
ommendations to other appropriate 
agencies prior to taking any action 
under this part. 

(b) Request for resolution through dip-
lomatic channels. Upon the filing of a 
petition, or on its own motion when 
there are indications that conditions 
unfavorable to shipping in the foreign 

trade of the United States may exist, 
the Commission may notify the Sec-
retary of State that such conditions 
apparently exist, and may request that 
the Secretary seek resolution of the 
matter through diplomatic channels. If 
request is made, the Commission will 
give every assistance in such efforts, 
and the Commission may request the 
Secretary to report the results of such 
efforts at a specified time. 

Subpart B—Production of 
Information 

§ 550.201 Information orders. 

In furtherance of the purposes of this 
part— 

(a) The Commission may, by order, 
require any person (including any com-
mon carrier, tramp operator, bulk op-
erator, shipper, shippers’ association, 
ocean transportation intermediary, or 
marine terminal operator, or any offi-
cer, receiver, trustee, lessee, agent, or 
employee thereof), to file with the 
Commission a report, answers to ques-
tions, documentary material, or other 
information which the Commission 
considers necessary or appropriate; 

(b) The Commission may require a re-
port or answers to questions to be 
made under oath; 

(c) The Commission may prescribe 
the form and the time for response to a 
report or answers to questions. 

[58 FR 64910, Dec. 10, 1993. Redesignated and 
amended at 64 FR 8008, 8009, Feb. 18, 1999] 

§ 550.202 Type of information. 

In order to aid in the determination 
of whether conditions unfavorable to 
shipping in the foreign trade of the 
United States exist, or in order to aid 
in the formulation of appropriate regu-
lations subsequent to a finding that 
conditions unfavorable to shipping in 
the foreign trade of the United States 
exist, the Commission may, when it 
deems necessary or appropriate, and 
without further proceedings, order any: 

(a) Owner, operator, or charterer in 
the affected trade to furnish any or all 
of the following information: 

(1) Statistics for a representative pe-
riod showing passengers or cargo car-
ried to and from the United States in 
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the affected trade on vessels owned, op-
erated or chartered by it, by type, 
source, value, and direction; 

(2) Information for a representative 
period on the activities of vessels 
owned, operated, or chartered, which 
shall include sailings to and from 
United States ports, costs incurred, 
taxes or other charges paid to authori-
ties, and subsidies or other payments 
received from foreign authorities; 

(3) Information for a specified future 
period on the prospective activities of 
vessels which it owns, operates or char-
ters or plans to own, operate or char-
ter, to and from United States ports, 
which shall include projected sailings, 
anticipated costs, taxes or other 
charges to be paid to authorities, and 
expected subsidies or other payments 
to be received from foreign authorities; 
and 

(4) Such other information that the 
Commission considers relevant to dis-
covering or determining the existence 
of general or special conditions unfa-
vorable to shipping in the foreign trade 
of the United States. 

(b) Shipper, shippers’ association, or 
ocean transportation intermediary in 
the affected trade to furnish any or all 
of the following information: 

(1) Information for a representative 
period showing shipments made, type 
of cargo, commodity, carrier and vessel 
on which shipment was made, includ-
ing furnishing copies of bills of lading 
and other shipping documents; 

(2) Information relating to the appli-
cation for, grant of, or securing of 
waivers or other exemption from re-
quirements imposed by foreign govern-
ments that cargo move on national- 
flag, conference, or non-conference ves-
sels; 

(3) Amount of brokerage, ocean 
transportation intermediary compensa-
tion or other charges collected or paid 
in connection with shipments in the af-
fected trade; and 

(4) such other information that the 
Commission considers relevant to dis-
covering or determining the existence 
of general or special conditions unfa-
vorable to shipping in the foreign trade 
of the United States. 

(c) Any marine terminal operator to 
furnish any or all of the following in-
formation: 

(1) Marine terminal facilities agree-
ments, whether or not on file with the 
Commission, into which it has entered 
with any ocean carrier in the affected 
trade; 

(2) Information for a representative 
period showing the difference between 
the rates agreed to for use of its facili-
ties by any ocean carrier serving the 
affected trade pursuant to an agree-
ment authorizing preferential treat-
ment or lease terms and those rates 
which would otherwise have applied to 
such services or leases. 

[58 FR 64910, Dec. 10, 1993. Redesignated and 
amended at 64 FR 8008, 8009, Feb. 18, 1999] 

§ 550.203 Failure to provide informa-
tion. 

(a) A person who fails to file a report, 
answer, documentary material, or 
other information required under this 
subpart shall be liable to the United 
States Government for a civil penalty 
of not more than $5,000 for each day 
that the information is not provided. 

(b) The Commission may, when there 
is a failure to produce any information 
ordered produced under § 550.201, make 
appropriate findings of fact and infer-
ences, including the inference that con-
ditions unfavorable to shipping in the 
foreign trade of the United States do 
exist. 

[58 FR 64910, Dec. 10, 1993. Redesignated at 64 
FR 8008, Feb. 18, 1999, and amended at 67 FR 
39861, June 11, 2002] 

Subpart C—Conditions 
Unfavorable to Shipping 

§ 550.301 Findings. 

For the purposes of this part, condi-
tions created by foreign governmental 
action or competitive methods, pricing 
practices or other practices of owners, 
operators, agents or masters of foreign 
vessels are found unfavorable to ship-
ping in the foreign trade of the United 
States, if such conditions: 

(a) Impose upon vessels in the foreign 
trade of the United States fees, 
charges, requirements, or restrictions 
different from those imposed on other 
vessels competing in the trade, or pre-
clude vessels in the foreign trade of the 
United States from competing in the 
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trade on the same basis as any other 
vessel; 

(b) Reserve substantial cargoes to the 
national flag or other vessels and fail 
to provide, on reasonable terms, for ef-
fective and equal access to such cargo 
by vessels in the foreign trade of the 
United States; 

(c) Are discriminatory or unfair as 
between carriers, shippers, exporters, 
importers, or ports or between export-
ers from the United States and their 
foreign competitors and which cannot 
be justified under generally accepted 
international agreements or practices 
and which operate to the detriment of 
the foreign commerce or the public in-
terest of the United States; 

(d) Restrict or burden a carrier’s 
intermodal movements or shore-based 
maritime activities, including terminal 
operations and cargo solicitation; 
agency services; ocean transportation 
intermediary services and operations; 
or other activities and services integral 
to transportation systems; or 

(e) Are otherwise unfavorable to ship-
ping in the foreign trade of the United 
States. 

[58 FR 64910, Dec. 10, 1993. Redesignated and 
amended at 64 FR 8008, 8009, Feb. 18, 1999] 

Subpart D—Petitions for Section 19 
Relief 

§ 550.401 Who may file. 

Any person who has been harmed by, 
or who can reasonably expect harm 
from, existing or impending conditions 
unfavorable to shipping in the foreign 
trade of the United States, may file a 
petition for relief under the provisions 
of this part. 

§ 550.402 Filing of petitions. 

Except for petitions for rulemaking, 
all requests for relief from conditions 
unfavorable to shipping in the foreign 
trade must be by written petition. An 
original and fifteen copies of a petition 
for relief under the provisions of this 
part must be filed with the Secretary, 
Federal Maritime Commission, Wash-
ington, DC 20573. The petition must be 
accompanied by remittance of a $289 
filing fee. 

[81 FR 59145, Aug. 29, 2016] 

§ 550.403 Contents of petitions. 
Petitions for relief from conditions 

unfavorable to shipping in the foreign 
trade of the United States shall set 
forth the following: 

(a) A concise description and citation 
of the foreign law, rule, regulation, 
practice or competitive method com-
plained of; 

(b) A certified copy of any law, rule, 
regulation or other document involved 
and, if not in English, a certified 
English translation thereof; 

(c) Any other evidence of the exist-
ence of such practice or competitive 
method; 

(d) A clear description, in detail, of 
the harm already caused or which may 
reasonably be expected to be caused pe-
titioner, including: 

(1) Statistics for the representative 
period showing the type and amount of 
revenue loss or operating cost increase 
suffered or projected, such as a present 
or prospective cargo loss if harm is al-
leged on that basis. Such statistics 
shall include figures which permit 
comparison or computation of the pro-
portional effect of the harm alleged. 
For example, when the harm alleged is 
loss of cargo, supporting evidence shall 
include the total cargo carried or pro-
jected in the trade for the period; 

(2) Statistics or other evidence for 
the representative period showing in-
creased costs, inferior services or other 
harm to cargo or other non-vessel in-
terest if injury is claimed on that 
basis; and 

(3) A statement as to why the period 
is representative. 

(e) A recommended regulation, the 
promulgation of which will, in the view 
of the petitioner, adjust or meet the al-
leged conditions unfavorable to ship-
ping in the foreign trade of the United 
States. 

§ 550.404 Amendment or dismissal of 
petitions. 

Upon the failure of a petitioner to 
comply with the provisions of this 
part, the petitioner will be notified by 
the Secretary and afforded reasonable 
opportunity to amend its petition. 
Failure to timely amend the petition 
may result in its dismissal. For good 
cause shown additional time for 
amendment may be granted. 
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Subpart E—Proceedings 
§ 550.501 Participation of interested 

persons. 
In the event that participation of in-

terested persons is deemed necessary 
by the Commission, notice will be pub-
lished in the FEDERAL REGISTER and in-
terested persons will then be allowed to 
participate in this proceeding by the 
submission of written data, views or 
arguments, with or without oppor-
tunity to present same orally. 

§ 550.502 Discovery. 
The Commission may authorize a 

party to a proceeding to use deposi-
tions, written interrogatories, and dis-
covery procedures that, to the extent 
practicable, are in conformity with the 
rules applicable in civil proceedings in 
the district courts of the United 
States. 

§ 550.503 Subpoenas. 
In proceedings under this part, the 

Commission may by subpoena compel 
the attendance of witnesses and the 
production of books, papers, docu-
ments, and other evidence. 

§ 550.504 Witness fees. 
In proceedings under this subpart, 

witnesses are, unless otherwise prohib-
ited by law, entitled to the same fees 
and mileage as in the courts of the 
United States, subject to funds being 
provided by appropriations Acts. 

§ 550.505 Failure to supply informa-
tion. 

For failure to supply information or-
dered to be produced or compelled by 
subpoena in proceedings under this 
part, the Commission may— 

(a) After notice and an opportunity 
for hearing, suspend tariffs of a com-
mon carrier or that common carrier’s 
right to use the tariffs of conferences 
of which it is a member; or 

(b) Assess a civil penalty of not more 
than $5,000 for each day that the infor-
mation is not provided. 

§ 550.506 Enforcement of orders. 
In proceedings under this part, when 

a person violates an order of the Com-
mission or fails to comply with a sub-
poena, the Commission may seek en-

forcement by a United States district 
court having jurisdiction over the par-
ties. 

§ 550.507 Postponement, discontinu-
ance, or suspension of action. 

The Commission may, on its own mo-
tion or upon petition, postpone, dis-
continue, or suspend any and all ac-
tions taken by it under the provisions 
of this part. The Commission shall 
postpone, discontinue or suspend any 
or all such actions if the President in-
forms the Commission that postpone-
ment, discontinuance or suspension is 
required for reasons of foreign policy or 
national security. 

§ 550.508 Publication, content, and ef-
fective date of regulation. 

The Commission shall incorporate in 
any regulations adopted under the 
rules of this part a concise statement 
of their basis and purpose. Regulations 
shall be published in the FEDERAL REG-
ISTER. Except where conditions war-
rant and for good cause, regulations 
promulgated under the rules of this 
part shall not become effective until at 
least 30 days after the date of publica-
tion. 

Subpart F—Corrective Actions 
§ 550.601 Actions to correct unfavor-

able conditions. 
Upon submission of a petition filed 

under the rules of this part, or upon its 
own motion, the Commission may find 
that conditions unfavorable to shipping 
in the foreign trade of the United 
States do exist, and may, without fur-
ther proceedings, issue regulations 
which may: 

(a) Impose equalizing fees or charges; 
(b) Limit sailings to and from United 

States ports or the amount or type of 
cargo carried; 

(c) Suspend, in whole or in part, tar-
iffs and service contracts for carriage 
to or from United States ports, includ-
ing a common carrier’s right to use 
tariffs of conferences and service con-
tracts of agreements in United States 
trades of which it is a member for any 
period the Commission specifies; 

(d) Suspend, in whole or in part, an 
ocean common carrier’s right to oper-
ate under an agreement, including any 
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agreement authorizing preferential 
treatment at terminals or preferential 
terminal leases, whether filed with the 
Commission or not filed with the Com-
mission pursuant to the exemptions 
granted in 46 CFR Part 535; or any 
agreement filed with the Commission 
authorizing space chartering, or pool-
ing of cargo or revenues with other 
ocean common carriers; 

(e) Impose a fee, not to exceed 
$1,000,000 per voyage; 

(f) Request the collector of customs 
at the port or place of destination in 
the United States to refuse the clear-
ance required by section 4197 of the Re-
vised Statutes (46 U.S.C. 60105), to a 
vessel of a foreign carrier which is or 
whose government is identified as con-
tributing to the unfavorable conditions 
described in subpart C; 

(g) Request the collector of customs 
at the port or place of destination in 
the United States to collect any fees 
imposed by the Commission under 
paragraph (e) of this section; 

(h) Request the Secretary of the de-
partment in which the Coast Guard is 
operating to deny entry, for purposes 
of oceanborne trade, of any vessel of a 
foreign carrier which is or whose gov-
ernment is identified as contributing 
to the unfavorable conditions described 
in subpart C, to any port or place in 
the United States or the navigable wa-
ters of the United States, or to detain 
any such vessel at the port or place in 
the United States from which it is 
about to depart for any other port or 
place in the United States; or 

(i) Take any other action the Com-
mission finds necessary and appro-
priate to adjust or meet any condition 
unfavorable to shipping in the foreign 
trade of the United States. 

[58 FR 64910, Dec. 10, 1993. Redesignated and 
amended at 64 FR 8008, 8009, Feb. 18, 1999; 67 
FR 39861, June 11, 2002; 74 FR 50733, Oct. 1, 
2009] 

§ 550.602 Penalty. 
A common carrier that accepts or 

handles cargo for carriage under a tar-
iff or service contract that has been 
suspended under § 550.505 or § 550.601 of 
this part, or after its right to use an-
other tariff or service contract has 
been suspended under those sections, is 
subject to a civil penalty of not more 

than $50,000 for each day that it is 
found to be operating under a sus-
pended tariff or service contract. 

[64 FR 8009, Feb. 18, 1999] 

PART 551—ACTIONS TO ADJUST OR 
MEET CONDITIONS UNFAVOR-
ABLE TO SHIPPING IN THE U.S. 
FOREIGN TRADE 

AUTHORITY: 46 U.S.C. 301–307; 46 U.S.C. 
42101–42109; 46 CFR Part 550. 

NOTE TO PART 551: In accordance with 44 
U.S.C. 3518(c)(1)(B), and except for investiga-
tions undertaken with reference to a cat-
egory of individuals or entities (e.g., an en-
tire industry), any information requests or 
requirements in this part 551 are not subject 
to the requirements of section 3507 of the Pa-
perwork Reduction Act because such collec-
tions of information are pursuant to a civil, 
administrative action or investigation by an 
agency of the United States against specific 
individuals or entities. 

§ 551.1 Actions to adjust or meet condi-
tions unfavorable to shipping in 
specific trades. 

Whenever the Commission deter-
mines that conditions unfavorable to 
shipping exist in the United States for-
eign trade with any nation and issues 
rules to adjust or meet such condi-
tions, pursuant to section 19(1)(b) of 
the Merchant Marine Act, 1920 (46 
U.S.C. 42101) and 46 CFR part 551, such 
rules shall be published in the FEDERAL 
REGISTER and added to this part. 

[67 FR 39861, June 11, 2002, as amended at 74 
FR 50733, Oct. 1, 2009] 

PART 555—ACTIONS TO ADDRESS 
ADVERSE CONDITIONS AFFECT-
ING U.S.-FLAG CARRIERS THAT 
DO NOT EXIST FOR FOREIGN 
CARRIERS IN THE UNITED STATES 

Sec. 
555.1 Purpose. 
555.2 Definitions. 
555.3 Scope. 
555.4 Petitions. 
555.5 Investigations. 
555.6 Information demands and subpoenas. 
555.7 Notification to Secretary of State. 
555.8 Action against foreign carriers. 

AUTHORITY: 5 U.S.C. 553; sec. 10002 of the 
Foreign Shipping Practices Act of 1988 (46 
U.S.C. 42301–42307). 
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SOURCE: 54 FR 11533, Mar. 21, 1989, unless 
otherwise noted. Redesignated at 64 FR 8010, 
Feb. 18, 1999. 

NOTE TO PART 555: In accordance with 44 
U.S.C. 3518(c)(1)(B), and except for investiga-
tions undertaken with reference to a cat-
egory of individuals or entities (e.g., an en-
tire industry), any information requests or 
requirements in this part 555 are not subject 
to the requirements of section 3507 of the Pa-
perwork Reduction Act because such collec-
tions of information are pursuant to a civil, 
administrative action or investigation by an 
agency of the United States against specific 
individuals or entities. 

§ 555.1 Purpose. 
It is the purpose of the regulations of 

this part to establish procedures to im-
plement the Foreign Shipping Prac-
tices Act of 1988, as amended by the 
Ocean Shipping Reform Act of 1998, 
which authorizes the Commission to 
take action against foreign carriers, 
whose practices or whose government’s 
practices result in adverse conditions 
affecting the operations of United 
States carriers, which adverse condi-
tions do not exist for those foreign car-
riers in the United States. The regula-
tions of this part provide procedures 
for investigating such practices and for 
obtaining information relevant to the 
investigations, and also afford notice of 
the types of actions included among 
those that the Commission is author-
ized to take. 

[64 FR 8010, Feb. 18, 1999] 

§ 555.2 Definitions. 
For the purposes of this part: 
(a) Common carrier, marine terminal op-

erator, ocean transportation intermediary, 
ocean common carrier, person, shipper, 
shippers’ association, and United States 
have the meanings given each such 
term, respectively, in section 3 of the 
Shipping Act of 1984 (46 U.S.C. 40102); 

(b) Foreign carrier means an ocean 
common carrier a majority of whose 
vessels are documented under the laws 
of a country other than the United 
States; 

(c) Maritime services means port-to- 
port carriage of cargo by the vessels 
operated by ocean common carriers; 

(d) Maritime-related services means 
intermodal operations, terminal oper-
ations, cargo solicitation, agency serv-
ices, ocean transportation inter-

mediary services and operations, and 
all other activities and services inte-
gral to total transportation systems of 
ocean common carriers and their for-
eign domiciled affiliates on their own 
and others’ behalf; 

(e) United States carrier means an 
ocean common carrier which operates 
vessels documented under the laws of 
the United States; 

(f) United States oceanborne trade 
means the carriage of cargo between 
the United States and a foreign coun-
try, whether direct or indirect, by an 
ocean common carrier; 

(g) Voyage means an inbound or out-
bound movement between a foreign 
country and the United States by a 
vessel engaged in the United States 
oceanborne trade. Each inbound or out-
bound movement constitutes a sepa-
rate voyage. 

[54 FR 11533, Mar. 21, 1989. Redesignated and 
amended at 64 FR 8010, Feb. 18, 1999; 74 FR 
50733, Oct. 1, 2009] 

§ 555.3 Scope. 
The Commission shall take such ac-

tion under this part as it considers nec-
essary and appropriate when it deter-
mines that any laws, rules, regula-
tions, policies, or practices of foreign 
governments, or any practices of for-
eign carriers or other persons providing 
maritime or maritime-related services 
in a foreign country, result in condi-
tions that adversely affect the oper-
ations of United States carriers in 
United States oceanborne trade, and do 
not exist for foreign carriers of that 
country in the United States under the 
laws of the United States or as a result 
of acts of United States carriers or 
other persons providing maritime or 
maritime-related services in the 
United States. 

§ 555.4 Petitions. 
(a) A petition for investigation to de-

termine the existence of adverse condi-
tions as described in § 555.3 may be sub-
mitted by any person, including any 
common carrier, shipper, shippers’ as-
sociation, ocean freight forwarder, or 
marine terminal operator, or any 
branch, department, agency, or other 
component of the Government of the 
United States. Petitions for relief 
under this part shall be in writing, and 
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filed in the form of an original and fif-
teen copies with the Secretary, Federal 
Maritime Commission, Washington, DC 
20573. The petition must be accom-
panied by remittance of a $289 filing 
fee. 

(b) Petitions shall set forth the fol-
lowing: 

(1) The name and address of the peti-
tioner; 

(2) The name and address of each 
party (foreign government, agency or 
instrumentality thereof, carrier, or 
other person) against whom the peti-
tion is made, a statement as to wheth-
er the party is a foreign government, 
agency or instrumentality thereof, and 
a brief statement describing the par-
ty’s function, business or operation; 

(3) The name and address of each 
United States carrier alleged to be ad-
versely affected, and a description, and 
if possible, documentation, of why each 
is considered by petitioner to be a 
United States carrier; 

(4) A precise description and, if appli-
cable, citation of any law, rule, regula-
tion, policy or practice of a foreign 
government or practice of a foreign 
carrier or other person causing the 
conditions complained of; 

(5) A certified copy of any law, rule, 
regulation or other document involved 
and, if not in English, a certified 
English translation thereof; 

(6) Any other evidence of the exist-
ence of such laws and practices, evi-
dence of the alleged adverse effects on 
the operations of United States car-
riers in United States oceanborne 
trade, and evidence that foreign car-
riers of the country involved are not 
subjected to similar adverse conditions 
in the United States. 

(7) With respect to the harm already 
caused, or which may reasonably be ex-
pected to be caused, the following in-
formation, if available to petitioner: 

(i) Statistical data documenting 
present or prospective cargo loss by 
United States carriers due to foreign 
government or commercial practices 
for a representative period, if harm is 
alleged on that basis, and the sources 
of the statistical data; 

(ii) Statistical data or other informa-
tion documenting the impact of the 
foreign government or commercial 
practices causing the conditions com-

plained of, and the sources of those 
data; and 

(iii) A statement as to why the period 
used is representative. 

(8) A separate memorandum of law or 
a discussion of the relevant legal 
issues; and 

(9) A recommended action, including 
any of those enumerated in § 555.8, the 
result of which will, in the view of the 
petitioner, address the conditions com-
plained of. 

(c) A petition which the Commission 
determines fails to comply substan-
tially with the requirements of para-
graph (b) of this section shall be re-
jected promptly and the person filing 
the petition shall be notified of the 
reasons for such rejection. Rejection is 
without prejudice to the filing of an 
amended petition. 

[54 FR 11533, Mar. 21, 1989, as amended at 63 
FR 50537, Sept. 22, 1998; 64 FR 8010, Feb. 18, 
1999; 64 FR 23551, May 3, 1999; 67 FR 39861, 
June 11, 2002; 70 FR 10331, Mar. 3, 2005; 81 FR 
59145, Aug. 29, 2016] 

§ 555.5 Investigations. 
(a) An investigation to determine the 

existence of adverse conditions as de-
scribed in § 555.3 may be initiated by 
the Commission on its own motion or 
on the petition of any person pursuant 
to § 555.4. An investigation shall be con-
sidered to have been initiated for the 
purpose of the time limits imposed by 
the Foreign Shipping Practices Act of 
1988 upon the publication in the FED-
ERAL REGISTER of the Commission’s no-
tice of investigation, which shall an-
nounce the initiation of the proceeding 
upon either the Commission’s own mo-
tion or the filing of a petition. 

(b) The provisions of part 502 of this 
chapter (Rules of Practice and Proce-
dure) shall not apply to this part ex-
cept for those provisions governing ex 
parte communications (§ 502.11 of this 
chapter) and except as the Commission 
may otherwise determine by order. The 
precise procedures and timetables for 
participation in investigations initi-
ated under this part will be established 
on an ad hoc basis as appropriate and 
set forth in the notice. Proceedings 
may include oral evidentiary hearings, 
but only when the Commission deter-
mines that there are likely to be gen-
uine issues of material fact that cannot 
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be resolved on the basis of written sub-
missions, or that the nature of the 
matter in issue is such that an oral 
hearing and cross-examination are nec-
essary for the development of an ade-
quate record. In any event, investiga-
tions initiated under this part shall 
proceed expeditiously, consistent with 
due process, to conform with the time 
limits specified in the Foreign Ship-
ping Practices Act and to identify 
promptly the conditions described in 
§ 555.3 of this part. 

(c) Upon initiation of an investiga-
tion, interested persons will be given 
the opportunity to participate in the 
proceeding pursuant to the procedures 
set forth in the notice. Submissions 
filed in response to a notice of inves-
tigation may include written data and 
statistics, views, and legal arguments. 
Factual information submitted shall be 
certified under oath. An original and 15 
copies of such submissions will be filed 
with the Secretary, Federal Maritime 
Commission, Washington, DC 20573. 
Persons who receive information re-
quests from the Commission pursuant 
to § 555.6 of this part are not precluded 
from filing additional voluntary sub-
missions in accordance with this para-
graph. 

(d) An investigation shall be com-
pleted and a decision rendered within 
120 days after it has commenced as de-
fined in paragraph (a) of this section, 
unless the Commission determines that 
an additional 90-day period is necessary 
in order to obtain sufficient informa-
tion on which to render a decision. 
When the Commission determines to 
extend the investigation period for an 
additional 90 days, it shall issue a no-
tice clearly stating the reasons there-
for. 

[54 FR 11533, Mar. 21, 1989. Redesignated at 64 
FR 8010, Feb. 18, 1999, and amended at 67 FR 
39862, June 11, 2002; 74 FR 50733, Oct. 1, 2009] 

§ 555.6 Information demands and sub-
poenas. 

(a) In furtherance of this part, the 
Commission may, by order, require any 
person (including any common carrier, 
shipper, shipper’s association, ocean 
freight forwarder, or marine terminal 
operator, or any officer, receiver, trust-
ee, lessee, agent or employee thereof) 
to file with the Commission any peri-

odic or special report, answers to ques-
tions, documentary material, or other 
information which the Commission 
considers necessary or appropriate, and 
in the form and within the time pre-
scribed by the Commission. Responses 
to such orders may be required by the 
Commission to be made under oath. 

(b) The Commission may issue sub-
poenas to compel the attendance and 
testimony of witnesses and the produc-
tion of records or other evidence as it 
deems necessary and appropriate in 
conducting an investigation under 
§ 555.5 of this part. 

(c) The Commission may, in its dis-
cretion, determine that any informa-
tion submitted to it in response to a re-
quest (including a subpoena) under this 
section, or accompanying a petition 
under § 555.4, or voluntarily submitted 
by any person pursuant to § 555.5(c), 
shall not be disclosed to the public. To 
this end, persons submitting informa-
tion for consideration in a proceeding 
or investigation under this part may 
indicate in writing any factors they 
wish the Commission to consider rel-
evant to a decision on confidentiality 
under this section; however, such infor-
mation will be advisory only, and the 
actual determination will be made by 
the Commission. In the event that a re-
quest for confidentiality is not accom-
modated, the person making the re-
quest will be so advised before any dis-
closure occurs. 

[54 FR 11533, Mar. 21, 1989. Redesignated at 64 
FR 8010, Feb. 18, 1999, and amended at 67 FR 
39862, June 11, 2002] 

§ 555.7 Notification to Secretary of 
State. 

Upon publication of a petition in the 
FEDERAL REGISTER, or on its own mo-
tion should it determine to initiate an 
investigation pursuant to § 555.5, the 
Commission will notify the Secretary 
of State of same, and may request ac-
tion to seek resolution of the matter 
through diplomatic channels. The Com-
mission may request the Secretary to 
report the results of such efforts at a 
specified time. 

[54 FR 11533, Mar. 21, 1989. Redesignated at 64 
FR 8010, Feb. 18, 1999, and amended at 67 FR 
39862, June 11, 2002] 
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§ 555.8 Action against foreign carriers. 
(a) Whenever, after notice and oppor-

tunity for comment or hearing, the 
Commission determines that the condi-
tions specified in § 555.3 of this part 
exist, the Commission shall take such 
action as it considers necessary and ap-
propriate against any foreign carrier 
which it identifies as a contributing 
cause to, or whose government is a 
contributing cause to, such conditions, 
in order to offset such conditions. Such 
action may include, but is not limited 
to: 

(1) Limitations on sailings to and 
from United States ports or on the 
amount or type of cargo carried; 

(2) Suspension, in whole or in part, of 
any or all tariffs or service contracts, 
including the right of an ocean com-
mon carrier to use any or all tariffs or 
service contracts of conferences in 
United States trades of which it is a 
member for such period as the Commis-
sion specifies; 

(3) Suspension, in whole or in part, of 
the right of an ocean common carrier 
to operate under any agreement filed 
with the Commission, including agree-
ments authorizing preferential treat-
ment at terminals, preferential ter-
minal leases, space chartering, or pool-
ing of cargo or revenues with other 
ocean common carriers; 

(4) Imposition of a charge, not to ex-
ceed $1,000,000 per voyage; 

(5) A request to the collector of cus-
toms at any port or place of destina-
tion in the United States to refuse the 
clearance required by section 4197 of 
the Revised Statutes(46 U.S.C. 60105), 
to any vessel of a foreign carrier that 
is identified by the Commission under 
this section; 

(6) A request to the Secretary of the 
department in which the Coast Guard 
is operating to deny entry, for purposes 
of oceanborne trade, of any vessel of a 
foreign carrier that is identified by the 
Commission under this section to any 
port or place in the United States or 
the navigable waters of the United 
States, or to detain any such vessel at 
the port or place in the United States 
from which it is about to depart for 
any other port or place in the United 
States; and 

(7) Any other action the Commission 
finds necessary and appropriate to ad-

dress adverse foreign shipping prac-
tices as described in § 555.3 of this part. 

(b) The Commission may consult 
with, seek the cooperation of, or make 
recommendations to other appropriate 
U.S. Government agencies prior to tak-
ing any action under this action. 

(c) Before any action against foreign 
carriers under this section becomes ef-
fective or a request under this section 
is made, the Commission’s determina-
tion as to adverse conditions and its 
proposed actions and/or requests shall 
be submitted immediately to the Presi-
dent. Such actions will not become ef-
fective nor requests made if, within 10 
days of receipt of the Commission’s de-
termination and proposal, the Presi-
dent disapproves it in writing, setting 
forth the reasons for the disapproval, if 
the President finds that disapproval is 
required for reasons of the national de-
fense or the foreign policy of the 
United States. 

[54 FR 11533, Mar. 21, 1989. Redesignated and 
amended at 64 FR 8010, Feb. 18, 1999; 67 FR 
39862, June 11, 2002; 74 FR 50733, Oct. 1, 2009] 

PART 560—ACTIONS TO ADDRESS 
CONDITIONS UNDULY IMPAIRING 
ACCESS OF U.S.-FLAG VESSELS 
TO OCEAN TRADE BETWEEN FOR-
EIGN PORTS 

Sec. 
560.1 Purpose; general provisions. 
560.2 Factors indicating conditions unduly 

impairing access. 
560.3 Petitions for relief. 
560.4 Proceeding. 
560.5 Receipt of relevant information. 
560.6 Notification to Secretary of State. 
560.7 Decision; sanctions; effective date. 
560.8 Submission of decision to the Presi-

dent. 
560.9 Postponement, discontinuance, or sus-

pension of action. 

AUTHORITY: 5 U.S.C. 553; secs. 13(b)(6), 15 
and 17 of the Shipping Act of 1984, 46 U.S.C. 
305, 40104, and 41108(d); sec. 10002 of the For-
eign Shipping Practices Act of 1988 (46 U.S.C. 
42301–42307). 

SOURCE: 49 FR 45406, Nov. 15, 1984, unless 
otherwise noted. Redesignated at 64 FR 8009, 
Feb. 18, 1999. 

NOTE: In accordance with 44 U.S.C. 
3518(c)(1)(B), and except for investigations 
undertaken with reference to a category of 
individuals or entities (e.g., an entire indus-
try), any information request or requirement 
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in this part is not subject to the require-
ments of section 3507(f) of the Paperwork Re-
duction Act because such collection of infor-
mation is pursuant to a civil, administrative 
action or investigation by an agency of the 
United States against specific individuals or 
entities. 

§ 560.1 Purpose; general provisions. 
(a)(1) It is the purpose of this part to 

enumerate certain conditions resulting 
from the action of a common carrier, 
acting alone or in concert with any 
person, or a foreign government, which 
unduly impair the access of a vessel 
documented under the laws of the 
United States whether liner, bulk, 
tramp or other vessel, (hereinafter 
‘‘U.S. flag vessel’’) to ocean trade be-
tween foreign ports, which includes 
intermodal movements, and to estab-
lish procedures by which the owner or 
operator of a U.S. flag vessel (herein-
after ‘‘U.S. flag carrier’’) may petition 
the Federal Maritime Commission for 
relief under the authority of section 
13(b)(6)of the Shipping Act of 1984 (‘‘the 
Act’’) (46 U.S.C. 41108(d)). 

(2) It is the further purpose of this 
part to indicate the general cir-
cumstances under which the authority 
granted to the Commission under sec-
tion 13(b)(6) (46 U.S.C. 41108(d)) may be 
invoked, and the nature of the subse-
quent actions contemplated by the 
Commission. 

(3) This part also furthers the goals 
of the Act with respect to encouraging 
the development of an economically 
sound and efficient U.S. flag liner fleet 
as stated in section 2 of the Act (46 
U.S.C. 40101). 

(b)(1) This part implements the stat-
utory notice and hearing requirement 
and ensures that due process is af-
forded to all affected parties. At the 
same time, it allows for flexibility in 
structuring proceedings so that the 
Commission may act expeditiously 
whenever harm to a U.S. flag carrier 
resulting from impaired access to cross 
trades has been demonstrated or is im-
minent. 

(2) The provisions of part 502 of this 
chapter (Rules of Practice and Proce-
dure) shall not apply to this part ex-
cept for those provisions governing ex 
parte communications (§ 502.11 of this 
chapter) and service of documents and 
copies of documents (§§ 502.114(b) and 

502.118 of this chapter), and except as 
the Commission may otherwise deter-
mine by order. 

(c) The condition of unduly impaired 
access will be found only where a U.S. 
flag carrier is commercially able to 
enter a trade in which its access is 
being unduly impaired, or is reasonably 
expected to be impaired, or where ac-
tual participation in a trade by a U.S. 
flag carrier is being restricted for rea-
sons other than its commercial ability 
or competitiveness. 

(d) In examining conditions in a 
trade between foreign ports, and in 
considering appropriate action, the 
Commission will give due regard to 
U.S. maritime policy and U.S. Govern-
ment shipping arrangements with 
other nations, as well as the degree of 
reciprocal access afforded in U.S. for-
eign trades to the carriers of the coun-
tries against whom Commission action 
is contemplated. 

[49 FR 45406, Nov. 15, 1984, as amended at 55 
FR 28400, July 11, 1990; 64 FR 8009, Feb. 18, 
1999; 74 FR 50734, Oct. 1, 2009] 

§ 560.2 Factors indicating conditions 
unduly impairing access. 

For the purpose of this part, factors 
which would indicate the existence of 
conditions created by foreign govern-
ment action or action of a common 
carrier acting alone or in concert with 
any person, which unduly impair ac-
cess of a U.S. flag vessel engaged in or 
seeking access to ocean trade between 
foreign ports, include, but are not lim-
ited to: 

(a) Imposition upon U.S. flag vessels 
or upon shippers or consignees using 
such vessels, of fees, charges, require-
ments, or restrictions different from 
those imposed on national-flag or other 
vessels, or which preclude or tend to 
preclude U.S. flag vessels from com-
peting in the trade on the same basis 
as any other vessel. 

(b) Reservation of a substantial por-
tion of the total cargo in the trade to 
national-flag or other vessels which re-
sults in failure to provide reasonable 
competitive access to cargoes by U.S. 
flag vessels. 

(c) Use of predatory practices, pos-
sibly including but not limited to the 
use of a vessel or vessels in a particular 
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trade for the purpose of excluding, pre-
venting, or reducing competition by 
driving another ocean common carrier 
out of that trade, and closed con-
ferences employing deferred rebates, 
which unduly impair access of a U.S. 
flag vessel to the trade. 

(d) Any government or commercial 
practice that results in, or may result 
in, unequal and unfair opportunity for 
U.S. flag vessel access to port or inter-
modal facilities or services related to 
the carriage of cargo inland to or from 
ports in the trade. 

(e) Any other practice which unduly 
impairs access of a U.S. flag vessel to 
trade between foreign ports. 

[49 FR 45406, Nov. 15, 1984. Redesignated and 
amended at 64 FR 8009, 8010, Feb. 18, 1999] 

§ 560.3 Petitions for relief. 
(a) Filing. (1) Any owner or operator 

of a liner, bulk, tramp or other vessel 
documented under the laws of the 
United States who believes that its ac-
cess to ocean trade between foreign 
ports has been, or will be, unduly im-
paired may file a written petition for 
relief under the provisions of this part. 

(2) An original and fifteen copies of 
such a petition including any sup-
porting documents shall be filed with 
the Secretary, Federal Maritime Com-
mission, Washington, DC 20573. The pe-
tition must be accompanied by remit-
tance of a $289 filing fee. 

(b) Contents. Petitions for relief shall 
include the following and shall also in-
clude an affidavit attesting to the 
truth and accuracy of the information 
submitted: 

(1) The name and address of the peti-
tioner; 

(2) The name and address of each 
party (foreign government, agency or 
instrumentality thereof, carrier, or 
other person) against whom the peti-
tion is made and a statement as to 
whether the party is a foreign govern-
ment, agency or instrumentality there-
of; 

(3) A concise description and citation 
of the foreign law, rule or government 
or commercial practice complained of; 

(4) A certified copy of any law, rule, 
regulation or other document con-
cerned, when available and, if not in 
English, a certified English translation 
thereof; 

(5) Any other information relating to 
any law, rule or regulation, or indi-
cating the existence of any government 
or commercial practice; 

(6) A description of the service of-
fered or proposed, as a result of which 
petitioner is alleging harm, including 
information which indicates the ability 
of the petitioner to otherwise partici-
pate in the trade; 

(7) A clear description, in detail, of 
the harm already caused, or which may 
reasonably be expected to be caused, to 
the petitioner for a representative pe-
riod, including: 

(i) Statistics documenting present or 
prospective cargo loss due to discrimi-
natory government or commercial 
practices if harm is alleged on that 
basis; such statistics shall include fig-
ures for the total cargo carried or pro-
jected to be carried by petitioner in the 
trade for the period, and the sources of 
the statistics; 

(ii) Information documenting how 
the petitioner is being prevented from 
entering a trade, if injury is claimed on 
that basis; 

(iii) Statistics or other information 
documenting the impact of discrimina-
tory government or commercial prac-
tices resulting in an increase in costs, 
service restrictions, or other harm on 
the basis of which injury is claimed, 
and the sources of the statistics; and 

(iv) A statement as to why the period 
is representative. 

(8) A separate memorandum of law or 
a discussion of the relevant legal 
issues. 

(9) A recommended action, rule or 
regulation, the result of which will, in 
the view of the petitioner, address the 
alleged conditions unduly impairing 
the access of petitioner to the affected 
trade. 

(c) Deficient petition. A petition which 
substantially fails to comply with the 
requirements of paragraph (b) of this 
section shall be rejected and the person 
filing the petition shall be notified of 
the reasons for such rejection. Rejec-
tion is without prejudice to filing of an 
amended petition. 

[49 FR 45406, Nov. 15, 1984, as amended at 63 
FR 50537, Sept. 22, 1998; 67 FR 39862, June 11, 
2002; 70 FR 10331, Mar. 3, 2005; 81 FR 59145, 
Aug. 29, 2016] 
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§ 560.4 Proceeding. 
(a) Upon the Commission’s own mo-

tion or upon the filing of a petition 
which meets the requirements of § 560.3, 
when there are indications that condi-
tions unduly impairing the access of a 
U.S. flag vessel to trade between for-
eign ports may exist, the Commission 
will institute a proceeding pursuant to 
this part. 

(b)(1) Notice of the institution of any 
such proceeding will be published in 
the FEDERAL REGISTER, and that notice 
and petition, if any, will be served on 
the parties. 

(2) Interested or adversely affected 
persons will be allowed a period of time 
to reply to the petition by the submis-
sion of written data, views or legal ar-
guments pursuant to § 560.5 of this part. 
Factual submissions shall be in affi-
davit form. 

(3) An original and 15 copies of such 
submissions will be filed with the Sec-
retary, Federal Maritime Commission, 
Washington, DC 20573. 

(c) Following the close of the initial 
response period, the Commission may 
issue a decision or order further hear-
ings if warranted. If further hearings 
are ordered, they will be conducted 
pursuant to procedures to be outlined 
by the Commission in its order. 

[49 FR 45406, Nov. 15, 1984. Redesignated at 64 
FR 8009, Feb. 18, 1999, and amended at 67 FR 
39862, June 11, 2002] 

§ 560.5 Receipt of relevant informa-
tion. 

(a) In making its decision on matters 
arising under section 13(b)(6)of the Act 
(46 U.S.C. 41108(d)), the Commission 
may receive and consider relevant in-
formation from any owner, operator, or 
conference in an affected trade, or from 
any foreign government, either di-
rectly or through the Department of 
State or from any other reliable 
source. All such submissions should be 
supported by affidavits of fact and 
memorandum of law. Relevant infor-
mation may include, but is not limited 
to: 

(1) Statistics, with sources, or, if un-
available, the best estimates per-
taining to: 

(i) The total cargo carried in the af-
fected liner or bulk trade by type, 
source, value, tonnage and direction. 

(ii) Cargo carried in the affected 
trade on vessels owned or operated by 
any person or conference, by type, 
source, value, tonnage and direction. 

(iii) The percentage such cargo car-
ried is of the total affected liner or 
bulk trade, on a tonnage and value 
basis. 

(iv) The amount of cargo reserved by 
a foreign government for national-flag 
or other vessels in the affected trade, 
on a tonnage and value basis, and a 
listing of the types of cargo and spe-
cific commodities which are reserved 
for national-flag or other vessels. 

(2) Information on the operations of 
vessels of any party serving the af-
fected trade, including sailings to and 
from ports in the trade, taxes or other 
charges paid to foreign authorities, and 
subsidies or other payments received 
from foreign authorities. 

(3) Information clarifying the mean-
ing of the foreign law, rule, regulation 
or practice complained of, and a de-
scription of its implementation. 

(4) Complete copies of all conference 
and other agreements, including 
amendments and related documents, 
which apply in the trade. 

(b) Once introduced or adduced, infor-
mation of the character described in 
paragraph (a) of this section, and peti-
tions and responses thereto, shall be 
made part of the record for decision 
and may provide the basis for Commis-
sion findings of fact and conclusions of 
law, and for the imposition of sanc-
tions under the Act and this part. 

[49 FR 45406, Nov. 15, 1984. Redesignated and 
amended at 64 FR 8009, 8010, Feb. 18, 1999; 74 
FR 50734, Oct. 1, 2009] 

§ 560.6 Notification to Secretary of 
State. 

When there are indications that con-
ditions unduly impairing the access of 
a U.S. flag vessel to trade between for-
eign ports may exist, the Commission 
shall so notify the Secretary of State 
and may request that the Secretary of 
State seek resolution of the matter 
through diplomatic channels. If request 
is made, the Commission will give 
every assistance in such efforts, and 
the Commission may request the Sec-
retary to report the results of such ef-
forts within a specified time period. 
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§ 560.7 Decision; sanctions; effective 
date. 

(a) Upon completion of any pro-
ceeding conducted under this part, the 
Commission will issue and serve a deci-
sion on all parties. 

(b) If the Commission finds that con-
ditions unduly impairing access of a 
U.S. flag vessel to ocean trade between 
foreign ports exist, any of the following 
actions may be taken: 

(1) Imposition of equalizing fees or 
charges applied in the foreign trade of 
the United States; 

(2) Limitations on sailings to and 
from United States ports or on the 
amount or type of cargo carried; 

(3)(i) Suspension, in whole or in part, 
of any or all tariffs or service contracts 
for carriage to or from United States 
ports for any period the Commission 
specifies, or until such time as 
unimpaired access is secured for U.S. 
flag carriers in the affected trade. 

(ii) Acceptance or handling of cargo 
for carriage under a tariff that has 
been suspended, or after a common car-
rier’s right to utilize that tariff has 
been suspended pursuant to this part, 
will subject a carrier to the imposition 
of a civil penalty as provided under the 
Act (46 U.S.C. 41108(b)) of not more 
than $50,000 per shipment; and 

(4) Suspension, in whole or in part, of 
the right of an ocean common carrier 
to operate under any agreement filed 
with the Commission, including agree-
ments authorizing preferential treat-
ment at terminals, preferential ter-
minal leases, space chartering, or pool-
ing of cargo or revenues with other 
ocean common carriers; 

(5) Imposition of a charge not to ex-
ceed $1,000,000 per inbound or outbound 
movement between a foreign country 
and the United States by a vessel en-
gaged in the United States oceanborne 
trade; 

(6) A request to the collector of cus-
toms at any port or place of destina-
tion in the United States to refuse the 
clearance required by section 4197 of 
the Revised Statutes (46 U.S.C. 60105), 
to any vessel of a foreign carrier which 
is or whose government is identified as 
contributing to the conditions de-
scribed in § 560.2 of this part; 

(7) A request to the Secretary of the 
department in which the Coast Guard 

is operating to deny entry, for purposes 
of oceanborne trade, of any vessel of a 
foreign carrier which is or whose gov-
ernment is identified as contributing 
to the conditions described in § 587.2 of 
this part to any port or place in the 
United States or the navigable waters 
of the United States, or to detain any 
such vessel at the port or place in the 
United States from which it is about to 
depart for any other port or place in 
the United States; and 

(8) Any other action the Commission 
finds necessary and appropriate to ad-
dress conditions unduly impairing ac-
cess of a U.S.-flag vessel to trade be-
tween foreign ports. 

(c) If the Commission finds that con-
ditions impairing access of a U.S. flag 
vessel to ocean trade between foreign 
ports has not yet occurred, and puni-
tive sanctions are warranted, such 
sanctions will be imposed to become ef-
fective simultaneously with the imple-
mentation of the action that would un-
duly impair the access of a U.S. flag 
vessel. 

(d)(1) All decisions will be published 
in the FEDERAL REGISTER. 

(2) Decisions imposing sanctions, ex-
cept where conditions warrant and for 
good cause, will become effective 30 
days after the date of publication. 

(e) Any party may file a petition to 
reconsider any decision under this 
part. Such a petition shall be served on 
all other parties to the proceeding and 
shall not, in and of itself, stay the ef-
fective date of the Commission action. 

[49 FR 45406, Nov. 15, 1984, as amended at 54 
FR 11532, Mar. 21, 1989; 64 FR 8010, Feb. 18, 
1999; 67 FR 39862, June 11, 2002; 74 FR 50734, 
Oct. 1, 2009] 

§ 560.8 Submission of decision to the 
President. 

Concurrently with the submission of 
any decision imposing sanctions to the 
FEDERAL REGISTER pursuant to 
§ 560.7(d)(1), the Commission shall 
transmit that decision to the President 
of the United States who may, within 
ten days after receiving the decision, 
disapprove it if the President finds that 
disapproval is required for reasons of 
the national defense or the foreign pol-
icy of the United States. 

[67 FR 39862, June 11, 2002] 
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§ 560.9 Postponement, discontinuance, 
or suspension of action. 

(a) The Commission may, on its own 
motion or upon a petition, postpone, 
discontinue, or suspend any action 
taken by it under the provisions of this 
part. Such a petition will be served on 
all other parties and will not, in and of 
itself, stay the effective date of Com-
mission action. 

(b) The Commission shall postpone, 
discontinue or suspend any action pro-
vided for in its final decision if so di-
rected by the President for reasons of 
national defense or foreign policy of 
the United States as provided in § 560.8. 

[49 FR 45406, Nov. 15, 1984. Redesignated at 64 
FR 8009, Feb. 18, 1999, and amended at 67 FR 
39862, June 11, 2002] 

PART 565—CONTROLLED CARRIERS 

Sec. 
565.1 Purpose and scope. 
565.2 Definitions. 
565.3 Classification as controlled carrier. 
565.4 Notification to Commission of change 

in control. 
565.5 Exceptions. 
565.6 Level of rates and charges generally. 
565.7 Effective dates. 
565.8 Special permission. 
565.9 Commission review, suspension and 

prohibition of rates, charges, classifica-
tions, rules or regulations. 

565.10 Suspension procedures, period of sus-
pension, and replacement rates. 

565.11 Presidential review. 
565.12 Stay, postponement, discontinuance 

or suspension of action. 
565.13 OMB control number assigned pursu-

ant to the Paperwork Reduction Act 

AUTHORITY: 46 U.S.C. 40701–40706. 

SOURCE: 64 FR 8010, Feb. 18, 1999, unless 
otherwise noted. 

§ 565.1 Purpose and scope. 
(a) Purpose. The regulations of this 

part are intended to carry out the 
Commission’s mandate under section 9 
of the Shipping Act of 1984 (46 U.S.C. 
40701–40706), as amended by the Ocean 
Shipping Reform Act of 1998, to mon-
itor the practices of controlled carriers 
and ensure that they do not: 

(1) Maintain rates or charges in their 
tariffs and service contracts that are 
below a level that is just and reason-
able; nor 

(2) Establish, maintain or enforce un-
just or unreasonable classifications, 
rules or regulations in those tariffs or 
service contracts which result or are 
likely to result in the carriage or han-
dling of cargo at rates or charges that 
are below a just and reasonable level. 

(b) Scope. The regulations contained 
in this part set forth the special proce-
dures whereby controlled carriers’ tar-
iffs and service contracts become effec-
tive and are reviewed by the Commis-
sion. These regulations in no way ex-
empt controlled carriers from other 
Commission regulations or statutory 
authority to which they may otherwise 
be subject as ocean common carriers. 
These regulations apply to all con-
trolled carriers operating in the foreign 
commerce of the United States unless 
excepted under section 9(f) of the Ship-
ping Act of 1984 (46 U.S.C. 40706), as re-
flected by § 565.5. 

[64 FR 8010, Feb. 18, 1999, as amended at 74 
FR 50735, Oct. 1, 2009] 

§ 565.2 Definitions. 
(a) Controlled carrier means an ocean 

common carrier that is, or whose oper-
ating assets are, directly or indirectly 
owned or controlled by a government. 
Ownership or control by a government 
shall be deemed to exist with respect to 
any ocean common carrier if: 

(1) A majority portion of the interest 
in the carrier is owned or controlled in 
any manner by that government, by 
any agency thereof, or by any public or 
private person controlled by that gov-
ernment; or 

(2) That government has the right to 
appoint or disapprove the appointment 
of a majority of the directors, the chief 
operating officer or the chief executive 
officer of the carrier. 

(b) Effective date has the same mean-
ing it has in 46 CFR part 520. 

§ 565.3 Classification as controlled car-
rier. 

(a) Notification. The Commission will 
periodically review the ocean common 
carriers operating in the foreign com-
merce of the United States and will no-
tify any ocean common carrier of any 
change in its classification as a con-
trolled carrier. 

(b) Rebuttal of classification. (1) Any 
ocean common carrier contesting such 
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a classification may, within 30 days 
after the date of the Commission’s no-
tice, submit a rebuttal statement. 

(2) The Commission shall review the 
rebuttal and notify the ocean common 
carrier of its final decision. 

§ 565.4 Notification to Commission of 
change in control. 

Whenever the operation, control or 
ownership of an ocean common carrier 
is transferred resulting in a majority 
portion of the interest of that ocean 
common carrier being owned or con-
trolled in any manner by a govern-
ment, the ocean common carrier shall 
immediately send written notification 
of the details of the change to the Sec-
retary of the Commission. If a carrier 
is newly commencing ocean common 
carrier operations in a United States 
trade, and if a majority portion of the 
carrier is owned or controlled by a gov-
ernment, or if a government may ap-
prove or disapprove the majority of di-
rectors or the chief executive or oper-
ating officer of the carrier, the carrier 
shall immediately send written notifi-
cation to the Secretary of the details 
of such ownership or control. 

§ 565.5 Exceptions. 
All controlled carriers shall be sub-

ject to provisions of this part and sec-
tion 9 of the Shipping Act of 1984 (46 
U.S.C. 40701–40706) except those which 
meet the following exceptions: 

(a) When the vessels of the control-
ling state are entitled by a treaty of 
the United States to receive national 
or most-favored-nation treatment; or 

(b) When the controlled carrier oper-
ates in a trade served exclusively by 
controlled carriers. 

[64 FR 8010, Feb. 18, 1999, as amended at 74 
FR 50735, Oct. 1, 2009] 

§ 565.6 Level of rates and charges gen-
erally. 

No controlled carrier may maintain 
or enforce rates or charges in its tariffs 
or service contracts that are below a 
level that is just and reasonable. No 
controlled carrier may establish or 
maintain unjust or unreasonable clas-
sifications, rules, or regulations in its 
tariffs or service contracts. An unjust 
or unreasonable classification, rule or 
regulation means one that results or is 

likely to result in the carriage or han-
dling of cargo at rates or charges that 
are below a just and reasonable level. 
See § 565.9(a)(2) (Rate standards). 

§ 565.7 Effective dates. 
(a) Generally. Except for service con-

tracts, the rates, charges, classifica-
tions, rules or regulations of controlled 
carriers may not, unless the Commis-
sion has granted special permission, be-
come effective sooner than the 30th day 
after the date of publication. 

(b) Open rates—(1) Generally. Con-
trolled carriers that are members of 
conference agreements publishing rates 
for commodities designated as open by 
the conference are subject to the 30-day 
controlled carrier notice requirement, 
except when special permission is 
granted by the Commission under 
§ 565.8. 

(2) Conference publication of reduced 
open rates. Notwithstanding paragraph 
(b)(1) of this section, a conference may, 
on less than 30 days’ notice, publish re-
duced rates on behalf of controlled car-
rier members for open-rated commod-
ities: 

(i) At or above the minimum level set 
by the conference; or 

(ii) At or above the level set by a 
member of the conference that has not 
been determined by the Commission to 
be a controlled carrier subject to sec-
tion 9 of the Shipping Act of 1984 (46 
U.S.C. 40701–40706). 

(c) Independent action rates of con-
trolled carriers. Conferences may pub-
lish on behalf of their controlled car-
rier members lower independent action 
rates on less than 30 days’ notice, sub-
ject to the requirements of their basic 
agreements and subject to such rates 
being published at or above the level 
set by a member of the conference that 
has not been determined by the Com-
mission to be a controlled carrier sub-
ject to section 9 of the Shipping Act of 
1984. 

[64 FR 8010, Feb. 18, 1999, as amended at 74 
FR 50735, Oct. 1, 2009] 

§ 565.8 Special permission. 
Section 8(d) of the Shipping Act of 

1984 (46 U.S.C. 40501(e)) authorizes the 
Commission, in its discretion and for 
good cause shown, to permit increases 
or decreases in rates, or the issuance of 
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new or initial rates, on less than statu-
tory notice under § 565.7. Section 9(c) of 
the Shipping Act of 1984 (46 U.S.C. 
40703, 40704(a)) authorizes the Commis-
sion to permit a controlled carrier’s 
rates, charges, classifications, rules or 
regulations to become effective on less 
than 30 days’ notice. The Commission 
may also in its discretion and for good 
cause shown, permit departures from 
the requirements of this part. The 
Commission will consider such requests 
for special permission by controlled 
carriers pursuant to its procedures set 
forth at 46 CFR part 520. 

[64 FR 8010, Feb. 18, 1999, as amended at 74 
FR 50735, Oct. 1, 2009] 

§ 565.9 Commission review, suspension 
and prohibition of rates, charges, 
classifications, rules or regulations. 

(a)(1) Request for justification. Within 
20 days of a request (with respect to its 
existing or proposed rates, charges, 
classifications, rules or regulations) 
from the Commission, each controlled 
carrier shall file a statement of jus-
tification that sufficiently details the 
controlled carrier’s need and purpose 
for such rates, charges, classifications, 
rules or regulations upon which the 
Commission may reasonably base its 
determination of the lawfulness there-
of. 

(2) Rate standards. (i) In determining 
whether rates, charges, classifications, 
rules or regulations by a controlled 
carrier are just and reasonable, the 
Commission shall take into account 
whether the rates or charges which 
have been published or assessed or 
which would result from the pertinent 
rates, charges, classifications, rules or 
regulations are below a level which is 
fully compensatory to the controlled 
carrier based upon that carrier’s actual 
or constructive costs. 

(ii) For the purposes of paragraph 
(a)(2)(i) of this section, constructive 
costs means the costs of another car-
rier, other than a controlled carrier, 
operating similar vessels and equip-
ment in the same or a similar trade. 

(iii) The Commission may also take 
into account other appropriate factors, 
including, but not limited to, whether: 

(A) The rates, charges, classifica-
tions, rules or regulations are the same 
as or similar to those published or as-

sessed by other carriers in the same 
trade; 

(B) The rates, charges, classifica-
tions, rules or regulations are required 
to assure movement of particular cargo 
in the trade; or 

(C) The rates, charges, classifica-
tions, rules or regulations are required 
to maintain acceptable continuity, 
level or quality of common carrier 
service to or from affected ports. 

(3) Time for determination. The Com-
mission shall determine within 120 
days of the receipt of information re-
quested by the Commission under this 
section, whether the rates, charges, 
classifications, rules or regulations of a 
controlled carrier may be unjust and 
unreasonable. Whenever the Commis-
sion is of the opinion that the rates, 
charges, classifications, rules or regu-
lations published or assessed by a con-
trolled carrier may be unjust and un-
reasonable, the Commission shall issue 
an order to the controlled carrier to 
show cause why those rates, charges, 
classifications, rules or regulations 
should not be prohibited. 

(b) Suspension. Pending a decision on 
whether to prohibit the rates, charges, 
classifications, rules or regulations of a 
controlled carrier, the Commission 
may suspend the rates, charges, classi-
fications, rules or regulations. See 
§ 565.10. 

(c) Prohibition. The Commission shall 
prohibit the use of any rates, charges, 
classifications, rules or regulations 
that the controlled carrier has failed to 
demonstrate to be just and reasonable. 
In a proceeding under this paragraph, 
the burden of proof is on the controlled 
carrier to demonstrate that its rates, 
charges, classifications, rules or regu-
lations are just and reasonable. The 
use of rates, charges, classifications, 
rules or regulations published or as-
sessed by a controlled carrier that have 
been suspended or prohibited by the 
Commission is unlawful. 

(d) Publication. All final orders of pro-
hibition shall be published in the FED-
ERAL REGISTER. 

§ 565.10 Suspension procedures, period 
of suspension, and replacement 
rates. 

(a)(1) Suspension prior to effective date. 
Pending a determination as to their 
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lawfulness in a prohibition proceeding 
as described in § 565.9, the Commission 
may suspend the rates, charges, classi-
fications, rules or regulations at any 
time before their effective date. 

(2) Suspension after effective date. In 
the case of rates, charges, classifica-
tions, rules or regulations that have al-
ready become effective, the Commis-
sion may, upon the issuance of an order 
to show cause, suspend those rates, 
charges, classifications, rules or regu-
lations on not less than 30 days’ notice 
to the controlled carrier. 

(b) Period of suspension. In any case, 
no period of suspension may be greater 
than 180 days. 

(c) Implementation. (1) Upon issuance 
of an order suspending a rate, charge, 
classification, rule or regulation in 
whole or in part, the Commission shall 
direct the controlled carrier to remove 
the suspended material from its tariff 
publication; or 

(2) if the matter subject to the sus-
pension order is not covered by para-
graph (c)(1) of this section, the Com-
mission shall set forth procedures in 
the order for implementing the suspen-
sion. 

(3) Publication. All orders of suspen-
sion shall be published in the FEDERAL 
REGISTER. 

(d) Replacement rates. Controlled car-
riers may publish in tariffs or file in 
service contracts rates, charges, classi-
fications, rules or regulations in lieu of 
the suspended matter (‘‘replacement 
rates’’). 

(1) Effective date. In the case of re-
placement rates which are published in 
tariffs and which are scheduled to be-
come effective during a suspension pe-
riod, may become effective imme-
diately upon either their publication in 
tariffs or upon the effective date of the 
suspension, whichever is later. 

(2) Rejection of replacement rates. The 
Commission may reject the replace-
ment rates, charges, classifications, 
rules or regulations published in tariffs 
or filed in service contracts to take ef-
fect during the suspension period if 
they are unjust and unreasonable. In 
determining whether to reject replace-
ment rates, charges, classifications, 
rules or regulations, the Commission 

will consider whether they would re-
sult in total charges (i.e, rate plus ap-
plicable surcharges) that are lower 
than the lowest comparable charges ef-
fective for a common carrier, other 
than a controlled carrier, serving the 
same trade. 

(3) At the same time it announces re-
placement rates, the controlled carrier 
shall submit to the Secretary of the 
Commission, a letter identifying the 
specific competing common carrier’s 
rates, charges, classification or rules 
resulting in total charges which are 
equal to or lower than its own. 

§ 565.11 Presidential review. 

The Commission shall transmit all 
orders of suspension or final orders of 
prohibition to the President of the 
United States concurrently with the 
submission of such orders to the FED-
ERAL REGISTER pursuant to § 565.9(d) or 
§ 565.10(c)(3). The President may, within 
10 days of either the receipt or effec-
tive date of the order, request in writ-
ing that the Commission stay the ef-
fect of the order for reasons of national 
defense or foreign policy. 

§ 565.12 Stay, postponement, dis-
continuance or suspension of ac-
tion. 

The Commission may, on its own mo-
tion or upon petition, postpone, dis-
continue, or suspend any and all ac-
tions taken by it under the provisions 
of this part. The Commission shall im-
mediately stay the effect of any order 
issued under this part as requested by 
the President pursuant to § 565.11. 

§ 565.13 OMB control number assigned 
pursuant to the Paperwork Reduc-
tion Act 

The Commission has received OMB 
approval for this collection of informa-
tion pursuant to the Paperwork Reduc-
tion Act of 1995, as amended. In accord-
ance with that Act, agencies are re-
quired to display a currently valid con-
trol number. The valid control number 
for this collection of information is 
3072–0060. 

PARTS 566–599 [RESERVED] 
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