
330 

45 CFR Ch. X (10–1–17 Edition) § 1080.8 

(1) $500, for those tribes whose alloca-
tion under this section would otherwise 
be at least $1 but no more than $500; or 

(2) $1000, for those tribes whose allo-
cation under this section would other-
wise be at least $501 but less than $1000. 

(d) For purposes of this section, an 
Indian tribe’s poverty population shall 
be calculated by multiplying the 
tribe’s overall population by the Indian 
rural poverty rate for the State in 
which it is located, using the popu-
lation and rural poverty rate figures 
established for the purposes of making 
direct grants under section 674(c) of the 
Community Services Block Grant Act 
(42 U.S.C. 9903(c)). 

§ 1080.8 Reporting requirements. 
Each recipient of funds under the 

Emergency Community Services 
Homeless Grant Program shall submit 
an annual report to the Secretary, 
within 6 months of the end of the pe-
riod covered by the report, on the ex-
penditure of funds and the implementa-
tion of the program for that fiscal 
year. 

(a) The report is to state the types of 
activities funded, any efforts under-
taken by the grantee and its sub-
grantees to coordinate homeless activi-
ties funded under this program with 
other homeless assistance activities in 
the State and communities, the num-
ber of individuals served and any im-
pediments, including statutory and 
regulatory restrictions to homeless in-
dividuals’ use of the program and to 
their obtaining services or benefits 
under the program. 

(b) Such annual report shall provide 
information on the use of funds to de-
fray State administrative costs, includ-
ing the types of activities which spe-
cifically address services to the home-
less and also those activities that are 

related to the administrative costs as-
sociated with the coordination and in-
tegration of services to the homeless. 

(c) States shall also provide informa-
tion in the annual report which details 
programs, progress, and activities that 
are specifically related to expenditures 
for renovation, including the effects of 
such activities on historic properties, 
and the provision of, or referral to, 
services for domestic violence. 

(Information collection requirements are ap-
proved by the Office of Management and 
Budget under control number 0970–0088) 

[57 FR 27946, June 23, 1992] 

§ 1080.9 Other requirements. 

All recipients of grants under the 
Emergency Community Services 
Homeless Grant Program shall be sub-
ject to the following regulations appli-
cable to the block grant programs in 
the Department of Health and Human 
Services: 

(a) 45 CFR part 96, subpart B, § 96.12— 
Grant Payment, concerning the timing 
and method of disbursing grant awards; 

(b) 45 CFR part 96, subpart B, § 96.14— 
Time Period for Obligation and Ex-
penditure of Grant Funds, as amended, 
concerning the availability of grant 
funds; 

(c) 45 CFR part 96, subpart C—Finan-
cial Management, as amended, con-
cerning financial management and 
audit requirements; 

(d) 45 CFR part 96, subpart E—En-
forcement, as amended, concerning en-
forcement and complaint procedures; 
and 

(e) 45 CFR part 96, subpart F—Hear-
ing Procedures, concerning hearing 
procedures. 

PARTS 1081–1099 [RESERVED] 
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CHAPTER XI—NATIONAL FOUNDATION ON 
THE ARTS AND THE HUMANITIES 

EDITORIAL NOTE: Nomenclature changes to chapter XI appear at 66 FR 47096, Sept. 11, 2001. 

SUBCHAPTER A—GENERAL 

Part Page 
1100 Statement for the guidance of the public—Organi-

zation, procedure and availability of information 333 
1105 Standards of conduct for employees ....................... 337 
1110 Nondiscrimination in federally assisted programs 337 
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SUBCHAPTER B—NATIONAL ENDOWMENT FOR THE ARTS 

1116–1148 [Reserved] 
1149 Program Fraud Civil Remedies Act regulations ..... 353 
1150 Collection of claims ................................................ 370 
1151 Nondiscrimination on the basis of handicap ........... 382 
1152 Intergovernmental review of National Endowment 

for the Arts programs and activities .................... 391 
1153 Enforcement of nondiscrimination on the basis of 

handicap in programs or activities conducted by 
the National Endowment for the Arts .................. 394 

1156 Nondiscrimination on the basis of age .................... 401 
1157 [Reserved] 
1158 New restrictions on lobbying .................................. 407 
1159 Implementation of the Privacy Act of 1974 ............. 419 

SUBCHAPTER C—FEDERAL COUNCIL ON THE ARTS AND THE 
HUMANITIES 

1160 Indemnities under the Arts and Artifacts Indem-
nity Act ................................................................ 428 

SUBCHAPTER D—NATIONAL ENDOWMENT FOR THE HUMANITIES 

1168 New restrictions on lobbying .................................. 433 
1170 Nondiscrimination on the basis of handicap in fed-

erally assisted programs or activities .................. 444 
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Part Page 
1171 Public access to NEH records under the Freedom of 

Information Act ................................................... 456 
1172 Nondiscrimination on the basis of age in federally 

assisted programs or activities ............................ 466 
1174 [Reserved] 
1175 Enforcement of nondiscrimination on the basis of 

handicap in programs or activities conducted by 
the National Endowment for the Humanities ...... 473 

1176 Part-time career employment ................................. 478 
1177 Claims collection .................................................... 480 
1178 Use of penalty mail in the location and recovery of 

missing children ................................................... 483 
1179 Salary offset ............................................................ 484 

SUBCHAPTER E—INSTITUTE OF MUSEUM AND LIBRARY SERVICES 

1180 [Reserved] 
1181 Enforcement of nondiscrimination on the basis of 

handicap in programs or activities conducted by 
the Institute of Museum and Library Services .... 488 

1182 Implementation of the Privacy Act of 1974 ............. 493 
1183 [Reserved] 
1184 Implementation of the Freedom of Information 

Act ....................................................................... 501 
1185–1199 [Reserved] 
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SUBCHAPTER A—GENERAL 

PART 1100—STATEMENT FOR THE 
GUIDANCE OF THE PUBLIC—OR-
GANIZATION, PROCEDURE AND 
AVAILABILITY OF INFORMATION 

Sec. 
1100.1 Definitions. 
1100.2 Organization. 
1100.3 Availability of information to the 

public. 
1100.4 Current index. 
1100.5 Agency procedures for handling re-

quests for documents. 
1100.6 Fees. 
1100.7 Foundation report of actions. 

AUTHORITY: 5 U.S.C. 552, as amended by 
Pub. L. 99–570, 100 Stat. 3207. 

SOURCE: 52 FR 48266, Dec. 21, 1987, unless 
otherwise noted. 

§ 1100.1 Definitions. 
(a) Agency means the National En-

dowment for the Arts. 
(b) Commercial use request means a re-

quest by or on behalf of anyone who 
seeks information for a use or purpose 
that furthers the commercial trade or 
profit interests of the requestor (or the 
person on whose behalf the request is 
made.) The agency must determined 
the use to which a requestor will put 
the document. Where the agency has 
reasonable cause to doubt the use to 
which a requestor will put the records 
sought or the use is not clear from the 
request, the agency may seek addi-
tional clarification. The requestor 
fears the burden of demonstrating the 
use or purpose of the information re-
quested. 

(c) Direct costs mens those expendi-
tures which an agency actually incurs 
in searching for and duplication docu-
ments to respond to a Freedom of In-
formation Act (FOIA) request. In the 
case of commercial use requests, the 
term shall also include expenditures 
for reviewing documents. 

(d) Duplication means the process of 
making a copy of a document nec-
essary to respond to a FOIA request. 
Such copies may be in the form of 
paper, microfilm, machine readable 
documents, or other materials. 

(e) Educational institution means a 
preschool, elementary, or secondary 

school, an institution of graduate or 
undergraduate higher education, an in-
stitution of professional education, or 
an institution of vocational education, 
which operates a program or programs 
of scholarly research. 

(f) Non-commercial scientific institution 
means an institution that is not oper-
ated on a ‘‘commercial use’’ basis as 
defined in paragraph (b) of this section 
and which is operated solely for the 
purposes of conducting scientific re-
search the results of which are not in-
tended to promote any particular prod-
uct or industry. 

(g) Representative of the news media 
means any person actively gathering 
news for an entity that is organized 
and operated to publish or broadcast 
information that is about current 
events or that would be of current in-
terest to the public. Freelance journal-
ists may be regarded as working for a 
news organization if they can dem-
onstrate a sound basis for expecting 
publication though that organization, 
even though not actually employed by 
it. 

(h) Review means the process of ex-
amining a document located in re-
sponse to a commercial use request to 
determine whether any portion is per-
mitted to be withheld. Review includes 
processing documents for disclosure, 
including all that is necessary to excise 
them and otherwise prepare them for 
release. Review does not include time 
spent resolving general legal or policy 
issues regarding the application of ex-
emptions. 

(i) Search means all the time that is 
spent looking for material that re-
sponds to a request, including page-by- 
page or line-by-line identification of 
material in documents. Searches may 
be done manually or by computer using 
exisiting programs. 

[52 FR 48266, Dec. 21, 1987, as amended at 79 
FR 9621, Feb. 20, 2014] 

§ 1100.2 Organization. 
The National Foundation on the Arts 

and the Humanities was established by 
the National Foundation on the Arts 
and the Humanities Act of 1965, 20 
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U.S.C. 951 et seq. The Foundation is 
composed of the National Endowment 
for the Arts, the National Endowment 
for the Humanities, the Institute of 
Museum and Library Services, and the 
Federal Council on the Arts and the 
Humanities. The Institute of Museum 
and Library Services became a part of 
the National Foundation on the Arts 
and the Humanities pursuant to the 
Museum and Library Services Act, as 
amended (20 U.S.C. 9102). Each Endow-
ment is headed by a Chairman and has 
an advisory national council composed 
of 26 presidential appointees. The Insti-
tute of Museum and Library Services is 
headed by a Director and has a Na-
tional Museum and Library Services 
Board composed of 20 presidential ap-
pointees, the Director, and IMLS’s 
Deputy Directors for the Offices of Li-
brary Services, and Museum Services. 
The Federal Council on the Arts and 
the Humanities, comprised of Execu-
tive branch officials and appointees of 
the legislative branch, is authorized to 
make agreements to indemnify against 
loss or damage for certain exhibitions 
and advise on arts and humanities mat-
ters. The National Endowment for the 
Humanities, the Federal Council on the 
Arts and Humanities, and the Institute 
of Museum and Library Services no 
longer follow the regulations under 
this part. The procedures for disclosing 
records of the National Endowment for 
the Humanities and the Federal Coun-
cil on the Arts and the Humanities are 
available at 45 CFR part 1171. The pro-
cedures for disclosing records of the In-
stitute of Museum and Library Serv-
ices are available at 45 CFR part 1184. 

[79 FR 9621, Feb. 20, 2014] 

§ 1100.3 Availability of information to 
the public. 

(a) Descriptive brochures of the orga-
nization, programs, and function of the 
National Endowment for the Arts are 
available upon request. Inquiries in-
volving work of the National Endow-
ment for the Arts should be addressed 
to the National Endowment for the 
Arts, 1100 Pennsylvania Avenue NW., 
Washington, DC 20506. The telephone 
number of the National Endowment for 
the Arts is (202) 682–5400. 

(b) The head of the National Endow-
ment for the Arts is responsible for the 

effective administration of the Free-
dom of Information Act. The head of 
the National Endowment for the Arts 
pursuant to this responsibility hereby 
directs that every effort be expended to 
facilitate service to the public with re-
spect to the obtaining of information 
and records. 

(c) Requests for access to records of 
the National Endowment for the Arts 
may be filed by mail with the General 
Counsel of the National Endowment for 
the Arts or by email at FOIA@arts.gov. 
All requests should reasonably describe 
the record or records sought. Requests 
submitted should be clearly identified 
as being made pursuant to the Freedom 
of Information Act. 

[79 FR 9622, Feb. 20, 2014] 

§ 1100.4 Current index. 
The National Endowment for the 

Arts shall maintain and make avail-
able for public inspection and copying 
a current index providing identifying 
information for the public as to any 
matter which is issued, adopted, or pro-
mulgated and which is required to be 
made available pursuant to 5 U.S.C. 
552(a)(1) and (2). Publication and dis-
tribution of such indices has been de-
termined by the Foundation to be un-
necessary and impracticable. The indi-
ces will be provided upon request at a 
cost not to exceed the direct cost of the 
duplication. 

[79 FR 9622, Feb. 20, 2014] 

§ 1100.5 Agency procedures for han-
dling requests for documents. 

(a) Upon receiving a request for docu-
ments in accordance with the rules of 
this part, the General Counsel or re-
spective Assistant General Counsel 
serving as the Freedom of Information 
Act Officer of the National Endowment 
for the Arts shall determine whether or 
not the request shall be granted in 
whole or in part. 

(1) The determination shall be made 
within ten (10) days (excepting Satur-
days, Sundays, and legal holidays) 
after receipt of such request. 

(2) The requestor shall be notified of 
the determination and the reasons that 
support it. When a request is denied in 
whole or in part, the requestor, will be 
notified of his or her rights to appeal 
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the determination to the head of the 
agency. 

(b)(1) Any party whose request for 
documents has been denied in whole or 
in part may file an appeal no later than 
ten (10) working days following receipt 
of the notification of denial. Appeals 
must be addressed to the Chairman, 
National Endowment for the Arts, 
Washington, DC 20506. 

(2) The head of the agency or his 
delegatee shall make a determination 
with respect to the appeal within twen-
ty (20) days (excepting Saturdays, Sun-
days, and legal holidays) after the 
agency has received the appeal, except 
as provided in paragraph (c) of this sec-
tion. If, on appeal, the denial is upheld 
either in whole or in part, the head of 
the agency shall notify the party sub-
mitting the appeal of the judicial re-
view provisions of 5 U.S.C. 552(a)(4)(B). 

(c) In unusual circumstances, the 
time limits prescribed to determine a 
request for documents with respect to 
initial actions or actions on appeal 
may be extended by written notice 
from the General Counsel or respective 
Assistant General Counsel serving as 
the Freedom of Information Act Officer 
of the National Endowment for the 
Arts. The notice shall describe the rea-
son for the extension and the date on 
which the determination is expected to 
be made. No notice shall specify a date 
that would result in an extension of 
more than ten (10) days (excepting Sat-
urdays, Sundays, and legal holidays). 
As is used in this paragraph, unusual 
circumstances means: 

(1) The need to search for and collect 
the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request; 

(2) The need to search for, collect, 
and appropriately examine a volumious 
amount of separate and distinct 
records which are demanded in a single 
request; or 

(3) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the request or among two or 
more components of the agency having 

a substantial subject-matter interest 
in the request. 

[52 FR 48266, Dec. 21, 1987, as amended at 79 
FR 9622, Feb. 20, 2014] 

§ 1100.6 Fees. 

(a) Categories of fees. Fees will be 
charged according to the Category of 
the FOIA request. 

(1) Commercial use requests. The agen-
cy will assess charges to recover the 
full direct cost of searching for, review-
ing, and duplicating the requested doc-
ument. The agency may recover the 
cost of searching for and reviewing 
records even if there is ultimately no 
disclosure. 

(2) Requests from educational and non- 
commercial scientific institutions. The 
agency will charge for duplication 
costs. To qualify for this category the 
requestor must show: (i) That re-
quested records are being sought under 
the auspices of a qualified institution 
as defined in § 1100.1 (e) or (f) of this 
part; (ii) the records are not sought for 
commercial use; and (iii) the records 
are being sought in furtherance of 
scholarly or scientific research of the 
institution. 

(3) Requests by representatives of the 
news media. The agency will charge du-
plication costs for the requests in this 
category. 

(4) All other requests. All other re-
quests shall be charged fees which, re-
cover the full reasonable cost for 
searching for and duplicating the re-
quested records. 

(b) General fee schedule. The agency 
shall use the most efficient and least 
costly method to comply with requests 
for documents made under the FOIA. 
The agency will charge fees to recover 
all allowable direct costs incurred. The 
agency may charge fees for searching 
for and reviewing requested documents 
even if the documents are determined 
to be exempt from disclosure or cannot 
be located. If search charges are likely 
to exceed $25, the agency shall notify 
the requestor, unless the requestor has 
indicated in advance the willingness to 
pay higher fees. The following fees 
shall be charged in accordance with 
paragraph (a) of this section. 

(1) Searches—(i) Manual. The fee 
charged will be the salary rate(s) (i.e., 
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basic pay plus 16.1 percent) of the em-
ployee(s) conducting the search. 

(ii) Computer. The fee charged will be 
the actual direct cost of providing the 
service including the cost of operating 
the central processing unit for the op-
erating time that is directly attributed 
to searching for records responsive to a 
request and the operator/programmer 
salary apportionable to the search. 

(2) Review. The fee charged will equal 
the salary rate(s) (basic pay plus 16.1 
percent) of the employee(s) conducting 
the review. 

(3) Duplication. Copies of documents 
photocopied on one-side of a 81⁄2 × 11 
inch sheet of paper will be provided at 
$.10 per page. Photocopies on two sides 
of a single 81⁄2 × 11 inch sheet of paper 
will be provided at $.20 per page. For 
duplication of other materials, the 
charge will be the direct cost of dupli-
cation. 

(c) Restrictions on charging fees. (1) Ex-
cept for documents provided in re-
sponse to a commercial use request, 
the first 100 pages of duplication or the 
first two (2) hours of search time shall 
be provided at no charge. For the pur-
poses of this section, two (2) hours of 
search time by computer entitles the 
requestor to two (2) hours of computer 
operator salary translated into com-
puter search costs. Computer search 
costs consist of operator salary plus 
central proceeding unit operating time 
costs for the duration of the search. 

(2) Fees shall not be charged to any 
requestor, including commercial use 
requestors, if the cost of collecting a 
fee would be equal to or greater than 
the fee itself. 

(d) Waiver or reduction of fees. (1) Doc-
uments shall be furnished without 
charge or at reduced charge if disclo-
sure of the information is in the public 
interest because it is likely to con-
tribute significantly to public under-
standing of the operations or activities 
of the government and is not primarily 
in the commercial interest of the re-
questor. 

(2) The following factors shall be used 
to determine whether a fee will be 
waived or reduced: 

(i) The subject of the request. Whether 
the subject of the requested records 
concerns ‘‘the operations or activities 
of the government’’; 

(ii) The informative value of the infor-
mation to be disclosed. Whether the dis-
closure is ‘‘likely to contribute’’ to an 
understanding of government oper-
ations or activities; 

(iii) The contribution to an under-
standing of the subject by the general 
public likely to result from disclosure. 
Whether disclosure of the requested in-
formation will contribute to ‘‘public 
understanding’’; 

(iv) The significance of the contribution 
to public understanding. Whether disclo-
sure is likely to contribute ‘‘signifi-
cantly’’ to public understanding of gov-
ernment operations or activities; 

(v) The existence and magnitude of a 
commercial interest. Whether the re-
questor has a commercial interest that 
would be furthered by the disclosure; 
and if so 

(vi) The primary interest in disclosure. 
Whether the magnitude of the identi-
fied commercial interest of the re-
questor is sufficiently large in com-
parison with the public interest in dis-
closure, that disclosure is ‘‘primarily 
in the commercial interest of the re-
quester.’’ 

(e) Assessment and collection of fees. (1) 
Interest will accrue from the date the 
bill is mailed if the fee is not paid 
within thirty (30) days. Interest will be 
assessed at the rate prescribed in 31 
U.S.C. 3717. 

(2) If the agency reasonably believes 
that a requestor(s) is making multiple 
requests to avoid the assessment of 
fees, the agency may aggregate such 
requests and charge accordingly. 

(3) The agency may request an ad-
vance payment of the fee if 

(i) The allowable charges are likely 
to exceed $250; or 

(ii) The requestor has failed pre-
viously to pay a fee in a timely fash-
ion. 

(4) When the agency requests an ad-
vance payment, the time limits pre-
scribed in section (a)(6) of the Freedom 
of Information Act will begin only 
after the agency has received full pay-
ment. 

§ 1100.7 Foundation report of actions. 
On or before March 1 of each calendar 

year, the National Endowment for the 
Arts shall submit a report of its activi-
ties with regard to public information 
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requests during the preceding calendar 
year to the Speaker of the House of 
Representatives and to the President of 
the Senate. The report shall include: 

(a) The number of determinations 
made by National Endowment for the 
Arts not to comply with requests for 
records made to the agency under the 
provisions of this part and the reasons 
for each such determination; 

(b) The number of appeals made by 
persons under such provision, the re-
sult of such appeals, and the reasons 
for the action upon each appeal that 
results in the denial of information; 

(c) The names and titles or positions 
of each person responsible for the de-
nial of records requested under the pro-
visions of this part and the number of 
instances of participation for each; 

(d) The results of each proceeding 
conducted pursuant to 5 U.S.C. 
552(a)(4)(F), as amended, including a re-
port of the disciplinary action taken 
against the officer of employee who 
was primarily responsible for improp-
erly withholding records or an expla-
nation of why disciplinary action was 
not taken; 

(e) A copy of every rule made by the 
Foundation implementing the provi-
sions of the FOIA. 

(f) A copy of the fee schedule and the 
total amount of fees collected by the 
agency for making records available 
under this section; and 

(g) Such other information as indi-
cates efforts to administer the provi-
sions of the FOIA, as amended. 

[52 FR 48266, Dec. 21, 1987, as amended at 79 
FR 9622, Feb. 20, 2014] 

PART 1105—STANDARDS OF 
CONDUCT FOR EMPLOYEES 

AUTHORITY: 5 U.S.C. 7301. 

SOURCE: 68 FR 52702, Sept. 5, 2003, unless 
otherwise noted. 

§ 1105.1 Cross-reference to employee 
ethical conduct standards and fi-
nancial disclosure and financial in-
terests regulations. 

Employees of the National Endow-
ment for the Arts and the National En-
dowment for the Humanities are sub-
ject to the executive branchwide stand-
ards of ethical conduct at 5 CFR part 

2635; the executive branch employees 
responsibilities and conduct regula-
tions at 5 CFR part 735; the executive 
branch financial disclosure regulations 
at 5 CFR part 2634, and the executive 
branch financial interests regulations 
at 5 CFR part 2640. Employees of the 
National Endowment for the Arts are 
also subject to that Agency’s regula-
tions at 5 CFR part 6501, which supple-
ment the executive branchwide stand-
ards of conduct at 5 CFR part 2635. Em-
ployees of the National Endowment for 
the Humanities are also subject to that 
Agency’s regulations at 5 CFR part 
6601, which supplement the executive 
branchwide standards of conduct at 5 
CFR part 2635. 

PART 1110—NONDISCRIMINATION 
IN FEDERALLY ASSISTED PRO-
GRAMS 

Sec. 
1110.1 Purpose. 
1110.2 Application of part. 
1110.3 Discrimination prohibited. 
1110.4 Assurances required. 
1110.5 Illustrative applications. 
1110.6 Compliance information. 
1110.7 Conduct of investigations. 
1110.8 Procedure for effecting compliance. 
1110.9 Hearings. 
1110.10 Decisions and notices. 
1110.11 Judicial review. 
1110.12 Effect on other regulations; forms 

and instructions. 
1110.13 Definitions. 
APPENDIX A TO PART 1110—FEDERAL FINAN-

CIAL ASSISTANCE TO WHICH THIS PART AP-
PLIES 

AUTHORITY: 42 U.S.C. 2000d–2000d–7. 

SOURCE: 38 FR 17991, July 5, 1973, unless 
otherwise noted. 

§ 1110.1 Purpose. 
The purpose of this part is to effec-

tuate the provisions of title VI of the 
Civil Rights Act of 1964 (hereafter re-
ferred to as the ‘‘Act’’), 42 U.S.C. 2000d 
et seq., to the end that no person in the 
United States shall, on the ground of 
race, color, or national origin, be ex-
cluded from participation in, be denied 
the benefits of, or be otherwise sub-
jected to discrimination under any pro-
gram or activity receiving Federal fi-
nancial assistance from the National 
Endowment for the Arts, the National 
Endowment for the Humanities, or the 
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Institute of Museum and Library Serv-
ices. 

[62 FR 66826, Dec. 22, 1997] 

§ 1110.2 Application of part. 
This part applies to any program for 

which Federal financial assistance is 
authorized under a law administered by 
the National Endowment for the Arts, 
the National Endowment for Human-
ities, or the Institute of Museum and 
Library Services, including the types 
of Federal financial assistance listed in 
appendix A of this part. It applies to 
money paid, property transferred, or 
other Federal financial assistance ex-
tended after the effective date of the 
part, including assistance pursuant to 
an application approved prior to such 
date. It also applies to federal financial 
assistance extended to any such pro-
gram prior to the effective date of this 
part under a contract or grant where 
the term of the contract or grant con-
tinues beyond such date or where the 
assistance was to provide real or per-
sonal property and the recipient or his 
transferee continues to use or retain 
ownership or possession of the property 
(see § 1110.4(a)(1)). This part does not 
apply to (a) any Federal financial as-
sistance by way of insurance or guar-
anty contract, (b) any assistance to 
any individual who is the ultimate ben-
eficiary under any such program, or (c) 
any employment practice, under any 
such program, of any employer, em-
ployment agency, or labor organiza-
tion, except to the extent described in 
§ 1110.3. The fact that a type of Federal 
financial assistance is not listed in ap-
pendix A shall not mean, if title VI of 
the Act is otherwise applicable, that a 
program is not covered. Other types of 
Federal financial assistance under stat-
utes now in force or hereinafter en-
acted may be added to this list by no-
tice published in the FEDERAL REG-
ISTER. 

[38 FR 17991, July 5, 1973, as amended at 62 
FR 66826, Dec. 22, 1997; 68 FR 51384, Aug. 26, 
2003] 

§ 1110.3 Discrimination prohibited. 
(a) General. No person in the United 

States shall, on grounds of race, color, 
or national origin be excluded from 
participation in, be denied the benefits 

of, or be otherwise subjected, to dis-
crimination under any program to 
which this part applies. 

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under any pro-
gram to which this part applies may 
not directly or through contractual or 
other arrangements, on the ground of 
race, color, or national origin: 

(i) Deny an individual any service, fi-
nancial aid, or other benefit provided 
under the program; 

(ii) Provide any service, financial aid, 
or other benefit to an individual which 
is different, or is provided in a different 
manner, from that provided to others 
under the program; 

(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service, 
financial aid, or other benefit under 
the program; 

(iv) Restrict an individual in any way 
in the enjoyment of any advantage or 
privilege enjoyed by others receiving 
any service, financial aid, or other ben-
efit under the program; 

(v) Treat an individual differently 
from others in determining whether he 
satisfies any admission, enrollment, 
quota, eligibility, membership, or 
other requirement or condition which 
individuals must meet in order to be 
provided any service, financial aid, or 
other benefit provided under the pro-
gram; 

(vi) Deny an individual an oppor-
tunity to participate in the program 
through the provision of services or 
otherwise or afford him an opportunity 
to do so which is different from that af-
forded others under the program (in-
cluding the opportunity to participate 
in the program as an employee but 
only to the extent set forth in para-
graph (c) of this section). 

(2) A recipient, in determining the 
types of services, financial aid, or other 
benefits, or facilities which will be pro-
vided under any such program, or the 
class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits, or facilities 
will be provided under any such pro-
gram, or the class of individuals to be 
afforded an opportunity to participate 
in any such program, may not directly 
or through contractual or other ar-
rangements, utilize criteria or methods 
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of administration which have the effect 
of subjecting individuals to discrimina-
tion because of their race, color, or na-
tional origin, or have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the 
program as respects individuals of a 
particular race, color, or national ori-
gin. 

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the 
purpose or effect of excluding individ-
uals from, denying them the benefits 
of, or subjecting them to discrimina-
tion under any program to which this 
regulation applies, on the grounds of 
race, color, or national origin; or with 
the purpose or effect of defeating or 
substantially impairing the accom-
plishment of the objectives of the Act 
or this regulation. 

(4) As used in this section, the serv-
ices, financial aid, or other benefits 
provided under a program receiving 
Federal financial assistance shall be 
deemed to include any service, finan-
cial aid, or other benefit provided in or 
through a facility provided with the 
aid of Federal financial assistance. 

(5) The enumeration of specific forms 
of prohibited discrimination in this 
paragraph and paragraph (c) of this 
section does not limit the generality of 
the prohibition in paragraph (a) of this 
section. 

(6) This regulation does not prohibit 
the consideration of race, color, or na-
tional origin if the purpose and effect 
are to remove or overcome the con-
sequences of practices or impediments 
which have restricted the availability 
of, or participation in, the program or 
activity receiving Federal financial as-
sistance, on the grounds of race, color, 
or national origin. Where previous dis-
criminatory practice or usage tends, on 
the grounds of race, color, or national 
origin, to exclude individuals from par-
ticipation in, to deny them the benefits 
of, or to subject them to discrimina-
tion under any program or activity to 
which this regulation applies the appli-
cant or recipient has an obligation to 
take reasonable action to remove or 
overcome the consequences of the prior 
discriminatory practice or usage, and 
to accomplish the purposes of the Act. 

(c) Employment practices. (1) Where a 
primary objective of the Federal finan-
cial assistance to a program to which 
this part applies is to provide employ-
ment, a recipient may not directly or 
through contractual or other arrange-
ments subject an individual to dis-
crimination on the ground of race, 
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising employment, layoff or termi-
nation, upgrading, demotion, or trans-
fer, rates of pay or other forms of com-
pensation and use of facilities), includ-
ing programs where a primary objec-
tive of the Federal financial assistance 
is (i) to assist such individuals through 
employment to meet expenses incident 
to the commencement or continuation 
of their education or training or (ii) to 
provide work experience which contrib-
utes to the education or training of 
such individuals or (iii) to reduce the 
unemployment of such individuals or 
to help them through employment to 
meet subsistence needs. 

(2) The requirements applicable to 
construction employment under any 
such program shall be those specified 
in or pursuant to Executive Order 11246 
or any executive order which super-
sedes it. 

(3) Where a primary objective of the 
Federal financial assistance is not to 
provide employment, but discrimina-
tion on the grounds of race, color, or 
national origin in the employment 
practices of the recipient or other per-
sons subject to the regulation tends, on 
the grounds of race, color, or national 
origin, to exclude individuals from par-
ticipation in, to deny them the benefits 
of, or to subject them to discrimina-
tion under any program to which this 
regulation applies, the provisions of 
the foregoing subparagraph of this 
paragraph (c) shall apply to the em-
ployment practices of the recipient or 
other persons subject to the regulation, 
to the extent necessary to assure 
equality of opportunity to and non-
discriminatory treatment of, bene-
ficiaries. 

(d) Medical emergencies. Notwith-
standing the foregoing provisions of 
this section, a recipient of Federal fi-
nancial assistance shall not be deemed 
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to have failed to comply with para-
graph (a) of this section if immediate 
provision of a service or other benefit 
to an individual is necessary to prevent 
his death or serious impairment of his 
health and such service or other ben-
efit cannot be provided except by or 
through a medical institution which 
refuses or fails to comply with para-
graph (a) of this section. 

§ 1110.4 Assurances required. 
(a) General. (1) Every application for 

Federal financial assistance to which 
this part applies, and every application 
for Federal financial assistance to pro-
vide a facility shall, as a condition to 
its approval and the extension of any 
Federal financial assistance pursuant 
to the application, contain or be ac-
companied by an assurance that the 
program will be conducted or the facil-
ity operated in compliance with all re-
quirements imposed by or pursuant to 
this part. In the case where the Federal 
financial assistance is to provide or is 
in the form of personal property, or 
real property or interest therein or 
structures thereon, the assurance shall 
obligate the recipient, or, in the case of 
a subsequent transfer, the transferee, 
for the period during which the prop-
erty is used for a purpose for which the 
Federal financial assistance is ex-
tended or for another purpose involving 
the provision of similar services and 
benefits, or for as long as the recipient 
retains ownership or possession of the 
property, whichever is longer; and any 
other type or form of assistance, the 
assurances shall be in effect for the du-
ration of the period during which Fed-
eral financial assistance is extended to 
the program. The responsible Endow-
ment official shall specify the form of 
the foregoing assurances and the ex-
tent to which like assurances will be 
required of subgrantees, contractors 
and subcontractors, successors in in-
terest, and other participants. Any 
such assurance shall include provisions 
which give the United States a right to 
seek its judicial enforcement. 

(2) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, which was acquired 
with Federal financial assistance, or in 
the case where Federal financial assist-
ance is provided in the form of a trans-

fer of real property or interest therein 
from the Federal Government, the in-
strument effecting or recording the 
transfer, shall contain a covenant run-
ning with the land assuring non-
discrimination for the period during 
which the real property is used for a 
purpose for which the Federal financial 
assistance is extended or for another 
purpose involving the provision of 
similar services or benefits. Where no 
transfer of property is involved, but 
property is improved with Federal fi-
nancial assistance, the recipients shall 
agree to include such a covenant in any 
subsequent transfer of such property. 
Where the property is obtained from 
the Federal Government, such cov-
enant may also include a condition 
coupled with a right to be reserved by 
the Endowment to revert title to the 
property in the event of a breach of the 
covenant where, in the discretion of 
the responsible Endowment official, 
such a condition and right of reverter 
is appropriate to the statute under 
which the real property is obtained and 
to the nature of the grant and the 
grantee. In the event a transferee of 
real property proposes to mortgage or 
otherwise encumber the real property 
as security for financing construction 
of new, or improvement of existing, fa-
cilities on such property for the pur-
poses for which the property was trans-
ferred, the Chairman of the Endow-
ment concerned may agree, upon re-
quest of the transferee and if necessary 
to accomplish such financing, and upon 
such conditions as he deems appro-
priate, to forebear the exercise of such 
right to revert title for so long as the 
lien of such mortgage or other encum-
brance remains effective. 

(3) Transfers of surplus property are 
subject to regulations issued by the 
Administrator of the General Services 
Administration. (41 CFR 101–6.2) 

(b) Continuing Federal financial assist-
ance. Every application by a State or a 
State agency for continuing Federal fi-
nancial assistance to which this part 
applies shall as a condition to its ap-
proval and the extension of any Fed-
eral financial assistance pursuant to 
the application (1) contain or be ac-
companied by a statement that the 
program is (or, in the case of a new 
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program, will be) conducted in compli-
ance with all requirements imposed by 
or pursuant to this part, and (2) provide 
or be accompanied by provision for 
such methods of administration for the 
program as are found by the respon-
sible Endowment official to give rea-
sonable assurance that the applicant 
and all recipients of Federal financial 
assistance under such program will 
comply with all requirements imposed 
by or pursuant to this part. 

(c) Elementary and secondary schools. 
The requirements of paragraph (a) of 
this section with respect to any ele-
mentary or secondary school or school 
system shall be deemed to be satisfied 
if such school or school system (1) is 
subject to a final order of a court of the 
United States for the desegregation of 
such school or school system, and pro-
vides an assurance that it will comply 
with such order, including any future 
modification of such order, or (2) sub-
mits a plan for the desegregation of 
such school or school system which the 
responsible official of the Department 
of Health, Education, and Welfare de-
termines is adequate to accomplish the 
purposes of the Act and this part with-
in the earliest practicable time and 
provides reasonable assurance that it 
will carry out such plan. In any case of 
continuing Federal financial assist-
ance, the responsible official of the De-
partment of Health, Education, and 
Welfare may reserve the right to rede-
termine, after such period as may be 
specified by him, the adequacy of the 
plan to accomplish the purposes of the 
Act and this part. In any case in which 
a final order of a court of the United 
States for the desegregation of such 
school or school system is entered after 
submission of such a plan, such plan 
shall be revised to conform to such 
final order, including any future modi-
fication of such order. 

(d) Assurances from institutions. (1) In 
the case of any application for Federal 
financial assistance to an institution of 
higher education (including assistance 
for construction, for research, for a 
special training project, or for any 
other purpose), the assurance required 
by this section shall extend to admis-
sion practices and to all other prac-
tices relating to the treatment of stu-
dents. 

(2) The assurance required with re-
spect to an institution of higher edu-
cation or any other institution, insofar 
as the assurance relates to the institu-
tion’s practices with respect to admis-
sion or other treatment of individuals 
as students, or clients of the institu-
tion or to the opportunity to partici-
pate in the provision of services or 
other benefits to such individuals, shall 
be applicable to the entire institution. 

[38 FR 17991, July 5, 1973, as amended at 68 
FR 51383, Aug. 26, 2003] 

§ 1110.5 Illustrative applications. 
The following examples will illus-

trate the application of the foregoing 
provisions to some of the activities for 
which Federal financial assistance is 
provided by the Endowments. (In all 
cases the discrimination prohibited is 
discrimination on the ground of race, 
color, or national origin prohibited by 
title VI of the Act and this part, as a 
condition of the receipt of Federal fi-
nancial assistance.) 

(a) In a research, training, or other 
grant to a university for activities to 
be conducted in a graduate school, dis-
crimination in the admission and 
treatment of students in the graduate 
school is prohibited, and the prohibi-
tion extends to the entire university. 

(b) In cases of Federal financial as-
sistance to elementary or secondary 
schools, discrimination by the recipi-
ent school district in any of its elemen-
tary or secondary schools, or by the re-
cipient private institution, in the ad-
mission of students, or in the treat-
ment of its students in any aspect of 
the educational process, is prohibited. 
In this and the following illustration 
the prohibition of discrimination in the 
treatment of students or other trainees 
includes the prohibition of discrimina-
tion among the students or trainees in 
the availability or use of any aca-
demic, dormitory, eating, recreational, 
or other facilities of the grantee or 
other recipient. 

(c) In a training grant to a nonaca-
demic institution, discrimination is 
prohibited in the selection of individ-
uals to be trained and in their treat-
ment by the grantee during their train-
ing. In a research or demonstration 
grant to such an institution, discrimi-
nation is prohibited with respect to 
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any educational activity, any provision 
of medical or other services and any fi-
nancial aid to individuals incident to 
the program. 

(d) Where Federal financial assist-
ance is provided to assist in the presen-
tation of artistic and cultural produc-
tions to the public, assurances will be 
required that such productions will not 
be presented before any audience which 
has been selected on a discriminatory 
basis. 

(e) A recipient may not take action 
that is calculated to bring about indi-
rectly what this part forbids it to ac-
complish directly. Thus, a State, in se-
lecting projects to be supported 
through a State agency, may not base 
its selections on criteria which have 
the effect of defeating or substantially 
impairing accomplishment of the ob-
jectives of the Federal financial assist-
ance as respects individuals of a par-
ticular race, color, or national origin. 

(f) In some situations even though 
past discriminatory practices have 
been abandoned, the consequences of 
such practices continue to impede the 
full availability of a benefit. If the ef-
forts required of the applicant or re-
cipient under § 1110.6(d) to provide in-
formation as to the availability of the 
program or activity, and the rights of 
beneficiaries under this regulation, 
have failed to overcome these con-
sequences, it will become necessary for 
such applicant or recipient to take ad-
ditional steps to make the benefits 
fully available to racial and nation-
ality groups previously subjected to 
discrimination. This action might take 
the form, for example of special ar-
rangements for obtaining referrals or 
making selections which will insure 
that groups previously subjected to dis-
crimination are adequately served. 

(g) Even though an applicant or re-
cipient has never used discriminatory 
policies, the services and benefits of 
the program or activity it administers 
may not in fact be equally available to 
some racial or nationality groups. In 
such circumstances an applicant or re-
cipient may properly give special con-
sideration to race, color, or national 
origin to make the benefits of its pro-
gram more widely available to such 
groups, not then being adequately 
served. For example, where a univer-

sity is not adequately serving members 
of a particular racial or nationality 
group, it may establish special recruit-
ment policies to make its program bet-
ter known and more readily available 
to such group, and take other steps to 
provide that group with more adequate 
service. 

[38 FR 17991, July 5, 1973, as amended at 68 
FR 51383, Aug. 26, 2003] 

§ 1110.6 Compliance information. 

(a) Cooperation and assistance. The re-
sponsible Endowment official shall, to 
the fullest extent practicable, seek the 
cooperation of recipients in obtaining 
compliance with this part and shall 
provide assistance and guidance to re-
cipients to help them comply volun-
tarily with this part. 

(b) Compliance reports. Each recipient 
shall keep such records and submit to 
the responsible Endowment official 
timely, complete and accurate compli-
ance reports at such times, and in such 
form and containing such information, 
as the responsible Endowment official 
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying 
with this part. In the case in which a 
primary recipient extends Federal fi-
nancial assistance to any other recipi-
ent, such other recipient shall also sub-
mit such compliance reports to the pri-
mary recipient as may be necessary to 
enable the primary recipient to carry 
out its obligations under this part. 

(c) Access to sources of information. 
Each recipient shall permit access by 
the responsible Endowment official or 
his designee during normal business 
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this 
part. Where any information required 
of a recipient is in the exclusive posses-
sion of any other agency, institution or 
person and this agency, institution or 
person shall fail or refuse to furnish 
this information, the recipient shall so 
certify in its report and shall set forth 
what efforts it has made to obtain the 
information. 

(d) Information to beneficiaries and 
participants. Each recipient shall make 
available to participants, beneficiaries, 
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and other interested persons such in-
formation regarding the provisions of 
this part and its applicability to the 
program for which the recipient re-
ceives Federal financial assistance, and 
make such information available to 
them in such manner, as the respon-
sible Endowment official finds nec-
essary to apprise such persons of the 
protections against discrimination as-
sured them by the Act and this part. 

[38 FR 17991, July 5, 1973, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1110.7 Conduct of investigations. 
(a) Periodic compliance reviews. The re-

sponsible Endowment official shall 
from time to time review the practices 
of recipients to determine whether 
they are complying with this part. 

(b) Complaints. Any person who be-
lieves himself or any specific class of 
individuals to be subjected to discrimi-
nation prohibited by this part may by 
himself or by a representative file with 
the responsible Endowment official a 
written complaint. A complaint must 
be filed not later than ninety days 
from the date of the alleged discrimi-
nation, unless the time for filing is ex-
tended by the responsible Endowment 
official. 

(c) Investigations. The responsible En-
dowment official will make a prompt 
investigation whenever a compliance 
review, report, complaint, or any other 
information indicates a possible failure 
to comply with this part. The inves-
tigation should include, where appro-
priate, a review of the pertinent prac-
tices and policies of the recipient, the 
circumstances under which the possible 
noncompliance with this part occurred, 
and other factors relevant to a deter-
mination as to whether the recipient 
has failed to comply with this part. 

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c) 
of this section indicates a failure to 
comply with this part, the responsible 
Endowment official will so inform the 
recipient and the matter will be re-
solved by informal means whenever 
possible. If it has been determined that 
the matter cannot be resolved by infor-
mal means, action will be taken as pro-
vided for in § 1110.8. 

(2) If an investigation does not war-
rant action pursuant to paragraph 

(d)(1) of this section, the responsible 
Endowment official will so inform the 
recipient and the complainant, if any, 
in writing. 

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any 
right or privilege secured by section 601 
of the Act or this part, or because he 
has made a complaint, testified, as-
sisted, or participated in any manner 
in an investigation, proceeding, or 
hearing under this part. The identity of 
complainants shall be kept confiden-
tial except to the extent necessary to 
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing, or judicial proceeding 
arising thereunder. 

§ 1110.8 Procedure for effecting com-
pliance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means, 
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by 
any other means authorized by law. 
Such other means may include, but are 
not limited to, (1) a reference to the 
Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any 
rights of the United States under any 
law of the United States (including 
other titles of the Act), or any assur-
ance or other contractual undertaking, 
and (2) any applicable proceeding under 
State or local law. 

(b) Noncompliance with § 1110.4. If an 
applicant fails or refuses to furnish an 
assurance required under § 1110.4 or 
otherwise fails to comply with that 
section, Federal financial assistance 
may be refused in accordance with the 
procedures of paragraph (c) of this sec-
tion. The Endowment concerned shall 
not be required to provide assistance in 
such a case during the pendency of the 
administrative proceedings under such 
paragraph, except that such Endow-
ment shall continue assistance during 
the pendency of such proceedings 
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where such assistance is due and pay-
able pursuant to an application there-
for approved prior to the effective date 
of this part. 

(c) Termination of or refusal to grant or 
to continue Federal financial assistance. 
No order suspending, terminating, or 
refusing to grant or continue Federal 
financial assistance shall become effec-
tive until (1) the responsible Endow-
ment official has advised the applicant 
or recipient of his failure to comply 
and has determined that compliance 
cannot be secured by voluntary means, 
(2) there has been an express finding on 
the record, after opportunity for hear-
ings, of a failure by the applicant or re-
cipient to comply with a requirement 
imposed by or pursuant to this part, (3) 
the action has been approved by the 
Chairman of the Endowment con-
cerned, and (4) the expiration of 30 days 
after the Chairman has filed with the 
Committee of the House and the Com-
mittee of the Senate having legislative 
jurisdiction over the program involved, 
a full written report of the cir-
cumstances and the grounds for such 
action. Any action to suspend or termi-
nate or to refuse to grant or to con-
tinue Federal financial assistance shall 
be limited to the particular political 
entity, or part thereof, or other appli-
cant or recipient as to whom such a 
finding has been made and shall be lim-
ited in its effect to the particular pro-
gram, or part thereof, in which such 
noncompliance has been so found. 

(d) Other means authorized by law. No 
action to effect compliance by any 
other means authorized by law shall be 
taken until (1) the responsible Endow-
ment official has determined that com-
pliance cannot be secured by voluntary 
means, (2) the recipient or other person 
has been notified of its failure to com-
ply and of the action to be taken to ef-
fect compliance, and (3) the expiration 
of at least 10 days from the mailing of 
such notice to the recipient or other 
person. During this period of at least 10 
days, additional efforts shall be made 
to persuade the recipient or other per-
son to comply with this part and to 
take such corrective action as may be 
appropriate. 

§ 1110.9 Hearings. 

(a) Opportunity for hearing. Whenever 
an opportunity for a hearing is re-
quired by § 1110.8(c), reasonable notice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected applicant or recipient. This 
notice shall advise the applicant or re-
cipient of the action proposed to be 
taken, the specific provision under 
which the proposed action against it is 
to be taken, and the matters of fact or 
law asserted as the basis for this ac-
tion, and either: 

(1) Fix a date not less than 20 days 
after the date of such notice within 
which the applicant or recipient may 
request of the responsible Endowment 
official that the matter be scheduled 
for hearing or 

(2) Advise the applicant or recipient 
that the matter in question has been 
set down for hearing at a stated place 
and time. The time and place so fixed 
shall be reasonable and shall be subject 
to change for cause. The complainant, 
if any, shall be advised of the time and 
place of the hearing. An applicant or 
recipient may waive a hearing and sub-
mit written information and argument 
for the record. The failure of an appli-
cant or recipient to request a hearing 
under this paragraph or to appear at a 
hearing for which a date has been set 
shall be deemed to be a waiver of the 
right of a hearing under section 602 of 
the Act and § 1110.8(c) of this part and 
consent to the making of a decision on 
the basis of such information as is 
available. 

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the 
Endowment concerned in Washington, 
DC, at a time fixed by the responsible 
Endowment official unless he deter-
mines that the convenience of the ap-
plicant or recipient or of the Endow-
ment requires that another place be se-
lected. Hearings shall be held before 
the responsible Endowment official or, 
at his discretion, before a hearing ex-
aminer designated in accordance with 
section 11 of the Administrative Proce-
dure Act. 

(c) Right to counsel. In all proceedings 
under this section, the applicant or re-
cipient and the Endowment shall have 
the right to be represented by counsel. 
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(d) Procedures, evidence, and record. (1) 
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with 5 U.S.C. 554– 
557 (sections 5–8 of the Administrative 
Procedure Act), and in accordance with 
such rules of procedure as are proper 
(and not inconsistent with this section) 
relating to the conduct of the hearing, 
giving of notices subsequent to those 
provided for in paragraph (a) of this 
section, taking of testimony, exhibits, 
arguments and briefs, requests for find-
ings, and other related matters. Both 
the Endowment and the applicant or 
recipient shall be entitled to introduce 
all relevant evidence on the issues as 
stated in the notice for hearing or as 
determined by the officer conducting 
the hearing at the outset of or during 
the hearing. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pursu-
ant to this part, but rules or principles 
designed to assure production of the 
most credible evidence available and to 
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All 
documents and other evidence entered 
or taken for the record shall be open to 
examination by the parties and oppor-
tunity shall be given to refute facts 
and arguments advanced on either side 
of the issues. A transcript shall be 
made of the oral evidence except to the 
extent the substance thereof is stipu-
lated for the record. All decisions shall 
be based upon the hearing record and 
written findings shall be made. 

(e) Consolidated or joint hearings. In 
cases in which the same or related 
facts are asserted to constitute non-
compliance with this Regulation with 
respect to two or more Federal stat-
utes, authorities, or other means by 
which Federal financial assistance is 
extended and to which this part ap-
plies, or noncompliance with this part 
and the regulations of one or more 
other Federal departments or agencies 
issued under title VI of the Act, the 
Chairman of the Endowment concerned 
may, by agreement with such other de-
partments or agencies where applica-
ble, provide for the conduct of consoli-

dated or joint hearings and for the ap-
plication to such hearings of rules or 
procedures not inconsistent with this 
part. Final decisions in such cases, in-
sofar as this regulation is concerned, 
shall be made in accordance with 
§ 1110.10. 

[38 FR 17991, July 5, 1973, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1110.10 Decisions and notices. 

(a) Decision by person other than the 
responsible Endowment official. If the 
hearing is held by a hearing examiner 
such hearing examiner shall either 
make an initial decision, if so author-
ized, or certify the entire record in-
cluding his recommended findings and 
proposed decision to the responsible 
Endowment official for a final decision, 
and a copy of such initial decision or 
certification shall be mailed to the ap-
plicant or recipient. Where the initial 
decision is made by the hearing exam-
iner the applicant or recipient may 
within 30 days of the mailing of such 
notice of initial decision file with the 
responsible Endowment official his ex-
ceptions to the initial decision, with 
his reasons therefor. In the absence of 
exceptions, the responsible Endowment 
official may on his own motion within 
45 days after the initial decision serve 
on the applicant or recipient a notice 
that he will review the decision. Upon 
the filing of such exceptions or of such 
notice of review the responsible Endow-
ment official shall review the initial 
decision and issue his own decision 
thereon including the reasons therefor. 
In the absence of either exceptions or a 
notice of review the initial decision 
shall constitute the final decision of 
the responsible Endowment official. 

(b) Decisions on record or review by the 
responsible Endowment official. When-
ever a record is certified to the respon-
sible Endowment official for decision 
or he reviews the decision of a hearing 
examiner pursuant to paragraph (a) of 
this section, or whenever the respon-
sible Endowment official conducts the 
hearing, the applicant or recipient 
shall be given reasonable opportunity 
to file with him briefs or other written 
statements of its contentions, and a 
copy of the final decision of the respon-
sible Endowment official shall be given 
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in writing to the applicant or recipient 
and to the complainant if any. 

(c) Decisions on record where a hearing 
is waived. Whenever a hearing is waived 
pursuant to § 1110.9(a) a decision shall 
be made by the responsible Endowment 
official on the record and a copy of 
such decision shall be given in writing 
to the applicant or recipient, and to 
the complainant, if any. 

(d) Rulings required. Each decision of 
a hearing officer or responsible Endow-
ment official shall set forth his ruling 
on each finding, conclusion, or excep-
tion presented, and shall identify the 
requirement or requirements imposed 
by or pursuant to this part with which 
it is found that the applicant or recipi-
ent has failed to comply. 

(e) Approval by Chairman. Any final 
decision of a responsible Endowment 
official (other than the Chairman) 
which provides for the suspension or 
termination of, or the refusal to grant 
or continue Federal financial assist-
ance, or the imposition of any other 
sanction available under this part or 
the Act, shall promptly be transmitted 
to the Chairman, who may approve 
such decision, may vacate it, or remit 
or mitigate any sanction imposed. 

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in 
whole or in part, to which this regula-
tion applies, and may contain such 
terms, conditions, and other provisions 
as are consistent with and will effec-
tuate the purposes of the Act and this 
part, including provisions designed to 
assure that no Federal financial assist-
ance to which this regulation applies 
will thereafter be extended to the ap-
plicant or recipient determined by such 
decision to be in default in its perform-
ance of an assurance given by it pursu-
ant to this part, or to have otherwise 
failed to comply with this part, unless 
and until it corrects its noncompliance 
and satisfies the responsible Endow-
ment official that it will fully comply 
with this part. 

(g) Post termination proceedings. (1) An 
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies 

the terms and conditions of that order 
for such eligibility or if it brings itself 
into compliance with this regulation 
and provides reasonable assurance that 
it will fully comply with this regula-
tion. (An elementary or secondary 
school or school system which is un-
able to file an assurance of compliance 
with § 1110.3 shall be restored to full eli-
gibility to receive Federal financial as-
sistance, if it files a court order or a 
plan for desegregation which meets the 
requirements of § 1110.4(c), and provides 
reasonable assurance that it will com-
ply with this court order or plan.) 

(2) Any applicant or recipient ad-
versely affected by an order entered 
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible Endowment official to re-
store fully its eligibility to receive 
Federal financial assistance. Any such 
request shall be supported by informa-
tion showing that the applicant or re-
cipient has met the requirements of 
paragraph (g)(1) of this section. If the 
responsible Endowment official deter-
mines that those requirements have 
been satisfied, he shall restore such eli-
gibility. 

(3) If the responsible Endowment offi-
cial denies any such request, the appli-
cant or recipient may submit a request 
for a hearing in writing, specifying why 
it believes such official to have been in 
error. It shall thereupon be given an 
expeditious hearing, with a decision on 
the record, in accordance with rules of 
procedure issued by the responsible En-
dowment official. The applicant or re-
cipient will be restored to such eligi-
bility if it proves at such a hearing 
that it satisfied the requirements of 
paragraph (g)(1) of this section. While 
proceedings under this paragraph are 
pending, the sanctions imposed by the 
order issued under paragraph (f) of this 
section shall remain in effect. 

[38 FR 17991, July 5, 1973, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1110.11 Judicial review. 

Action taken pursuant to section 602 
of the Act is subject to judicial review 
as provided in section 603 of the Act. 
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§ 1110.12 Effect on other regulations; 
forms and instructions. 

(a) Effects on other regulations. Noth-
ing in this part shall be deemed to su-
persede any of the following (including 
future amendments thereof): (1) Execu-
tive Orders 10925, 11114, and 11246, and 
regulations issued thereunder, or (2) 
Executive Order 11063 and regulations 
issued thereunder or any other regula-
tions or instructions insofar as such 
order, regulations, or instructions pro-
hibit discrmination on the grounds of 
race, color, or national origin in any 
program or situation to which this part 
is inapplicable, or prohibit discrimina-
tion on any other ground. 

(b) Forms and instructions. Each re-
sponsible Endowment official shall 
issue and promptly make available to 
interested persons forms and detailed 
instructions and procedures for effec-
tuating this part as applied to pro-
grams to which this part applies and 
for which he is responsible. 

(c) Supervision and coordination. The 
Chairman of an Endowment may from 
time to time assign to other officials of 
the Endowment or to officials of other 
departments or agencies of the Govern-
ment, with the consent of such depart-
ments or agencies, responsibilities in 
connection with the effectuation of the 
purposes of title VI of the Act and this 
part, including the achievement of ef-
fective coordination and maximum 
uniformity within the Endowment and 
within the executive branch of the 
Government in the application of title 
VI and this part of similar programs 
and in similar situations. Any action 
taken, determination made, or require-
ment imposed by an official of another 
department or agency acting pursuant 
to an assignment of responsibility 
under this subsection shall have the 
same effect as though such action had 
been taken by the responsible official 
of this agency. 

§ 1110.13 Definitions. 

As used in this part: 
(a) The term Foundation means the 

National Foundations for the Arts and 
the Humanities, and includes the Na-
tional Endowment for the Arts, the Na-
tional Endowment for the Humanities, 
the Institute of Museum and Library 

Services, and each of their organiza-
tional units. 

(b) The term Endowment means the 
National Endowment for the Arts, the 
National Endowment for the Human-
ities, or the Institute of Museum and 
Library Services. 

(c) The term Chairman means the 
Chairman of the National Endowment 
for the Arts, the Chairman of the Na-
tional Endowment for the Humanities, 
or the Director of the Institute of Mu-
seum and Library Services. 

(d) The term responsible Endowment 
official with respect to any program re-
ceiving Federal financial assistance 
means the Chairman of any Endow-
ment or other Endowment official des-
ignated by the Chairman. 

(e) The term United States means the 
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the 
Virgin Islands, American Samoa, 
Guam, Wake Island, the Canal Zone, 
and the territories and possessions of 
the United States, and the term State 
means any one of the foregoing. 

(f) The term Federal financial assist-
ance includes (1) grants and loans of 
Federal funds, (2) the grant or the do-
nation of Federal property and inter-
ests in property, (3) the detail of Fed-
eral personnel, (4) the sale and lease of, 
and the permission to use (on other 
than a casual or transient basis), Fed-
eral property or any interest in such 
property without consideration or at a 
nominal consideration, or at a consid-
eration which is reduced for the pur-
pose of assisting the recipient, or in 
recognition of the public interest to be 
served by such sale or lease to the re-
cipient, and (5) any Federal agreement, 
arrangement, or other contract which 
has as one of its purposes the provision 
of assistance. 

(g) Program or activity and program 
mean all of the operations of any enti-
ty described in paragraphs (g)(1) 
through (4) of this section, any part of 
which is extended Federal financial as-
sistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
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agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (g)(1), (2), or (3) 
of this section. 

(h) The term facility includes all or 
any portion of structures, equipment, 
or other real or personal property or 
interests therein, and the provision of 
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation or acquisition of facilities. 

(i) The term recipient means any 
State, political subdivision of any 
State, or instrumentality of any State 
or political subdivision, any public or 
private agency, institution, or organi-
zation, or other entity or any indi-
vidual, in any State, to whom Federal 
financial assistance is extended, di-
rectly or through another recipient, in-
cluding any successor, assign, or trans-
feree thereof, but such term does not 
include any ultimate beneficiary. 

(j) The term primary recipients means 
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient. 

(k) The term applicant means one 
who submits an application, request, or 
plan required to be approved by a re-

sponsible Endowment official, or by a 
primary recipient, as a condition to 
eligibility for Federal financial assist-
ance, and the term application means 
such an application, request, or plan. 

[38 FR 17991, July 5, 1973, as amended at 62 
FR 66826, Dec. 22, 1997; 68 FR 51383, Aug. 26, 
2003] 

APPENDIX A TO PART 1110—FEDERAL FI-
NANCIAL ASSISTANCE TO WHICH THIS 
PART APPLIES 

1. Assistance to groups for projects and 
productions in the arts. 

2. Surveys, research and planning in the 
arts. 

3. Assistance to State arts agencies for 
projects and productions in the arts. 

4. Support of research in the humanities. 
5. Support of educational programs in the 

humanities, including the training of stu-
dents and teachers. 

6. Assistance to promote the interchange 
of information in the humanities. 

7. Assistance to foster public under-
standing and appreciation of the humanities. 

8. Support of the publication of scholarly 
works in the humanities. 

PART 1115—PRIVACY ACT 
REGULATIONS 

Sec. 
1115.1 Purpose and scope. 
1115.2 Definitions. 
1115.3 Procedures for notification of exist-

ence of records pertaining to individuals. 
1115.4 Procedures for requests for access to 

or disclosure of records pertaining to an 
individual. 

1115.5 Correction of records. 
1115.6 Disclosure of records to agencies or 

persons other than the individual to 
whom the record pertains. 

1115.7 Exemptions. 

AUTHORITY: 5 U.S.C. 552a(f). 

SOURCE: 40 FR 49286, Oct. 21, 1975, unless 
otherwise noted. 

§ 1115.1 Purpose and scope. 

This part sets forth the National 
Foundation on the Arts and the Hu-
manities’ procedures under the Privacy 
Act of 1974 as required by 5 U.S.C. 
552a(f). Internal guidance for Founda-
tion staff and other regulations imple-
menting the Privacy Act are contained 
or will be contained in Foundation cir-
culars. 
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§ 1115.2 Definitions. 
For purposes of this part: 
(a) Foundation means the National 

Foundation on the Arts and the Hu-
manities. 

(b) Act means the Privacy Act of 1974 
(Pub. L. 93–579). 

(c) Individual means a citizen of the 
United States or an alien lawfully ad-
mitted for permanent residence. 

(d) Maintain, used with reference to a 
record means to collect, to use, to dis-
seminate, to have control over and re-
sponsibility for such record. 

(e) Record means any item, collection 
or grouping of information about an in-
dividual that is maintained by the 
Foundation and that is retrievable by 
his or her name or an identifying par-
ticular, such as a number, symbol, fin-
gerprint, or photograph of the indi-
vidual. Information maintained by the 
Foundation includes, but is not limited 
to, education, financial transactions, 
medical history, employment history 
and criminal history. 

(f) Routine use means, with respect to 
the disclosure of a record, the use of 
such a record for a purpose which is 
compatible with the purpose for which 
it was collected. The routine uses of 
record systems maintained by the 
Foundation were established pursuant 
to notice in the FEDERAL REGISTER. 

(g) System of records means a group of 
any records under the control of the 
Foundation from which information 
about an individual is retrievable by 
his or her name or by some identifying 
particular. 

§ 1115.3 Procedures for notification of 
existence of records pertaining to 
individuals. 

(a) The systems of records, as defined 
in the Privacy Act of 1974, maintained 
by the National Foundation on the 
Arts and the Humanities are listed an-
nually in the FEDERAL REGISTER as re-
quired by that Act. Any person who 
wishes to know whether a system of 
records contains a record pertaining to 
him may appear in person at the Na-
tional Endowment for the Arts, Room 
1338, 2401 E Street NW., Washington, 
DC 20506 or the National Endowment 
for the Humanities, Room 1000, 806 15th 
Street NW., Washington, DC 20506, on 
work days between the hours of 9:00 

a.m. and 5:30 p.m. or by writing to the 
Office of the General Counsel, National 
Endowment for the Arts or National 
Endowment for the Humanities, Wash-
ington, DC 20506. It is recommended 
that requests be made in writing, since 
in many cases it will take several days 
to ascertain whether a record exists. 

(b) Requests for notification of the 
existence of a record should specifi-
cally identify the system of records in-
volved and should state, if the re-
questor is other than the individual to 
whom the record pertains, the relation-
ship of the requestor to that indi-
vidual. (Note that requests will not be 
honored by the Foundation pursuant to 
the Privacy Act unless made (1) by the 
individual to whom the record per-
tains, (2) by such individual’s parent if 
the individual is a minor, or (3) by such 
individual’s legal guardian if the indi-
vidual has been declared to be incom-
petent due to physical or mental inca-
pacity or age by a court of competent 
jurisdiction). 

(c) The Foundation will attempt to 
respond to a request as to whether a 
record exists within 10 working days 
from the time it receives the request or 
from the time any required identifica-
tion is established, whichever is later. 

§ 1115.4 Procedures for requests for 
access to or disclosure of records 
pertaining to an individual. 

(a) Any person may request review of 
records pertaining to him by appearing 
at the National Endowment for the 
Arts, Room 1338, 2401 E Street, NW., 
Washington, DC 20506, or the National 
Endowment for the Humanities, Room 
1000, 806 15th Street, NW., Washington, 
DC 20506 on work days between the 
hours of 9:00 a.m. and 5:30 p.m. or by 
writing to the Office of the General 
Counsel, National Endowment for the 
Arts, or National Endowment for the 
Humanities, Washington, DC 20506. 
(See paragraphs (b) and (c) of this sec-
tion for identification requirements.) 
The request should specifically identify 
the systems or records involved. The 
Foundation will strive either to make 
the record available within 15 working 
days of the request or to inform the re-
questor of the need for additional iden-
tification or the tendering of fees (as 
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specified in paragraph (d) of this sec-
tion) within 15 working days. 

(b) In the case of persons making re-
quests by appearing at the Foundation, 
the amount of personal identification 
required will of necessity vary with the 
sensitivity of the record involved. Ex-
cept as indicated below, reasonable 
identification such as employment 
identification cards, drivers licenses, 
and credit cards will normally be ac-
cepted as sufficient evidence of iden-
tity in the absence of any indications 
to the contrary. Records in the fol-
lowing systems of records, however, are 
considered to contain relatively sen-
sitive and/or detailed personal informa-
tion— 

GRANT APPLICATIONS—NEA. 
GRANT APPLICATIONS—NEH. 
GRANTS TO INDIVIDUALS—NEA. 
GRANTS TO INDIVIDUALS AND INSTITU-

TIONS—NEH. 
EQUAL EMPLOYMENT OPPORTUNITY 

CASE FILE—NFAH NEA/NEH. 
EMPLOYEE PAYROLL—NFAH. 
PERSONNEL RECORDS—NFAH. 

Accordingly, with respect to requests for 
records in these systems the Foundation re-
serves the rights to require sufficient identi-
fication to identify positively the individual 
making the request. This might involve inde-
pendent verification by the Foundation as by 
phone calls to determine whether an indi-
vidual has made a request, personal identi-
fication by Foundation employees who know 
the individual, or such other means as are 
considered appropriate under the cir-
cumstances. 

(c) A written request will be honored 
only if it contains the following certifi-
cation before a duly commissioned no-
tary public of any state or territory (or 
similar official if the request is made 
outside the United States): 

I,llllllllll(Printed name), do 
hereby certify that I am the individual about 
whom the record requested in this letter per-
tains or that I am within the class of persons 
authorized to act on his behalf in accordance 
with 5 U.S.C. 552a(h). 

lllllllllllllllll

Signature
lllllllllllllllll

Date
In the County ofllllllllllState 

ofllllllllll. On this llday of ——
lllllllllllllllll

(Name of individual) 
who is personally known to me, did appear 
before me and sign the above certificate. 

lllllllllllllllll

Signature
lllllllllllllllll

Date
(s) My Commission expires ————————

However, where the record requested is 
contained in any of the systems of 
records listed in paragraph (b) of this 
section, the Foundation reserves the 
right to require additional identifica-
tion and/or to independently verify to 
its satisfaction, the identity of the re-
questor. 

(d) Charges for copies of records will 
be at the rate of $0.10 per photography 
of each page. Where records are not 
susceptible to photo-copying, e.g., 
punch cards, magnetic tapes or over-
size materials, the amount charged will 
be actual cost as determined on a case- 
by-case basis. Only one copy of each 
record requested will be supplied. No 
charge will be made unless the charge 
as computed above would exceed $3.00 
for each request or related series of re-
quests. If a fee in excess of $25.00 would 
be required, the requestor shall be noti-
fied and the fee must be tendered be-
fore the records will be copied. 

§ 1115.5 Correction of records. 
(a) Any individual is entitled to re-

quest amendments of records per-
taining to him pursuant to 5 U.S.C. 
552a(d)(2). Such a request shall be made 
in writing and addressed to the Office 
of the General Counsel, National En-
dowment for the Arts or National En-
dowment for the Humanities, Wash-
ington, DC 20506. 

(b) The request should specify the 
record and systems of records involved, 
and should specify the exact correction 
desired and state that the request is 
made pursuant to the Privacy Act. An 
edited copy of the record showing the 
desired correction is desirable. Within 
10 working days of the receipt of a 
properly addressed request (or within 
10 working days of the time the Gen-
eral Counsel, National Endowment for 
the Arts or the General Counsel, Na-
tional Endowment for the Humanities 
becomes aware that a particular com-
munication not addressed as prescribed 
above is a request for correction of a 
record under the Privacy Act), the 
General Counsel’s office shall acknowl-
edge receipt of the request. 
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(c) The General Counsel’s office upon 
receipt of such a request shall prompt-
ly confer with the office within the 
Foundation responsible for the record. 
In the event it is felt that correction is 
not warranted in whole or in part, the 
matter shall be brought to the atten-
tion of the Deputy Chairman of the En-
dowment involved. If, after review by 
the Deputy Chairman of the involved 
Endowment and discussion with the re-
quest or, if deemed helpful, it is deter-
mined that correction as requested is 
not warranted, a letter shall be sent by 
the Deputy Chairman’s office to the re-
questor denying his request and/or ex-
plaining what correction might be 
made if agreeable to the requestor. 
This letter shall set forth the reasons 
for the refusal to honor the request for 
correction. It shall also inform him of 
his right to appeal this decision and in-
clude a description of the appeals pro-
cedure set forth in paragraph (d) of this 
section. 

(d) An appeal may be taken from an 
adverse determination under paragraph 
(c) of this section to the Assistant 
Chairman/Management, National En-
dowment for the Arts or the Chairman, 
National Endowment for the Human-
ities. Such appeal must be made in 
writing and should clearly indicate 
that it is an appeal. The basis for the 
appeal should be included, and it 
should be mailed to the same address 
as listed in paragraph (a) of this sec-
tion. A hearing at the Foundation may 
be requested. Such hearing will be in-
formal, and shall be before the Assist-
ant Chairman/Management, National 
Endowment for the Arts, the Chair-
man, National Endowment for the Hu-
manities, or an appointed designee. If 
no hearing is requested, the request for 
appeal should include the basis for the 
appeal. Where no hearing is requested 
the Assistant Chairman or Chairman 
before whom the appeal is taken shall 
render his decision within thirty work-
ing days after receipt of the written ap-
peal at the Foundation, unless the As-
sistant Chairman or Chairman before 
whom the appeal is taken, for good 
cause shown, extends the 30–day period 
and the appellant is advised in writing 
of such extension. If a hearing is re-
quested, the Foundation will attempt 
to contact the appellant within five 

working days and arrange a suitable 
time for the hearing. In such cases the 
decision of the Assistant Chairman or 
Chairman shall be made within 30 
working days after the hearing unless 
the time is extended and the appellant 
is advised in writing of such extension. 

(e) The final decision of the Assistant 
Chairman or Chairman in an appeal 
shall be in writing, and, if adverse to 
the appellant, set forth the reasons for 
the refusal to amend the record and ad-
vise him of his right to appeal the deci-
sion under 5 U.S.C. 552a(g)(1)(A). The 
individual shall also be notified that he 
has the right to file with the Founda-
tion a concise statement setting forth 
the reasons for this disagreement with 
the refusal of the Foundation to amend 
his record. 

§ 1115.6 Disclosure of records to agen-
cies or persons other than the indi-
vidual to whom the record pertains. 

Records subject to the Privacy Act 
that are requested by any person other 
than the individual to whom they per-
tain will not be made available except 
under the following circumstances: 

(a) Records required to be made 
available by the Freedom of Informa-
tion Act will be released in response to 
a request formulated in accordance 
with Foundation regulations found at 
45 CFR part 1100. 

(b) Records not required by the Free-
dom of Information Act to be released 
may be released, at the discretion of 
the Foundation, if the written consent 
of the individual to whom they pertain 
has been obtained or if such release 
would be authorized under 5 U.S.C. 
552a(b)(1) or (3) through (11). 

§ 1115.7 Exemptions. 

(a) Fellowships and grants. Pursuant 
to 5 U.S.C. 552a(k)(5), the Foundation 
hereby exempts from the application of 
section 552a(d) any materials which 
would disclose the identity of ref-
erences for fellowship or grant appli-
cants contained in any of the Founda-
tion’s systems of records. 

(b) Applicants for employment. Pursu-
ant to 5 U.S.C. 552a(k)(5), the Founda-
tion hereby exempts from the applica-
tion of 5 U.S.C. 552a(d) any materials 
which would disclose the identity of 
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references of applicants for employ-
ment at the Foundation contained in 

the system of records entitled ‘‘Official 
Personnel Folders’’. 
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SUBCHAPTER B—NATIONAL ENDOWMENT FOR THE ARTS 

PARTS 1116–1148 [RESERVED] 

PART 1149—PROGRAM FRAUD 
CIVIL REMEDIES ACT REGULATIONS 

Subpart A—Purpose and Definitions 

Sec. 
1149.1 Purpose. 
1149.2 Definitions. 

Subpart B—Claims and Statements 

1149.3 What is a claim? 
1149.4 When is a claim made? 
1149.5 What is a false claim? 
1149.6 What is a statement? 
1149.7 What is a false statement? 

Subpart C—Basis for Liability 

1149.8 What kind of conduct results in pro-
gram fraud enforcement? 

1149.9 What civil penalties and assessments 
may I be subjected to? 

Subpart D—Procedures Leading to the 
Issuance of a Complaint 

1149.10 How is program fraud investigated? 
1149.11 May the investigating official issue 

a subpoena? 
1149.12 What happens if program fraud is 

suspected? 
1149.13 When may the NEA issue a com-

plaint? 
1149.14 What is contained in a complaint? 
1149.15 How will the complaint be served? 
1149.16 What constitutes proof of service? 

Subpart E—Procedures Following Service 
of a Complaint 

1149.17 How do you respond to the com-
plaint? 

1149.18 May I file a general answer? 
1149.19 What happens once an answer is 

filed? 
1149.20 What must the notice of hearing in-

clude? 
1149.21 When must the ALJ serve the notice 

of oral hearing? 
1149.22 What happens if you fail to file an 

answer? 
1149.23 May I file a motion to reopen my 

case? 
1149.24 What happens if my motion to re-

open is denied? 
1149.25 When, if ever, will time be tolled? 

Subpart F—Hearing Procedures 

1149.26 What kind of hearing is con-
templated? 

1149.27 What is the role of the ALJ? 
1149.28 What does the ALJ have the author-

ity to do? 
1149.29 What rights do you have at the hear-

ing? 
1149.30 How are the functions of the ALJ 

separated from those of the investigating 
official and the reviewing official? 

1149.31 Can the reviewing official or the 
ALJ be disqualified? 

1149.32 Do you have a right to review docu-
ments? 

1149.33 What type of discovery is authorized 
and how is it conducted? 

1149.34 How are motions for discovery han-
dled? 

1149.35 When may an ALJ grant a motion 
for discovery? 

1149.36 How are depositions handled? 
1149.37 Are witness lists and exhibits ex-

changed before the hearing? 
1149.38 Can witnesses be subpoenaed? 
1149.39 Who pays the costs for a subpoena? 
1149.40 When may I file a motion to quash a 

subpoena? 
1149.41 Are protective orders available? 
1149.42 What does a protective order pro-

tect? 
1149.43 How are documents filed and served 

with the ALJ? 
1149.44 What must documents filed with the 

ALJ include? 
1149.45 How is time computed? 
1149.46 Where is the hearing held? 
1149.47 How will the hearing be conducted? 
1149.48 Who has the burden of proof? 
1149.49 How is evidence presented at the 

hearing? 
1149.50 How is witness testimony presented? 
1149.51 How can I exclude a witness? 
1149.52 Will the hearing proceedings be re-

corded? 
1149.53 Are ex parte communications be-

tween a party and the ALJ permitted? 
1149.54 Are there sanctions for misconduct? 
1149.55 What happens if I fail to comply 

with an order? 
1149.56 Are post-hearing briefs required? 

Subpart G—Decisions and Appeals 

1149.57 How is the case decided? 
1149.58 When will the ALJ serve the initial 

decision? 
1149.59 How are penalty and assessment 

amounts determined? 
1149.60 What factors are considered in deter-

mining the amount of penalties and as-
sessments to impose? 
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1149.61 Can a party request reconsideration 
of the initial decision? 

1149.62 When does the initial decision of the 
ALJ become final? 

1149.63 What are the procedures for appeal-
ing the ALJ decision? 

1149.64 What happens if an initial decision is 
appealed? 

1149.65 Are there any limitations on the 
right to appeal to the authority head? 

1149.66 How does the authority head dispose 
of an appeal? 

1149.67 Who represents the NEA on an ap-
peal? 

1149.68 What judicial review is available? 
1149.69 Can the administrative complaint be 

settled voluntarily? 
1149.70 How are civil penalties and assess-

ments collected? 
1149.71 Is there a right to administrative 

offset? 
1149.72 What happens to collections? 
1149.73 What if the investigation indicates 

criminal misconduct or a violation of the 
False Claims Act? 

1149.74 How does the NEA protect your 
rights? 

AUTHORITY: 5 U.S.C. App. 8G(a)(2); 20 U.S.C. 
959; 28 U.S.C. 2461 note; 31 U.S.C. 3801–3812. 

SOURCE: 79 FR 67081, Nov. 12, 2014, unless 
otherwise noted. 

Subpart A—Purpose and 
Definitions 

§ 1149.1 Purpose. 
This part implements the Program 

Fraud Civil Remedies Act of 1986, 31 
U.S.C. 3801–3812 (PFCRA). The PFCRA 
provides the NEA, and other Federal 
agencies, with an administrative rem-
edy to impose civil penalties and as-
sessments against you if you make or 
cause to be made false, fictitious, or 
fraudulent claims or written state-
ments to the NEA. The PFCRA also 
provides due process protections to you 
if you are subject to administrative 
proceedings under this part. 

§ 1149.2 Definitions. 
For the purposes of this part— 
Authority means the National Endow-

ment for the Arts. 
Authority Head means the Chair-

person/head of the National Endow-
ment for the Arts or the Chairperson/ 
authority head/s designee. 

Benefit means anything of value, in-
cluding but not limited to, any advan-
tage, preference, privilege, license, per-

mit, favorable decision, ruling, status, 
or loan guarantee. 

Defendant means any person alleged 
in a complaint to be liable for a civil 
penalty or assessment pursuant to the 
PFCRA. 

Government means the United States 
Government. 

Group of related claims submitted at the 
same time means only those claims aris-
ing from the same transaction (such as 
a grant, loan, application, or contract) 
which are submitted together as part 
of a single request, demand, or submis-
sion. 

Initial decision means the written de-
cision of the Administrative Law Judge 
(ALJ), and includes a revised initial de-
cision issued following a remand or a 
motion for reconsideration. 

Investigating official means: 
(1) The NEA Inspector General; or 
(2) A designee of the NEA Inspector 

General. 
Knows or has reason to know means 

that a person: 
(1) Has actual knowledge that the 

claim or statement is false, fictitious, 
or fraudulent; or 

(2) Acts in deliberate ignorance of the 
truth or falsity of the claim or state-
ment; or 

(3) Acts in reckless disregard of the 
truth or falsity of the claim or state-
ment. 

Makes, whenever it appears, must in-
clude the terms presents, submits, and 
causes to be made, presented, or sub-
mitted. As the context requires, making 
or made must likewise include the cor-
responding forms of such terms. 

Person means any individual, part-
nership, corporation, association, or 
private organization, and includes the 
plural of that term. 

Representative means an attorney who 
is in good standing of the bar of any 
State, Territory, or possession of the 
United States, or of the District of Co-
lumbia, or the Commonwealth of Puer-
to Rico, or any other individual des-
ignated in writing by you. 

Reviewing official means the General 
Counsel of the NEA or the General 
Counsel’s designee. 
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Subpart B—Claims and 
Statements 

§ 1149.3 What is a claim? 
(a) Claim means any request, de-

mand, or submission: 
(1) Made to the NEA for property, 

services, or money (including money 
representing grants, loans, insurance 
or benefits); 

(2) Made to a recipient of property or 
services from the NEA, or to a party to 
a contract with the NEA for property 
or services if the United States: 

(i) Provided such property or serv-
ices; 

(ii) Provided any portion of the funds 
for the purchase of such property or 
services; or 

(iii) Will reimburse such recipient or 
party for the purchase of such property 
or services; 

(3) Made to the NEA for the payment 
of money (including money rep-
resenting grants, loans, insurance, or 
benefits) if the United States: 

(i) Provided any portion of the money 
requested or demanded; or 

(ii) Will reimburse such recipient or 
party for any portion of the money 
paid on such request or demand; or 

(4) Made to the NEA which has the 
effect of decreasing an obligation to 
pay or account for property, services, 
or money. 

(b) A claim can relate to grants, 
loans, insurance, or other benefits, and 
includes the NEA guaranteed loans 
made by participating lenders. 

(c) Each voucher, invoice, claim 
form, or individual request or demand 
for property, services, or money con-
stitutes a separate claim. 

§ 1149.4 When is a claim made? 
A claim is made to the NEA, when 

such claim is actually made to: 
(a) An agent, fiscal intermediary, or 

other person or entity, including any 
State or political subdivision of a 
State, acting for or on behalf of the 
NEA; or 

(b) A recipient of property, services, 
or money from the Government, or the 
party to a contract with the NEA. 

§ 1149.5 What is a false claim? 
(a) A claim submitted to the NEA is 

‘‘false’’ if it: 

(1) Is false, fictitious or fraudulent; 
(2) Includes or is supported by a writ-

ten statement which asserts or con-
tains a material fact which is false, fic-
titious, or fraudulent; 

(3) Includes or is supported by a writ-
ten statement which is false, fictitious 
or fraudulent because it omits a mate-
rial fact that you have a duty to in-
clude in the statement; or 

(4) Is for payment for the provision of 
property or services which you have 
not provided as claimed. 

(b) [Reserved] 

§ 1149.6 What is a statement? 
(a) A statement means any written 

representation, certification, affirma-
tion, document, record, or accounting 
or bookkeeping entry made with re-
spect to a claim (including relating to 
eligibility to make a claim) or to ob-
tain the approval or payment of a 
claim (including relating to eligibility 
to make a claim); or with respect to 
(including relating to eligibility for) a 
contract, bid or proposal for a contract 
with the NEA, or a grant, loan or other 
benefit from the NEA, including appli-
cations and proposals for such grants, 
loans, or other benefits, if the United 
States Government provides any por-
tion of the money or property under 
such contract or for such grant, loan or 
benefit, or if the Government will re-
imburse any party for any portion of 
the money or property under such con-
tract or for such grant, loan, or ben-
efit. 

(b) A statement is made, presented, 
or submitted to the NEA when such 
statement is actually made to an 
agent, fiscal intermediary, or other 
person or entity acting for or on behalf 
of the NEA, including any State or po-
litical subdivision of a State, acting for 
or on behalf of the NEA; or the recipi-
ent of property, services, or money 
from the Government; or the party to a 
contract with the NEA. 

§ 1149.7 What is a false statement? 
(a) A statement submitted to the 

NEA is a false statement if you make 
the statement, or cause the statement 
to be made, while knowing or having 
reason to know that the statement: 

(1) Asserts a material fact that is 
false, fictitious, or fraudulent; or 
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(2) Is false, fictitious, or fraudulent 
because it omits a material fact that 
you have a duty to include in the state-
ment and contains or is accompanied 
by an express certification or affirma-
tion of the truthfulness and accuracy 
of the contents of the statement. 

(b) Each written representation, cer-
tification, or affirmation constitutes a 
separate statement. 

Subpart C—Basis for Liability 
§ 1149.8 What kind of conduct results 

in program fraud enforcement? 
If you make false claims or false 

statements, you may be subject to civil 
penalties and assessments under the 
PFCRA. 

§ 1149.9 What civil penalties and as-
sessments may I be subjected to? 

(a) In addition to any other penalties 
that may be prescribed by law, the 
PFCRA may subject you to the fol-
lowing: 

(1) A civil penalty of not more than 
$10,957 for each false, fictitious or 
fraudulent statement or claim; and 

(2) If the NEA has made any pay-
ment, transferred property, or provided 
services in reliance on a false claim, 
you are also subject to an assessment 
of not more than twice the amount of 
the false claim. This assessment is in 
lieu of damages sustained by the NEA 
because of the false claim. 

(b) Each false, fictitious, or fraudu-
lent claim for property, services, or 
money is subject to a civil penalty re-
gardless of whether such property, 
services, or money is actually delivered 
or paid. 

(c) No proof of specific intent to de-
fraud is required to establish liability 
under this section for either false 
claims or false statements. 

(d) [Reserved] 
(e) In any case in which it is deter-

mined that more than one person is lia-
ble for making a false, fictitious, or 
fraudulent claim or statement under 
this section, each such person may be 
held liable for a civil penalty and as-
sessment under this section. 

(f) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion on which the Government has 

made payment (including transferred 
property or provided services), an as-
sessment may be imposed against any 
such person or jointly and severally 
against any combination of persons. 

[79 FR 67081, Nov. 12, 2014, as amended at 82 
FR 27434, June 15, 2017] 

Subpart D—Procedures Leading to 
the Issuance of a Complaint 

§ 1149.10 How is program fraud inves-
tigated? 

The Inspector General, or his/her des-
ignee, is the investigating official re-
sponsible for investigating allegations 
that you have made a false claim or 
statement. 

§ 1149.11 May the investigating official 
issue a subpoena? 

(a) Yes. The Inspector General has 
authority to issue administrative sub-
poenas for the production of records 
and documents. If an investigating offi-
cial concludes that a subpoena is war-
ranted, he/she may issue a subpoena. 

(1) The issued subpoena must notify 
you of the authority under which it is 
issued and must identify the records or 
documents sought; 

(2) The investigating official may 
designate a person to act on his or her 
behalf to receive the documents 
sought; and 

(3) You are required to tender to the 
investigating official, or the person 
designated to receive the documents, a 
certification that: 

(i) The documents sought have been 
produced; 

(ii) Such documents are not available 
and the reasons therefore; or 

(iii) Such documents, suitably identi-
fied, have been withheld based upon the 
assertion of an identified privilege. 

(b) Nothing in this section precludes 
or limits an investigating official’s dis-
cretion to refer allegations within the 
Department of Justice for suit under 
the False Claims Act or other civil re-
lief, or to defer or postpone a report or 
referral to the reviewing official to 
avoid interference with a criminal in-
vestigation or prosecution. 

(c) Nothing in this section modifies 
any responsibility of an investigating 
official to report violations of criminal 
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law to the appropriate component of 
the Department of Justice. 

§ 1149.12 What happens if program 
fraud is suspected? 

(a) If the investigating official con-
cludes that an action under this part is 
warranted, the investigating official 
submits a report containing the find-
ings and conclusions of the investiga-
tion to the reviewing official. 

(b) If the reviewing official deter-
mines that the report provides ade-
quate evidence that you have made a 
false, fictitious or fraudulent claim or 
statement, the reviewing official shall 
transmit to the Attorney General writ-
ten notice of an intention to refer the 
matter for adjudication, with a request 
for approval of such referral. This no-
tice will include the reviewing offi-
cial’s statements concerning: 

(1) The reasons for the referral; 
(2) The claims or statements upon 

which liability would be based; 
(3) The evidence that supports liabil-

ity; 
(4) An estimate of the amount of 

money or the value of property, serv-
ices, or other benefits requested or de-
manded in the false claim or state-
ment; 

(5) Any exculpatory or mitigating 
circumstances that may relate to the 
claims or statements known by the re-
viewing official or the investigating of-
ficial; and 

(6) A statement that there is a rea-
sonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments. 

(c) If, at any time, the Attorney Gen-
eral or his or her designee requests in 
writing that this administrative proc-
ess be stayed, the authority head must 
stay the process immediately. The au-
thority head may order the process re-
sumed only upon receipt of the written 
authorization of the Attorney General. 

§ 1149.13 When may the NEA issue a 
complaint? 

The NEA may issue a complaint: 
(a) If the Attorney General, or his/her 

designee, approves the referral of the 
allegations for adjudication in a writ-
ten statement; and 

(b) In a case of submission of false 
claims, if the amount of money or the 

value of property or services demanded 
or requested in a false claim, or a 
group of related claims submitted at 
the same time, does not exceed $150,000. 

§ 1149.14 What is contained in a com-
plaint? 

(a) A complaint is a written statement 
giving you notice of the specific allega-
tions being referred for adjudication 
and of your right to request a hearing 
regarding those allegations. 

(b) The reviewing official may join in 
a single complaint, false claims or 
statements that are unrelated, or that 
were not submitted simultaneously, so 
long as each claim made does not ex-
ceed the amount provided in 31 U.S.C. 
3803(c). 

(c) The complaint must state that 
the NEA seeks to impose civil pen-
alties, assessments, or both, against 
you and will include: 

(1) The allegations of liability 
against you, including the statutory 
basis for liability, identification of the 
claims or statements involved, and the 
reasons liability allegedly arises from 
such claims or statements; 

(2) The maximum amount of pen-
alties and assessments for which you 
may be held liable; 

(3) A statement that you may request 
a hearing by filing an answer and may 
be represented by a representative; 

(4) Instructions for filing such an an-
swer; and 

(5) A warning that failure to file an 
answer within 30 days of service of the 
complaint will result in imposition of 
the maximum amount of penalties and 
assessments. 

(d) The reviewing official must serve 
you with any complaint and, if you re-
quest a hearing, provide a copy to the 
ALJ assigned to the case. 

§ 1149.15 How will the complaint be 
served? 

(a) The complaint must be served on 
you as an individual directly, on a 
partnership through a general partner, 
and on corporations or on unincor-
porated associations through an execu-
tive officer or a director. Service may 
also be made on any person authorized 
by appointment or by law to receive 
process for you or a legal entity. 
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(b) The complaint may be served ei-
ther by: 

(1) Registered or certified mail; or 
(2) Personal delivery by anyone 18 

years of age or older. 
(c) The date of service is the date of 

personal delivery or, in the case of 
service by registered or certified mail, 
the date of postmark. 

§ 1149.16 What constitutes proof of 
service? 

(a) Proof of service is established by 
the following: 

(1) When service is made by reg-
istered or certified mail, the return 
postal receipt will serve as proof of 
service. 

(2) When service is made by personal 
delivery, an affidavit of the individual 
serving the complaint, or written ac-
knowledgment of your receipt or of re-
ceipt by a representative, will serve as 
proof of service. 

(b) When served with the complaint, 
the serving party must also serve you 
with a copy of this part and 31 U.S.C. 
3801–3812. 

Subpart E—Procedures Following 
Service of a Complaint 

§ 1149.17 How do you respond to the 
complaint? 

(a) You may respond to the com-
plaint by filing an answer with the re-
viewing official within 30 days of serv-
ice of the complaint. A timely answer 
will be considered a request for an oral 
hearing. 

(b) In the answer, you— 
(1) Must admit or deny each of the al-

legations of liability contained in the 
complaint (a failure to deny an allega-
tion is considered an admission); 

(2) Must state any defense on which 
you intend to rely; 

(3) May state any reasons why you 
believe the penalties, assessments, or 
both should be less than the statutory 
maximum; and 

(4) Must state the name, address, and 
telephone number of the person author-
ized by you to act as your representa-
tive, if any. 

§ 1149.18 May I file a general answer? 
(a) If you are unable to file a timely 

answer which meets the requirements 

set forth in § 1149.17(b), you may file 
with the reviewing official a general 
answer denying liability, requesting a 
hearing, and requesting an extension of 
time in which to file a complete an-
swer. A general answer must be filed 
within 30 days of service of the com-
plaint. 

(b) If you file a general answer re-
questing an extension of time, the re-
viewing official must promptly file 
with the ALJ the complaint, the gen-
eral answer, and the request for an ex-
tension of time. 

(c) For good cause shown, the ALJ 
may grant you up to 30 additional days 
within which to file an answer meeting 
the requirements of paragraph (b) of 
this section. You must file the answer 
with the ALJ and serve a copy on the 
reviewing official. 

§ 1149.19 What happens once an an-
swer is filed? 

(a) When the reviewing official re-
ceives an answer, he/she must simulta-
neously file the complaint, the answer, 
and a designation of the NEA’s rep-
resentative with the ALJ. 

(b) When the ALJ receives the com-
plaint and the answer, he/she will 
promptly serve a notice of hearing 
upon you and the NEA representative, 
in the same manner as the complaint. 
At the same time, the ALJ must send 
a copy of such notice to the reviewing 
official or his designee. 

§ 1149.20 What must the notice of hear-
ing include? 

The notice must include: 
(a) The tentative time, place, and na-

ture of the hearing; 
(b) The legal authority and jurisdic-

tion under which the hearing is being 
held; 

(c) The matters of fact and law to be 
asserted; 

(d) A description of the procedures 
for the conduct of the hearing; 

(e) The name, address, and telephone 
number of your representative and the 
NEA’s representative; and 

(f) Such other matters as the ALJ 
deems appropriate. 
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§ 1149.21 When must the ALJ serve the 
notice of oral hearing? 

Unless the parties agree otherwise, 
the ALJ must serve the notice of oral 
hearing within six years of the date on 
which the claim or statement is made. 

§ 1149.22 What happens if you fail to 
file an answer? 

(a) If you do not file any answer 
within 30 days after service of the com-
plaint, the reviewing official may refer 
the complaint to the ALJ. 

(b) Once the complaint is referred, 
the ALJ will promptly serve on you a 
notice that he/she will issue an initial 
decision. 

(c) The ALJ will assume the facts al-
leged in the complaint are true. If such 
facts establish liability under the stat-
ute, the ALJ will issue an initial deci-
sion imposing the maximum amount of 
penalties and assessments allowed 
under the PFCRA. 

(d) Except as otherwise provided in 
this section, when you fail to file a 
timely answer, you waive any right to 
further review of the penalties and as-
sessments imposed in the initial deci-
sion. This initial decision will become 
final and binding 30 days after it is 
issued. 

§ 1149.23 May I file a motion to reopen 
my case? 

(a) You may file a motion with the 
ALJ asking him/her to reopen the case 
at any time before an initial decision 
becomes final. The ALJ may only re-
open a case if, in this motion, he/she 
determines that you set forth extraor-
dinary circumstances that prevented 
you from filing a timely answer. The 
initial decision will be stayed until the 
ALJ makes a decision on your motion 
to reopen. The reviewing official may 
respond to the motion. 

(b) If the ALJ determines that you 
have demonstrated extraordinary cir-
cumstances excusing your failure to 
file a timely answer, the ALJ will 
withdraw the initial decision and grant 
you an opportunity to answer the com-
plaint. 

(c) A decision by the ALJ to deny 
your motion to reopen a case is not 
subject to review or reconsideration. 

§ 1149.24 What happens if my motion 
to reopen is denied? 

(a) You may appeal the decision de-
nying a motion to reopen to the au-
thority head by filing a notice of ap-
peal with the authority head within 15 
days after the ALJ denies the motion. 
The timely filing of a notice of appeal 
must stay the initial decision until the 
authority head decides the issue. 

(b) If you file a timely notice of ap-
peal with the authority head, the ALJ 
must forward the record of the pro-
ceeding to the authority head. 

(c) The authority head must decide 
promptly, based solely on the record 
previously before the ALJ, whether ex-
traordinary circumstances excuse your 
failure to file a timely answer. 

(d) If the authority head decides that 
extraordinary circumstances excused 
your failure to file a timely answer, 
the authority head must remand the 
case to the ALJ with instructions to 
grant you an opportunity to answer. 

(e) If the authority head decides that 
your failure to file a timely answer is 
not excused, the authority head must 
reinstate the initial decision of the 
ALJ, which becomes final and binding 
upon the parties 30 days after the au-
thority head issues such a decision. 

§ 1149.25 When, if ever, will time be 
tolled? 

Time will be tolled in the following 
instances: 

(a) If you are granted a 30 day exten-
sion to file your answer, the 30 days 
will be tolled to the six year oral hear-
ing limitation thereby providing the 
ALJ six years and 30 days to serve the 
notice of oral hearing as discussed in 
§ 1149.18(c); 

(b) If a notice of appeal is filed as dis-
cussed in § 1149.24(a); 

(c) If a motion is filed to disqualify a 
reviewing official or an ALJ disquali-
fies himself/herself as discussed in 
§ 1149.31(c); or 

(d) In any other instance in which 
time is suspended or delayed as a result 
of an appeal, request for reconsider-
ation, untimely filing, or extensions. 
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Subpart F—Hearing Procedures 

§ 1149.26 What kind of hearing is con-
templated? 

The hearing is a formal proceeding 
conducted by the ALJ during which 
you will have the opportunity to dis-
pute liability, present testimony, and 
cross-examine witnesses. 

§ 1149.27 What is the role of the ALJ? 
(a) An ALJ, who will be retained by 

the NEA, serves as the presiding officer 
at all hearings. ALJs are selected by 
the Office of Personnel Management. 
The ALJ is assigned to cases in rota-
tion so far as practicable, and may not 
perform duties inconsistent with their 
duties and responsibilities as adminis-
trative law judges. 

(b) The ALJ must conduct a fair and 
impartial hearing, avoid delay, main-
tain order, and assure that a record of 
the proceeding is made. 

§ 1149.28 What does the ALJ have the 
authority to do? 

(a) The ALJ has the authority to— 
(1) Set and change the date, time, 

and place of the hearing upon reason-
able notice to the parties; 

(2) Continue or recess the hearing, in 
whole or in part, for a reasonable pe-
riod of time; 

(3) Hold conferences to identify or 
simplify the issues or to consider other 
matters that may aid in the expedi-
tious disposition of the proceeding; 

(4) Administer oaths and affirma-
tions; 

(5) Issue subpoenas requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at 
hearings; 

(6) Rule on motions and other proce-
dural matters; 

(7) Regulate the scope and timing of 
discovery; 

(8) Regulate the course of the hearing 
and the conduct of representatives and 
parties; 

(9) Examine witnesses; 
(10) Receive, rule on, exclude, or 

limit evidence; 
(11) Upon motion of a party, take of-

ficial notice of facts; 
(12) Upon motion of a party, decide 

cases, in whole or in part, by summary 

judgment where there is no disputed 
issue of material fact; 

(13) Conduct any conference, argu-
ment or hearing on motions in person 
or by telephone; and 

(14) Exercise such other authority as 
is necessary to carry out the respon-
sibilities of the ALJ under this part. 

(b) The ALJ does not have the au-
thority to find Federal statutes or reg-
ulations invalid. 

§ 1149.29 What rights do you have at 
the hearing? 

Each party to the hearing has the 
right to: 

(a) Be represented by a representa-
tive; 

(b) Request a pre-hearing conference 
and participate in any conference held 
by the ALJ; 

(c) Conduct discovery; 
(d) Agree to stipulations of fact or 

law which will be made a part of the 
record; 

(e) Present evidence relevant to the 
issues at the hearing; 

(f) Present and cross-examine wit-
nesses; 

(g) Present arguments at the hearing 
as permitted by the ALJ; and 

(h) Submit written briefs and pro-
posed findings of fact and conclusions 
of law after the hearing, as permitted 
by the ALJ. 

§ 1149.30 How are the functions of the 
ALJ separated from those of the in-
vestigating official and the review-
ing official? 

(a) The investigating official, the re-
viewing official, and any employee or 
agent of the authority who takes part 
in investigating, preparing, or pre-
senting a particular case may not, in 
such case or a factually related case: 

(1) Participate in the hearing as the 
ALJ; 

(2) Participate or advise in the review 
of the initial decision by the authority 
head; or 

(3) Make the collection of penalties 
and assessment. 

(b) The ALJ must not be responsible 
to or subject to the supervision or di-
rection of the investigating official or 
the reviewing official. 
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§ 1149.31 Can the reviewing official or 
the ALJ be disqualified? 

(a) A reviewing official or an ALJ 
may disqualify himself or herself at 
any time. 

(b) Upon motion of any party, the re-
viewing official or ALJ may be dis-
qualified as follows: 

(1) The motion must be supported by 
an affidavit containing specific facts 
establishing that personal bias or other 
reason for disqualification exists, in-
cluding the time and circumstances of 
the discovery of such facts; 

(2) The motion must be filed prompt-
ly after discovery of the grounds for 
disqualification or the objection will be 
deemed waived; and 

(3) The party, or representative of 
record, must certify in writing that the 
motion is made in good faith. 

(c) Once a motion has been filed to 
disqualify the reviewing official or the 
ALJ, the ALJ will halt the proceedings 
until resolving the matter of disquali-
fication. If the ALJ determines that 
the reviewing official is disqualified, 
the ALJ will dismiss the complaint 
without prejudice. If the ALJ disquali-
fies himself/herself, the case will be 
promptly reassigned to another ALJ. 
However, if the ALJ denies a motion to 
disqualify, the matter will be deter-
mined by the authority head only dur-
ing his/her review of the initial deci-
sion on appeal. 

§ 1149.32 Do you have a right to review 
documents? 

(a) Yes. Once the ALJ issues a hear-
ing notice, and upon written request to 
the reviewing official, you may: 

(1) Review any relevant and material 
documents, transcripts, records, and 
other materials that relate to the alle-
gations set out in the complaint and 
upon which the findings and conclu-
sions of the investigating official are 
based, unless such documents are sub-
ject to a privilege under Federal law. 
Upon payment of fees for duplication, 
you may obtain copies of such docu-
ments; and 

(2) Obtain a copy of all exculpatory 
information in the possession of the re-
viewing official or investigating offi-
cial relating to the allegations in the 
complaint. You may obtain excul-
patory information even if it is con-

tained in a document that would other-
wise be privileged. If the document 
would otherwise be privileged, only 
that portion containing exculpatory in-
formation must be disclosed. 

(b) The notice sent to the Attorney 
General from the reviewing official is 
not discoverable under any cir-
cumstances. 

(c) If the reviewing official does not 
respond to your request within 20 days, 
you may file a motion to compel dis-
closure of the documents with the ALJ 
subject to the provisions of this sec-
tion. Such a motion may only be filed 
with the ALJ following the filing of an 
answer. 

§ 1149.33 What type of discovery is au-
thorized and how is it conducted? 

(a) The following types of discovery 
are authorized: 

(1) Requests for production of docu-
ments for inspection and copying; 

(2) Requests for admissions of the au-
thenticity of any relevant document or 
of the truth of any relevant fact; 

(3) Written interrogatories; and 
(4) Depositions. 
(b) For the purpose of this section, 

the term documents includes informa-
tion, documents, reports, answers, 
records, accounts, papers, electronic 
data and other data and documentary 
evidence. Nothing contained herein 
must be interpreted to require the cre-
ation of a document. 

(c) Unless mutually agreed to by the 
parties, discovery is available only as 
ordered by the ALJ. The ALJ must reg-
ulate the timing of discovery. 

§ 1149.34 How are motions for dis-
covery handled? 

Motions for discovery must be han-
dled according to the following: 

(a) A party seeking discovery may 
file a motion with the ALJ. Such a mo-
tion must be accompanied by a copy of 
the requested discovery, or in the case 
of depositions, a summary of the scope 
of the proposed deposition. 

(b) Within 10 days of service, a party 
may file an opposition to the motion 
and/or a motion for protective order. 
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§ 1149.35 When may an ALJ grant a 
motion for discovery? 

(a) The ALJ may grant a motion for 
discovery only if he/she finds that the 
discovery sought— 

(1) Is necessary for the expeditious, 
fair, and reasonable consideration of 
the issues; 

(2) Is not unduly costly or burden-
some; 

(3) Will not unduly delay the pro-
ceeding; and 

(4) Does not seek privileged informa-
tion. 

(b) The burden of showing that dis-
covery should be allowed is on the 
party seeking discovery. 

(c) The ALJ may grant discovery 
subject to a protective order. 

§ 1149.36 How are depositions han-
dled? 

(a) Depositions are to be handled in 
the following manner: 

(1) If a motion for deposition is 
granted, the ALJ must issue a sub-
poena for the deponent, which may re-
quire the deponent to produce docu-
ments. The subpoena must specify the 
time and place at which the deposition 
will be held. 

(2) The party seeking to depose must 
serve the subpoena in the manner pre-
scribed by § 1149.12. 

(3) The deponent may file with the 
ALJ a motion to quash the subpoena or 
a motion for a protective order within 
10 days of service. 

(4) The party seeking to depose must 
provide for the taking of a verbatim 
transcript of the deposition, which it 
must make available to all other par-
ties for inspection and copying. 

(b) Each party must bear its own 
costs of discovery. 

§ 1149.37 Are witness lists and exhibits 
exchanged before the hearing? 

(a) The parties must exchange wit-
ness lists and copies of proposed hear-
ing exhibits at least 15 days before the 
hearing or at such other time as or-
dered by the ALJ. This includes copies 
of any written statements or tran-
scripts of deposition testimony that 
each party intends to offer in lieu of 
live testimony. 

(b) If a party objects, the ALJ will 
not admit into evidence the testimony 

of any witness whose name does not ap-
pear on the witness list or any exhibit 
not provided to an opposing party in 
advance unless the ALJ finds good 
cause for the omission or concludes 
that there is no prejudice to the object-
ing party. 

(c) Documents exchanged in accord-
ance with this section are deemed to be 
authentic for the purpose of admissi-
bility at the hearing unless a party ob-
jects within the time set by the ALJ. 

§ 1149.38 Can witnesses be subpoe-
naed? 

(a) A party wishing to procure the 
appearance and testimony of any indi-
vidual at the hearing may request that 
the ALJ issue a subpoena. 

(b) A subpoena requiring the attend-
ance and testimony of an individual 
may also require the individual to 
produce documents at the hearing. 

(c) A party seeking a subpoena must 
file a written request not less than 15 
days before the date of the hearing un-
less otherwise allowed by the ALJ upon 
a showing of good cause. Such request 
must specify any documents to be pro-
duced, must designate the witnesses, 
and describe the address and location 
of the desired witness with sufficient 
particularity to permit such witnesses 
to be found. 

(d) The subpoena must specify the 
time and place at which the witness is 
to appear and any documents the wit-
ness is to produce. 

(e) The party seeking the subpoena 
must serve it in the manner prescribed 
in § 1149.11. A subpoena on a party or 
upon an individual under the control of 
a party may be served by first class 
mail. 

§ 1149.39 Who pays the costs for a sub-
poena? 

The party requesting a subpoena 
must pay the cost of the fees and mile-
age of any witness subpoenaed in the 
amounts that would be payable to a 
witness in a proceeding in United 
States District Court. A check for wit-
ness fees and mileage must accompany 
the subpoena when served, except that 
when a subpoena is issued on behalf of 
the NEA, a check for witness fees and 
mileage need not accompany the sub-
poena. 
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§ 1149.40 When may I file a motion to 
quash a subpoena? 

A party, entity or the person to 
whom the subpoena is directed, may 
file with the ALJ a motion to quash 
the subpoena: 

(a) Within 10 days after service; or 
(b) On or before the time specified in 

the subpoena for compliance if it is less 
than 10 days after service. 

§ 1149.41 Are protective orders avail-
able? 

A party or prospective witness or de-
ponent may file a motion for a protec-
tive order with respect to discovery 
sought by an opposing party or with re-
spect to the hearing, seeking to limit 
the availability of an individual or dis-
closure of evidence. 

§ 1149.42 What does a protective order 
protect? 

In issuing a protective order, the 
ALJ may make any order which justice 
requires to protect a party or person 
from annoyance, embarrassment, op-
pression, or undue burden or expense, 
including one or more of the following: 

(a) That the discovery not be had; 
(b) That the discovery may be had 

only under specified terms and condi-
tions, including a designation of the 
time or place; 

(c) That the discovery may be had 
only through a different method of dis-
covery than requested; 

(d) That certain matters are not in-
quired into, or that the scope of dis-
covery is limited to certain matters; 

(e) That only those persons des-
ignated by the ALJ may be present 
during discovery; 

(f) That the contents of the discovery 
or evidence are sealed; 

(g) That a sealed deposition is opened 
only by order of the ALJ; 

(h) That a trade secret or other con-
fidential research, development, com-
mercial information, or facts per-
taining to any criminal investigation, 
proceeding, or other administrative in-
vestigation not be disclosed or be dis-
closed only in a designated way; or 

(i) That the parties simultaneously 
file specified documents or information 
enclosed in sealed envelopes to be 
opened as directed by the ALJ. 

§ 1149.43 How are documents filed and 
served with the ALJ? 

(a) Documents are considered filed 
when they are mailed. The date of 
mailing may be established by a cer-
tificate from the party or his/her rep-
resentative, or by proof that the docu-
ment was sent by certified or reg-
istered mail. 

(b) A party filing a document with 
the ALJ must, at the time of filing, 
serve a copy of such document on every 
other party. When a party is rep-
resented by a representative, the par-
ty’s representative must be served in 
lieu of the party. 

(c) A certificate of the individual 
serving the document by personal de-
livery or mail and setting forth the 
manner of service will be proof of serv-
ice. 

(d) Service upon any party of any 
document other than the complaint 
must be made by delivering a copy or 
by placing a copy in the United States 
mail, postage prepaid and addressed to 
the party’s last known address. 

(e) If a party consents in writing, 
documents may be sent electronically. 
In this instance, service is complete 
upon transmission unless the serving 
party receives electronic notification 
that transmission of the communica-
tion was not completed. 

§ 1149.44 What must documents filed 
with the ALJ include? 

(a) Documents filed with the ALJ 
must include: 

(1) An original; and 
(2) Two copies. 
(b) Every document filed in the pro-

ceeding must contain: 
(1) A title, for example, ‘‘motion to 

quash subpoena’’; 
(2) A caption setting forth the title of 

the action; and 
(3) The case number assigned by the 

ALJ. 
(c) Every document must be signed 

by the filer, or his/her representative, 
and contain the address or telephone 
number of that person. 

§ 1149.45 How is time computed? 
(a) In computing any period of time 

under this part or in an order issued 
under it, the time begins with the day 
following the act, event, or default, and 
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includes the last day of the period, un-
less it is a Saturday, Sunday, or legal 
holiday observed by the Federal gov-
ernment, in which event it includes the 
next business day. 

(1) Time calculating example. If the 
ALJ denies your motion for an appeal 
on Wednesday, December 10th you have 
15 days to file the notice of appeal. 
Since the 15th day falls on Christmas, 
a legal holiday observed by the Federal 
government, the deadline will be the 
next business day, Friday, December 
26th. 

(2) [Reserved] 
(b) When the period of time allowed 

is less than seven days, intermediate 
Saturdays, Sundays, and legal holidays 
observed by the Federal government 
must be excluded from the computa-
tion. 

(c) Where a document has been served 
or issued by placing it in the mail, an 
additional five days will be added to 
the time permitted for any response. 

§ 1149.46 Where is the hearing held? 

The ALJ may hold the hearing: 
(a) In any judicial district of the 

United States: 
(b) In which you reside or transact 

business; or 
(c) In which the claim or statement 

on which liability is based was made to 
the NEA; or 

(d) In such other place as agreed upon 
by you and the ALJ. 

§ 1149.47 How will the hearing be con-
ducted? 

(a) The ALJ conducts a hearing on 
the record in order: 

(1) To determine whether you are lia-
ble for a civil penalty, assessment, or 
both; and 

(2) If so, to determine the appropriate 
amount of the penalty and/or assess-
ment, considering any aggravating or 
mitigating factors. 

(b) The hearing will be recorded and 
transcribed, and the transcript of testi-
mony, exhibits admitted at the hear-
ing, and all papers filed in the pro-
ceeding constitute the record for a de-
cision by the ALJ. 

(c) The hearing will be open to the 
public unless otherwise ordered by the 
ALJ for good cause shown. 

§ 1149.48 Who has the burden of proof? 
(a) The NEA must prove your liabil-

ity and any aggravating factors by a 
preponderance of the evidence. 

(b) You must prove any affirmative 
defenses and any mitigating factors by 
a preponderance of the evidence. 

§ 1149.49 How is evidence presented at 
the hearing? 

(a) The ALJ determines the admissi-
bility of evidence. 

(b) Except as provided in this part, 
the ALJ is not bound by the Federal 
Rules of Evidence. However, the ALJ 
may choose to apply the Federal Rules 
of Evidence where he/she deems appro-
priate, for example, to exclude unreli-
able evidence. 

(c) The ALJ must exclude irrelevant 
and immaterial evidence. 

(d) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, confusion of the 
issues, or by considerations of undue 
delay or needless presentation of cumu-
lative evidence. 

(e) Although relevant, evidence may 
be excluded if it is privileged under 
Federal law. 

(f) The following evidence concerning 
offers of compromise or settlement is 
inadmissible when offered to prove li-
ability for, invalidity of, or amount of 
a claim that was disputed as to valid-
ity or amount, or to impeach through a 
prior inconsistent statement or con-
tradiction: 

(1) Providing, offer, or promising to 
provide a valuable consideration in 
compromising or attempting to com-
promise the claim; 

(2) Accepting, offering, or promising 
to accept a valuable consideration in 
compromising or attempting to com-
promise the claim; and 

(3) Conduct or statements made in 
compromise negotiations regarding the 
claim, except when offered in a crimi-
nal case and the negotiations related 
to a claim by a public office or author-
ity in the exercise of regulatory, inves-
tigative, or enforcement authority. 

(g) The ALJ must permit the parties 
to introduce rebuttal witnesses and 
evidence. 

(h) All documents and other evidence 
taken for the record must be open to 
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examination by all parties unless oth-
erwise ordered by the ALJ. 

§ 1149.50 How is witness testimony 
presented? 

(a) Except as provided in paragraph 
(b) of this section, testimony at the 
hearing must be given orally by wit-
nesses under oath or affirmation. 

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of 
a written statement or deposition. 

(1) Any such statement must be pro-
vided to all other parties along with 
the last known address of such witness, 
in a manner which allows sufficient 
time for other parties to subpoena the 
witness for cross-examination at the 
hearing. 

(2) Prior written statements of wit-
nesses proposed to testify at the hear-
ing and deposition transcripts must be 
exchanged. 

(c) The ALJ must exercise reasonable 
control over the mode and order of in-
terrogating witnesses and presenting 
evidence so as to: 

(1) Make the interrogation and pres-
entation effective for ascertaining the 
truth; 

(2) Avoid needless consumption of 
time; and 

(3) Protect witnesses from harass-
ment and undue embarrassment. 

(d) The ALJ must permit the parties 
to conduct such cross examination as 
may be required for a full and true dis-
closure of the facts. 

(e) At the discretion of the ALJ, a 
witness may be cross examined on mat-
ters relevant to the proceeding without 
regard to the scope of his or her direct 
examination. To the extent permitted 
by the ALJ, cross-examination on mat-
ters outside the scope of direct exam-
ination must be conducted in the man-
ner of direct examination. Leading 
questions may be used only if the wit-
ness is a hostile witness, an adverse 
party, or a witness identified with an 
adverse party. 

§ 1149.51 How can I exclude a witness? 
Upon motion of any party, the ALJ 

must order witnesses excluded from the 
hearing room so that they cannot hear 
the testimony of other witnesses. This 
rule does not authorize exclusion of— 

(a) A party who is an individual; 

(b) In the case of a party that is not 
an individual, an officer or employee of 
the party appearing for the entity pro 
se or designated by the party’s rep-
resentative; or 

(c) An individual whose presence is 
shown by a party to be essential to the 
presentation of its case, including an 
individual employed by the Govern-
ment engaged in assisting the rep-
resentative for the Government. 

§ 1149.52 Will the hearing proceedings 
be recorded? 

(a) The hearing will be recorded and 
transcribed. Transcripts may be ob-
tained after the conclusion of the hear-
ing and at a cost no greater than the 
actual cost of duplication. 

(b) The transcript of testimony, ex-
hibits and other evidence admitted at 
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by 
the ALJ and the authority head. 

(c) The hearings will be recorded ei-
ther electronically or by a court re-
porter. If the authority does not intend 
to arrange for a court reporter, you can 
arrange for one. If you do, you have to 
pay the reporter’s appearance fees. 

(d) Upon payment of a reasonable fee, 
the record may be inspected and copied 
by anyone, unless otherwise ordered by 
the ALJ. 

§ 1149.53 Are ex parte communications 
between a party and the ALJ per-
mitted? 

Ex parte communications between a 
party and the ALJ are not permitted 
unless the other party consents to such 
a communication taking place. This 
does not prohibit a party from inquir-
ing about the status of a case or asking 
routine questions concerning adminis-
trative functions or procedures. 

§ 1149.54 Are there sanctions for mis-
conduct? 

(a) The ALJ may sanction a person, 
including any party or representative, 
as outlined in § 1149.55, for the fol-
lowing: 

(1) Failing to comply with an order, 
rule, or procedure governing the pro-
ceeding; 

(2) Failing to prosecute or defend an 
action; or 
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(3) Engaging in other misconduct 
that interferes with the speedy, or-
derly, and fair conduct of a hearing. 

(b) Any sanction issued under this 
section must reasonably relate to the 
severity and nature of the misconduct. 

§ 1149.55 What happens if I fail to com-
ply with an order? 

(a) When a party fails to comply with 
an order, including an order for taking 
a deposition, the production of evi-
dence within the party’s control, or a 
request for admission, the ALJ may: 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted; 

(3) Prohibit the party failing to com-
ply with such order from introducing 
evidence concerning, or otherwise rely-
ing upon testimony relating to the in-
formation sought; and 

(4) Strike any part of the pleadings 
or other submissions of the party fail-
ing to comply with such a request. 

(b) If a party fails to prosecute or de-
fend an action under this part com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or 
may issue an initial decision imposing 
penalties and assessments. 

(c) The ALJ may refuse to consider 
any motion, request, response, brief or 
other document which is not filed in a 
timely fashion. 

§ 1149.56 Are post-hearing briefs re-
quired? 

Any party may file a post-hearing 
brief; but, such briefs are not required, 
unless ordered by the ALJ. The ALJ 
must fix the time for filing such briefs, 
not to exceed 60 days from the date the 
parties receive the transcript of the 
hearing or, if applicable, the stipulated 
record. Such briefs may be accom-
panied by proposed findings of fact and 
conclusions of law. The ALJ may per-
mit the parties to file reply briefs. 

Subpart G—Decisions and 
Appeals 

§ 1149.57 How is the case decided? 
(a) The ALJ will issue an initial deci-

sion based only on the record. The 

record must contain findings of fact, 
conclusions of law, and the amount of 
any penalties and assessments im-
posed. 

(b) The findings of fact must include 
a finding on each of the following 
issues: 

(1) Whether any one or more of the 
claims or statements identified in the 
complaint, in whole or in part, violate 
this part; and 

(2) If you are liable for penalties or 
assessments, the appropriate amount 
of any such penalties or assessments, 
considering any mitigating or aggra-
vating factors that are proven by a pre-
ponderance of the evidence during the 
hearing. 

§ 1149.58 When will the ALJ serve the 
initial decision? 

(a) The ALJ will serve the initial de-
cision on all parties within 90 days 
after the close of the hearing, or within 
90 days after the final post-hearing 
brief was filed. 

(b) At the same time as the initial 
decision, the ALJ must serve a state-
ment describing your rights if you are 
found liable for a civil penalty or as-
sessment to file a motion for reconsid-
eration with the ALJ or a notice of ap-
peal with the authority head. 

(c) If the ALJ fails to meet the dead-
line contained in this section, he or she 
must notify the parties of the reason 
for the delay and must set a new dead-
line. 

(d) Unless the initial decision of the 
ALJ is timely appealed to the author-
ity head, or a motion for reconsider-
ation of the initial decision is timely 
filed, the initial decision must con-
stitute the final decision of the author-
ity head and must be final and binding 
on the parties 30 days after it is issued 
by the ALJ. 

§ 1149.59 How are penalty and assess-
ment amounts determined? 

In determining an appropriate 
amount of civil penalties and assess-
ments, the ALJ and the authority 
head, upon appeal, should evaluate any 
circumstances that mitigate or aggra-
vate the violation and should articu-
late in their opinions the reasons that 
support the penalties and assessments 
they impose. 
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§ 1149.60 What factors are considered 
in determining the amount of pen-
alties and assessments to impose? 

(a) Although not exhaustive, the fol-
lowing factors are among those that 
may influence the ALJ and the author-
ity head in determining the amount of 
penalties and assessments to impose 
with respect to the misconduct charged 
in the complaint: 

(1) The number of false, fictitious, or 
fraudulent claims or statements; 

(2) The time period over which such 
claims or statements were made; 

(3) The degree of your culpability 
with respect to the misconduct; 

(4) The amount of money or the value 
of the property, services, or benefit 
falsely claimed; 

(5) The value of the Government’s ac-
tual loss as a result of the misconduct, 
including foreseeable consequential 
damages and the cost of the investiga-
tion; 

(6) The relationship of the amount 
imposed as civil penalties to the 
amount of the Government’s loss; 

(7) The potential or actual impact of 
the misconduct upon national defense, 
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, espe-
cially upon the public confidence of 
those intended to benefit from Govern-
ment programs; 

(8) Whether you have engaged in a 
pattern of the same or similar mis-
conduct; 

(9) Whether you attempted to conceal 
the misconduct; 

(10) The degree to which you have in-
volved others in the misconduct or in 
concealing it; 

(11) Where the misconduct of employ-
ees or agents is imputed to you, the ex-
tent to which your practices fostered 
or attempted to preclude such mis-
conduct; 

(12) Whether you cooperated in or ob-
structed an investigation of the mis-
conduct; 

(13) Whether you assisted in identi-
fying and prosecuting other wrong-
doers; 

(14) The complexity of the program 
or transaction, and the degree of your 
sophistication with respect to it, in-
cluding the extent of your prior par-

ticipation in the program or in similar 
transactions; 

(15) Whether you have been found, in 
any criminal, civil, or administrative 
proceeding, to have engaged in similar 
misconduct or dealt dishonestly with 
the Government of the United States 
or a state, directly or indirectly; and 

(16) The need to deter you and others 
from engaging in the same or similar 
misconduct. 

(b) Nothing in this section must be 
construed to limit the ALJ or the au-
thority head from considering any 
other factors that in any given case 
may mitigate or aggravate the offense 
for which penalties and assessments 
are imposed. 

§ 1149.61 Can a party request reconsid-
eration of the initial decision? 

(a) Any party may file a motion for 
reconsideration of the initial decision 
with the ALJ within 20 days of receipt 
of the initial decision. If the initial de-
cision was served by mail, there is a re-
buttable presumption that the initial 
decision was received by the party 5 
days from the date of mailing. 

(b) A motion for reconsideration 
shall be accompanied by a supporting 
brief and must specifically describe the 
issue and nature of each allegedly erro-
neous decision. 

(c) Responses to a motion for recon-
sideration will only be allowed if it is 
requested by the ALJ. 

(d) The ALJ will dispose of a motion 
for reconsideration by denying it or by 
issuing a revised initial decision. 

(e) If the ALJ issues a revised initial 
decision upon motion of a party, no 
further motions for reconsideration 
may be filed by any party. 

(f) If the ALJ issues a revised initial 
decision, that decision shall constitute 
the final decision of the authority head 
and shall be final and binding on the 
parties 30 days after it is issued, unless 
it is timely appealed to the authority 
head. 

§ 1149.62 When does the initial deci-
sion of the ALJ become final? 

(a) The initial decision of the ALJ be-
comes the final decision of the NEA 
and binds all parties 30 days after it is 
issued, unless a party timely files a 
motion for reconsideration or timely 
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appeals to the authority head of NEA, 
as set forth in § 1149.64. 

(b) If the ALJ disposes of a motion 
for reconsideration by denying it or by 
issuing a revised initial decision, the 
ALJ’s order on the motion for recon-
sideration becomes the final decision of 
NEA 30 days after the order is issued. 

§ 1149.63 What are the procedures for 
appealing the ALJ decision? 

(a) Any defendant who submits a 
timely answer and is found liable for a 
civil penalty or assessment in an ini-
tial decision may appeal the decision 
to the authority head by filing a notice 
of appeal with the authority head in 
accordance with this section. 

(b) You may file a notice of appeal 
with the authority head within 30 days 
following issuance of the initial deci-
sion, serving a copy of the notice of ap-
peal on all parties and the ALJ. The 
authority head may extend this dead-
line for up to an additional 30 days if 
an extension request is filed within the 
initial 30-day period and shows good 
cause. 

(c) Your appeal will not be considered 
until all timely motions for reconsider-
ation have been resolved. 

(d) If a timely motion for reconsider-
ation is denied, a notice of appeal may 
be filed within 30 days following such 
denial or issuance of a revised initial 
decision, whichever applies. 

(e) A notice of appeal must be sup-
ported by a written brief specifying 
why the initial decision should be re-
versed or modified. 

(f) The NEA representative may file a 
brief in opposition to the notice of ap-
peal within 30 days of receiving your 
appeal and supporting brief. 

(g) If you timely file a notice of ap-
peal, and the time for filing reconsider-
ation motions has expired, the ALJ 
will forward the record of the pro-
ceeding to the authority head. 

§ 1149.64 What happens if an initial de-
cision is appealed? 

(a) An initial decision is stayed auto-
matically pending disposition of a mo-
tion for reconsideration or of an appeal 
to the authority head. 

(b) No administrative stay is avail-
able following a final decision of the 
authority head. 

§ 1149.65 Are there any limitations on 
the right to appeal to the authority 
head? 

(a) You have no right to appear per-
sonally, or through a representative, 
before the authority head. 

(b) There is no right to appeal any in-
terlocutory ruling. 

(c) The authority head will not con-
sider any objection or evidence that 
was not raised before the ALJ, unless 
you demonstrate that the failure to ob-
ject was caused by extraordinary cir-
cumstances. If you demonstrate to the 
satisfaction of the authority head that 
extraordinary circumstances prevented 
the presentation of evidence at the 
hearing, and that the additional evi-
dence is material, the authority head 
may remand the matter to the ALJ for 
consideration of the additional evi-
dence. 

§ 1149.66 How does the authority head 
dispose of an appeal? 

(a) The authority head may affirm, 
reduce, reverse, compromise, remand, 
or settle any penalty or assessment im-
posed by the ALJ in the initial decision 
or reconsideration decision. 

(b) The authority head will promptly 
serve each party to the appeal and the 
ALJ with a copy of his or her decision. 
This decision must contain a state-
ment describing the right of any per-
son, against whom a penalty or assess-
ment has been made, to seek judicial 
review. 

§ 1149.67 Who represents the NEA on 
an appeal? 

The authority head will designate 
the NEA’s representative in the event 
of an appeal. 

§ 1149.68 What judicial review is avail-
able? 

Section 3805 of title 31, United States 
Code, authorizes Judicial review by the 
appropriate United States District 
Court of any final NEA decision by the 
authority head imposing penalties or 
assessments under this part. To obtain 
judicial review, you must file a peti-
tion with the appropriate court in a 
timely manner. (See paragraphs (a) 
through (e) of 31 U.S.C. 3805 for a de-
scription of how judicial review is au-
thorized.) 
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§ 1149.69 Can the administrative com-
plaint be settled voluntarily? 

(a) Parties may make offers of com-
promise or settlement at any time. 
Any compromise or settlement must be 
in writing. 

(b) The reviewing official has the ex-
clusive authority to compromise or 
settle the case anytime after the date 
on which the reviewing official is per-
mitted to issue a complaint and before 
the ALJ issues an initial decision. 

(c) The authority head has exclusive 
authority to compromise or settle the 
case anytime after the date of the 
ALJ’s initial decision until the initi-
ation of any judicial review or any ac-
tion to collect the penalties and assess-
ments. 

(d) The Attorney General has exclu-
sive authority to compromise or settle 
a case once any judicial review or any 
action to recover penalties and assess-
ments is initiated. 

(e) The investigating official may 
recommend settlement terms to the re-
viewing official, the authority head, or 
the Attorney General, as appropriate. 

§ 1149.70 How are civil penalties and 
assessments collected? 

(a) Civil actions to recover penalties 
or assessments must commence within 
3 years after the date of a final decision 
determining your liability. 

(b) The Attorney General is respon-
sible for judicial enforcement of civil 
penalties or assessments imposed. He/ 
she has exclusive authority to com-
promise or settle any penalty or assess-
ment during the pendency of any ac-
tion to collect penalties or assessments 
under 31 U.S.C. 3806. 

(c) Penalties or assessments imposed 
by a final decision may be recovered in 
a civil action brought by the Attorney 
General. 

(1) The district courts of the United 
States have jurisdiction of such civil 
actions. 

(2) The United States Court of Fed-
eral Claims has jurisdiction of any 
civil action to recover any penalty or 
assessment if the cause of action is as-
serted by the government as a counter-
claim in a matter pending in such 
court. 

(3) Civil actions may be joined and 
consolidated with or asserted as a 

counterclaim, cross-claim, or set off by 
the government in any other civil ac-
tion which includes you and the gov-
ernment as parties. 

(4) Defenses raised at the hearing, or 
that could have been raised, may not 
be raised as a defense in the civil ac-
tion. Determination of liability and of 
the amounts of penalties and assess-
ments must not be subject to review. 

§ 1149.71 Is there a right to adminis-
trative offset? 

The amount of any penalty or assess-
ment which has become final, or for 
which a judgment has been entered, or 
any amount agreed upon in a com-
promise or settlement, may be col-
lected by administrative offset, except 
that an administrative offset may not 
be made under this subsection against 
a refund of an overpayment of Federal 
taxes, then or later owing by the 
United States to you. 

§ 1149.72 What happens to collections? 

All amounts collected pursuant to 
this part must be deposited as mis-
cellaneous receipts in the Treasury of 
the United States. 

§ 1149.73 What if the investigation in-
dicates criminal misconduct or a 
violation of the False Claims Act? 

(a) Investigating officials may: 
(1) Refer allegations of criminal mis-

conduct or a violation of the False 
Claims Act directly to the Department 
of Justice for prosecution and/or civil 
action, as appropriate; 

(2) Defer or postpone a report or re-
ferral to the reviewing official to avoid 
interference with a criminal or civil in-
vestigation, prosecution or litigation; 
or 

(3) Issue subpoenas under any other 
statutory authority. 

(b) Nothing in this part limits the re-
quirement that NEA employees report 
suspected false or fraudulent conduct, 
claims or statements, and violations of 
criminal law to the NEA Office of In-
spector General or to the Attorney 
General. 
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§ 1149.74 How does the NEA protect 
your rights? 

These procedures separate the func-
tions of the investigating official, re-
viewing official, and the ALJ, each of 
whom report to a separate organiza-
tional authority. Except for purposes 
of settlement, or as a witness or a rep-
resentative in public proceedings, no 
investigating official, reviewing offi-
cial, or NEA employee or agent who 
helps investigate, prepare, or present a 
case may (in such case, or a factually 
related case) participate in the initial 
decision or the review of the initial de-
cision by the authority head. This sep-
aration of functions and organization 
is designed to assure the independence 
and impartiality of each government 
official during every stage of the pro-
ceeding. The representative for the 
NEA may be employed in the offices of 
either the investigating official or the 
reviewing official. 

PART 1150—COLLECTION OF 
CLAIMS 

Subpart A—General Provisions 

Sec. 
1150.1 What definitions apply to the regula-

tions in this part? 
1150.2 What is the Endowment’s authority 

to issue these regulations? 
1150.3 What other regulations also apply to 

the Endowment’s debt collection efforts? 
1150.4 What types of claims are excluded 

from these regulations? 
1150.5 What notice will I be provided if I owe 

a debt to the Endowment? 
1150.6 What opportunity do I have to obtain 

a review of my debt within the Endow-
ment? 

1150.7 What interest, penalty charges, and 
administrative costs will I have to pay 
on a debt owed to the Endowment? 

1150.8 Will failure to pay my debt affect my 
eligibility for Endowment programs? 

1150.9 How can I resolve the Endowment’s 
claim through a voluntary repayment 
agreement? 

1150.10 What is the extent of the Chair-
person’s authority to compromise debts 
owed to the Endowment, or to suspend or 
terminate collection action on such 
debts? 

1150.11 How does subdividing or joining 
debts owed to the Endowment affect the 
Chairperson’s compromise, suspension, 
or termination authority? 

1150.12 How will the Endowment use credit 
reporting agencies to collect its claims? 

1150.13 How will the Endowment contract 
for collection services? 

1150.14 When will the Endowment refer 
claims to the DOJ? 

1150.15 Will the Endowment use a cross- 
servicing agreement with the Treasury 
to collect its claims? 

1150.16 May I use the Endowment’s failure 
to comply with these regulations as a de-
fense? 

Subpart B—Salary Offset 

1150.20 What debts are included or excluded 
from coverage of these regulations on 
salary offset? 

1150.21 May I ask the Endowment to waive 
an overpayment that otherwise would be 
collected by offsetting my salary as a 
Federal employee? 

1150.22 What are the Endowment’s proce-
dures for salary offset? 

1150.23 How will the Endowment coordinate 
salary offsets with other agencies? 

1150.24 Under what conditions will the En-
dowment make a refund of amounts col-
lected by salary offset? 

1150.25 Will the collection of a claim by sal-
ary offset act as a waiver of my rights to 
dispute the claimed debt? 

Subpart C—Tax Refund Offset 

1150.30 Which debts can the Endowment 
refer to the Treasury for collection by 
offsetting tax refunds? 

1150.31 What are the Endowment’s proce-
dures for collecting debts by tax refund 
offset? 

Subpart D—Administrative Offset 

1150.40 Under what circumstances will the 
Endowment collect amounts that I owe 
to the Endowment (or some other Fed-
eral agency) by offsetting the debt 
against payments that the Endowment 
(or some other Federal agency) owes me? 

1150.41 How will the Endowment request 
that my debt to the Endowment be col-
lected by offset against some payment 
that another Federal agency owes me? 

1150.42 What procedures will the Endow-
ment use to collect amounts I owe to a 
Federal agency by offsetting a payment 
that the Endowment would otherwise 
make to me? 

1150.43 When may the Endowment make an 
offset in an expedited manner? 

1150.44 Can a judgment I have obtained 
against the United States be used to sat-
isfy a debt that I owe to the Endowment? 

AUTHORITY: 31 U.S.C. 3711, 3716–3718, 3720A; 
5 U.S.C. 5514. 

SOURCE: 65 FR 37486, June 15, 2000, unless 
otherwise noted. 
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Subpart A—General Provisions 

§ 1150.1 What definitions apply to the 
regulations in this part? 

As used in this part: 
(a) Administrative offset means the 

withholding of funds payable by the 
United States (including funds payable 
by the United States on behalf of a 
State government) to any person, or 
the withholding of funds held by the 
United States for any person, in order 
to satisfy a debt owed to the United 
States. 

(b) Agency means a department, agen-
cy, court, court administrative office, 
or instrumentality in the executive, ju-
dicial, or legislative branch of govern-
ment, including a government corpora-
tion. 

(c) Chairperson means the Chair-
person of the Endowment, or his or her 
designee. 

(d) Creditor agency means the agency 
to which the debt is owed. 

(e) Day means calendar day. To count 
days, include the last day of the period 
unless it is a Saturday, a Sunday, or a 
Federal legal holiday. 

(f) Debt and claim are deemed synony-
mous and interchangeable. These terms 
mean money owed by a person to the 
United States for any reason, including 
loans made or guaranteed by the 
United States, fees, leases, rents, roy-
alties, services, sales of real or per-
sonal property, overpayments, dam-
ages, interests, penalties, fines, forfeit-
ures, and all other similar sources. For 
the purpose of administrative offset 
under 31 U.S.C. 3716 and subpart D of 
these regulations, the terms debt and 
claim also include money or property 
owed by a person to a State, the Dis-
trict of Columbia, American Samoa, 
Guam, the United States Virgin Is-
lands, the Commonwealth of the North-
ern Marina Islands, or the Common-
wealth of Puerto Rico. 

(g) Debtor means a person who owes a 
debt. Uses of the terms ‘‘I,’’ ‘‘you,’’ 
‘‘me,’’ and similar references to the 
reader of the regulations in this part 
are meant to apply to debtors as de-
fined in this paragraph (g). 

(h) Delinquent debt means a debt that 
has not been paid within the time limit 
prescribed by the Endowment. 

(i) Disposable pay means the part of 
an employee’s pay that remains after 
deductions that are required to be 
withheld by law have been made. 

(j) Employee means a current em-
ployee of an agency, including a cur-
rent member of the Armed Forces or 
Reserve of the Armed Forces of the 
United States. 

(k) Endowment means the National 
Endowment for the Arts. 

(l) Federal Claims Collection Standards 
means the standards currently pub-
lished at 4 CFR Chapter II. The DOJ 
and the Treasury have proposed a revi-
sion that would move the Federal 
Claims Collection Standards to 31 CFR 
parts 900–904. The Endowment will 
amend these regulations, as necessary, 
after the revised Federal Claims Col-
lection Standards have been issued as 
final regulations. 

(m) Paying agency means the agency 
that employs the individual who owes a 
debt to the United States. In some 
cases, the Endowment may be both the 
creditor agency and the paying agency. 

(n) Payroll office means the office in 
the paying agency that is primarily re-
sponsible for payroll records and the 
coordination of pay matters with the 
appropriate personnel office. 

(o) Person includes a natural person 
or persons, profit or non-profit corpora-
tion, partnership, association, trust, 
estate, consortium, state or local gov-
ernment, or other entity that is capa-
ble of owing a debt to the United 
States; however, agencies of the United 
States are excluded. 

(p) Private collection contractor means 
a private debt collector under contract 
with an agency to collect a non-tax 
debt owed to the United States. 

(q) Salary offset means a payroll pro-
cedure to collect a debt under 5 U.S.C. 
5514 by deduction(s) at one or more of-
ficially established pay intervals from 
the current pay account of an em-
ployee, without his or her consent. 

(r) Tax refund offset means the reduc-
tion of a tax refund by the amount of a 
past-due legally enforceable debt owed 
to the Endowment or any other Fed-
eral agency. 
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§ 1150.2 What is the Endowment’s au-
thority to issue these regulations? 

The Endowment is issuing the regu-
lations in this part under 31 U.S.C. 3711, 
3716–3718, and 3720A. These sections re-
flect the Federal Claims Collection Act 
of 1966, as amended by the Debt Collec-
tion Act of 1982 and the Debt Collection 
Improvement Act of 1996. The Endow-
ment is also issuing the regulations in 
this part in conformity with the Fed-
eral Claims Collection Standards, 
which prescribe standards for the han-
dling of the Federal government’s 
claims for money or property. The En-
dowment is further issuing the regula-
tions in this part in conformity with 5 
U.S.C. 5514 and the salary offset regula-
tions published by the OPM at 5 CFR 
part 550, subpart K. 

§ 1150.3 What other regulations also 
apply to the Endowment’s debt col-
lection efforts? 

All provisions of the Federal Claims 
Collection Standards also apply to the 
regulations in this part. This part sup-
plements the Federal Claims Collection 
Standards by prescribing procedures 
and directives necessary and appro-
priate for operations of the Endow-
ment. 

§ 1150.4 What types of claims are ex-
cluded from these regulations? 

(a) The regulations in this part do 
not apply to any claim as to which 
there is an indication of fraud or mis-
representation, as described in the Fed-
eral Claims Collection Standards, un-
less returned to the Endowment by the 
DOJ for handling. 

(b) The regulations in this subpart, 
subpart B, and subpart D do not apply 
to debts arising under the Internal 
Revenue Code of 1986, as amended (26 
U.S.C. 1 et seq.); the Social Security 
Act (42 U.S.C. 301 et seq.); and the tariff 
laws of the United States. 

(c) Remedies and procedures de-
scribed in this part may be authorized 
with respect to claims that are exempt 
from the Debt Collection Act of 1982 
and the Debt Collection Improvement 
Act of 1996, to the extent that they are 
authorized under some other statute or 
the common law. 

§ 1150.5 What notice will I be provided 
if I owe a debt to the Endowment? 

(a) When the Chairperson determines 
that you owe a debt to the Endowment, 
he or she will send you a written notice 
(Notice). The Notice will be hand-deliv-
ered or sent to you by certified mail, 
return receipt requested at the most 
current address known to the Endow-
ment. The Notice will inform you of 
the following: 

(1) The amount, nature, and basis of 
the debt; 

(2) That a designated Endowment of-
ficial has reviewed the claim and deter-
mined that it is valid; 

(3) That payment of the debt is due 
as of the date of the Notice, and that 
the debt will be considered delinquent 
if you do not pay it within 30 days of 
the date of the Notice; 

(4) The Endowment’s policy con-
cerning interest, penalty charges, and 
administrative costs (see § 1150.7), in-
cluding a statement that such assess-
ments must be made against you un-
less excused in accordance with the 
Federal Claims Collection Standards 
and this part; 

(5) That you have the right to inspect 
and copy Endowment records per-
taining to your debt, or to receive cop-
ies of those records if personal inspec-
tion is impractical; 

(6) That you have the opportunity to 
enter into an agreement, in writing 
and signed by both you and the Chair-
person, for voluntary repayment of the 
debt (see § 1150.9); and 

(7) The address, telephone number, 
and name of the Endowment official 
available to discuss the debt. 

(b) Notice of possible collection ac-
tions. The Notice provided by the 
Chairperson under paragraph (a) of this 
section will also advise you that, if 
your debt (including any interest, pen-
alty charges, and administrative costs) 
is not paid within 60 days of the date of 
the Notice, or you do not enter into a 
voluntary repayment agreement within 
60 days of the date of the Notice, then 
the Endowment may enforce collection 
of the debt by any or all of the fol-
lowing methods: 

(1) By referral to a credit reporting 
agency (see § 1150.12), a collection agen-
cy (see § 1150.13), or the DOJ (see 
§ 1150.14); 
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(2) By transferring any debt delin-
quent for more than 180 days to the 
Treasury for collection under a cross- 
servicing agreement with the Treasury 
(see § 1150.15); 

(3) If you are an Endowment em-
ployee, by deducting money from your 
disposable pay account (in the amount 
and with the frequency, approximate 
beginning date, and duration specified 
by the Endowment) until the debt (and 
all accumulated interest, penalty 
charges, and administrative costs) is 
paid in full (see subpart B). Such pro-
ceedings are governed by 5 U.S.C. 5514; 

(4) If you are an employee of a Fed-
eral agency other than the Endow-
ment, by initiating certification proce-
dures to implement a salary offset by 
that Federal agency (see subpart B). 
Such proceedings are governed by 5 
U.S.C. 5514; 

(5) By referring the debt to the Treas-
ury for offset against any refund of 
overpayment of tax (see subpart C); 

(6) By administrative offset (see sub-
part D); or 

(7) By liquidation of security or col-
lateral. When the Endowment holds se-
curity or collateral that may be liq-
uidated and the proceeds applied to 
your debt through the exercise of a 
power of sale in the security instru-
ment or a nonjudicial foreclosure, such 
procedures may be followed unless the 
cost of disposing of the collateral will 
be disproportionate to its value or spe-
cial circumstances require judicial 
foreclosure. 

(c) Notice of opportunity for review. 
The Notice provided by the Chair-
person under paragraph (a) of this sec-
tion will also advise you of the oppor-
tunity to obtain a review within the 
Endowment concerning the existence 
or amount of the debt, the proposed 
schedule for offset of Federal employee 
salary payments, or whether the debt 
is past due or legally enforceable. The 
Notice shall also advise you of the fol-
lowing: 

(1) The name, address, and telephone 
number of an officer or employee of the 
Endowment whom you may contact 
concerning procedures for requesting a 
review; 

(2) The method and time period for 
requesting a review; 

(3) That the filing of a request for a 
review on or before the 60th day fol-
lowing the date of the Notice will stay 
the commencement of collection pro-
ceedings; 

(4) The name and address of the offi-
cer or employee of the Endowment to 
whom you should send the request for a 
review; 

(5) That a final decision on the re-
view (if one is requested) will be issued 
at the earliest practical date, but not 
later than 60 days after the receipt of 
the request for a review, unless you re-
quest, and the review official grants, a 
delay in the proceedings; 

(6) That any knowingly false or frivo-
lous statements, representations, or 
evidence may subject you to: 

(i) Disciplinary procedures appro-
priate under 5 U.S.C. Chapter 75, 5 CFR 
part 752, or any other applicable stat-
ute or regulations; 

(ii) Penalties under the False Claims 
Act (31 U.S.C. 3729–3733) or any other 
applicable statutory authority; and 

(iii) Criminal penalties under 18 
U.S.C. 286, 287, 1001, and 1002, or any 
other applicable statutory authority; 

(7) Any other rights available to you 
to dispute the validity of the debt or to 
have recovery of the debt waived, or 
remedies available to you under stat-
utes or regulations governing the pro-
gram for which the collection is being 
made; and 

(8) That unless there are applicable 
contractual or statutory provisions to 
the contrary, amounts paid on or de-
ducted for the debt that are later 
waived or found not owed will be 
promptly refunded to you. 

(d) The Endowment will respond 
promptly to communications from you. 

§ 1150.6 What opportunity do I have to 
obtain a review of my debt within 
the Endowment? 

(a) Request for review. If you desire a 
review within the Endowment con-
cerning the existence or amount of 
your debt, the proposed schedule for 
offset of Federal employee salary pay-
ments, or whether the debt is past due 
or legally enforceable, you must send 
such a request to the officer or em-
ployee of the Endowment designated in 
the Notice (see § 1150.5(c)(4)). 
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(1) Your request for review must 
carry your signature and fully identify 
and explain with reasonable specificity 
all the facts and evidence that support 
your position. Your request for review 
should be accompanied by available 
evidence to support your contentions. 

(2) Your request for review must be 
received by the designated officer or 
employee of the Endowment on or be-
fore the 60th day following the date of 
the Notice. Timely filing will stay the 
commencement of collection proce-
dures. If you file a request for a review 
after the 60-day period provided for in 
this section, the Endowment will ac-
cept the request if you can show that 
the delay was the result of cir-
cumstances beyond your control or be-
cause you did not receive notice of the 
filing deadline (unless you had actual 
notice of the filing deadline). 

(b) Inspection of Endowment records re-
lated to the debt. (1) In accordance with 
§ 1150.5, if you want to inspect or copy 
Endowment records related to the debt, 
you must send a letter to the Endow-
ment official designated in the Notice 
stating your intention. Your letter 
must be received within 30 days of the 
date of the Notice. 

(2) In response to the timely request 
described in paragraph (b)(1) of this 
section, the designated Endowment of-
ficial will notify you of the location 
and time when you may inspect and 
copy records related to the debt. 

(3) If personal inspection of Endow-
ment records related to the debt is im-
practical, reasonable arrangements 
will be made to send you copies of 
those records. 

(c) Review official. The Chairperson 
shall designate an officer or employee 
of the Endowment (who was not in-
volved in the determination of the 
debt) as the review official. When re-
quired by law or regulation, the En-
dowment may request an administra-
tive law judge to conduct the review, 
or may obtain a review official who is 
an official, employee, or agent of the 
United States, but who is not under the 
supervision or control of the Chair-
person. However, unless the review is 
conducted by an official or employee of 
the Endowment, any unresolved dis-
pute you have regarding whether all or 
part of the debt is past due or legally 

enforceable (for purposes of collection 
by tax refund offset under § 1150.31) 
must be referred to the Chairperson for 
ultimate administrative disposition, 
and the Chairperson must notify you of 
his or her determination. 

(d) Review procedure. After you re-
quest a review, the review official will 
notify you of the form of the review to 
be provided. The review official shall 
determine whether an oral hearing is 
required, or if a review of the written 
record is sufficient, in accordance with 
the Federal Claims Collection Stand-
ards. In either case, the review official 
shall conduct the review in accordance 
with the Federal Claims Collection 
Standards. If the review will include an 
oral hearing, the notice sent to you by 
the review official will set forth the 
date, time, and location of the hearing. 

(e) Date of decision. The review offi-
cial will issue a written decision, based 
upon either the written record or docu-
mentary evidence and information de-
veloped at an oral hearing, as soon as 
practical, but not later than 60 days 
after the date on which the Endowment 
received your request for a review, un-
less you request, and the review official 
grants, a delay in the proceedings. 

(f) Content of review decision. The re-
view official will prepare a written de-
cision that includes: 

(1) A statement of the facts presented 
to support the origin, nature, and 
amount of the debt; 

(2) The review official’s findings, 
analysis, and conclusions; and 

(3) The terms of any repayment 
schedule, if applicable. 

(g) Interest, penalty charge, and admin-
istrative cost accrual during review pe-
riod. Interest, penalty charges, and ad-
ministrative costs authorized by law 
will continue to accrue during the re-
view period. 

§ 1150.7 What interest, penalty 
charges, and administrative costs 
will I have to pay on a debt owed to 
the Endowment? 

(a) Interest. (1) The Endowment will 
assess interest on all delinquent debts 
unless prohibited by statute, regula-
tion, or contract. 

(2) Interest begins to accrue on all 
debts from the date that the debt be-
comes delinquent. The Endowment will 
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not recover interest if you pay the debt 
within 30 days of the date on which in-
terest begins to accrue. The Endow-
ment shall assess interest at the rate 
established annually by the Secretary 
of the Treasury under 31 U.S.C. 3717, 
unless a different rate is either nec-
essary to protect the interests of the 
Endowment or established by a con-
tract, repayment agreement, or stat-
ute. The Endowment will notify you of 
the basis for its finding when a dif-
ferent rate is necessary to protect the 
interests of the Endowment. 

(3) The Chairperson may extend the 
30-day period for payment without in-
terest where he or she determines that 
such action is in the best interest of 
the Endowment. A decision to extend 
or not to extend the payment period is 
final and is not subject to further re-
view. 

(b) Penalty. The Endowment will as-
sess a penalty charge, not to exceed 6 
percent a year, on any portion of a debt 
that is delinquent for more than 90 
days. 

(c) Administrative costs. The Endow-
ment will assess charges to cover ad-
ministrative costs incurred as a result 
of your failure to pay a debt before it 
becomes delinquent. Administrative 
costs include the additional costs in-
curred in processing and handling the 
debt because it became delinquent, 
such as costs incurred in obtaining a 
credit report or in using a private col-
lection contractor, or service fees 
charged by a Federal agency for collec-
tion activities undertaken on behalf of 
the Endowment. 

(d) Allocation of payments. A partial 
or installment payment by a debtor 
will be applied first to outstanding pen-
alty assessments, second to adminis-
trative costs, third to accrued interest, 
and fourth to the outstanding debt 
principal. 

(e) Additional authority. The Endow-
ment may assess interest, penalty 
charges, and administrative costs on 
debts that are not subject to 31 U.S.C. 
3717 to the extent authorized under 
common law or other applicable statu-
tory authority. 

(f) Waiver. (1) The Chairperson may 
(without regard to the amount of the 
debt) waive collection of all or part of 
accrued interest, penalty charges, or 

administrative costs, if he or she deter-
mines that collection of these charges 
would be against equity and good con-
science or not in the best interest of 
the Endowment. 

(2) A decision to waive interest, pen-
alty charges, or administrative costs 
may be made at any time before a debt 
is paid. However, where these charges 
have been collected before the waiver 
decision, they will not be refunded. The 
Chairperson’s decision to waive or not 
waive collection of these charges is 
final and is not subject to further re-
view. 

§ 1150.8 Will failure to pay my debt af-
fect my eligibility for Endowment 
programs? 

In the event that you fail to pay your 
debt to the Endowment within a rea-
sonable period of time after the date of 
the Notice of debt, the General Counsel 
of the Endowment shall place your 
name on the Endowment’s list of 
debarred, suspended, and ineligible 
contractors, grantees, and other par-
ticipants in programs sponsored by the 
Endowment. You will be advised of this 
action. 

§ 1150.9 How can I resolve the Endow-
ment’s claim through a voluntary 
repayment agreement? 

In response to a Notice of debt, you 
may propose to the Endowment that 
you be allowed to repay the debt 
through a voluntary repayment agree-
ment in lieu of the Endowment taking 
other collection actions under this 
part. 

(a) Your request to enter into a vol-
untary repayment agreement must: 

(1) Be in writing; 
(2) Admit the existence of the debt; 

and 
(3) Either propose payment of the 

debt (together with interest, penalty 
charges, and administrative costs) in a 
lump sum, or set forth a proposed re-
payment schedule. 

(b) The Endowment will collect 
claims in full or one lump sum when-
ever feasible. However, if you are un-
able to pay your debt in one lump sum, 
the Endowment may accept payment 
in regular installments that bear a rea-
sonable relationship to the size of the 
debt and your ability to pay. 
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(c) The Endowment will consider a 
request to enter into a voluntary re-
payment agreement in accordance with 
the Federal Claims Collection Stand-
ards. The Chairperson may request ad-
ditional information from you, includ-
ing financial statements if you request 
to make payments in installments, in 
order to make a determination of 
whether to accept a voluntary repay-
ment agreement. It is within the Chair-
person’s discretion to accept a repay-
ment agreement instead of proceeding 
with other collection actions under 
this part, and to set the necessary 
terms of any voluntary repayment 
agreement. No repayment agreement 
will be binding on the Endowment un-
less it is in writing and signed by both 
you and the Chairperson. At the En-
dowment’s option, you may be required 
to enter into a confess-judgment note 
or bond of indemnity with surety as 
part of an agreement to make pay-
ments in installments. Notwith-
standing the provisions of this section, 
any reduction or compromise of a 
claim will be governed by 31 U.S.C. 
3711. 

§ 1150.10 What is the extent of the 
Chairperson’s authority to com-
promise debts owed to the Endow-
ment, or to suspend or terminate 
collection action on such debts? 

(a) The Chairperson may exercise his 
or her authority to compromise, or to 
suspend or terminate collection action 
on, those debts owed to the Endowment 
and not exceeding $100,000, excluding 
interest, in conformity with the Fed-
eral Claims Collection Act of 1966, as 
amended; the Federal Claims Collec-
tion Standards issued thereunder; and 
this part, except where standards are 
established by other statutes or au-
thorized regulations issued pursuant to 
them. 

(b) The portion of a debt owed to the 
Endowment that is unrecovered as the 
result of a compromise shall be re-
ported to the Internal Revenue Service 
(IRS) as income to the debtor. 

§ 1150.11 How does subdividing or 
joining debts owed to the Endow-
ment affect the Chairperson’s com-
promise, suspension, or termination 
authority? 

A debtor’s liability arising from a 
particular transaction or contract will 
be considered as a single claim in de-
termining whether the claim is one of 
not more than $100,000, excluding inter-
est, for the purpose of compromise or 
suspension or termination of collection 
action. Such a claim may not be sub-
divided to avoid the monetary ceiling 
established by the Federal Claims Col-
lection Act of 1966, as amended. Join-
ing two or more claims in a demand 
upon a debtor for payment of more 
than $100,000 does not preclude com-
promise or suspension or termination 
of collection action with regard to any 
one claim not exceeding $100,000, ex-
cluding interest. 

§ 1150.12 How will the Endowment use 
credit reporting agencies to collect 
its claims? 

(a) The Endowment may report delin-
quent debts to appropriate credit re-
porting agencies by providing the fol-
lowing information: 

(1) A statement that the debt is valid 
and overdue; 

(2) The name, address, taxpayer iden-
tification number, and any other infor-
mation necessary to establish the iden-
tity of the debtor; 

(3) The amount, status, and history 
of the debt; and 

(4) The program or pertinent activity 
under which the debt arose. 

(b) Before disclosing debt informa-
tion to a credit reporting agency, the 
Endowment will: 

(1) Take reasonable action to locate 
the debtor if a current address is not 
available; 

(2) Provide the notice required under 
§ 1150.5 if a current address is available; 
and 

(3) Obtain satisfactory assurances 
from the credit reporting agency that 
it complies with the Fair Credit Re-
porting Act (15 U.S.C. 1681 et seq.) and 
other Federal laws governing the provi-
sion of credit information. 

(c) At the time debt information is 
submitted to a credit reporting agency, 
the Endowment will provide a written 
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statement to the reporting agency that 
all required actions have been taken. 
In addition, the Endowment will, 
thereafter, ensure that the credit re-
porting agency is promptly informed of 
any substantive change in the condi-
tions or amount of the debt, and 
promptly verify or correct information 
relevant to the debt. 

(d) If a debtor disputes the validity of 
the debt, the credit reporting agency 
will refer the matter to the appropriate 
Endowment official. The credit report-
ing agency will exclude the debt from 
its reports until the Endowment cer-
tifies in writing that the debt is valid. 

(e) The Endowment may disclose to a 
commercial credit bureau information 
concerning a commercial debt, includ-
ing the following: 

(1) Information necessary to estab-
lish the name, address, and employer 
identification number of the commer-
cial debtor; 

(2) The amount, status, and history 
of the debt; and 

(3) The program or pertinent activity 
under which the debt arose. 

§ 1150.13 How will the Endowment 
contract for collection services? 

The Endowment will use the services 
of a private collection contractor 
where it determines that such use is in 
the best interest of the Endowment. 
When the Endowment determines that 
there is a need to contract for collec-
tion services, it will: 

(a) Retain sole authority to: 
(1) Resolve any dispute with the debt-

or regarding the validity of the debt; 
(2) Compromise the debt; 
(3) Suspend or terminate collection 

action; 
(4) Refer the debt to the DOJ for liti-

gation; and 
(5) Take any other action under this 

part which does not result in full col-
lection of the debt; 

(b) Require the contractor to comply 
with the Privacy Act of 1974, as amend-
ed, to the extent specified in 5 U.S.C. 
552a(m); with the Fair Debt Collection 
Practices Act (15 U.S.C. 1692–1692o) and 
other applicable Federal and State 
laws pertaining to debt collection prac-
tices; and with the applicable regula-
tions of the Endowment in this chap-
ter; 

(c) Require the contractor to account 
accurately and fully for all amounts 
collected; and 

(d) Require the contractor to provide 
to the Endowment, upon request, all 
data and reports contained in its files 
related to its collection actions on a 
debt. 

§ 1150.14 When will the Endowment 
refer claims to the DOJ? 

The Chairperson will refer to the 
DOJ for litigation claims on which ag-
gressive collection actions have been 
taken but which could not be collected, 
compromised, suspended, or termi-
nated. Referrals will be made as early 
as possible, consistent with aggressive 
Endowment collection action, and 
within the period for bringing a timely 
suit against the debtor. 

§ 1150.15 Will the Endowment use a 
cross-servicing agreement with the 
Treasury to collect its claims? 

(a) The Endowment will enter into a 
cross-servicing agreement that author-
izes the Treasury to take the collection 
actions described in this part on behalf 
of the Endowment. These debt collec-
tion services will be provided to the 
Endowment in accordance with 31 
U.S.C. Chapter 37. 

(b) The Endowment shall transfer to 
the Treasury any past due, legally en-
forceable, non-tax debt that has been 
delinquent for a period of 180 days or 
more so that the Secretary of the 
Treasury may take appropriate action 
in accordance with 31 U.S.C. 3716, 5 
U.S.C. 5514, the Federal Claims Collec-
tion Standards, 5 CFR 550.1108, and 31 
CFR part 285. The categories of debts 
described in 31 U.S.C. 3711(g)(2) are ex-
cluded from transfer under this para-
graph (b). 

§ 1150.16 May I use the Endowment’s 
failure to comply with these regula-
tions as a defense? 

No. The failure of the Endowment to 
comply with any standard prescribed in 
the Federal Claims Collection Stand-
ards or these regulations shall not be 
available to any debtor as a defense. 
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Subpart B—Salary Offset 

§ 1150.20 What debts are included or 
excluded from coverage of these 
regulations on salary offset? 

(a) The regulations in this subpart 
provide Endowment procedures for the 
collection by salary offset of a Federal 
employee’s pay to satisfy certain debts 
owed to the Endowment or to other 
Federal agencies. 

(b) The regulations in this subpart do 
not apply to any case where collection 
of a debt by salary offset is explicitly 
provided for or prohibited by another 
statute. 

(c) Nothing in the regulations in this 
subpart precludes the compromise, sus-
pension, or termination of collection 
actions under the Federal Claims Col-
lection Act of 1966, as amended, or the 
Federal Claims Collection Standards. 

(d) A levy pursuant to the Internal 
Revenue Code takes precedence over a 
salary offset under this subpart, as pro-
vided in 5 U.S.C. 5514(d). 

(e) This subpart does not apply to 
any adjustment to pay arising out of 
your election of coverage or a change 
in coverage under a Federal benefits 
program requiring periodic deductions 
from pay, if the amount to be recov-
ered was accumulated over four or 
fewer pay periods. 

§ 1150.21 May I ask the Endowment to 
waive an overpayment that other-
wise would be collected by offset-
ting my salary as a Federal em-
ployee? 

Yes. The regulations in this subpart 
do not preclude you from requesting 
waiver of an overpayment under 5 
U.S.C. 5584 or 8346(b), 10 U.S.C. 2774, 32 
U.S.C. 716, or other statutory provi-
sions pertaining to the particular debts 
being collected. 

§ 1150.22 What are the Endowment’s 
procedures for salary offset? 

(a) The Endowment will coordinate 
salary deductions under this subpart as 
appropriate. 

(b) If you are an Endowment em-
ployee, the Endowment’s payroll office 
will determine the amount of your dis-
posable pay and will implement the 
salary offset. 

(c) Deductions will begin within 
three official pay periods following re-
ceipt by the Endowment’s payroll of-
fice of certification of debt from the 
creditor agency. 

(d) Types of collection—(1) Lump-sum 
offset. If the amount of the debt is 
equal to or less than 15 percent of dis-
posable pay, the debt generally will be 
collected through one lump-sum offset. 

(2) Installment deductions. Installment 
deductions will be made over a period 
not greater than the anticipated period 
of employment. The size and frequency 
of installment deductions will bear a 
reasonable relation to the size of the 
debt and your ability to pay. However, 
the amount deducted from any period 
will not exceed 15 percent of the dispos-
able pay from which the deduction is 
made unless you have agreed in writing 
to the deduction of a greater amount. 
If possible, installment payments will 
be sufficient in size and frequency to 
liquidate the debt in three years or 
less. 

(3) Deductions from final check. A de-
duction exceeding the 15 percent of dis-
posable pay limitation may be made 
from any final salary payment under 31 
U.S.C. 3716 and the Federal Claims Col-
lection Standards, in order to liquidate 
the debt, whether the employee is 
being separated voluntarily or involun-
tarily. 

(4) Deductions from other sources. If an 
employee subject to salary offset is 
separated from the Endowment, and 
the balance of the debt cannot be liq-
uidated by offset of the final salary 
check, then the Endowment may offset 
later payments of any kind against the 
balance of the debt, as allowed by 31 
U.S.C. 3716 and the Federal Claims Col-
lection Standards. 

(e) Multiple debts. In instances where 
two or more creditor agencies are seek-
ing salary offsets, or where two or 
more debts are owed to a single cred-
itor agency, the Endowment’s payroll 
office may, at its discretion, determine 
whether one or more debts should be 
offset simultaneously within the 15 
percent limitation. 
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§ 1150.23 How will the Endowment co-
ordinate salary offsets with other 
agencies? 

(a) Responsibilities of the Endowment 
as the creditor agency. Upon completion 
of the procedures established in this 
subpart and pursuant to 5 U.S.C. 5514, 
the Endowment must submit a claim 
to a paying agency. 

(1) In its claim, the Endowment must 
certify, in writing, the following: 

(i) That the employee owes the debt; 
(ii) The amount and basis of the debt; 
(iii) The date the Endowment’s right 

to collect the debt first accrued; and 
(iv) That the Endowment’s regula-

tions in this subpart have been ap-
proved by OPM under 5 CFR part 550, 
subpart K. 

(2) If the collection must be made in 
installments, the Endowment’s claim 
will also advise the paying agency of 
the amount or percentage of disposable 
pay to be collected in each installment. 
The Endowment may also advise the 
paying agency of the number of install-
ments to be collected and the date of 
the first installment, if that date is 
other than the next officially estab-
lished pay period. 

(3) The Endowment shall also include 
in its claim: 

(i) The employee’s written consent to 
the salary offset; 

(ii) The employee’s signed statement 
acknowledging receipt of the proce-
dures required by 5 U.S.C. 5514; or 

(iii) Information regarding the com-
pletion of procedures required by 5 
U.S.C. 5514, including the actions taken 
and the dates of those actions. 

(4) If the employee is in the process 
of separating and has not received a 
final salary check or other final pay-
ment(s) from the paying agency, the 
Endowment must submit its claim to 
the paying agency for collection under 
31 U.S.C. 3716. The paying agency will 
(under its regulations adopted under 5 
U.S.C. 5514 and 5 CFR part 550, subpart 
K), certify the total amount of its col-
lection on the debt and notify the em-
ployee and the Endowment. If the pay-
ing agency’s collection does not fully 
satisfy the debt, and the paying agency 
is aware that the debtor is entitled to 
payments from the Civil Service Re-
tirement and Disability Fund or other 
similar payments that may be due the 

debtor employee from other Federal 
government sources, then (under its 
regulations adopted under 5 U.S.C. 5514 
and 5 CFR part 550, subpart K), the 
paying agency will provide written no-
tice of the outstanding debt to the 
agency responsible for making the 
other payments to the debtor em-
ployee. The written notice will state 
that the employee owes a debt, the 
amount of the debt, and that the provi-
sions of this section have been fully 
complied with. However, the Endow-
ment must submit a properly certified 
claim under this paragraph (a)(4) to the 
agency responsible for making the pay-
ments before the collection can be 
made. 

(5) Separated employee. If the em-
ployee is already separated and all pay-
ments due from his or her former pay-
ing agency have been paid, the Endow-
ment may request, unless otherwise 
prohibited, that money due and pay-
able to the employee from the Civil 
Service Retirement and Disability 
Fund or other similar funds be admin-
istratively offset to collect the debt. 

(6) Employee transfer. When an em-
ployee transfers from one paying agen-
cy to another paying agency, the En-
dowment will not repeat the due proc-
ess procedures described in 5 U.S.C. 
5514 and this subpart to resume the col-
lection. The Endowment will submit a 
properly certified claim to the new 
paying agency and will subsequently 
review the debt to ensure that the col-
lection is resumed by the new paying 
agency. 

(b) Responsibilities of the Endowment 
as the paying agency. (1) Complete 
claim. When the Endowment receives a 
certified claim from a creditor agency 
(under the creditor agency’s regula-
tions adopted under 5 U.S.C. 5514 and 5 
CFR part 550, subpart K), deductions 
should be scheduled to begin within 
three officially established pay inter-
vals. Before deductions can begin, the 
employee will receive a written notice 
from the Endowment including: 

(i) A statement that the Endowment 
has received a certified claim from the 
creditor agency; 

(ii) The amount of the claim; 
(iii) The date salary offset deductions 

will begin; and 
(iv) The amount of such deductions. 
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(2) Incomplete claim. When the En-
dowment receives an incomplete cer-
tification of debt from a creditor agen-
cy, the Endowment will return the 
claim with a notice that the creditor 
agency must comply with the proce-
dures required under 5 U.S.C. 5514 and 5 
CFR part 550, subpart K, and must 
properly certify a claim to the Endow-
ment before the Endowment will take 
action to collect from the employee’s 
current pay account. 

(3) The Endowment is not authorized 
to review the merits of the creditor 
agency’s determination with respect to 
the amount or validity of the debt cer-
tified by the creditor agency. 

(4) Employees who transfer from the 
Endowment to another paying agency. 
If, after the creditor agency has sub-
mitted the claim to the Endowment, 
the employee transfers from the En-
dowment to a different paying agency 
before the debt is collected in full, the 
Endowment will certify the total 
amount collected on the debt and no-
tify the employee and the creditor 
agency in writing. The notification to 
the creditor agency will include infor-
mation on the employee’s transfer. 

§ 1150.24 Under what conditions will 
the Endowment make a refund of 
amounts collected by salary offset? 

(a) If the Endowment is the creditor 
agency, it will promptly refund any 
amount deducted under the authority 
of 5 U.S.C. 5514, when: 

(1) The debt is waived or all or part of 
the funds deducted are otherwise found 
not to be owed (unless expressly pro-
hibited by statute or regulation); or 

(2) An administrative or judicial 
order directs the Endowment to make 
a refund. 

(b) Unless required or permitted by 
law or contract, refunds under this sec-
tion will not bear interest. 

§ 1150.25 Will the collection of a claim 
by salary offset act as a waiver of 
my rights to dispute the claimed 
debt? 

Your involuntary payment of all or 
any portion of a debt under this sub-
part will not be construed as a waiver 
of any rights that you may have under 
5 U.S.C. 5514 or other provisions of a 
law or written contract, unless there 

are statutory or contractual provisions 
to the contrary. 

Subpart C—Tax Refund Offset 

§ 1150.30 Which debts can the Endow-
ment refer to the Treasury for col-
lection by offsetting tax refunds? 

(a) The regulations in this subpart 
implement 31 U.S.C. 3720A, which au-
thorizes the Treasury to reduce a tax 
refund by the amount of a past-due, le-
gally enforceable debt owed to a Fed-
eral agency. 

(b) For purposes of this section, a 
past-due, legally enforceable debt ref-
erable to the Treasury for tax refund 
offset is a debt that is owed to the En-
dowment and: 

(1) Is at least $25.00; 
(2) Except in the case of a judgment 

debt, has been delinquent for at least 
three months and will not have been 
delinquent more than 10 years at the 
time the offset is made; 

(3) Cannot currently be collected 
under the salary offset provisions of 5 
U.S.C. 5514; 

(4) Is ineligible for administrative 
offset under 31 U.S.C. 3716(a) by reason 
of 31 U.S.C. 3716(c)(2) or cannot be col-
lected by administrative offset under 31 
U.S.C. 3716(a) by the Endowment 
against amounts payable to the debtor 
by the Endowment; 

(5) With respect to which the Endow-
ment has 

(i) given the debtor at least 60 days 
to present evidence that all or part of 
the debt is not past due or legally en-
forceable, 

(ii) considered evidence presented by 
the debtor, and 

(iii) determined that an amount of 
the debt is past due and legally en-
forceable; 

(6) Has been disclosed by the Endow-
ment to a credit reporting agency as 
authorized by 31 U.S.C. 3711(e) and 
§ 1150.12 of this part, unless the credit 
reporting agency would be prohibited 
from reporting information concerning 
the debt by reason of 15 U.S.C. 1681c; 

(7) With respect to which the Endow-
ment has notified or has made a rea-
sonable attempt to notify the debtor 
that: 

(i) The debt is past due, and 
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(ii) Unless repaid within 60 days of 
the date of the Notice, the debt may be 
referred to the Treasury for offset 
against any refund of overpayment of 
tax; and 

(8) All other requirements of 31 
U.S.C. 3720A and the Treasury regula-
tions relating to the eligibility of a 
debt for tax return offset (31 CFR 285.2) 
have been satisfied. 

§ 1150.31 What are the Endowment’s 
procedures for collecting debts by 
tax refund offset? 

(a) The Chairperson will be the point 
of contact with the Treasury for ad-
ministrative matters regarding the off-
set program. 

(b) The Endowment will ensure that 
the procedures prescribed by the Treas-
ury are followed in developing informa-
tion about past-due debts and submit-
ting the debts to the Treasury. 

(c) The Endowment will submit to 
the Treasury a notification of a tax-
payer’s liability for past-due legally 
enforceable debt. This notification will 
contain the following: 

(1) The name and taxpayer identifica-
tion number of the debtor; 

(2) The amount of the past-due and 
legally enforceable debt; 

(3) The date on which the original 
debt became past due; and 

(4) A statement certifying that, with 
respect to each debt reported, all of the 
requirements of § 1150.30(b) have been 
satisfied. 

(d) For purposes of this section, no-
tice that collection of the debt is af-
fected by a bankruptcy proceeding in-
volving the debtor will bar referral of 
the debt to the Treasury. 

(e) The Endowment shall promptly 
notify the Treasury to correct data 
when it: 

(1) Determines that an error has been 
made with respect to a debt that has 
been referred; 

(2) Receives or credits a payment on 
the debt; or 

(3) Receives notice that the person 
owing the debt has filed for bankruptcy 
under Title 11 of the United States 
Code or has been adjudicated bankrupt 
and the debt has been discharged. 

(f) When advising debtors of an intent 
to refer a debt to the Treasury for off-
set, the Endowment will also advise 

debtors of remedial actions available 
to defer the offset or prevent it from 
taking place. 

Subpart D—Administrative Offset 
§ 1150.40 Under what circumstances 

will the Endowment collect 
amounts that I owe to the Endow-
ment (or some other Federal agen-
cy) by offsetting the debt against 
payments that the Endowment (or 
some other Federal agency) owes 
me? 

(a) The regulations in this subpart 
apply to the collection of any debts 
you owe to the Endowment, or to any 
request from another Federal agency 
that the Endowment collect a debt you 
owe by offsetting your debt against a 
payment the Endowment owes you. Ad-
ministrative offset is authorized under 
Section 5 of the Federal Claims Collec-
tion Act of 1966, as amended (31 U.S.C. 
3716). The Endowment shall carry out 
administrative offset in accordance 
with the provisions of the Federal 
Claims Collection Standards; the regu-
lations in this subpart are intended 
only to supplement the provisions of 
the Federal Claims Collection Stand-
ards. 

(b) The Chairperson, after attempting 
to collect a debt you owe to the Endow-
ment under Section 3(a) of the Federal 
Claims Collection Act of 1966, as 
amended (31 U.S.C. 3711(a)), may col-
lect the debt by administrative offset, 
subject to the following: 

(1) The debt you owe is certain in 
amount; and 

(2) It is in the best interest of the En-
dowment to collect your debt by ad-
ministrative offset because of the de-
creased costs of collection and accel-
eration in the payment of the debt. 

(c) No collection by administrative 
offset will be made on any debt that 
has been outstanding for more than 10 
years unless facts material to the En-
dowment or a federal agency’s right to 
collect the debt were not known, and 
reasonably could not have been known, 
by the official or officials responsible 
for discovering and collecting the debt. 

(d) The regulations in this subpart do 
not apply to: 

(1) A case in which administrative 
offset of the type of debt involved is ex-
plicitly prohibited by statute; or 
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(2) Debts owed to the Endowment by 
Federal agencies. 

§ 1150.41 How will the Endowment re-
quest that my debt to the Endow-
ment be collected by offset against 
some payment that another Federal 
agency owes me? 

The Chairperson may request that 
funds due and payable to you by an-
other Federal agency instead be paid to 
the Endowment to satisfy a debt you 
owe to the Endowment. In requesting 
administrative offset, the Endowment 
will certify in writing to the Federal 
agency that is holding funds for you: 

(a) That you owe the debt; 
(b) The amount and basis of the debt; 

and 
(c) That the Endowment has com-

plied with the requirements of 31 
U.S.C. 3716, its own administrative off-
set regulations in this subpart, and the 
applicable provisions of the Federal 
Claims Collection Standards with re-
spect to providing you with due proc-
ess. 

§ 1150.42 What procedures will the En-
dowment use to collect amounts I 
owe to a Federal agency by offset-
ting a payment that the Endowment 
would otherwise make to me? 

(a) Any Federal agency may request 
that the Endowment administratively 
offset funds due and payable to you in 
order to collect a debt you owe to that 
agency. The Endowment will initiate 
the requested offset only upon: 

(1) Receipt of written certification 
from the creditor agency stating: 

(i) That you owe the debt; 
(ii) The amount and basis of the debt; 
(iii) That the agency has prescribed 

regulations for the exercise of adminis-
trative offset; and 

(iv) That the agency has complied 
with its own administrative offset reg-
ulations and with the applicable provi-
sions of the Federal Claims Collection 
Standards, including providing you 
with any required hearing or review; 
and 

(2) A determination by the Chair-
person that offsetting funds payable to 
you by the Endowment in order to col-
lect a debt owed by you would be in the 
best interest of the United States as 
determined by the facts and cir-
cumstances of the particular case, and 

that such an offset would not otherwise 
be contrary to law. 

(b) Multiple debts. In instances where 
two or more creditor agencies are seek-
ing administrative offsets, or where 
two or more debts are owed to a single 
creditor agency, the Endowment may, 
in its discretion, allocate the amount 
it owes to you to the creditor agencies 
in accordance with the best interest of 
the United States as determined by the 
facts and circumstances of the par-
ticular case, paying special attention 
to applicable statutes of limitations. 

§ 1150.43 When may the Endowment 
make an offset in an expedited 
manner? 

The Endowment may effect an ad-
ministrative offset against a payment 
to be made to you before completion of 
the procedures required by §§ 1150.41 
and 1150.42 if failure to take the offset 
would substantially jeopardize the En-
dowment’s ability to collect the debt 
and the time before the payment is to 
be made does not reasonably permit 
the completion of those procedures. An 
expedited offset will be followed 
promptly by the completion of those 
procedures. Amounts recovered by off-
set, but later found not to be owed to 
the Endowment, will be promptly re-
funded. 

§ 1150.44 Can a judgment I have ob-
tained against the United States be 
used to satisfy a debt that I owe to 
the Endowment? 

Collection by offset against a judg-
ment obtained by a debtor against the 
United States will be accomplished in 
accordance with 31 U.S.C. 3728. 

PART 1151—NONDISCRIMINATION 
ON THE BASIS OF HANDICAP 

Subpart A—General Provisions 

Sec. 
1151.1 Purpose. 
1151.2 Application. 
1151.3 Definitions. 
1151.4 Notice. 
1151.5 Inconsistent State laws and effect of 

employment opportunities. 
1151.6–1151.10 [Reserved] 
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Subpart B—Standards for Determining Who 
Are Handicapped Persons 

1151.11 Handicapped person. 
1151.12 Qualified handicapped person. 
1151.13–1151.15 [Reserved] 

Subpart C—Discrimination Prohibited 

GENERAL 

1151.16 General prohibitions against dis-
crimination. 

1151.17 Specific discriminatory actions pro-
hibited. 

1151.18 Illustrative examples. 
1151.19–1151.20 [Reserved] 

ACCESSIBILITY 

1151.21 Discrimination prohibited. 
1151.22 Existing facilities. 
1151.23 New construction. 
1151.24 Historic properties. [Reserved] 
1151.25–1151.30 [Reserved] 

EMPLOYMENT 

1151.31 Discrimination prohibited. 
1151.32 Reasonable accommodation. 
1151.33 Employment criteria. 
1151.34 Preemployment inquiries. 
1151.35–1151.40 [Reserved] 

Subpart D—Enforcement 

1151.41 Assurances required. 
1151.42 Self evaluation. 
1151.43 Adoption of grievance procedures. 
1151.44 Endowment enforcement and com-

pliance procedures. 
1151.45–1151.50 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 44 FR 22734, Apr. 17, 1979, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 1151.1 Purpose. 
The purpose of this part is to imple-

ment section 504 of the Rehabilitation 
Act of 1973, which is designed to elimi-
nate discrimination on the basis of 
handicap in any program or activity 
receiving Federal financial assistance. 

§ 1151.2 Application. 
This part applies to each recipient of 

financial assistance from the National 
Endowment for the Arts and to each 
program or activity that receives such 
assistance. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.3 Definitions. 

As used in this part, the term: 
(a) The Act means the Rehabilitation 

Act of 1973, Public Law 93–112, as 
amended by the Rehabilitation Act 
Amendments of 1974, (Pub. L. 93–516, 29 
U.S.C. 706 et seq.) and the Comprehen-
sive Rehabilitation Services Amend-
ments of 1978, (Pub. L. 95–602). 

(b) Section 504 means section 504 of 
the Act. 

(c) Endowment means the National 
Endowment for the Arts. 

(d) Chairman means the Chairman, 
National Endowment for the Arts. 

(e) Recipient means any state or its 
political subdivision, any instrumen-
tality of a state or its political subdivi-
sion, any public or private agency, in-
stitution, organization, or other enti-
ty, or any person to which federal fi-
nancial assistance is extended directly 
or through another recipient, including 
any successor, assignee, or transferee 
of a recipient, but excluding the ulti-
mate beneficiary of the assistance. 

(f) Federal financial assistance means 
any grant, loan, contract (other than a 
procurement contract or a contract of 
insurance or guaranty), or any other 
arrangement by which the Endowment 
provides or otherwise makes available 
assistance in the form of: 

(1) Funds; 
(2) Services of federal personnel; or 
(3) Real and personal property or any 

interest in or use of such property, in-
cluding: 

(i) Transfers of leases of such prop-
erty for less than fair market value or 
for reduced consideration; and, 

(ii) proceeds from a subsequent trans-
fer or lease of such property if the fed-
eral share of its fair market value is 
not returned to the Federal Govern-
ment. 

(g) Facility means all or any portion 
of buildings, structures, equipment, 
roads, walks, parking lots, or other 
real or personal property or interest in 
such property. 

(h) Program or activity means all of 
the operations of any entity described 
in paragraphs (h)(1) through (4) of this 
section, any part of which is extended 
Federal financial assistance: 
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(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (h)(1), (2), or (3) 
of this section. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.4 Notice. 
(a) A recipient shall take appropriate 

initial and continuing steps to notify 
participants, beneficiaries, applicants, 
and employees, including those with 
impaired vision or hearing, and unions 
or professional organizations holding 
collective bargaining or professional 
agreements with the recipient that it 
does not discriminate on the basis of 
handicap in violation of section 504 and 
this part. The notification shall state, 
where appropriate, that the recipient 
does not discriminate in admission or 
access to, or employment in, its pro-
grams or activities. Methods of initial 

and continuing notification may in-
clude the posting of notices, publica-
tion in print, audio, and visual media, 
placement of notices in a recipient’s 
publication, and distribution of other 
written and verbal communications. 

(b) If a recipient publishes or uses re-
cruitment materials or publications 
containing general information that it 
makes available to participants, bene-
ficiaries, applicants, or employees, it 
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section. 
A recipient may meet the requirement 
of this paragraph either by including 
appropriate inserts in existing mate-
rials and publications or by revising 
and reprinting the materials and publi-
cations. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.5 Inconsistent State laws and ef-
fect of employment opportunities. 

(a) Recipients are not excused from 
complying with this part as a result of 
state or local laws which limit the eli-
gibility of handicapped persons to re-
ceive services or to practice a profes-
sion or occupation. 

(b) The presence of limited employ-
ment opportunities in a particular pro-
fession does not excuse a recipient 
from complying with the regulation. 
For example, a music school receiving 
Endowment financial assistance could 
not deny admission to a qualified blind 
applicant because a blind singer may 
experience more difficulty than a non-
handicapped singer in finding a job. 

§§ 1151.6–1151.10 [Reserved] 

Subpart B—Standards for Deter-
mining Who Are Handi-
capped Persons 

§ 1151.11 Handicapped person. 
(a) Handicapped person means any 

person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 
For purposes of section 504, in connec-
tion with employment, this term does 
not include any individual who is an al-
coholic or drug abuser whose current 
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use of alcohol or drugs prevents such 
individual from performing the duties 
of the job in question or whose employ-
ment, by reason of such current alco-
hol or drug abuse, would constitute a 
direct threat to the property or safety 
of others. 

(b) As used in paragraph (a) of this 
section, the phrase: 

(1) Physical or mental impairment 
means: 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genito-urinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional and 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alcoholism. 

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means: 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but that is treated 
by a recipient as constituting such a 
limitation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; 

(iii) Has none of the impairments de-
fined in paragraph (b)(1) of this section 

but is treated by a recipient as having 
such an impairment. 

§ 1151.12 Qualified handicapped per-
son. 

Qualified handicapped person means: 
(a) With respect to employment, a 

handicapped person who, with reason-
able accommodation, can perform the 
essential functions of the job in ques-
tion; and 

(b) With respect to services, a handi-
capped person who meets the essential 
eligibility requirements for the receipt 
of such services. 

§§ 1151.13–1151.15 [Reserved] 

Subpart C—Discrimination 
Prohibited 

GENERAL 

§ 1151.16 General prohibitions against 
discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity which receives federal 
financial assistance. 

(b) These regulations do not prohibit 
the exclusion of nonhandicapped per-
sons or persons with a specific type of 
handicap from aid, benefits, or services 
limited by Federal statute or executive 
order to handicapped persons or per-
sons with a different type of handicap. 

(c) Recipients shall take appropriate 
steps to insure that no handicapped in-
dividual is denied the benefits of, ex-
cluded from participation in, or other-
wise subjected to discrimination in any 
program or activity receiving Endow-
ment financial assistance because of 
the absence of appropriate auxiliary 
aids for individuals with impaired sen-
sory, manual, or speaking skills. 

(d) Recipients shall take appropriate 
steps to insure that communications 
with their applicants, employees, and 
beneficiaries are available to persons 
with impaired vision and hearing. 
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(e) Recipients shall administer pro-
grams or activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.17 Specific discriminatory ac-
tions prohibited. 

(a) A recipient, in providing any aid, 
benefit, or service, either directly or 
through contractual, licensing, or 
other arrangements, shall not, on the 
basis of handicap: 

(1) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(2) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(3) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(4) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons unless such action is necessary 
to provide qualified handicapped per-
sons with aid, benefits, or services that 
are as effective as those provided to 
others; 

(5) Aid or perpetuate discrimination 
against a qualified handicapped person 
by providing significant assistance to 
an agency, organization, or person that 
discriminates on the basis of handicap 
in providing any aid, benefit, or service 
to beneficiaries of the recipient’s pro-
gram or activity; 

(6) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(7) Otherwise limit a qualified handi-
capped person in the enjoyment of any 
right, privilege, advantage, or oppor-
tunity enjoyed by others receiving an 
aid, benefit, or service. 

(b) Despite the existence of separate 
or different aid, benefits, or services 
provided in accordance with this part, 
a recipient may not deny a qualified 

handicapped person the opportunity to 
participate in such aid, benefits, or 
services that are not separate or dif-
ferent. 

(c) A recipient may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration: 

(1) That have the effect of subjecting 
qualified handicapped persons to dis-
crimination on the basis of handicap; 

(2) That have the purpose or effect of 
defeating or substantially impairing 
accomplishment of the objectives of 
the recipient’s program or activity 
with respect to handicapped persons; or 

(3) That perpetuate the discrimina-
tion of another recipient if both recipi-
ents are subject to common adminis-
trative control or are agencies of the 
same state. 

(d) A recipient may not, in deter-
mining the site or location of a facil-
ity, make selections: 

(1) That have the effect of excluding 
handicapped persons from, denying 
them the benefits of, or otherwise sub-
jecting them to discrimination under 
any program or activity that receives 
federal financial assistance; or 

(2) That have the purpose or effect of 
defeating or substantially impairing 
the accomplishment of the objectives 
of the program or activity with respect 
to handicapped persons. 

(e) As used in this section, the aid, 
benefit, or service provided under a 
program or activity receiving federal 
financial assistance includes any aid, 
benefit, or service provided in or 
through a facility that has been con-
structed, expanded, altered, leased or 
rented, or otherwise acquired, in whole 
or in part, with federal financial assist-
ance. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.18 Illustrative examples. 
(a) The following examples will illus-

trate the application of the foregoing 
provisions to some of the activities 
funded by the National Endowment for 
the Arts. 

(1) A museum exhibition catalogue or 
small press editions supported by the 
Endowment may be made usable by the 
blind and the visually impaired 
through cassette tapes, records, discs, 
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braille, readers and simultaneous pub-
lications; 

(2) A theatre performance supported 
by Federal funds may be made avail-
able to deaf and hearing impaired per-
sons through the use of a sign language 
interpreter or by providing scripts in 
advance of the performance. 

(3) A performing arts organization re-
ceiving Federal funds and offering, for 
example, a specific event in an inacces-
sible facility may arrange to provide a 
reasonable opportunity for that spe-
cific event to be offered to the public 
at large in an alternative accessible 
space; e.g., a theatre offering four dif-
ferent plays a season may offer at least 
one performance of each play in an al-
ternative accessible space. 

(4) Recipients of federal funds should 
make every effort to assure that they 
do not support organizations or indi-
viduals that discriminate; 

(5) A handicapped person with experi-
ence and expertise equal to qualifica-
tion standards established by a plan-
ning or advisory board may not be ex-
cluded from participation on the board 
on the basis of handicap. This does not 
mean that every planning or advisory 
board necessarily must include a 
handicapped person. 

(b) Despite the existence of permis-
sible separate or different aid, benefits, 
or services, e.g., periodic performances 
in alternative accessible spaces, a 
physically handicapped person who 
wishes to be, and can be, escorted to a 
seat, may not be denied such access to 
an otherwise inaccessible theatre. 

(c) State arts agencies are obligated 
to develop methods of administering 
federal funds so as to ensure that 
handicapped persons are not subjected 
to discrimination on the basis of handi-
cap either by sub-grantees or by the 
manner in which the funds are distrib-
uted. 

(d) In the event Endowment funds are 
utilized to construct, expand, alter, 
lease or rent a facility, the aid, bene-
fits, or services provided in or through 
that facility must be conducted in ac-
cordance with these regulations, e.g., a 
museum receiving a grant to renovate 
an existing facility must assure that 
all museum aid, benefits, or services 
conducted in that facility are acces-
sible to handicapped persons. 

(e) In carrying out the mandate of 
section 504 and these implementing 
regulations recipients should make 
every effort to administer Endowment 
assisted programs or activities in a set-
ting in which able-bodied and disabled 
persons are integrated, e.g., tours made 
available to the hearing impaired 
should be open to the public at large 
and everyone should be permitted to 
enjoy the benefits of a tactile experi-
ence in a museum. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§§ 1151.19–1151.20 [Reserved] 

ACCESSIBILITY 

§ 1151.21 Discrimination prohibited. 

No qualified handicapped person 
shall, because a recipient’s facilities 
are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity to which this part applies. 

§ 1151.22 Existing facilities. 

(a) A recipient shall operate each 
program or activity to which this part 
applies so that when each part is 
viewed in its entirety it is readily ac-
cessible to and usable by handicapped 
persons. This paragraph does not nec-
essarily require a recipient to make 
each of its existing facilities or every 
part of a facility accessible to and usa-
ble by handicapped persons. 

(b) A recipient may comply with the 
requirement f paragraph (a) of this sec-
tion through alteration of existing fa-
cilities, the construction of new facili-
ties, or any other methods that result 
in making its program or activity ac-
cessible to handicapped persons. A re-
cipient is not required to make struc-
tural changes in existing facilities 
where other methods are effective in 
achieving compliance with paragraph 
(a) of this section. In choosing among 
available methods for meeting the re-
quirement of paragraph (a) of this sec-
tion, a recipient shall give priority to 
those methods that serve handicapped 
persons in the most integrated setting 
appropriate. 
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(c) Time period. A recipient shall com-
ply with the requirement of paragraph 
(a) of this section within sixty days of 
the effective date of this part except 
that where structural changes are nec-
essary such changes shall be made as 
soon as possible but in no event later 
than three years after the effective 
date of this part. 

(d) Transition plan. In the event 
structural changes to facilities are nec-
essary to meet the requirement of 
paragraph (a) of this section, a recipi-
ent shall develop, within one year of 
the effective date of this part, a transi-
tion plan setting forth the steps nec-
essary to complete such changes. The 
plan shall be developed with the assist-
ance of interested persons, including 
handicapped persons or organizations 
representing handicapped persons. 
Upon request, the recipient shall make 
available for public inspection a copy 
of the transition plan. The plan shall, 
at a minimum: 

(1) Identify physical obstacles in the 
recipient’s facilities that limit the ac-
cessibility of its program or activity to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve full ac-
cessibility under paragraph (a) of this 
section and, if the time period of the 
transition plan is longer than one year, 
identify steps that will be taken during 
each year of the transition period; and 

(4) Indicate the person responsible for 
implementation of the plan. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.23 New construction. 
(a) Design, construction, and alteration. 

New facilities shall be designed and 
constructed to be readily accessible to 
and usable by handicapped persons. Al-
terations to existing facilities shall, to 
the maximum extent feasible, be de-
signed and constructed to be readily 
accessible to and usable by handi-
capped persons. 

(b) Conformance with Uniform Federal 
Accessibility Standards. (1) Effective as 
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-

form Federal Accessibility Standards 
(USAF) (appendix A to 41 CFR subpart 
101–19.6) shall be deemed to comply 
with the requirements of this section 
with respect to those buildings. Depar-
tures from particular technical and 
scoping requirements of UFAS by the 
use of other methods are permitted 
where substantially equivalent or 
greater access to and usability of the 
building is provided. 

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms 
and other spaces that, because of their 
intended use, will not require accessi-
bility to the public or beneficiaries or 
result in the employment or residence 
therein of persons with physical handi-
caps. 

(3) This section does not require re-
cipients to make building alterations 
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member. 

[44 FR 22734, Apr. 17, 1979, as amended at 55 
FR 52138, 52142, Dec. 19, 1990] 

§ 1151.24 Historic properties. [Re-
served] 

§§ 1151.25–1151.30 [Reserved] 

EMPLOYMENT 

§ 1151.31 Discrimination prohibited. 
(a) No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
that receives federal financial assist-
ance. 

(b) A recipient shall make all deci-
sions concerning employment under 
any program or activity to which this 
part applies in a manner which ensures 
that discrimination on the basis of 
handicap does not occur and may not 
limit, segregate, or classify applicants 
or employees in any way that ad-
versely affects their opportunities or 
status because of handicap. 

(c) A recipient may not participate in 
a contractual or other relationship 
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by 
this subpart. The relationships referred 
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to in this paragraph include relation-
ships with employment and referral 
agencies, with labor unions, with orga-
nizations providing or administering 
fringe benefits to employees of the re-
cipients, and with organizations pro-
viding training and apprenticeships. 

(d) The prohibition against discrimi-
nation in employment applies to the 
following activities: 

(1) Recruitment, advertising, and the 
processing of applications for employ-
ment; 

(2) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return 
from layoff, and rehiring; 

(3) Rates of pay or any other form of 
compensation and changes in com-
pensation; 

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression, 
and seniority lists; 

(5) Leaves of absences, sick leave, or 
any other leave; 

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(7) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, and selection 
for leaves of absence to pursue train-
ing; 

(8) Employer sponsored activities, in-
cluding those that are social or rec-
reational; and 

(9) Any other term, condition, or 
privilege of employment. 

(e) A recipient’s obligation to comply 
with this subpart is not affected by any 
inconsistent term of any collective 
bargaining agreement to which it is a 
party. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.32 Reasonable accommodation. 
(a) A recipient shall make reasonable 

accommodation to the known physical 
or mental limitations of an otherwise 
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation 
would impose an undue hardship on the 
operation of its program or activity. 

(b) Reasonable accommodation may 
include: 

(1) Making facilities used by employ-
ees readily accessible to and usable by 
handicapped persons; and 

(2) Job restructuring, part-time or 
modified work schedules, acquisition, 
or modification of equipment or de-
vices, such as use of telecommuni-
cation devices and amplifiers on tele-
phones, the provision of readers or in-
terpreters, and other similar actions. 

(c) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue 
hardship on the operation of a recipi-
ent’s program or activity, factors to be 
considered include: 

(1) The overall size of the recipient’s 
program or activity with respect to 
number of employees, number and type 
of facilities, and size of budget; 

(2) The type of the recipient’s oper-
ation, including the composition and 
structure of the recipient’s workforce; 
and 

(3) The nature and cost of the accom-
modation needed. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 

§ 1151.33 Employment criteria. 

(a) A recipient may not make use of 
any employment test or other selection 
criterion that screens out or tends to 
screen out handicapped persons or any 
class of handicapped persons unless: 

(1) The test score or other selection 
criterion, as used by the recipient, is 
shown to be job-related for the position 
in question; and 

(2) Alternative job-related tests or 
criteria are unavailable. 

(b) A recipient shall select and ad-
minister tests concerning employment 
so as best to ensure that, when admin-
istered to an applicant or employee 
who has a handicap that impairs sen-
sory, manual, or speaking skills, the 
test results accurately reflect the ap-
plicant’s or employee’s job skills, apti-
tude, or other factors relevant to ade-
quate performance of the job in ques-
tion. 

§ 1151.34 Preemployment inquiries. 

A recipient may not, except as pro-
vided below, conduct a preemployment 
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medical examination, make preemploy-
ment inquiry as to whether the appli-
cant is a handicapped person, or in-
quire as to the nature or severity of a 
handicap. A recipient may, however, 
make preemployment inquiry into an 
applicant’s ability to perform job-re-
lated functions. 

(a) When a recipient is taking reme-
dial action to correct the effects of 
past discrimination, when a recipient 
is taking voluntary action to overcome 
the effects of conditions that resulted 
in limited participation in its federally 
assisted program or activity, or when a 
recipient is taking affirmative action 
pursuant to section 504 of the Act, the 
recipient may invite applicants for em-
ployment to indicate whether and to 
what extent they are handicapped, pro-
vided, that: 

(1) The recipient states clearly on 
any written questionnaire used for this 
purpose or makes clear orally if no 
written questionnaire is used that the 
information requested is intended for 
use solely in connection with its reme-
dial action obligations or its voluntary 
or affirmative action efforts; and 

(2) The recipient states clearly that 
the information is being requested on a 
voluntary basis, that it will be kept 
confidential as provided in paragraph 
(c) of this section, that refusal to pro-
vide it will not subject the applicant or 
employee to any adverse treatment, 
and that it will be used only in accord-
ance with this part. 

(b) Nothing in this section shall pro-
hibit a recipient from conditioning an 
offer of employment on the results of a 
medical examination conducted prior 
to the employee’s entrance on duty, 
provided, that: 

(1) All entering employees are sub-
jected to such an examination regard-
less of handicap; and 

(2) The results of such an examina-
tion are used only in accordance with 
the requirements of this part. 

(c) Information obtained in accord-
ance with this section as to the med-
ical condition or history of the appli-
cant shall be collected and maintained 
on separate forms that shall be ac-
corded confidentiality as medical 
records, except that: 

(1) Supervisors and managers may be 
informed regarding restrictions on the 

work or duties of handicapped persons 
and regarding necessary accommoda-
tions; 

(2) First aid and safety personnel 
may be informed, where appropriate, if 
the condition might require emergency 
treatment; and 

(3) Government officials inves-
tigating compliance with the Act shall 
be provided relevant information upon 
request. 

[44 FR 22734, Apr. 17, 1979; 45 FR 57129, Aug. 
27, 1980] 

§§ 1151.35–1151.40 [Reserved] 

Subpart D—Enforcement 

§ 1151.41 Assurances required. 

(a) An applicant for federal financial 
assistance to which this part applies 
shall submit an assurance, on a form 
specified by the Chairman, that the 
program or activity will be operated in 
compliance with this part. An appli-
cant may incorporate these assurances 
by reference in subsequent applications 
to the Endowment. 

(b) Duration of obligation. (1) In the 
case of federal financial assistance ex-
tended to provide personal property, 
the assurance will obligate the recipi-
ent for the period during which it re-
tains ownership or possession of the 
property. 

(2) In all other cases the assurance 
will obligate the recipient for the pe-
riod during which federal financial as-
sistance is extended. 

(c) Covenants. Where property is pur-
chased or improved with federal finan-
cial assistance, the recipient shall 
agree to include in any instrument ef-
fecting or recording any transfer of the 
property a covenant running with the 
property assuring nondiscrimination 
for the period during which the real 
property is used for a purpose for which 
the federal financial assistance is ex-
tended or for another purpose involving 
the provision of similar services or 
benefits. 

[44 FR 22734, Apr. 17, 1979, as amended at 68 
FR 51384, Aug. 26, 2003] 
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§ 1151.42 Self evaluation. 

(a) A recipient shall within six 
months of the effective date of this 
part: 

(1) Evaluate, with the assistance of 
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, its cur-
rent policies and practices and the ef-
fects thereof that do not or may not 
meet the requirements of this part; 

(2) Modify, after consultation with 
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, any 
policies and practices that do not meet 
the requirements of this part; and 

(3) Take, after consultation with in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, appro-
priate remedial steps to eliminate the 
effects of any discrimination that re-
sulted from adherence to these policies 
and practices. 

(4) Maintain on file, make available 
for public inspection, and provide to 
the Endowment upon request, for at 
least three years following completion 
of the self-evaluation: 

(i) A list of the interested persons 
consulted; 

(ii) A description of areas examined 
and any problems identified; and, 

(iii) A description of any modifica-
tions made and of any remedial steps 
taken. 

(5) The completed self-evaluation 
should be signed by a responsible offi-
cial designated to coordinate the re-
cipient’s efforts in connection with this 
section. 

§ 1151.43 Adoption of grievance proce-
dures. 

A recipient may adopt an internal 
grievance procedure in order to provide 
for the prompt and equitable resolution 
of complaints alleging any action pro-
hibited by this part. A responsible offi-
cial should be designated to coordinate 
the recipient’s efforts in connection 
with this section. Such procedures need 
not be established with respect to com-
plaints from applicants for employ-
ment. 

§ 1151.44 Endowment enforcement and 
compliance procedures. 

The procedural provisions applicable 
to title VI of the Civil Rights Act of 
1964 apply to this part. These proce-
dures are found in §§ 1110.8 through 
1110.11 of part 1110 of this title. 

§§ 1151.45–1151.50 [Reserved] 

PART 1152—INTERGOVERNMENTAL 
REVIEW OF NATIONAL ENDOW-
MENT FOR THE ARTS PROGRAMS 
AND ACTIVITIES 

Sec. 
1152.1 What is the purpose of these regula-

tions? 
1152.2 What definitions apply to these regu-

lations? 
1152.3 What programs and activities of the 

Endowment are subject to these regula-
tions? 

1152.4 What are the Chairman’s general re-
sponsibilities under the Order? 

1152.5 What is the Chairman’s obligation 
with respect to Federal interagency co-
ordination? 

1152.6 What procedures apply to the selec-
tion of programs and activities under 
these regulations? 

1152.7 How does the Chairman communicate 
with state and local officials concerning 
the Endowment’s programs and activi-
ties? 

1152.8 How does the Chairman provide 
states with an opportunity to comment 
on proposed Federal financial assistance? 

1152.9 How does the Chairman receive and 
respond to comments? 

1152.10 How does the Chairman make efforts 
to accommodate intergovernmental con-
cerns? 

1152.11 What are the Chairman’s obligations 
in interstate situations? 

1152.12 How may a state simplify, consoli-
date, or substitute federally required 
state plans? 

1152.13 May the Chairman waive any provi-
sion of these regulations? 

AUTHORITY: E.O. 12372, July 14, 1982 (47 FR 
30959), as amended April 8, 1983 (48 FR 15887); 
sec. 401 of the Intergovernmental Coopera-
tion Act of 1968, as amended (31 U.S.C. 6506) 

SOURCE: 48 FR 29352, June 24, 1983, unless 
otherwise noted. 
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§ 1152.1 What is the purpose of these 
regulations? 

(a) The regulations in this part im-
plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams,’’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations 
also implement applicable provisions of 
section 401 of the Intergovernmental 
Cooperation Act of 1968. 

(b) these regulations are intended to 
foster an intergovernmental partner-
ship and a strengthened Federalism by 
relying on state processes and on state, 
areawide, regional and local coordina-
tion for review of proposed Federal fi-
nancial assistance and direct Federal 
development. 

(c) These regulations are intended to 
improve the internal management of 
the Endowment, and are not intended 
to create any right or benefit enforce-
able at law by a party against the En-
dowment or its officers. 

§ 1152.2 What definitions apply to 
these regulations? 

Chairman means the Chairman of the 
National Endowment for the Arts or an 
official or employee of the Endowment 
acting for the Chairman under a dele-
gation of authority. 

Endowment means the National En-
dowment for the Arts. 

Order means Executive Order 12372, 
issued July 14, 1982, and amended April 
8, 1983 and titled ‘‘Intergovernmental 
Review of Federal Programs.’’ 

State means any of the 50 states, the 
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands. 

§ 1152.3 What programs and activities 
of the Endowment are subject to 
these regulations? 

The Chairman publishes in the FED-
ERAL REGISTER a list of the Endow-
ment’s programs and activities that 
are subject to these regulations. 

§ 1152.4 What are the Chairman’s gen-
eral responsibilities under the 
Order? 

(a) The Chairman provides opportuni-
ties for consultation by elected offi-

cials of those state and local govern-
ments that would provide the non-Fed-
eral funds for, or that would be directly 
affected by, proposed Federal financial 
assistance from the Endowment. 

(b) If a state adopts a process under 
the Order to review and coordinate pro-
posed Federal financial assistance the 
Chairman, to the extent permitted by 
law: 

(1) Uses the state process to deter-
mine official views of state and local 
elected officials; 

(2) Communicates with state and 
local elected officials as early in a pro-
gram planning cycle as is reasonably 
feasible to explain specific plans and 
actions; 

(3) Makes efforts to accommodate 
state and local elected officials’ con-
cerns with proposed Federal financial 
assistance that is communicated 
through the state process; 

(4) Allows the states to simplify and 
consolidate existing federally required 
state plan submissions; 

(5) Where state planning and budg-
eting systems are sufficient and where 
permitted by law, encourages the sub-
stitution of state plans for federally re-
quired state plans; 

(6) Seeks the coordination of views of 
affected state and local elected offi-
cials in one state with those of another 
state when proposed Federal financial 
assistance has an impact on interstate 
metropolitan urban centers or other 
interstate areas; and 

(7) Supports state and local govern-
ments by discouraging the reauthoriza-
tion or creation of any planning orga-
nization which is federally-funded, 
which has a limited purpose, and which 
is not adequately representative of, or 
accountable to, state or local elected 
officials. 

§ 1152.5 What is the Chairman’s obliga-
tion with respect to Federal inter-
agency coordination? 

The Chairman to the extent prac-
ticable, consults with and seeks advice 
from all other substantially affected 
Federal departments and agencies in 
an effort to assure full coordination be-
tween such agencies and the Endow-
ment regarding programs and activi-
ties covered under these regulations. 
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§ 1152.6 What procedures apply to the 
selection of programs and activities 
under these regulations? 

(a) A state may select any program 
or activity published in the FEDERAL 
REGISTER in accordance with § 1152.3 of 
this part for intergovernmental review 
under these regulations. Each state, 
before selecting programs and activi-
ties shall consult with local elected of-
ficials. 

(b) Each state that adopts a process 
shall notify the Chairman of the En-
dowment’s programs and activities se-
lected for that process. 

(c) A state may notify the Chairman 
of changes in its selections at any 
time. For each change, the state shall 
submit to the Chairman an assurance 
that the state has consulted with elect-
ed local officials regarding the change. 
The Endowment may establish dead-
lines by which states are required to 
inform the Chairman of changes in 
their program selections. 

(d) The Chairman uses a state’s proc-
ess as soon as feasible, depending on in-
dividual programs and activities, after 
the Chairman is notified of its selec-
tions. 

§ 1152.7 How does the Chairman com-
municate with state and local offi-
cials concerning the Endowment’s 
programs and activities? 

(a) [Reserved] 
(b) The Chairman provides notice to 

directly affected state, areawide, re-
gional, and local entities in a state of 
proposed Federal financial assistance 
if— 

(1) The state has not adopted a proc-
ess under the Order; or 

(2) The assistance or development is 
under program or activity not selected 
for the state process. 
This notice is made by the publication 
in the FEDERAL REGISTER or other ap-
propriate means which the Endowment 
in its discretion deems appropriate. 

§ 1152.8 How does the Chairman pro-
vide states with an opportunity to 
comment on proposed Federal fi-
nancial assistance? 

(a) Except in unusual circumstance, 
the Chairman gives state processes or 
directly affected state, areawide, re-
gional and local officials and entities— 

(1) [Reserved] 
(2) At least 60 days from the date es-

tablished by the Chairman to comment 
on proposed Federal financial assist-
ance. 

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with 
the Endowment have been delegated. 

§ 1152.9 How does the Chairman re-
ceive and respond to comments? 

(a) The Chairman follows the proce-
dures in § 1152.10 if: 

(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all 
Federal agencies; and 

(2) That office or official transmits a 
state process recommendation for a 
program selected under § 1152.6. 

(b)(1) The single point of contact is 
not obligated to transmit comments 
from state, areawide, regional or local 
officials and entities where there is no 
state process recommendation. 

(2) If a state process recommendation 
is transmitted by a single point of con-
tact, all comments from state, 
areawide, regional, and local officials 
and entities that differ from it must 
also be transmitted. 

(c) If a state has not established a 
process, or is unable to submit a state 
process recommendation, state, 
areawide, regional and local officials 
and entities may submit comments to 
the Endowment. 

(d) If a program or activity is not se-
lected for a state process, state, 
areawide, regional and local officials 
and entities may submit comments to 
the Endowment. In addition, if a state 
process recommendation for a non-
selected program or activity is trans-
mitted to the Endowment by the single 
point of contact, the Chairman follows 
the procedure of § 1152.10 of this part. 

(e) The Chairman considers com-
ments which do not constitute a state 
process recommendation submitted 
under these regulations and for which 
the Chairman is not required to apply 
the procedures of § 1152.10 of this part, 
when such comments are provided by a 
single point of contact or directly to 
the Endowment by a commenting 
party. 
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§ 1152.10 How does the Chairman 
make efforts to accommodate inter-
governmental concerns? 

(a) If a state process provides a state 
process recommendation to the Endow-
ment through its single point of con-
tact, the Chairman either: 

(1) Accepts the recommendation; 
(2) Reaches a mutually agreeable so-

lution with the state process; or 
(3) Provides the single point of con-

tact with such written explanation of 
the decision, as the Chairman in his or 
her discretion deems appropriate. The 
Chairman may supplement the written 
explanation by also providing the ex-
planation to the single point of contact 
by telephone other telecommunication, 
or other means. 

(b) In any explanation under para-
graph (a)(3) of this section the Chair-
man informs the single point of con-
tact that: 

(1) The Endowment will not imple-
ment its decision for ten days after the 
single point of contact receives the ex-
planation; or 

(2) The Chairman has reviewed the 
decision and determined that, because 
of unusual circumstances, the ten-day 
waiting period is not feasible. 

(c) For purposes of computing the 
waiting period under paragraph (b)(1) 
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of 
mailing of such notification. 

§ 1152.11 What are the Chairman’s ob-
ligations in interstate situations? 

(a) The Chairman is responsible for: 
(1) Identifying proposed Gederal fi-

nancial assistance that has an impact 
on interstate areas; 

(2) Notifying appropriate officials 
and entities in states which have 
adopted a process and which select the 
Endowment’s program or activity; 

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities 
in those states that have not adopted a 
process under the Order or do not se-
lect the Endowment’s program or ac-
tivity; 

(4) Responding pursuant to § 1152.10 of 
this part if the Chairman receives a 
recommendation from a designated 
areawide agency transmitted by a sin-

gle point of contact, in cases in which 
the review, coordination, and commu-
nication with the Endowment have 
been delegated. 

(b) The Chairman uses the procedures 
in § 1152.10 if a state process provides a 
state process recommendation to the 
Endowment through a single point of 
contact. 

§ 1152.12 How may a state simplify, 
consolidate, or substitute federally 
required state plans? 

(a) As used in this section: 
(1) Simplify means that a state may 

develop its own format, choose its own 
submission date, and select the plan-
ning period for a state plan. 

(2) Consolidate means that a state 
may meet statutory and regulatory re-
quirements by combining two or more 
plans into one document and that the 
state can select the format, submission 
date, and planning period for the con-
solidated plan. 

(3) Substitute means that a state may 
use a plan or other document that it 
has developed for its own purposes to 
meet Federal requirements. 

(b) If not inconsistent with law, a 
state may decide to try to simplify, 
consolidate, or substitute Federally re-
quired state plans without prior ap-
proval by the Chairman. 

(c) The Chairman reviews each state 
plan that a state has simplified, con-
solidated, or substituted and accepts 
the plan only if it meets Federal re-
quirements. 

§ 1152.13 May the Chairman waive any 
provision of these regulations? 

In an emergency, the Chairman may 
waive any provision of these regula-
tions. 

PART 1153—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE NATIONAL EN-
DOWMENT FOR THE ARTS 

Sec. 
1153.101 Purpose. 
1153.102 Application. 
1153.103 Definitions. 
1153.104–1153.109 [Reserved] 
1153.110 Self-evaluation. 
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1153.111 Notice. 
1153.112–153.129 [Reserved] 
1153.130 General prohibitions against dis-

crimination. 
1153.131–1153.139 [Reserved] 
1153.140 Employment. 
1153.141–1153.148 [Reserved] 
1153.149 Program accessibility: Discrimina-

tion prohibited. 
1153.150 Program accessibility: Existing fa-

cilities. 
1153.151 Program accessibility: New con-

struction and alterations. 
1153.152–1153.159 [Reserved] 
1153.160 Communications. 
1153.161–1153.169 [Reserved] 
1153.170 Compliance procedures. 
1153.171–1153.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 51 FR 22895, 22896, June 23, 1986, 
unless otherwise noted. 

§ 1153.101 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. 

§ 1153.102 Application. 
This part applies to all programs or 

activities conducted by the agency. 

§ 1153.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 

notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alocoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
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physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Qualified handicapped person means— 
(1) With respect to preschool, elemen-

tary, or secondary education services 
provided by the agency, a handicapped 
person who is a member of a class of 
persons otherwise entitled by statute, 
regulation, or agency policy to receive 
education services from the agency. 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can acheive the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; 

(3) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity; and 

(4) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 1153.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§§ 1153.104–1153.109 [Reserved] 

§ 1153.110 Self-evaluation. 

(a) The agency shall, by August 24, 
1987, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part, and, to the extent 
modification of any such policies and 
practices is required, the agency shall 
proceed to make the necessary modi-
fications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made. 

§ 1153.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
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of the protections against discrimina-
tion assured them by section 504 and 
this regulation. 

§§ 1153.112–1153.129 [Reserved] 

§ 1153.130 General prohibitions 
against discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-

sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other 
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified handi-
capped persons to discrimination on 
the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 
programs or activities of entities that 
are licensed or certified by the agency 
are not, themselves, covered by this 
part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 
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(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 

§§ 1153.131–1153.139 [Reserved] 

§ 1153.140 Employment. 
No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 1153.141–1153.148 [Reserved] 

§ 1153.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1153.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency. 

§ 1153.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-

posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 1153.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151 through 4157), and any 
regulations implementing it. In choos-
ing among available methods for meet-
ing the requirements of this section, 
the agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 1153.150(a) in historic preservation 
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programs, the agency shall give pri-
ority to methods that provide physical 
access to handicapped persons. In cases 
where a physical alteration to an his-
toric property is not required because 
of § 1153.150(a)(2) or (a)(3), alternative 
methods of achieving program accessi-
bility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot 
otherwise be made accessible; or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
October 21, 1986, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by August 22, 1989, but in any event as 
expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 1153.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151 through 4157), as es-
tablished in 41 CFR 101–19.600 to 101– 
19.607, apply to buildings covered by 
this section. 

§§ 1153.152–1153.159 [Reserved] 

§ 1153.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf person (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
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demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and adminstrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1153.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity, and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, handicapped persons 
receive the benefits and services of the 
program or activity. 

§§ 1153.161–1153.169 [Reserved] 

§ 1153.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Director, Office for Civil 
Rights, shall be responsible for coordi-
nating implementation of this section. 
Complaints may be sent to the Office of 
General Counsel, National Endowment 
for the Arts, 1100 Pennsylvania Avenue 
NW., Washington, DC 20506. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 

days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1153.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
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the final determination may not be 
delegated to another agency. 

[51 FR 22895, 22896, June 23, 1986, as amended 
at 51 FR 22895, June 23, 1986] 

§§ 1153.171–1153.999 [Reserved] 

PART 1156—NONDISCRIMINATION 
ON THE BASIS OF AGE 

Subpart A—General 

Sec. 
1156.1 Purpose. 
1156.2 Application. 
1156.3 Definitions. 
1156.4 [Reserved] 

Subpart B—Standards for Determining 
Discriminatory Practices 

1156.5 Purpose. 
1156.6 Rules against age discrimination. 
1156.7 Exceptions to the rules against age 

discrimination. 
1156.8 Burden of proof. 

Subpart C—Responsibilities of Endowment 
Recipients 

1156.9 [Reserved] 
1156.10 General responsibilities. 
1156.11 Notice to subrecipients. 
1156.12 Self-evaluation. 
1156.13 Information requirements. 

Subpart D—Investigation, Conciliation, and 
Enforcement Procedures 

1156.14 Compliance reviews. 
1156.15 Complaints. 
1156.16 Mediation. 
1156.17 Investigation. 
1156.18 Prohibition against intimidation or 

retaliation. 
1156.19 Compliance procedure. 
1156.20 Alternate funds disbursal procedure. 
1156.21 Exhaustion of administrative rem-

edies. 

AUTHORITY: 42 U.S.C. 6101 et seq.; 45 CFR 
part 90. 

SOURCE: 63 FR 6876, Feb. 11, 1998, unless 
otherwise noted. 

Subpart A—General 

§ 1156.1 Purpose. 
The purpose of this part is to imple-

ment the Age Discrimination Act of 
1975 (‘‘Act’’), as amended, and as re-
quired by the general age discrimina-
tion regulations at 45 CFR part 90. The 
Age Discrimination Act of 1975, as 

amended, is designed to prohibit dis-
crimination on the basis of age in pro-
grams or activities receiving Federal 
financial assistance. The Act also per-
mits federally assisted programs or ac-
tivities, and recipients of Federal funds 
to continue to use certain age distinc-
tions and factors other than age which 
meet the requirements of the Act and 
the regulations in this part. 

[63 FR 6876, Feb. 11, 1998, as amended at 68 
FR 51385, Aug. 26, 2003] 

§ 1156.2 Application. 
(a) The Age Discrimination Act of 

1975 and the regulations in this part 
apply to any program or activity re-
ceiving financial assistance from the 
National Endowment for the Arts. 

(b) The Age Discrimination Act of 
1975 does not apply to: 

(1) Any age distinction contained in 
that part of Federal, State, or local 
statute or ordinance adopted by an 
elected general purpose legislative 
body which: 

(i) Provides benefits or assistance to 
persons based on age; or 

(ii) Establishes criteria for participa-
tion in age-related terms; or 

(iii) Describes intended beneficiaries 
or target groups in age related terms. 

(2) Any employment practice of any 
employer, employment agency, labor 
organization, or any labor-manage-
ment joint apprenticeship training pro-
gram, except for any program or activ-
ity receiving Federal financial assist-
ance for public service employment 
under the Job Training Partnership 
Act (JTPA). 

[63 FR 6876, Feb. 11, 1998, as amended at 68 
FR 51385, Aug. 26, 2003] 

§ 1156.3 Definitions. 
As used in the regulation in this part, 

the term: 
(a) Act means the Age Discrimination 

Act of 1975, as amended (Title III of 
Pub. L. 94–135). 

(b) Action means any act, activity, 
policy, rule, standard, or method of ad-
ministration; or the use of any policy, 
rule, standard, or method of adminis-
tration. 

(c) Age means how old a person is or 
the number of elapsed years from the 
date of a person’s birth. 
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(d) Age distinction means any action 
using age or any age-related term. 

(e) Age-related term means a word or 
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple, ‘‘children,’’ ‘‘adult,’’ ‘‘older per-
son,’’ but not ‘‘student’’). 

(f) Federal financial assistance means 
any grant, entitlement, loan, coopera-
tive agreement, contract (other than a 
procurement contract or a contract of 
insurance or guaranty), or any other 
arrangement by which the agency pro-
vides or otherwise makes available as-
sistance in the form of: 

(1) Funds; 
(2) Services of Federal personnel; or 
(3) Real and personal property includ-

ing: 
(i) Transfers or leases of property for 

less than fair market value or for re-
duced consideration; and 

(ii) Proceeds from a subsequent 
transfer or lease of property if the Fed-
eral share of its fair market value is 
not returned to the Federal govern-
ment. 

(g) Normal operation means the oper-
ation of a program or activity without 
significant changes that would impair 
its ability to meet its objectives. 

(h) Program or activity means all of 
the operations of any entity described 
in paragraphs (h)(1) through (4) of this 
section, any part of which is extended 
Federal financial assistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (h)(1), (2), or (3) 
of this section. 

(i) Recipient means any State or its 
political subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency, 
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended, directly 
or through another recipient. Recipient 
includes any successor, assignee, or 
transferee, but excludes the ultimate 
beneficiary of the assistance. 

(j) Statutory objective means any pur-
pose of a program or activity expressly 
stated in any Federal statute, state 
statute, or local statute or ordinance 
adopted by an elected, general purpose 
legislative body. 

(k) Sub-recipient means any of the en-
tities in the definition of recipient to 
which a recipient extends or passes on 
Federal financial assistance and has all 
the duties of a recipient in the regula-
tions in this part. 

(l) Endowment means the National 
Endowment for the Arts. 

(m) Chairperson means the Chair-
person of the National Endowment for 
the Arts. 

(n) Secretary means the Secretary of 
the Department of Health and Human 
Services. 

(o) United States means the fifty 
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, American 
Somoa, Guam, Wake Island, the Canal 
Zone, the Federated States of Micro-
nesia and the Republic of Palau, the 
Northern Marianas, and the territories 
and possessions of the United States. 

[63 FR 6876, Feb. 11, 1998, as amended at 68 
FR 51385, Aug. 26, 2003] 

VerDate Sep<11>2014 16:27 Nov 02, 2017 Jkt 241202 PO 00000 Frm 00412 Fmt 8010 Sfmt 8010 Q:\45\45V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



403 

National Foundation on the Arts and the Humanities § 1156.10 

§ 1156.4 [Reserved] 

Subpart B—Standards for Deter-
mining Discriminatory Prac-
tices 

§ 1156.5 Purpose. 

The purpose of this subpart is to set 
forth the prohibitions against age dis-
crimination and the exceptions to 
those prohibitions. 

§ 1156.6 Rules against age discrimina-
tion. 

The rules stated in this section are 
limited by the exceptions contained in 
§ 1156.7 (b) and (c). 

(a) General rule. No person in the 
United States shall, on the basis of age, 
be excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under any program 
or activity receiving Federal financial 
assistance. 

(b) Specific rules. A recipient may not, 
in any program or activity receiving 
Federal financial assistance, directly 
or through contractual, licensing, or 
other arrangements use age distinc-
tions or take any other actions which 
have the effect, on the basis of age, of: 

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting 
them to discrimination under a pro-
gram or activity receiving Federal fi-
nancial assistance; or 

(2) Denying or limiting individuals in 
their opportunity to participate in any 
program or activity receiving Federal 
financial assistance. 

(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this 
section do not necessarily constitute a 
complete list of discriminatory ac-
tions. 

§ 1156.7 Exceptions to the rules 
against age discrimination. 

(a) Normal operation or statutory objec-
tive of any program or activity. A recipi-
ent is permitted to take an action oth-
erwise prohibited by § 1156.6 if the ac-
tion reasonably takes into account age 
as a factor necessary to the normal op-
eration or the achievement of any stat-
utory objective of a program or activ-
ity, if: 

(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and 

(2) The other characteristic(s) must 
be measured or approximated in order 
for the normal operation of the pro-
gram or activity to continue, or to 
achieve any statutory objective of the 
program or activity; and 

(3) The other characteristic(s) can be 
reasonably measured or approximated 
by the use of age; and 

(4) The other characteristic(s) are 
impractical to measure directly on an 
individual basis. 

(b) Reasonable factors other than age. 
A recipient is permitted to take an ac-
tion otherwise prohibited by § 1156.6 
which is based on a factor other than 
age, even though that action may have 
a disproportionate effect on persons of 
different ages. An action may be based 
on a factor other than age only if the 
factor bears a direct and substantial 
relationship to the normal operation of 
the program or activity or to the 
achievement of a statutory objective. 

(c) Remedial and affirmative action by 
recipients. If a recipient operating a 
program or activity which serves the 
elderly or children in addition to per-
sons of other ages, provides special 
benefits to the elderly or to children 
the provision of those benefits shall be 
presumed to be voluntary affirmative 
action provided that it does not have 
the effect of excluding otherwise eligi-
ble persons from participation in the 
program or activity. 

[63 FR 6876, Feb. 11, 1998, as amended at 68 
FR 51385, Aug. 26, 2003] 

§ 1156.8 Burden of proof. 
The recipient of Federal financial as-

sistance bears the burden of proving 
that an age distinction or other action 
falls within the exceptions outlined in 
§ 1156.7. 

Subpart C—Responsibilities of 
Endowment Recipients 

§ 1156.9 [Reserved] 

§ 1156.10 General responsibilities. 
A recipient has primary responsi-

bility to ensure that its programs or 
activities are in compliance with the 
Age Discrimination Act, to take steps 
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to eliminate violations of the Act, and 
to provide notice to beneficiaries of its 
programs and activities concerning 
protection against discrimination pro-
vided by the Act and the regulations in 
this part. A recipient also has responsi-
bility to maintain records, provide in-
formation, and to afford access to its 
records to the Endowment to the ex-
tent required to determine whether it 
is in compliance with the Act. 

[63 FR 6876, Feb. 11, 1998, as amended at 68 
FR 51385, Aug. 26, 2003] 

§ 1156.11 Notice to subrecipients. 
Where a recipient passes on Federal 

financial assistance from the Endow-
ment to subrecipients, the recipient 
shall provide the subrecipients with 
written notice regarding the subrecipi-
ent’s obligations under the Act and the 
regulations in this part. 

§ 1156.12 Self-evaluation. 
(a) Each recipient employing the 

equivalent of 15 or more full time em-
ployees may be required to complete a 
written self-evaluation, in a manner 
specified by the responsible Endow-
ment official during the course of an 
investigation, of any age distinction 
imposed in its program or activity re-
ceiving Federal financial assistance 
from the Endowment to assess the re-
cipient’s compliance with the Act. 

(b) Each recipient shall take correc-
tive and remedial action whenever a 
self-evaluation indicates a violation of 
the Act. 

(c) Each recipient shall make the 
self-evaluation available on request to 
the Endowment and to the public for a 
period of three years following its com-
pletion. 

§ 1156.13 Information requirements. 
Each recipient shall: 
(a) Make available to the Endow-

ment, upon request, information nec-
essary to determine whether the recipi-
ent is complying with the regulations 
in this part. 

(b) Permit reasonable access by the 
Endowment to the books, accounts and 
other recipient facilities and sources of 
information to the extent necessary to 
determine whether the recipient is in 
compliance with the Act. 

Subpart D—Investigation, Concil-
iation, and Enforcement Pro-
cedures 

§ 1156.14 Compliance reviews. 
The Endowment may conduct com-

pliance reviews, pre-award reviews and 
other similar procedures in order to in-
vestigate and correct violations of the 
Act and regulations. The Endowment 
may conduct these reviews in the ab-
sence of a compliant against the recipi-
ent. In the event a compliance review 
or pre-award review indicates a viola-
tion of the regulations in this part, the 
Endowment will attempt to achieve 
voluntary compliance with the Act. If 
voluntary compliance cannot be 
achieved, enforcement efforts will pro-
ceed as described in § 1156.19. 

§ 1156.15 Complaints. 
(a) Any person, individually or as a 

member of a class or on behalf of oth-
ers, may file a complaint with the En-
dowment, alleging discrimination pro-
hibited by the Act and the regulations 
in this part based on an action occur-
ring on or after July 1, 1979. A com-
plainant shall file a complaint within 
180 days from the date that the com-
plainant first had knowledge of the al-
leged act of discrimination. However, 
for good cause, the Endowment may 
extend this time limit. The Endowment 
will consider the date a complaint is 
filed to be the date upon which the 
complaint is sufficient to be processed. 

(b) Complaints must include a writ-
ten statement identifying the parties 
involved, describing the alleged viola-
tion, and stating the date on which the 
complainant first had knowledge of the 
alleged violation. Complaints must be 
signed by the complainant. The Endow-
ment will return any complaint that 
does not contain the necessary infor-
mation, that is not signed by the com-
plainant, or that is not within the En-
dowment’s jurisdiction for any other 
reason. The Endowment will provide an 
explanation for all such returned com-
plaints. 

(c) The Endowment will attempt to 
facilitate the filing of complaints 
wherever possible, including taking the 
following measures: 

(1) Widely disseminating information 
regarding the obligations of recipients 
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under the Act and the regulations in 
this part. 

(2) Notifying the complainant and 
the recipient of their rights and obliga-
tions under the complaint procedure, 
including the right to have a represent-
ative at all stages of the complaint 
procedure. 

(3) Notifying the complainant and 
the recipient (or their representatives) 
of their right to contact the Endow-
ment for information and assistance 
regarding the complaint resolution 
process. 

§ 1156.16 Mediation. 
(a) Referral of complaints for mediation. 

The Endowment will promptly refer all 
complaints to the agency designated by 
the Secretary of HHS to manage the 
mediation process that: 

(1) Fall within the jurisdiction of the 
regulations in this part; and 

(2) Contain all information necessary 
for further processing. 

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary 
to reach an agreement or make an in-
formal judgment that an agreement is 
not possible. There must be at least 
one meeting with the mediator before 
the Endowment will accept a judgment 
that an agreement is not possible. 
However, the recipient and the com-
plainant need not meet with the medi-
ator at the same time. 

(c) If the complainant and recipient 
reach a mutually satisfactory resolu-
tion of the complaint during the medi-
ation period, they shall reduce the 
agreement to wiring. The mediator 
shall send a copy of the settlement to 
the Endowment. No further action 
shall be taken by the Endowment based 
on that complaint unless it appears 
that the complainant or the recipient 
has failed to comply with the agree-
ment. 

(d) The mediator shall protect the 
confidentiality of all information ob-
tained in the course of the mediation 
process. No mediator shall testify in 
any adjudicative proceeding, produce 
any document, or otherwise disclose 
any information obtained in the course 
of the mediation process without prior 
approval of the head of the mediation 
agency. 

(e) Not more than 60 days after the 
Endowment receives the complaint, 
the mediator shall return a still unre-
solved complaint to the Endowment for 
initial investigation. The mediator 
may return a complaint at any time 
before the end of the 60-day period if it 
appears that the complaint cannot be 
resolved through mediation. The medi-
ator may extend this 60-day period, 
provided the Endowment concurs, for 
not more than 30 days, if the mediator 
determines that resolution is likely to 
occur within such period. 

§ 1156.17 Investigation. 

(a) Informal investigation. (1) The En-
dowment will investigate complaints 
that are unresolved after mediation or 
are reopened because of a violation of a 
mediation agreement. 

(2) As part of the initial investiga-
tion, the Endowment will use informal 
fact-finding methods, including joint 
or separate discussions with the com-
plainant and the recipient to establish 
the facts, and, if possible, resolve the 
complaint to the mutual satisfaction of 
the parties. The Endowment may seek 
the assistance of any involved State 
agency. 

(3) The Endowment will put any 
agreement in writing and have it 
signed by the parties and an authorized 
official at the Endowment. 

(4) The settlement shall not affect 
the operation of any other enforcement 
effort of the Endowment, including 
compliance reviews and investigation 
of other complaints which may involve 
the recipient. 

(5) The settlement is not a finding of 
discrimination against a recipient. 

(b) Formal investigation, conciliation, 
and hearing. If the Endowment cannot 
resolve the complaint during the early 
stages of the investigation, it shall: 

(1) Complete the investigation of the 
complaint. 

(2) Attempt to achieve voluntary 
compliance satisfactory to the Endow-
ment, if the investigation indicates a 
violation. 

(3) Arrange for enforcement as de-
scribed in § 1156.19, if necessary. 

[63 FR 6876, Feb. 11, 1998, as amended at 68 
FR 51385, Aug. 26, 2003] 
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§ 1156.18 Prohibition against intimida-
tion or retaliation. 

A recipient may not engage in acts of 
intimidation or retaliation against any 
person who: 

(a) Attempts to assert a right pro-
tected by the Act; or 

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of 
the Endowment’s investigation, concil-
iation and enforcement process. 

§ 1156.19 Compliance procedure. 
(a) The Endowment may enforce the 

Act and the regulations in this part 
through: 

(1) Termination of a recipient’s Fed-
eral financial assistance from the En-
dowment under the program or activ-
ity involved where the recipient has 
violated the Act and the regulations in 
this part. The determination of the re-
cipient’s violation may be made only 
after a recipient has had an oppor-
tunity for a hearing on the record be-
fore an administrative law judge. 
Therefore, a case which is settled in 
mediation, or prior to a hearing, will 
not involve termination of a recipient’s 
Federal financial assistance from the 
Endowment unless it is reopened be-
cause of a violation of the agreement. 

(2) Any other means authorized by 
law including, but not limited to: 

(i) Referral to the Department of Jus-
tice for proceedings to enforce any 
rights of the United States or obliga-
tions of the recipient created by the 
Act or the regulations in this part. 

(ii) Use of any requirement of or re-
ferral to any Federal, State, or local 
government agency that will have the 
effect of correcting a violation of the 
Act or the regulations in this part. 

(b) The Endowment will limit any 
termination under paragraph (a)(1) of 
this section to the particular recipient 
and particular program or activity or 
portion thereof that the Endowment 
finds in violation of the regulations in 
this part. The Endowment will not base 
any part of a termination on a finding 
with respect to any program or activ-
ity of the recipient which does not re-
ceive Federal financial assistance from 
the Endowment. 

(c) The Endowment will not take ac-
tion under paragraph (a) of this section 
until: 

(1) The Chairperson has advised the 
recipient of its failure to comply with 
the Act and the regulations in this part 
and has determined that voluntary 
compliance cannot be obtained. 

(2) Thirty days have elapsed after the 
Chairperson has sent a written report 
of the circumstances and grounds of 
the action to the committees of the 
Congress having legislative jurisdic-
tion over the program or activity in-
volved. The Chairperson will file a re-
port whenever any action is taken 
under paragraph (a) of this section. 

(d) The Chairperson also may defer 
granting new Federal financial assist-
ance from the Endowment to a recipi-
ent when a hearing under paragraph 
(a)(1) of this section is initiated. 

(1) New Federal financial assistance 
from the Endowment includes all as-
sistance for which the Endowment re-
quires an application or approval, in-
cluding renewal or continuation of ex-
isting activities, or authorization of 
new activities, during the deferral pe-
riod. New Federal financial assistance 
from the Endowment does not include 
assistance approved prior to the begin-
ning of a termination hearing under 
paragraph (a)(1) of this section or in-
creases in funding as a result of 
changed computation of formula 
awards. 

(2) The Endowment will not begin a 
deferral until the recipient has re-
ceived a notice of an opportunity for a 
hearing under paragraph (a)(1) of this 
section. The Endowment will not con-
tinue a deferral for more than 60 days 
unless a hearing has begun within that 
time or the time for beginning the 
hearing has been extended by mutual 
consent of the recipient and the Chair-
person. The Endowment will not con-
tinue a deferral for more than 30 days 
after the close of the hearing, unless 
the hearing results in a finding against 
the recipient. If the hearing results in 
a finding against the recipient, the En-
dowment must terminate funds. 

[63 FR 6876, Feb. 11, 1998, as amended at 68 
FR 51385, Aug. 26, 2003] 

§ 1156.20 Alternate funds disbursal 
procedure. 

(a) When the endowment withholds 
funds from a recipient under the regu-
lations in this part, the Chairperson 
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may disburse the withheld funds di-
rectly to an alternate recipient other-
wise eligible for Endowment support: 
any public or nonprofit private organi-
zation or agency, or State or political 
subdivision of the State. 

(b) The Chairperson will require any 
alternate recipient to demonstrate: 

(1) The ability to comply with the 
regulations in this part; and 

(2) The ability to achieve the goals of 
the Federal statute authorizing the 
Federal financial assistance. 

[63 FR 6876, Feb. 11, 1998, as amended at 68 
FR 51385, Aug. 26, 2003] 

§ 1156.21 Exhaustion of administrative 
remedies. 

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if: 

(1) 180 days have elapsed since the 
complainant filed the complaint and 
the Endowment has made no finding 
with regard to the complaint; or 

(2) The Endowment issues a finding 
in favor of the recipient. 

(b) If the Endowment fails to make a 
finding within 180 days or issues a find-
ing in favor of the recipient, the En-
dowment will: 

(1) Promptly advise the complainant 
if either of the conditions of paragraph 
(a) of this section has been met; 

(2) Advise the complainant of his or 
her right to bring a civil action for in-
junctive relief that will effect the pur-
pose of the Act; 

(3) Inform the complainant: 
(i) That the complainant may bring a 

civil action only in the United States 
district court for the district in which 
the recipient is located or transacts 
business; 

(ii) That a complainant prevailing in 
a civil action has the right to be 
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that 
the complainant must demand these 
costs in the complaint; 

(iii) That before commencing the ac-
tion the complainant shall give 30 days 
notice by registered mail to the Chair-
person of the Endowment, the Sec-
retary, the Attorney General of the 
United States, and the recipient; 

(iv) That the notice must state: the 
alleged violation of the Act; the relief 

requested; the court in which the com-
plainant is bringing the action; and 
whether or not the attorney’s fees are 
demanded in the event the complainant 
prevails; and 

(v) That the complainant may not 
bring an action if the same alleged vio-
lation of the Act by the same recipient 
is the subject of a pending action in 
any court of the United States. 

PART 1157 [RESERVED] 

PART 1158—NEW RESTRICTIONS ON 
LOBBYING 

Subpart A—General 

Sec. 
1158.100 Conditions on use of funds. 
1158.105 Definitions. 
1158.110 Certification and disclosure. 

Subpart B—Activities by Own Employees 

1158.200 Agency and legislative liaison. 
1158.205 Professional and technical services. 
1158.210 Reporting. 

Subpart C—Activities by Other Than Own 
Employees 

1158.300 Professional and technical services. 

Subpart D—Penalties and Enforcement 

1158.400 Penalties. 
1158.405 Penalty procedures. 
1158.410 Enforcement. 

Subpart E—Exemptions 

1158.500 Secretary of Defense. 

Subpart F—Agency Reports 

1158.600 Semi-annual compilation. 
1158.605 Inspector General report. 

APPENDIX A TO PART 1158—CERTIFICATION RE-
GARDING LOBBYING 

APPENDIX B TO PART 1158—DISCLOSURE FORM 
TO REPORT LOBBYING 

AUTHORITY: 20 U.S.C. 959; 28 U.S.C. 2461; 31 
U.S.C. 1352. 

SOURCE: 55 FR 6737, 6755, Feb. 26, 1990, un-
less otherwise noted. 

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54 
FR 52306, December 20, 1989. 
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Subpart A—General 
§ 1158.100 Conditions on use of funds. 

(a) No appropriated funds may be ex-
pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
ageement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
agreement shall file with that agency a 
certification, set forth in appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 
agreement shall file with that agency a 
disclosure form, set forth in appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-
graph (a) of this section if paid for with 
appropriated funds. 

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
appendix A, whether that person has 
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 

that agency a disclosure form, set forth 
in appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee. 

§ 1158.105 Definitions. 

For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action means any 
of the following Federal actions: 

(1) The awarding of any Federal con-
tract; 

(2) The making of any Federal grant; 
(3) The making of any Federal loan; 
(4) The entering into of any coopera-

tive agreement; and, 
(5) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
including those subject to the Federal 
Acquisition Regulation (FAR), and any 
other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 

(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 
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United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
title 5, U.S. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
excludes an Indian tribe, tribal organi-

zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 

(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to perfessional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-
erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
date of the submission that initiates 
agency consideration of such person for 
receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-
mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 
State, and a multi-State, regional, or 

VerDate Sep<11>2014 16:27 Nov 02, 2017 Jkt 241202 PO 00000 Frm 00419 Fmt 8010 Sfmt 8010 Q:\45\45V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



410 

45 CFR Ch. XI (10–1–17 Edition) § 1158.110 

interstate entity having governmental 
duties and powers. 

§ 1158.110 Certification and disclosure. 

(a) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, 

unless such person previously filed a 
certification, and a disclosure form, if 
required, under paragraph (a) of this 
section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraph (a) or (b) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 

(d) Any person who requests or re-
ceives from a person referred to in 
paragraph (a) or (b) of this section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement, 

shall file a certification, and a disclo-
sure form, if required, to the next tier 
above. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraph (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 
arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-
curring between December 23, 1989, and 
the date of award or commitment. 
However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 
but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 

(h) No reporting is required for an ac-
tivity paid for with appropriated funds 
if that activity is allowable under ei-
ther subpart B or C. 
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Subpart B—Activities by Own 
Employees 

§ 1158.200 Agency and legislative liai-
son. 

(a) The prohibition on the use of ap-
propriated funds, in § 1158.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 

(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Pub. L. 
95–507 and other subsequent amend-
ments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section. 

§ 1158.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 1158.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
or an extension, continuation, renewal, 
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, professional and technical 
services shall be limited to advice and 
analysis directly applying any profes-
sional or technical discipline. For ex-
ample, drafting of a legal document ac-
companying a bid or proposal by a law-
yer is allowable. Similarly, technical 
advice provided by an engineer on the 
performance or operational capability 
of a piece of equipment rendered di-
rectly in the negotiation of a contract 
is allowable. However, communications 
with the intent to influence made by a 
professional (such as a licensed lawyer) 
or a technical person (such as a li-
censed accountant) are not allowable 
under this section unless they provide 
advice and analysis directly applying 
their professional or technical exper-
tise and unless the advice or analysis is 
rendered directly and solely in the 
preparation, submission or negotiation 
of a covered Federal action. Thus, for 
example, communications with the in-
tent to influence made by a lawyer 
that do not provide legal advice or 
analysis directly and solely related to 
the legal aspects of his or her client’s 
proposal, but generally advocate one 
proposal over another are not allow-
able under this section because the 
lawyer is not providing professional 
legal services. Similarly, communica-
tions with the intent to influence made 
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by an engineer providing an engineer-
ing analysis prior to the preparation or 
submission of a bid or proposal are not 
allowable under this section since the 
engineer is providing technical services 
but not directly in the preparation, 
submission or negotiation of a covered 
Federal action. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law r regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section. 

§ 1158.210 Reporting. 
No reporting is required with respect 

to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person. 

Subpart C—Activities by Other 
Than Own Employees 

§ 1158.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 1158.100 (a), does 
not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant, 
loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal contract, grant, 
loan, or cooperative agreement. 

(b) The reporting requirements in 
§ 1158.110 (a) and (b) regarding filing a 
disclosure form by each person, if re-
quired, shall not apply with respect to 
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 

(c) For purposes of paragraph (a) of 
this section, professional and technical 
services shall be limited to advice and 

analysis directly applying any profes-
sional or technical discipline. For ex-
ample, drafting or a legal document ac-
companying a bid or proposal by a law-
yer is allowable. Similarly, technical 
advice provided by an engineer on the 
performance or operational capability 
of a piece of equipment rendered di-
rectly in the negotiation of a contract 
is allowable. However, communications 
with the intent to influence made by a 
professional (such as a licensed lawyer) 
or a technical person (such as a li-
censed accountant) are not allowable 
under this section unless they provide 
advice and analysis directly applying 
their professional or technical exper-
tise and unless the advice or analysis is 
rendered directly and solely in the 
preparation, submission or negotiation 
of a covered Federal action. Thus, for 
example, communications with the in-
tent to influence made by a lawyer 
that do not provide legal advice or 
analysis directly and solely related to 
the legal aspects of his or her client’s 
proposal, but generally advocate one 
proposal over another are not allow-
able under this section because the 
lawyer is not providing professional 
legal services. Similarly, communica-
tions with the intent to influence made 
by an engineer providing an engineer-
ing analysis prior to the preparation or 
submission of a bid or proposal are not 
allowable under this section since the 
engineer is providing technical services 
but not directly in the preparation, 
submission or negotiation of a covered 
Federal action. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section. 
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Subpart D—Penalties and 
Enforcement 

§ 1158.400 Penalties. 

(a) Any person who makes an expend-
iture prohibited herein shall be subject 
to a civil penalty of not less than 
$19,246 and not more than $192,459 for 
each such expenditure. 

(b) Any person who fails to file or 
amend the disclosure form (see appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil 
penalty of not less than $19,246 and not 
more than $192,459 for each such fail-
ure. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 
effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 

(e) First offenders under paragraph 
(a) or (b) of this section shall be subject 
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and 
subsequent offenses by persons shall be 
subject to an appropriate civil penalty 
between $10,000 and $100,000, as deter-
mined by the agency head or his or her 
designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of such civil penalty. 

[55 FR 6737, 6755, Feb. 26, 1990, as amended at 
82 FR 27434, June 15, 2017] 

§ 1158.405 Penalty procedures. 
Agencies shall impose and collect 

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. sections 3803 
(except subsection (c)), 3804, 3805, 3806, 
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the 
requirements herein. 

§ 1158.410 Enforcement. 
The head of each agency shall take 

such actions as are necessary to ensure 
that the provisions herein are vigor-
ously implemented and enforced in 
that agency. 

Subpart E—Exemptions 
§ 1158.500 Secretary of Defense. 

(a) The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section. 

Subpart F—Agency Reports 
§ 1158.600 Semi-annual compilation. 

(a) The head of each agency shall col-
lect and compile the disclosure reports 
(see appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
Clerk of the House of Representatives a 
report containing a compilation of the 
information contained in the disclo-
sure reports received during the six- 
month period ending on March 31 or 
September 30, respectively, of that 
year. 

(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 
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the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
Services of the Senate and the House of 
Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 
later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 
and the Clerk of the House of Rep-
resentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency. 

§ 1158.605 Inspector General report. 
(a) The Inspector General, or other 

official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 

may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report. 

APPENDIX A TO PART 1158— 
CERTIFICATION REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form-LLL, ‘‘Disclosure 
Form to Report Lobbying,’’ in accordance 
with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
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contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 
civil penalty of not less than $19,246 and not 
more than $192,459 for each such failure. 

Statement for Loan Guarantees and Loan 
Insurance 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 

to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form-LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $19,246 and not more 
than $192,459 for each such failure. 

[55 FR 6737, 6755, Feb. 26, 1990, as amended at 
82 FR 27434, June 15, 2017] 
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APPENDIX B TO PART 1158—DISCLOSURE FORM TO REPORT LOBBYING 
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PART 1159—IMPLEMENTATION OF 
THE PRIVACY ACT OF 1974 

Sec. 
1159.1 What definitions apply to these regu-

lations? 
1159.2 What is the purpose of these regula-

tions? 
1159.3 Where should individuals send inquir-

ies about the Endowment’s systems of 
records or implementation of the Privacy 
Act? 

1159.4 How will the public receive notifica-
tion of the Endowment’s systems of 
records? 

1159.5 What government entities will the 
Endowment notify of proposed changes 
to its systems of records? 

1159.6 What limits exist as to the contents 
of the Endowment’s systems of records? 

1159.7 Will the Endowment collect informa-
tion from me for its records? 

1159.8 How can I acquire access to Endow-
ment records pertaining to me? 

1159.9 What identification will I need to 
show when I request access to Endow-
ment records pertaining to me? 

1159.10 How can I pursue amendments to or 
corrections of an Endowment record? 

1159.11 How can I appeal a refusal to amend 
or correct an Endowment record? 

1159.12 Will the Endowment charge me fees 
to locate, review, or copy records? 

1159.13 In what other situations will the En-
dowment disclose its records? 

1159.14 Will the Endowment maintain a 
written account of disclosures made from 
its systems of records? 

1159.15 Who has the responsibility for main-
taining adequate technical, physical, and 
security safeguards to prevent unauthor-
ized disclosure or destruction of manual 
and automatic record systems? 

1159.16 Will the Endowment take steps to 
ensure that its employees involved with 
its systems of records are familiar with 
the requirements and implications of the 
Privacy Act? 

1159.17 Which of the Endowment’s systems 
of records are covered by exemptions in 
the Privacy Act? 

1159.18 What are the penalties for obtaining 
an Endowment record under false pre-
tenses? 

1159.19 What restrictions exist regarding 
the release of mailing lists? 

AUTHORITY: 5 U.S.C. 552a(f). 

SOURCE: 65 FR 46371, July 28, 2000, unless 
otherwise noted. 

§ 1159.1 What definitions apply to 
these regulations? 

The definitions of the Privacy Act 
apply to this part. In addition, as used 
in this part: 

(a) Agency means any executive de-
partment, military department, gov-
ernment corporation, or other estab-
lishment in the executive branch of the 
Federal government, including the Ex-
ecutive Office of the President or any 
independent regulatory agency. 

(b) Business day means a calendar 
day, excluding Saturdays, Sundays, 
and legal public holidays. 

(c) Chairperson means the Chair-
person of the Endowment, or his or her 
designee; 

(d) Endowment means the National 
Endowment for the Arts; 

(e) Endowment system means a sys-
tem of records maintained by the En-
dowment; 

(f) General Counsel means the General 
Counsel of the Endowment, or his or 
her designee. 

(g) Individual means any citizen of 
the United States or an alien lawfully 
admitted for permanent residence; 

(h) Maintain means to collect, use, 
store, or disseminate records, as well 
as any combination of these record-
keeping functions. The term also in-
cludes exercise of control over and, 
therefore, responsibility and account-
ability for, systems of records; 

(i) Privacy Act means the Privacy Act 
of 1974, as amended (5 U.S.C. 552a); 

(j) Record means any item, collection, 
or grouping of information about an in-
dividual that is maintained by an agen-
cy and contains the individual’s name 
or another identifying particular, such 
as a number or symbol assigned to the 
individual, or his or her fingerprint, 
voice print, or photograph. The term 
includes, but is not limited to, infor-
mation regarding an individual’s edu-
cation, financial transactions, medical 
history, and criminal or employment 
history; 

(k) Routine use means, with respect 
to the disclosure of a record, the use of 
a record for a purpose that is compat-
ible with the purpose for which it was 
collected; 

(l) Subject individual means the indi-
vidual to whom a record pertains. Uses 
of the terms ‘‘I’’, ‘‘you’’, ‘‘me’’, and 
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other references to the reader of the 
regulations in this part are meant to 
apply to subject individuals as defined 
in this paragraph (l); and 

(m) System of records means a group of 
records under the control of any agen-
cy from which information is retrieved 
by use of the name of the individual or 
by some number, symbol, or other 
identifying particular assigned to the 
individual. 

§ 1159.2 What is the purpose of these 
regulations? 

The regulations in this part set forth 
the Endowment’s procedures under the 
Privacy Act, as required by 5 U.S.C. 
552a(f), with respect to systems of 
records maintained by the Endowment. 
These regulations establish procedures 
by which an individual may exercise 
the rights granted by the Privacy Act 
to determine whether an Endowment 
system contains a record pertaining to 
him or her; to gain access to such 
records; and to request correction or 
amendment of such records. These reg-
ulations also set identification require-
ments, prescribe fees to be charged for 
copying records, and establish exemp-
tions from certain requirements of the 
Act for certain Endowment systems or 
components thereof. 

§ 1159.3 Where should individuals send 
inquiries about the Endowment’s 
systems of records or implementa-
tion of the Privacy Act? 

Inquiries about the Endowment’s sys-
tems of records or implementation of 
the Privacy Act should be sent to the 
following address: National Endow-
ment for the Arts; Office of the General 
Counsel; 1100 Pennsylvania Avenue, 
NW; Room 518; Washington, DC 20506. 

§ 1159.4 How will the public receive 
notification of the Endowment’s 
systems of records? 

(a) From time to time, the Endow-
ment shall review its systems of 
records in the FEDERAL REGISTER, and 
publish, if necessary, any amendments 
to those systems of records. Such pub-
lication shall not be made for those 
systems of records maintained by other 
agencies while in the temporary cus-
tody of the Endowment. 

(b) At least 30 days prior to publica-
tion of information under paragraph (a) 

of this section, the Endowment shall 
publish in the FEDERAL REGISTER a no-
tice of its intention to establish any 
new routine uses of any of its systems 
of records, thereby providing the public 
an opportunity to comment on such 
uses. This notice published by the En-
dowment shall contain the following: 

(1) The name of the system of records 
for which the routine use is to be es-
tablished; 

(2) The authority for the system; 
(3) The purpose for which the record 

is to be maintained; 
(4) The proposed routine use(s); 
(5) The purpose of the routine use(s); 

and 
(6) The categories of recipients of 

such use. 
(c) Any request for additions to the 

routine uses of Endowment systems 
should be sent to the Office of the Gen-
eral Counsel (see § 1159.3 of this part). 

(d) Any individual who wishes to 
know whether an Endowment system 
contains a record pertaining to him or 
her should write to the Office of the 
General Counsel (see § 1159.3 of this 
part). Such individuals may also call 
the Office of the General Counsel at 
(202) 682–5418 on business days, between 
the hours of 9 a.m. and 5:30 p.m., to 
schedule an appointment to make an 
inquiry in person. In either case, in-
quiries should be presented in writing 
and should specifically identify the En-
dowment systems involved. The En-
dowment will attempt to respond to an 
inquiry as to whether a record exists 
within 10 business days of receiving the 
inquiry. 

§ 1159.5 What government entities will 
the Endowment notify of proposed 
changes to its systems of records? 

When the Endowment proposes to es-
tablish or significantly changes any of 
its systems of records, it shall provide 
adequate advance notice of such pro-
posal to the Committee on Government 
Reform of the House of Representa-
tives, the Committee on Governmental 
Affairs of the Senate, and the Office of 
Management and Budget (OMB), in 
order to permit an evaluation of the 
probable or potential effect of such 
proposal on the privacy or other rights 
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of individuals. This report will be sub-
mitted in accordance with guidelines 
provided by the OMB. 

§ 1159.6 What limits exist as to the con-
tents of the Endowment’s systems 
of records? 

(a) The Endowment shall maintain 
only such information about an indi-
vidual as is relevant and necessary to 
accomplish a purpose of the agency re-
quired by statute or by executive order 
of the President. In addition, the En-
dowment shall maintain all records 
that are used in making determina-
tions about any individual with such 
accuracy, relevance, timeliness, and 
completeness as is reasonably nec-
essary to ensure fairness to that indi-
vidual in the making of any determina-
tion about him or her. However, the 
Endowment shall not be required to up-
date retired records. 

(b) The Endowment shall not main-
tain any record about any individual 
with respect to or describing how such 
individual exercises rights guaranteed 
by the First Amendment of the Con-
stitution of the United States, unless 
expressly authorized by statute or by 
the subject individual, or unless perti-
nent to and within the scope of an au-
thorized law enforcement activity. 

§ 1159.7 Will the Endowment collect in-
formation from me for its records? 

The Endowment shall collect infor-
mation, to the greatest extent prac-
ticable, directly from you when the in-
formation may result in adverse deter-
minations about your rights, benefits, 
or privileges under Federal programs. 
In addition, the Endowment shall in-
form you of the following, either on the 
form it uses to collect the information 
or on a separate form that you can re-
tain, when it asks you to supply infor-
mation: 

(a) The statutory or executive order 
authority that authorizes the solicita-
tion of the information; 

(b) Whether disclosure of such infor-
mation is mandatory or voluntary; 

(c) The principal purpose(s) for which 
the information is intended to be used; 

(d) The routine uses that may be 
made of the information, as published 
pursuant to § 1159.4 of this part; and 

(e) Any effects on you of not pro-
viding all or any part of the required or 
requested information. 

§ 1159.8 How can I acquire access to 
Endowment records pertaining to 
me? 

The following procedures apply to 
records that are contained in an En-
dowment system: 

(a) You may request review of 
records pertaining to you by writing to 
the Office of the General Counsel (see 
§ 1159.3 of this part). You may also call 
the Office of the General Counsel at 
(202) 682–5418 on business days, between 
the hours of 9 a.m. and 5:30 p.m., to 
schedule an appointment to make such 
a request in person. In either case, 
your request should be presented in 
writing and should specifically identify 
the Endowment systems involved. 

(b) Access to the record, or to any 
other information pertaining to you 
that is contained in the system, shall 
be provided if the identification re-
quirements of § 1159.9 of this part are 
satisfied and the record is otherwise 
determined to be releasable under the 
Privacy Act and these regulations. The 
Endowment shall provide you an oppor-
tunity to have a copy made of any such 
record about you. Only one copy of 
each requested record will be supplied, 
based on the fee schedule in § 1159.12 of 
this part. 

(c) The Endowment will comply 
promptly with requests made in person 
at scheduled appointments, if the re-
quirements of this section are met and 
the records sought are immediately 
available. The Endowment will ac-
knowledge mailed requests, or personal 
requests for documents that are not 
immediately available, within 10 busi-
ness days, and the information re-
quested will be provided promptly 
thereafter. 

(d) If you make your request in per-
son at a scheduled appointment, you 
may, upon your request, be accom-
panied by a person of your choice to re-
view your record. The Endowment may 
require that you furnish a written 
statement authorizing discussion of 
your record in the accompanying per-
son’s presence. A record may be dis-
closed to a representative chosen by 
you upon your proper written consent. 
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(e) Medical or psychological records 
pertaining to you shall be disclosed to 
you unless, in the judgment of the En-
dowment, access to such records might 
have an adverse effect upon you. When 
such determination has been made, the 
Endowment may refuse to disclose 
such information directly to you. The 
Endowment will, however, disclose this 
information to a licensed physician 
designated by you in writing. 

§ 1159.9 What identification will I need 
to show when I request access to 
Endowment records pertaining to 
me? 

The Endowment shall require reason-
able identification of all individuals 
who request access to records in an En-
dowment system to ensure that they 
are disclosed to the proper person. 

(a) The amount of personal identi-
fication required will of necessity vary 
with the sensitivity of the record in-
volved. In general, if you request dis-
closure in person, you shall be required 
to show an identification card, such as 
a driver’s license, containing your pho-
tograph and sample signature. How-
ever, with regard to records in Endow-
ment systems that contain particu-
larly sensitive and/or detailed personal 
information, the Endowment reserves 
the right to require additional means 
of identification as are appropriate 
under the circumstances. These means 
include, but are not limited to, requir-
ing you to sign a statement under oath 
as to your identity, acknowledging 
that you are aware of the penalties for 
improper disclosure under the provi-
sions of the Privacy Act. 

(b) If you request disclosure by mail, 
the Endowment will request such infor-
mation as may be necessary to ensure 
that you are properly identified. Au-
thorized means to achieve this goal in-
clude, but are not limited to, requiring 
that a mail request include certifi-
cation that a duly commissioned no-
tary public of any State or territory 
(or a similar official, if the request is 
made outside of the United States) re-
ceived an acknowledgment of identity 
from you. 

(c) If you are unable to provide suit-
able documentation or identification, 
the Endowment may require a signed, 
notarized statement asserting your 

identity and stipulating that you un-
derstand that knowingly or willfully 
seeking or obtaining access to records 
about another person under false pre-
tenses is punishable by a fine of up to 
$5,000. 

§ 1159.10 How can I pursue amend-
ments to or corrections of an En-
dowment record? 

(a) You are entitled to request 
amendments to or corrections of 
records pertaining to you pursuant to 
the provisions of the Privacy Act, in-
cluding 5 U.S.C. 552a(d)(2). Such a re-
quest should be made in writing and 
addressed to the Office of the General 
Counsel (see § 1159.3 of this part). 

(b) Your request for amendments or 
corrections should specify the fol-
lowing: 

(1) The particular record that you are 
seeking to amend or correct; 

(2) The Endowment system from 
which the record was retrieved; 

(3) The precise correction or amend-
ment you desire, preferably in the form 
of an edited copy of the record reflect-
ing the desired modification; and 

(4) Your reasons for requesting 
amendment or correction of the record. 

(c) The Endowment will acknowledge 
a request for amendment or correction 
of a record within 10 business days of 
its receipt, unless the request can be 
processed and the individual informed 
of the General Counsel’s decision on 
the request within that 10-day period. 

(d) If after receiving and inves-
tigating your request, the General 
Counsel agrees that the record is not 
accurate, timely, or complete, based on 
a preponderance of the evidence, then 
the record will be corrected or amend-
ed promptly. The record will be deleted 
without regard to its accuracy, if the 
record is not relevant or necessary to 
accomplish the Endowment function 
for which the record was provided or is 
maintained. In either case, you will be 
informed in writing of the amendment, 
correction, or deletion. In addition, if 
accounting was made of prior disclo-
sures of the record, all previous recipi-
ents of the record will be informed of 
the corrective action taken. 

(e) If after receiving and inves-
tigating your request, the General 
Counsel does not agree that the record 
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should be amended or corrected, you 
will be informed promptly in writing of 
the refusal to amend or correct the 
record and the reason for this decision. 
You will also be informed that you 
may appeal this refusal in accordance 
with § 1159.11 of this part. 

(f) Requests to amend or correct a 
record governed by the regulations of 
another agency will be forwarded to 
such agency for processing, and you 
will be informed in writing of this re-
ferral. 

§ 1159.11 How can I appeal a refusal to 
amend or correct an Endowment 
record? 

(a) You may appeal a refusal to 
amend or correct a record to the Chair-
person. Such appeal must be made in 
writing within 10 business days of your 
receipt of the initial refusal to amend 
or correct your record. Your appeal 
should be sent to the Office of the Gen-
eral Counsel (see § 1159.3 of this part), 
should indicate that it is an appeal, 
and should include the basis for the ap-
peal. 

(b) The Chairperson will review your 
request to amend or correct the record, 
the General Counsel’s refusal, and any 
other pertinent material relating to 
the appeal. No hearing will be held. 

(c) The Chairperson shall render his 
or her decision on your appeal within 
30 business days of its receipt by the 
Endowment, unless the Chairperson, 
for good cause shown, extends the 30- 
day period. Should the Chairperson ex-
tend the appeal period, you will be in-
formed in writing of the extension and 
the circumstances of the delay. 

(d) If the Chairperson determines 
that the record that is the subject of 
the appeal should be amended or cor-
rected, the record will be so modified, 
and you will be informed in writing of 
the amendment or correction. Where 
an accounting was made of prior disclo-
sures of the record, all previous recipi-
ents of the record will be informed of 
the corrective action taken. 

(e) If your appeal is denied, you will 
be informed in writing of the following: 

(1) The denial and the reasons for the 
denial; 

(2) That you may submit to the En-
dowment a concise statement setting 
forth the reasons for your disagree-

ment as to the disputed record. Under 
the procedures set forth in paragraph 
(f) of this section, your statement will 
be disclosed whenever the disputed 
record is disclosed; and 

(3) That you may seek judicial review 
of the Chairperson’s determination 
under 5 U.S.C. 552a(g)(1)(a). 

(f) Whenever you submit a statement 
of disagreement to the Endowment in 
accordance with paragraph (e)(2) of this 
section, the record will be annotated to 
indicate that it is disputed. In any sub-
sequent disclosure, a copy of your 
statement of disagreement will be dis-
closed with the record. If the Endow-
ment deems it appropriate, a concise 
statement of the Chairperson’s reasons 
for denying your appeal may also be 
disclosed with the record. While you 
will have access to this statement of 
the Chairperson’s reasons for denying 
your appeal, such statement will not be 
subject to correction or amendment. 
Where an accounting was made of prior 
disclosures of the record, all previous 
recipients of the record will be pro-
vided a copy of your statement of dis-
agreement, as well as any statement of 
the Chairperson’s reasons for denying 
your appeal. 

§ 1159.12 Will the Endowment charge 
me fees to locate, review, or copy 
records? 

(a) The Endowment shall charge no 
fees for search time or for any other 
time expended by the Endowment to 
review a record. However, the Endow-
ment may charge fees where you re-
quest that a copy be made of a record 
to which you have been granted access. 
Where a copy of the record must be 
made in order to provide access to the 
record (e.g., computer printout where 
no screen reading is available), the 
copy will be made available to you 
without cost. 

(b) Copies of records made by photo-
copy or similar process will be charged 
to you at the rate of $0.10 per page. 
Where records are not susceptible to 
photocopying (e.g., punch cards, mag-
netic tapes, or oversize materials), you 
will be charged actual cost as deter-
mined on a case-by-case basis. A copy-
ing fee totaling $3.00 or less shall be 
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waived, but the copying fees for con-
temporaneous requests by the same in-
dividual shall be aggregated to deter-
mine the total fee. 

(c) Special and additional services 
provided at your request, such as cer-
tification or authentication, postal in-
surance, and special mailing arrange-
ment costs, will be charged to you. 

(d) A copying fee shall not be charged 
or, alternatively, it may be reduced, 
when the General Counsel determines, 
based on a petition, that the peti-
tioning individual is indigent and that 
the Endowment’s resources permit a 
waiver of all or part of the fee. 

(e) All fees shall be paid before any 
copying request is undertaken. Pay-
ments shall be made by check or 
money order payable to the ‘‘National 
Endowment for the Arts.’’ 

§ 1159.13 In what other situations will 
the Endowment disclose its 
records? 

(a) The Endowment shall not disclose 
any record that is contained in a sys-
tem of records to any person or to an-
other agency, except pursuant to a 
written request by or with the prior 
written consent of the subject indi-
vidual, unless disclosure of the record 
is: 

(1) To those officers or employees of 
the Endowment who maintain the 
record and who have a need for the 
record in the performance of their offi-
cial duties; 

(2) Required under the provisions of 
the Freedom of Information Act (5 
U.S.C. 552). Records required to be 
made available by the Freedom of In-
formation Act will be released in re-
sponse to a request to the Endowment 
formulated in accordance with the Na-
tional Foundation on the Arts and the 
Humanities regulations published at 45 
CFR part 1100; 

(3) For a routine use as published in 
the annual notice in the FEDERAL REG-
ISTER; 

(4) To the Census Bureau for purposes 
of planning or carrying out a census, 
survey, or related activity pursuant to 
the provisions of Title 13 of the United 
States Code; 

(5) To a recipient who has provided 
the Endowment with adequate advance 
written assurance that the record will 

be used solely as a statistical research 
or reporting record, and the record is 
to be transferred in a form that is not 
individually identifiable; 

(6) To the National Archives and 
Records Administration as a record 
that has sufficient historical or other 
value to warrant its continued preser-
vation by the United States govern-
ment, or for evaluation by the Archi-
vist of the United States, or his or her 
designee, to determine whether the 
record has such value; 

(7) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of 
the United States for a civil or crimi-
nal law enforcement activity, if the ac-
tivity is authorized by law, and if the 
head of the agency or instrumentality 
has made a written request to the En-
dowment for such records specifying 
the particular portion desired and the 
law enforcement activity for which the 
record is sought. The Endowment may 
also disclose such a record to a law en-
forcement agency on its own initiative 
in situations in which criminal conduct 
is suspected, provided that such disclo-
sure has been established as a routine 
use, or in situations in which the mis-
conduct is directly related to the pur-
pose for which the record is main-
tained; 

(8) To a person pursuant to a showing 
of compelling circumstances affecting 
the health or safety of an individual if, 
upon such disclosure, notification is 
transmitted to the last known address 
of such individual; 

(9) To either House of Congress, or, to 
the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress, or subcommittee of 
any such joint committee; 

(10) To the Comptroller General, or 
any of his or her authorized representa-
tives, in the course of the performance 
of official duties of the General Ac-
counting Office; 

(11) To a consumer reporting agency 
in accordance with 31 U.S.C. 3711(e); or 

(12) Pursuant to an order of a court of 
competent jurisdiction. In the event 
that any record is disclosed under such 
compulsory legal process, the Endow-
ment shall make reasonable efforts to 
notify the subject individual after the 
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process becomes a matter of public 
record. 

(b) Before disseminating any record 
about any individual to any person 
other than an Endowment employee, 
the Endowment shall make reasonable 
efforts to ensure that such records are, 
or at the time they were collected 
were, accurate, complete, timely, and 
relevant for Endowment purposes. This 
paragraph (b) does not apply to dis-
seminations made pursuant to the pro-
visions of the Freedom of Information 
Act (5 U.S.C. 552) and paragraph (a)(2) 
of this section. 

§ 1159.14 Will the Endowment main-
tain a written account of disclo-
sures made from its systems of 
records? 

(a) The Office of the General Counsel 
shall maintain a written log containing 
the date, nature, and purpose of each 
disclosure of a record to any person or 
to another agency. Such accounting 
shall also contain the name and ad-
dress of the person or agency to whom 
each disclosure was made. This log 
need not include disclosures made to 
Endowment employees in the course of 
their official duties, or pursuant to the 
provisions of the Freedom of Informa-
tion Act (5 U.S.C. 552). 

(b) The Endowment shall retain the 
accounting of each disclosure for at 
least five years after the accounting is 
made or for the life of the record that 
was disclosed, whichever is longer. 

(c) The Endowment shall make the 
accounting of disclosures of a record 
pertaining to you available to you at 
your request. Such a request should be 
made in accordance with the proce-
dures set forth in § 1159.8 of this part. 
This paragraph (c) does not apply to 
disclosures made for law enforcement 
purposes under 5 U.S.C. 552a(b)(7) and 
§ 1159.13(a)(7) of this part. 

§ 1159.15 Who has the responsibility 
for maintaining adequate technical, 
physical, and security safeguards to 
prevent unauthorized disclosure or 
destruction of manual and auto-
matic record systems? 

The Deputy Chairman for Manage-
ment and Budget has the responsibility 
of maintaining adequate technical, 
physical, and security safeguards to 
prevent unauthorized disclosure or de-

struction of manual and automatic 
record systems. These security safe-
guards shall apply to all systems in 
which identifiable personal data are 
processed or maintained, including all 
reports and outputs from such systems 
that contain identifiable personal in-
formation. Such safeguards must be 
sufficient to prevent negligent, acci-
dental, or unintentional disclosure, 
modification or destruction of any per-
sonal records or data, and must fur-
thermore minimize, to the extent prac-
ticable, the risk that skilled techni-
cians or knowledgeable persons could 
improperly obtain access to modify or 
destroy such records or data and shall 
further insure against such casual 
entry by unskilled persons without of-
ficial reasons for access to such records 
or data. 

(a) Manual systems. (1) Records con-
tained in a system of records as defined 
herein may be used, held or stored only 
where facilities are adequate to pre-
vent unauthorized access by persons 
within or outside the Endowment. 

(2) All records, when not under the 
personal control of the employees au-
thorized to use the records, must be 
stored in a locked metal filing cabinet. 
Some systems of records are not of 
such confidential nature that their dis-
closure would constitute a harm to an 
individual who is the subject of such 
record. However, records in this cat-
egory shall also be maintained in 
locked metal filing cabinets or main-
tained in a secured room with a lock-
ing door. 

(3) Access to and use of a system of 
records shall be permitted only to per-
sons whose duties require such access 
within the Endowment, for routine 
uses as defined in § 1159.1 as to any 
given system, or for such other uses as 
may be provided herein. 

(4) Other than for access within the 
Endowment to persons needing such 
records in the performance of their of-
ficial duties or routine uses as defined 
in § 1159.1, or such other uses as pro-
vided herein, access to records within a 
system of records shall be permitted 
only to the individual to whom the 
record pertains or upon his or her writ-
ten request to the General Counsel. 

(5) Access to areas where a system of 
records is stored will be limited to 
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those persons whose duties require 
work in such areas. There shall be an 
accounting of the removal of any 
records from such storage areas uti-
lizing a written log, as directed by the 
Deputy Chairman for Management and 
Budget. The written log shall be main-
tained at all times. 

(6) The Endowment shall ensure that 
all persons whose duties require access 
to and use of records contained in a 
system of records are adequately 
trained to protect the security and pri-
vacy of such records. 

(7) The disposal and destruction of 
records within a system of records 
shall be in accordance with rules pro-
mulgated by the General Services Ad-
ministration. 

(b) Automated systems. (1) Identifiable 
personal information may be processed, 
stored or maintained by automated 
data systems only where facilities or 
conditions are adequate to prevent un-
authorized access to such systems in 
any form. Whenever such data, whether 
contained in punch cards, magnetic 
tapes or discs, are not under the per-
sonal control of an authorized person, 
such information must be stored in a 
locked or secured room, or in such 
other facility having greater safe-
guards than those provided for herein. 

(2) Access to and use of identifiable 
personal data associated with auto-
mated data systems shall be limited to 
those persons whose duties require 
such access. Proper control of personal 
data in any form associated with auto-
mated data systems shall be main-
tained at all times, including mainte-
nance of accountability records show-
ing disposition of input and output doc-
uments. 

(3) All persons whose duties require 
access to processing and maintenance 
of identifiable personal data and auto-
mated systems shall be adequately 
trained in the security and privacy of 
personal data. 

(4) The disposal and disposition of 
identifiable personal data and auto-
mated systems shall be done by shred-
ding, burning or in the case of tapes or 
discs, degaussing, in accordance with 
any regulations now or hereafter pro-
posed by the General Services Adminis-
tration or other appropriate authority. 

§ 1159.16 Will the Endowment take 
steps to ensure that its employees 
involved with its systems of records 
are familiar with the requirements 
and implications of the Privacy 
Act? 

(a) The Chairperson shall ensure that 
all persons involved in the design, de-
velopment, operation or maintenance 
of any Endowment system are in-
formed of all requirements necessary 
to protect the privacy of subject indi-
viduals. The Chairperson shall also en-
sure that all Endowment employees 
having access to records receive ade-
quate training in their protection, and 
that records have adequate and proper 
storage with sufficient security to as-
sure the privacy of such records. 

(b) All employees shall be informed 
of the civil remedies provided under 5 
U.S.C. 552a(g)(1) and other implications 
of the Privacy Act, and the fact that 
the Endowment may be subject to civil 
remedies for failure to comply with the 
provisions of the Privacy Act and these 
regulations. 

§ 1159.17 Which of the Endowment’s 
systems of records are covered by 
exemptions in the Privacy Act? 

(a) Pursuant to and limited by 5 
U.S.C. 552a(j)(2), the Endowment sys-
tem entitled ‘‘Office of the Inspector 
General Investigative Files’’ shall be 
exempted from the provisions of 5 
U.S.C. 552a, except for subsections (b); 
(c)(1) and (2); (e)(4)(A) through (F); 
(e)(6), (7), (9), (10), and (11); and (i), inso-
far as that Endowment system con-
tains information pertaining to crimi-
nal law enforcement investigations. 

(b) Pursuant to and limited by 5 
U.S.C. 552a(k)(2), the Endowment sys-
tem entitled ‘‘Office of the Inspector 
General Investigative Files’’ shall be 
exempted from 5 U.S.C. 552a(c)(3); (d); 
(e)(1); (e)(4)(G), (H), and (I); and (f), in-
sofar as that Endowment system con-
sists of investigatory material com-
piled for law enforcement purposes, 
other than material within the scope of 
the exemption at 5 U.S.C. 552a(j)(2). 

(c) The Endowment system entitled 
‘‘Office of the Inspector General Inves-
tigative Files’’ is exempt from the 
above-noted provisions of the Privacy 
Act because their application might 
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alert investigation subjects to the ex-
istence or scope of investigations; lead 
to suppression, alteration, fabrication, 
or destruction of evidence; disclose in-
vestigative techniques or procedures; 
reduce the cooperativeness or safety of 
witnesses; or otherwise impair inves-
tigations. 

§ 1159.18 What are the penalties for ob-
taining an Endowment record 
under false pretenses? 

(a) Under 5 U.S.C. 552a(i)(3), any per-
son who knowingly and willfully re-
quests or obtains any record con-
cerning an individual from the Endow-
ment under false pretenses shall be 

guilty of a misdemeanor and fined not 
more than $5,000. 

(b) A person who falsely or fraudu-
lently attempts to obtain records 
under the Privacy Act may also be sub-
ject to prosecution under other stat-
utes, including 18 U.S.C. 494, 495, and 
1001. 

§ 1159.19 What restrictions exist re-
garding the release of mailing lists? 

The Endowment may not sell or rent 
an individual’s name and address un-
less such action is specifically author-
ized by law. This section shall not be 
construed to require the withholding of 
names and addresses otherwise per-
mitted to be made public. 
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SUBCHAPTER C—FEDERAL COUNCIL ON THE ARTS AND 
THE HUMANITIES 

PART 1160—INDEMNITIES UNDER 
THE ARTS AND ARTIFACTS IN-
DEMNITY ACT 

Sec. 
1160.1 Purpose and scope. 
1160.2 Federal Council on the Arts and the 

Humanities. 
1160.3 Definitions. 
1160.4 Eligibility for international exhibi-

tions. 
1160.5 Eligibility for domestic exhibitions. 
1160.6 Application for indemnification. 
1160.7 Certificate of national interest. 
1160.8 Indemnity agreement. 
1160.9 Letter of intent. 
1160.10 Loss adjustment. 
1160.11 Certification of claim and amount of 

loss to the Congress. 
1160.12 Appraisal procedures. 
1160.13 Indemnification limits. 

AUTHORITY: 20 U.S.C. 971–977. 

SOURCE: 56 FR 49848, Oct. 2, 1991, unless 
otherwise noted. 

§ 1160.1 Purpose and scope. 
(a) This part sets forth the exhibition 

indemnity procedures of the Federal 
Council on the Arts and Humanities 
under the Arts and Artifacts Indemnity 
Act (Pub. L. 94–158) as required by sec-
tion 2(a)(2) of the Act. 

(1) Eligible items from outside the 
United States while on exhibition in 
the United States or 

(2) Eligible items from the United 
States while on exhibition outside this 
country, preferably when they are part 
of an exchange of exhibitions. 

(b) Program guidelines and further 
information are available from the In-
demnity Administrator, c/o Museum 
Program, National Endowment for the 
Arts, 1100 Pennsylvania Avenue, NW., 
Washington, DC 20506. 

[56 FR 49848, Oct. 2, 1991, as amended at 60 FR 
42465, Aug. 16, 1995] 

§ 1160.2 Federal Council on the Arts 
and the Humanities 

For the purposes of this part (45 CFR 
part 1160) the Federal Council on the 
Arts and the Humanities shall be com-
posed of the Chairman of the National 
Endowment for the Arts, the Chairman 

of the National Endowment for the Hu-
manities, the Secretary of Education, 
the Director of the National Science 
Foundation, the Librarian of Congress, 
the Chairman of the Commission of 
Fine Arts, the Archivist of the United 
States, the Commissioner, Public 
Buildings Service, General Services 
Administration, the Administrator of 
the General Services Administration, 
the Director of the United States Infor-
mation Agency, the Secretary of the 
Interior, the Secretary of Commerce, 
the Secretary of Transportation, the 
Chairman of the National Museum 
Services Board, the Director of the In-
stitute of Museum and Library Serv-
ices, the Secretary of Housing and 
Urban Development, the Secretary of 
Labor, the Secretary of Veterans Af-
fairs, and the Commissioner of the Ad-
ministration on Aging. 

§ 1160.3 Definitions. 
For the purposes of this part: 
(a) Council means the Federal Council 

on the Arts and the Humanities as de-
fined in § 1160.2. 

(b) Letter of Intent means an agree-
ment by the Council to provide an in-
demnity covering a future exhibition 
subject to compliance with all require-
ments at the date the indemnity is to 
be effective. 

(c) Lender means the owner of an ob-
ject. 

(d) Eligible item means an object 
which qualifies for coverage under the 
Arts and Artifacts Indemnity Act. 

(e) Exhibition means a public display 
of an indemnified items(s) at one or 
more locations, as approved by the 
Council, presented by any person, non-
profit agency or institution, or Govern-
ment, in the United States or else-
where. 

(f) On Exhibition means the period of 
time beginning on the date an indem-
nified item leaves the place designated 
by the lender and ending on the termi-
nation date. 

(g) Indemnity Agreement means the 
contract between the Council and the 
indemnitee covering loss or damage to 
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indemnified items under the authority 
of the Arts and Artifacts Indemnity 
Act. 

(h) Indemnitee means the party or 
parties to an indemnity agreement 
issued by the Council, to whom the 
promise of indemnification is made. 

(i) Participating institution(s) means 
the location(s) where an exhibition in-
demnified under this part will be dis-
played. 

(j) Termination date means the date 
thirty (30) calendar days after the date 
specified in the indemnity Certificate 
by which an indemnified item is to be 
returned to the place designated by the 
lender or the date on which the item is 
actually so returned, whichever date is 
earlier. (In museum terms this means 
wall-to-wall coverage.) After 11:59 p.m. 
on the termination date, the item is no 
longer covered by the indemnity agree-
ment unless an extension has thereto-
fore been requested by the indemnitee 
and granted in writing by the Council. 

§ 1160.4 Eligibility for international 
exhibitions. 

An indemnity agreement for an 
international exhibition made under 
these regulations shall cover: 

(a) Eligible items from outside the 
United States while on exhibition in 
the United States; 

(b) Eligible items from the United 
States while on exhibition outside this 
country, preferably when they are part 
of an exchange of exhibitions; and 

(c) Eligible items from the United 
States while on exhibition in the 
United States, in connection with 
other eligible items from outside the 
United States which are integral to the 
exhibition as a whole. 

(d)(1) Example. An American art mu-
seum is organizing a retrospective ex-
hibition which will include more than 
150 works of art by Impressionist paint-
er Auguste Renoir. Museums in Paris 
and London have agreed to lend 125 
works of art, covering every aspect of 
his career, many of which have not 
been seen together since the artist’s 
death in 1919. The organizer is planning 
to include 25 masterpieces by Renoir 
from American public and private col-
lections. The show will open in Chicago 
and travel to San Francisco and Wash-
ington. 

(2) Discussion. This example is a com-
mon application for coverage of both 
foreign- and domestic-owned objects in 
an international exhibition. The for-
eign-owned objects are eligible for in-
demnity coverage under paragraph (a) 
of this section, and the domestic-owned 
objects may be eligible for indemnity 
coverage under paragraph (c) of this 
section if the foreign-owned objects are 
integral to the purposes of the exhi-
bition as a whole. In reviewing this ap-
plication, the Federal Council would 
evaluate the exhibition as a whole and 
determine whether the loans of 125 for-
eign-owned objects are integral to the 
educational, cultural, historical, or sci-
entific significance of the exhibition on 
Renoir. It would also be necessary for 
the U.S. Department of State to deter-
mine whether or not the exhibition was 
in the national interest. 

[73 FR 21056, Apr. 18, 2008] 

§ 1160.5 Eligibility for domestic exhibi-
tions. 

An indemnity agreement for a do-
mestic exhibition made under these 
regulations shall cover eligible items 
from the United States while on Exhi-
bition in the United States. 

(a)(1) Example 1. An American mu-
seum is undergoing renovation and will 
be closed to the public for one year. 
During that time, masterpieces from 
the collection will go on tour to three 
other museums in the United States. 
Many of these works have never been 
lent for travel, and this will be a 
unique and the last opportunity for 
museum visitors in other parts of the 
country to see them exhibited to-
gether. Once the new building opens, 
they will be permanently installed and 
dispersed throughout the museum’s 
galleries. 

(2) Discussion. (i) This is a straight-
forward example of a domestic exhi-
bition which would be eligible for con-
sideration for indemnity coverage. 
Under the previous regulations, eligi-
bility was limited to: 

(A) Exhibitions in the United States 
of entirely foreign-owned objects; 

(B) Exhibitions outside of the United 
States of domestic-owned objects; or 

(C) Exhibitions in the United States 
of both foreign- and domestic-owned 
objects, with the foreign-owned objects 

VerDate Sep<11>2014 16:27 Nov 02, 2017 Jkt 241202 PO 00000 Frm 00439 Fmt 8010 Sfmt 8010 Q:\45\45V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



430 

45 CFR Ch. XI (10–1–17 Edition) § 1160.6 

having integral importance to the exhi-
bition. 

(ii) In this example, the Federal 
Council will consider the educational, 
cultural, historical, or scientific sig-
nificance of the proposed domestic ex-
hibition of the domestic-owned objects. 
It would not be necessary for the U.S. 
Department of State to determine 
whether or not the exhibition was in 
the national interest. 

(b)(1) Example 2. An American mu-
seum is organizing an exhibition of 
works by 20th century American art-
ists, which will travel to one other U.S. 
museum. There are more than 100 ob-
jects in the exhibition. The majority of 
the paintings, drawings and sculpture, 
valued at more than $500,000,000, are 
from galleries, museums and private 
collections in the United States. The 
organizing curator has selected ten 
works of art, mostly drawings and pre-
paratory sketches relating to paintings 
in the exhibition, valued at less than 
$5,000,000, which will be borrowed from 
foreign lenders. 

(2) Discussion. (i) This example raises 
the question of whether this applicant 
should submit an application for in-
demnity coverage for a domestic exhi-
bition or an international exhibition. If 
the applicant submitted an application 
for an international exhibition request-
ing coverage for only the foreign-owned 
objects eligible under Section 1160.4(a), 
the Federal Council would evaluate 
whether the ten foreign-owned objects 
further the exhibition’s educational, 
cultural, historical, or scientific pur-
poses. It would also be necessary for 
the U.S. Department of State to deter-
mine whether or not the exhibition was 
in the national interest. In this case, 
the applicant would have to insure the 
loans of the domestic-owned objects by 
other means. 

(ii) In the case of an application for 
an international exhibition requesting 
coverage for both domestic-owned and 
foreign-owned objects eligible under 
section 1160.4(a) and (c), the Federal 
Council would evaluate the exhibition 
as a whole to determine if the ten for-
eign-owned objects are integral to 
achieving the exhibition’s educational, 
cultural, historical, or scientific pur-
poses. It would also be necessary for 
the U.S. Department of State to deter-

mine whether or not the exhibition was 
in the national interest. 

(iii) If the applicant submitted an ap-
plication for a domestic exhibition, 
however, only the loans of domestic- 
owned objects, the highest valued part 
of the exhibition, would be eligible for 
coverage. The Federal Council would 
consider if the U.S. loans were of edu-
cational, cultural or historic interest. 
It would not be necessary for the U.S. 
Department of State to determine 
whether or not the exhibition was in 
the national interest. In this case, the 
applicant would have to insure the 
loans of the foreign-owned objects by 
other means. 

[73 FR 21056, Apr. 18, 2008] 

§ 1160.6 Application for indemnifica-
tion. 

An applicant for an indemnity shall 
submit an Application for Indemnifica-
tion, addressed to the Indemnity Ad-
ministrator, National Endowment for 
the Arts, Washington, DC 20506, which 
shall described as fully as possible: 

(a) The time, place, nature and 
Project Director/Curator of the exhi-
bition for which the indemnity is 
sought; 

(b) Evidence that the owner and 
present possessor are willing to lend 
the eligible items, and both are pre-
pared to be bound by the terms of the 
indemnity agreement; 

(c) The total value of all items to be 
indemnified, including a description of 
each item to be covered by the agree-
ment and each item’s value; 

(d) The source of valuations of each 
item, plus an opinion by a disinterested 
third party of the valuations estab-
lished by lenders; 

(e) The significance, and the edu-
cational, cultural, historical, or sci-
entific value of the items to be indem-
nified, and of the exhibition as a whole; 

(f) Statements describing policies, 
procedures, techniques, and methods to 
be employed with respect to: 

(1) Packing of items at the premises 
of, or the place designated by the lend-
er; 

(2) Shipping arrangements; 
(3) Condition reports at lender’s loca-

tion; 
(4) Condition reports at borrower’s 

location; 
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(5) Condition reports upon return of 
items to lender’s location; 

(6) Security during the exhibition 
and security during transportation, in-
cluding couriers were applicable; 

(7) Maximum values to be trans-
ported in a single vehicle of transport. 

(g) Insurance arrangements, if any, 
which are proposed to cover the de-
ductible amount provided by law or the 
excess over the amount indemnified; 

(h) Any loss incurred by the 
indemnitee or participating institu-
tions during the three years prior to 
the Application for Indemnification 
which involved a borrowed or loaned 
item(s) or item(s) in their permanent 
collections where the amount of loss or 
damage exceeded $5,000. Details should 
include the date of loss, nature and 
cause of damage, and appraised value 
of the damaged items(s) both before 
and after loss; 

(i) If the application is for an exhi-
bition of loans from the United States, 
which are being shown outside the 
United States, the applicant should de-
scribe in detail the nature of the ex-
change of exhibitions of which it is a 
part if any, including all circumstances 
surrounding the exhibition being 
shown in the United States, with par-
ticular emphasis on facts concerning 
insurance or indemnity arrangements. 

(j) Upon proper submission of the 
above required information an applica-
tion will be selected or rejected for in-
demnification by the Council. The re-
view criteria include: 

(1) Review of educational, cultural, 
historical, or scientific value as re-
quired under the provisions of the Arts 
and Artifacts Indemnity Act; 

(2) Certification by the Secretary of 
State or his designee that the inter-
national exhibition with eligible items 
under § 1160.4 is in the national inter-
est; and 

(3) Review of the availability of in-
demnity obligational authority under 
section 5(b) of the Arts and Artifacts 
Indemnity Act (20 U.S.C. 974). 

(Approved under OMB control number 3135– 
0094) 

[56 FR 49848, Oct. 2, 1991; 56 FR 51842, Oct. 16, 
1991. Redesignated at 60 FR 42465, Aug. 16, 
1995, and further redesignated and amended 
at 73 FR 21056, Apr. 18, 2008] 

§ 1160.7 Certificate of national inter-
est. 

After preliminary review applica-
tions for international exhibitions with 
eligible items under § 1160.4 will be sub-
mitted to the Secretary of State or his 
designee for determination of national 
interest and issuance of a Certificate of 
National Interest. 

[56 FR 49848, Oct. 2, 1991. Redesignated at 60 
FR 42465, Aug. 16, 1995, and further redesig-
nated and amended at 73 FR 21056, Apr. 18, 
2008] 

§ 1160.8 Indemnity agreement. 
In cases where the requirements of 

§§ 1160.4 and 1160.5 have been met to the 
satisfaction of the Council, an Indem-
nity Agreement pledging the full faith 
and credit of the United States for the 
agreed value of the exhibition in ques-
tion may be issued to the indemnitee 
by the Council, subject to the provi-
sions of § 1160.7. 

[56 FR 49848, Oct. 2, 1991. Redesignated at 60 
FR 42465, Aug. 16, 1995, and further redesig-
nated at 73 FR 21056, Apr. 18, 2008] 

§ 1160.9 Letter of intent. 
In cases where an exhibition proposed 

for indemnification is planned to begin 
on a date more than twelve (12) months 
after the submission of the application, 
the Council, upon approval of such a 
preliminary application, may provide a 
Letter of Intent stating that it will, 
subject to the conditions set forth 
therein, issue an Indemnity Agreement 
prior to commencement of the exhi-
bition. In such cases, the Council will 
examine a final application during the 
twelve (12) month period prior to the 
date the exhibition is to commence, 
and shall, upon being satisfied that 
such conditions have been fulfilled, 
issue an Indemnity Agreement. 

[56 FR 49848, Oct. 2, 1991. Redesignated at 60 
FR 42465, Aug. 16, 1995, and further redesig-
nated at 73 FR 21056, Apr. 18, 2008] 

§ 1160.10 Loss adjustment. 
(a) In the event of loss or damage 

covered by an Indemnity Agreement, 
the indemnitee without delay shall file 
a Notice of Loss or Damage with the 
Council and shall exercise reasonable 
care in order to minimize the amount 
of loss. Within a reasonable time after 
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a loss has been sustained, the claimant 
shall file a Proof of Loss or Damage on 
forms provided by the Council. Failure 
to report such loss or damage and to 
file such Proof of Loss within sixty (60) 
days after the termination date as de-
fined in § 1160.3(k) shall invalidate any 
claim under the Indemnity Agreement. 

(b) In the event of total loss or de-
struction of an indemnified item, in-
demnification will be made on the 
basis of the amount specified in the In-
demnity Agreement. 

(c) In the event of partial loss, or 
damage, and reduction in the fair mar-
ket value, as a result thereof, to an in-
demnified item, indemnification will be 
made on the basis provided for in the 
Indemnity Agreement. 

(d) No loss or damage claim will be 
paid in excess of the Indemnification 
Limits specified in § 1160.11. 

[56 FR 49848, Oct. 2, 1991. Redesignated at 60 
FR 42465, Aug. 16, 1995, and further redesig-
nated at 73 FR 21056, Apr. 18, 2008] 

§ 1160.11 Certification of claim and 
amount of loss to the Congress. 

Upon receipt of a claim of total loss 
or a claim in which the Council is in 
agreement with respect to the amount 
of partial loss, or damage and reduc-
tion in fair market value as a result 
thereof, the Council shall certify the 
validity of the claim and the amount of 
such loss or damage and reduction in 
fair market value as a result thereof, 
to the Speaker of the House of Rep-
resentatives and the President pro 
tempore of the Senate. 

[56 FR 49848, Oct. 2, 1991. Redesignated at 60 
FR 42465, Aug. 16, 1995, and further redesig-
nated at 73 FR 21056, Apr. 18, 2008] 

§ 1160.12 Appraisal procedures. 

(a) In the event the Council and the 
indemnitee fail to agree on the amount 
of partial loss, or damage to, or any re-
duction in the fair market value as a 
result thereof, to the indemnified 
item(s), each shall select a competent 
appraiser(s) with evidence to be pro-
vided to show that the indemnitee’s se-
lection is satisfactory to the owner. 
The appraiser(s) selected by the Coun-
cil and the indemnitee shall then select 
a competent and disinterested arbi-
trator. 

(b) After selection of an arbitrator, 
the appraisers shall assess the partial 
loss, or damage to, or where appro-
priate, any reduction in the fair mar-
ket value of, the indemnified item(s). 
The appraisers’ agreement with respect 
to these issues shall determine the dol-
lar value of such loss or damage or re-
pair costs, and where appropriate, such 
reduction in the fair market value. Dis-
putes between the appraisers with re-
spect to partial loss, damage repair 
costs, and fair market value reduction 
of any item shall be submitted to the 
arbitrator for determination. The ap-
praisers’ agreement or the arbitrator’s 
determination shall be final and bind-
ing on the parties, and agreement on 
amount or such determination on 
amount shall be certified to the Speak-
er of the House and the President pro 
tempore of the Senate by the Council. 

(c) Each appraiser shall be paid by 
the party selecting him or her. The ar-
bitrator and all other expenses of the 
appraisal shall be paid by the parties in 
equal shares. 

[56 FR 49848, Oct. 2, 1991. Redesignated at 60 
FR 42465, Aug. 16, 1995, and further redesig-
nated at 73 FR 21056, Apr. 18, 2008] 

§ 1160.13 Indemnification limits. 

The dollar amounts of the limits de-
scribed below are found in the guide-
lines referred to in § 1160.1 and are 
based upon the statutory limits in the 
Arts and Artifacts Indemnity Act (20 
U.S.C. 974). 

(a) There is a maximum amount of 
loss or damage covered in a single exhi-
bition or an Indemnity Agreement. 

(b) A sliding scale deductible amount 
is applicable to loss or damage arising 
out of a single exhibition for which an 
indemnity is issued. 

(c) There is an aggregate amount of 
loss or damage covered by indemnity 
agreements at any one time. 

(d) The maximum value of eligible 
items carried in or upon any single in-
strumentality of transportation at any 
one time, is established by the Council. 

[56 FR 49848, Oct. 2, 1991. Redesignated at 60 
FR 42465, Aug. 16, 1995, and further redesig-
nated at 73 FR 21056, Apr. 18, 2008] 
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SUBCHAPTER D—NATIONAL ENDOWMENT FOR THE 
HUMANITIES 

PART 1168—NEW RESTRICTIONS ON 
LOBBYING 

Subpart A—General 

Sec. 
1168.100 Conditions on use of funds. 
1168.105 Definitions. 
1168.110 Certification and disclosure. 

Subpart B—Activities by Own Employees 

1168.200 Agency and legislative liaison. 
1168.205 Professional and technical services. 
1168.210 Reporting. 

Subpart C—Activities by Other Than Own 
Employees 

1168.300 Professional and technical services. 

Subpart D—Penalties and Enforcement 

1168.400 Penalties. 
1168.405 Penalty procedures. 
1168.410 Enforcement. 

Subpart E—Exemptions 

1168.500 Secretary of Defense. 

Subpart F—Agency Reports 

1168.600 Semi-annual compilation. 
1168.605 Inspector General report. 

APPENDIX A TO PART 1168—CERTIFICATION RE-
GARDING LOBBYING 

APPENDIX B TO PART 1168—DISCLOSURE FORM 
TO REPORT LOBBYING 

AUTHORITY: Sec. 319, Pub. L. 101–121 (31 
U.S.C. 1352); 20 U.S.C. 959 (a) (1). 

SOURCE: 55 FR 6737, 6755, Feb. 26, 1990, un-
less otherwise noted. 

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54 
FR 52306, December 20, 1989. 

Subpart A—General 

§ 1168.100 Conditions on use of funds. 
(a) No appropriated funds may be ex-

pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
ageement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 

Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
agreement shall file with that agency a 
certification, set forth in appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 
agreement shall file with that agency a 
disclosure form, set forth in appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-
graph (a) of this section if paid for with 
appropriated funds. 

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
appendix A, whether that person has 
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a disclosure form, set forth 
in appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
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Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee. 

§ 1168.105 Definitions. 

For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action means any 
of the following Federal actions: 

(1) The awarding of any Federal con-
tract; 

(2) The making of any Federal grant; 
(3) The making of any Federal loan; 
(4) The entering into of any coopera-

tive agreement; and, 
(5) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
including those subject to the Federal 
Acquisition Regulation (FAR), and any 
other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 

(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 
United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
title 5, U.S. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 
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(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to perfessional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-
erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
date of the submission that initiates 
agency consideration of such person for 
receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-
mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 
State, and a multi-State, regional, or 
interstate entity having governmental 
duties and powers. 

§ 1168.110 Certification and disclosure. 
(a) Each person shall file a certifi-

cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, 
unless such person previously filed a 
certification, and a disclosure form, if 
required, under paragraph (a) of this 
section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraph (a) or (b) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 

(d) Any person who requests or re-
ceives from a person referred to in 
paragraph (a) or (b) of this section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 
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(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement, 

shall file a certification, and a disclo-
sure form, if required, to the next tier 
above. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraph (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 
arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-
curring between December 23, 1989, and 
the date of award or commitment. 
However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 
but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 

(h) No reporting is required for an ac-
tivity paid for with appropriated funds 
if that activity is allowable under ei-
ther subpart B or C. 

Subpart B—Activities by Own 
Employees 

§ 1168.200 Agency and legislative liai-
son. 

(a) The prohibition on the use of ap-
propriated funds, in § 1168.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 

(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Pub. L. 
95–507 and other subsequent amend-
ments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section. 
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§ 1168.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 1168.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
or an extension, continuation, renewal, 
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting of a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-

neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section. 

§ 1168.210 Reporting. 

No reporting is required with respect 
to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person. 

Subpart C—Activities by Other 
Than Own Employees 

§ 1168.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 1168.100 (a), does 
not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant, 
loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal contract, grant, 
loan, or cooperative agreement. 

(b) The reporting requirements in 
§ 1168.110 (a) and (b) regarding filing a 
disclosure form by each person, if re-
quired, shall not apply with respect to 
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 

VerDate Sep<11>2014 16:27 Nov 02, 2017 Jkt 241202 PO 00000 Frm 00447 Fmt 8010 Sfmt 8010 Q:\45\45V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



438 

45 CFR Ch. XI (10–1–17 Edition) § 1168.400 

(c) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting or a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section. 

Subpart D—Penalties and 
Enforcement 

§ 1168.400 Penalties. 

(a) Any person who makes an expend-
iture prohibited herein shall be subject 
to a civil penalty of not less than 
$10,000 and not more than $100,000 for 
each such expenditure. 

(b) Any person who fails to file or 
amend the disclosure form (see appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil 
penalty of not less than $10,000 and not 
more than $100,000 for each such fail-
ure. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 
effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 

(e) First offenders under paragraph 
(a) or (b) of this section shall be subject 
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and 
subsequent offenses by persons shall be 
subject to an appropriate civil penalty 
between $10,000 and $100,000, as deter-
mined by the agency head or his or her 
designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of such civil penalty. 
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§ 1168.405 Penalty procedures. 
Agencies shall impose and collect 

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. sections 3803 
(except subsection (c)), 3804, 3805, 3806, 
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the 
requirements herein. 

§ 1168.410 Enforcement. 
The head of each agency shall take 

such actions as are necessary to ensure 
that the provisions herein are vigor-
ously implemented and enforced in 
that agency. 

Subpart E—Exemptions 
§ 1168.500 Secretary of Defense. 

(a) The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section. 

Subpart F—Agency Reports 
§ 1168.600 Semi-annual compilation. 

(a) The head of each agency shall col-
lect and compile the disclosure reports 
(see appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
Clerk of the House of Representatives a 
report containing a compilation of the 
information contained in the disclo-
sure reports received during the six- 
month period ending on March 31 or 
September 30, respectively, of that 
year. 

(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 

the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
Services of the Senate and the House of 
Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 
later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 
and the Clerk of the House of Rep-
resentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency. 

§ 1168.605 Inspector General report. 
(a) The Inspector General, or other 

official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 

VerDate Sep<11>2014 16:27 Nov 02, 2017 Jkt 241202 PO 00000 Frm 00449 Fmt 8010 Sfmt 8010 Q:\45\45V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



440 

45 CFR Ch. XI (10–1–17 Edition) Pt. 1168, App. A 

may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report. 

APPENDIX A TO PART 1168— 
CERTIFICATION REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 

to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form-LLL, ‘‘Disclosure 
Form to Report Lobbying,’’ in accordance 
with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 
civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 

Statement for Loan Guarantees and Loan 
Insurance 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form-LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 
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PART 1170—NONDISCRIMINATION 
ON THE BASIS OF HANDICAP IN 
FEDERALLY ASSISTED PROGRAMS 
OR ACTIVITIES 

Subpart A—General Provisions 

Sec. 
1170.1 Purpose. 
1170.2 Application. 
1170.3 Definitions. 
1170.4 Effect of State or local law or other 

requirements and effect of employment 
opportunities. 

1170.5–1170.10 [Reserved] 

Subpart B—Discrimination Prohibited 

1170.11 General prohibition against dis-
crimination. 

1170.12 Discriminatory actions prohibited. 
1170.13 Illustrative examples. 
1170.14–1170.20 [Reserved] 

Subpart C—Employment Practices 

1170.21 Discrimination prohibited. 
1170.22 Reasonable accommodation. 
1170.23 Employment criteria. 
1170.24 Preemployment inquiries. 
1170.25–1170.30 [Reserved] 

Subpart D—Accessibility 

1170.31 Discrimination prohibited. 
1170.32 Existing facilities. 
1170.33 New construction. 
1170.34 Historic properties. [Reserved] 
1170.35–1170.40 [Reserved] 

Subpart E—Postsecondary Education 

1170.41 Application of this subpart. 
1170.42 Admissions and recruitment. 
1170.43 Treatment of students; general. 
1170.44 Academic adjustments. 
1170.45 Housing. 
1170.46 Financial and employment assist-

ance to students. 
1170.47 Nonacademic services. 
1170.48–1170.50 [Reserved] 

Subpart F—Enforcement 

1170.51 Assurances required. 
1170.52 Remedial action, voluntary action, 

and self-evaluation. 
1170.53 Designation of responsible employee 

and adoption of grievance procedures. 
1170.54 Notice. 
1170.55 Endowment enforcement and com-

pliance procedures. 
1170.56–1170.99 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 46 FR 55897, Nov. 12, 1981, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 1170.1 Purpose. 
The purpose of this part is to imple-

ment section 504 of the Rehabilitation 
Act of 1973, which is designed to elimi-
nate discrimination on the basis of 
handicap in any program or activity 
receiving Federal financial assistance. 

§ 1170.2 Application. 
This part applies to each recipient of 

Federal financial assistance from the 
National Endowment for the Human-
ities and to each program or activity 
that receives such assistance. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.3 Definitions. 
As used in this part: 
(a) Section 504 means section 504 of 

the Rehabilitation Act of 1973, Pub. L. 
93–112, as amended by the Rehabilita-
tion Act Amendments of 1974, Pub. L. 
93–516, 29 U.S.C. 794 et seq. by the Reha-
bilitation, Comprehensive Services De-
velopmental Disabilities Amendments 
of 1978, Pub. L. 95–602, and by the Civil 
Rights Restoration Act of 1987, Pub. L. 
100–259. 

(b) The term Endowment or the term 
agency means the National Endowment 
for the Humanities. 

(c) The term Chairman means the 
Chairman of the National Endowment 
for the Humanities. 

(d) The term responsible Endowment 
official with respect to any program or 
activity receiving Federal financial as-
sistance means the Chairman of the 
Endowment, the Director of the Office 
of Equal Employment Opportunity, or 
other Endowment official designated 
by the Chairman. 

(e) The term United States means the 
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the 
Virgin Islands, American Samoa, 
Guam, the Northern Mariana Islands, 
Wake Island, the Canal Zone, and the 
territories and possessions of the 
United States, and the term State 
means any one of the foregoing. 

(f) Federal financial assistance means 
any grant, loan, contract (other than a 
procurement contract or a contract of 
insurance or guaranty), or any other 
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arrangement by which the agency pro-
vides or otherwise makes available as-
sistance in the form of: 

(1) Funds; 
(2) Services of Federal personnel; or 
(3) Real and personal property or any 

interest in or use of such property, in-
cluding: 

(i) Transfers or leases of such prop-
erty for less than fair market value or 
for reduced consideration; and 

(ii) Proceeds from a subsequent 
transfer or lease of such property if the 
Federal share of its fair market value 
is not returned to the Federal govern-
ment. 

(g) The term program or activity 
means all of the operations of any enti-
ty described in paragraphs (g)(1) 
through (4) of this section, any part of 
which is extended Federal financial as-
sistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (g)(1), (2), or (3) 
of this section. 

(h) Facility means all or any portion 
of buildings, structures, equipment, 
roads, walks, parking lots, or other 
real or personal property or interest in 
such property. 

(i) Recipient means any state or its 
political subdivision, any instrumen-
tality of a state or its political subdivi-
sion, any public or private agency, in-
stitution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended directly 
or through another recipient, including 
any successor, assignee, or transferee 
of a recipient, but excluding the ulti-
mate beneficiary of the assistance. 

(j) Handicapped person means any per-
son who has a physical or mental im-
pairment that substantially limits one 
or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 
For purposes of section 504, in connec-
tion with employment, this term does 
not include any individual who is an al-
coholic or drug abuser whose current 
use of alcohol or drugs prevents such 
individual from performing the duties 
of the job in question or whose employ-
ment, by reason of such current alco-
hol or drug abuse, would constitute a 
direct threat to the property or the 
safety of others. As used in this para-
graph, the phrase: 

(1) Physical or mental impairment 
means: 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
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cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alcoholism. 

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by a 
recipient as constituting such a limita-
tion; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (j)(1) of this section 
but is treated by a recipient as having 
such an impairment. 

(k) Qualified handicapped person 
means: 

(1) With respect to employment, a 
handicapped person who, with reason-
able accommodation, can perform the 
essential functions of the job in ques-
tion and 

(2) With respect to postsecondary and 
vocational education services, a handi-
capped person who meets the academic 
and technical standards requisite to 
admission or participation in the re-
cipient’s education program or activ-
ity; 

(3) With respect to services, a handi-
capped person who meets the essential 
eligibility requirements for the receipt 
of such services. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.4 Effect of State or local law or 
other requirements and effect of 
employment opportunities. 

(a) The obligation to comply with 
this part is not obviated or alleviated 
by the existence of any state or local 
law or other requirement that, on the 
basis of handicap, imposes prohibitions 

or limits upon the eligibility of quali-
fied handicapped persons to receive 
services or to practice any occupation 
or profession. 

(b) The obligation to comply with 
this part is not obviated or alleviated 
because employment opportunities in 
any occupation or profession are or 
may be more limited for handicapped 
persons than for nonhandicapped per-
sons. 

§§ 1170.5–1170.10 [Reserved] 

Subpart B—Discrimination 
Prohibited 

§ 1170.11 General prohibition against 
discrimination. 

No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity that receives Federal 
financial assistance. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.12 Discriminatory actions pro-
hibited. 

(a) A recipient, in providing any aid, 
benefit, or service, may not, directly or 
through contractual, licensing, or 
other arrangements, on the basis of 
handicap: 

(1) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(2) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(3) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(4) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
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benefits, or services that are as effec-
tive as those provided to others; 

(5) Aid or perpetuate discrimination 
against a qualified handicapped person 
by providing significant assistance to 
an agency, organization, or person that 
discriminates on the basis of handicap 
in providing any aid, benefit, or service 
to beneficiaries of the recipient’s pro-
gram or activity; 

(6) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(7) Otherwise limit a qualified handi-
capped person in the enjoyment of any 
right, privilege, advantage, or oppor-
tunity enjoyed by others receiving the 
aid, benefit, or service. 

(b) A recipient may not deny a quali-
fied handicapped person the oppor-
tunity to participate in aid, benefits, 
or services that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different aid, benefits, 
or services. 

(c) A recipient may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration. 

(1) that have the effect of subjecting 
qualified handicapped persons to dis-
crimination on the basis of handicap, 

(2) that have the purpose or effect of 
defeating or substantially impairing 
accomplishment of the objectives of 
the recipient’s program or activity 
with respect to handicapped persons, or 

(3) that perpetuate the discrimina-
tion of another recipient if both recipi-
ents are subject to common adminis-
trative control or are agencies of the 
same state. 

(d) A recipient may not, in deter-
mining the site or location of a facil-
ity, make selections 

(1) that have the effect of excluding 
handicapped persons from, denying 
them the benefits of, or otherwise sub-
jecting them to discrimination under 
any program or activity that receives 
Federal financial assistance or 

(2) that have the purpose or effect of 
defeating or substantially impairing 
the accomplishment of the objectives 
of the program or activity with respect 
to handicapped persons. 

(e) The exclusion of nonhandicapped 
persons from aid, benefits, or services 

limited by Federal statute or executive 
order to handicapped persons or the ex-
clusion of a specific class of handi-
capped persons from aid, benefits, or 
services limited by Federal statute or 
executive order to a different class of 
handicapped persons is not prohibited 
by this part. 

(f) Recipients shall administer pro-
grams or activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 

(g) Recipients shall take appropriate 
steps to ensure that communications 
with their applicants, employees, and 
beneficiaries are available to persons 
with impaired vision and hearing. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.13 Illustrative examples. 
(a) The following examples will illus-

trate the application of the foregoing 
provisions to some of the activities 
funded by the National Endowment for 
the Humanities. 

(1) A publication or a museum cata-
logue supported by the Endowment 
may be made usable by the blind and 
the visually impaired through cassette 
tapes, records, discs, braille, readers 
and simultaneous publications. 

(2) A lecture, meeting or symposium 
supported by Federal funds may be 
made available to deaf and hearing im-
paired persons through the use of a 
sign language interpreter or by pro-
viding scripts in advance of the per-
formance. 

(3) Specific aid, benefits, or services 
supported by Federal funds may be of-
fered in an inaccessible facility pro-
vided that the same aid, benefit, or 
service is also offered to the public at 
large in an accessible space. 

(4) A qualified handicapped person is 
one who is able to meet all require-
ments in spite of his handicap. An edu-
cational institution is not required to 
disregard the disabilities of handi-
capped individuals or to lower or to 
make substantial modifications of 
standards to accommodate a handi-
capped person. 

(b) State humanities committees are 
obligated to develop methods of admin-
istering Federal funds so as to ensure 
that handicapped persons are not sub-
jected to discrimination on the basis of 
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handicap either by sub-grantees or by 
the manner in which the funds are dis-
tributed. 

(c) In the event Endowment funds are 
utilized to construct, expand, alter, 
lease or rent a facility, the benefits of 
the program or activity provided in or 
through that facility must be con-
ducted in accordance with these regu-
lations, e.g., a museum receiving a 
grant to renovate an existing facility 
must assure that all museum aid, bene-
fits, or services conducted in that facil-
ity are accessible to handicapped per-
sons. 

(d) In carrying out the mandate of 
section 504 and these implementing 
regulations recipients should admin-
ister Endowment assisted programs or 
activities in the most integrated set-
ting appropriate, e.g., tours made 
available to the hearing impaired 
should be open to the public at large 
and everyone should be permitted to 
enjoy the benefits of a tactile experi-
ence in a museum. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§§ 1170.14–1170.20 [Reserved] 

Subpart C—Employment Practices 
§ 1170.21 Discrimination prohibited. 

(a) General. No qualified handicapped 
person shall, on the basis of handicap, 
be subjected to discrimination in em-
ployment under any program or activ-
ity that receives Federal financial as-
sistance. 

(b) A recipient shall make all deci-
sions concerning employment under 
any program or activity to which this 
part applies in a manner which ensures 
that discrimination on the basis of 
handicap does not occur and may not 
limit, segregate, or classify applicants 
or employees in any way that ad-
versely affects their opportunities or 
status because of handicap. 

(c) A recipient may not participate in 
a contractual or other relationship 
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by 
this subpart. The relationships referred 
to in this paragraph include relation-
ships with employment and referral 
agencies, with labor unions, with orga-

nizations providing or administering 
fringe benefits to employees of the re-
cipient, and with organizations pro-
viding training and apprenticeships. 

(d) Specific activities. The provisions 
of this subpart apply to: 

(1) Recruitment, advertising, and the 
processing of applications for employ-
ment; 

(2) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return 
from layoff and rehiring; 

(3) Rates of pay or any other form of 
compensation and changes in com-
pensation; 

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression, 
and seniority lists; 

(5) Leaves of absence, sick leave, or 
any other leave; 

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(7) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, and selection 
for leaves of absence to pursue train-
ing; 

(8) Employer sponsored activities, in-
cluding those that are social or rec-
reational; and 

(9) Any other term, condition, or 
privilege of employment. 

(e) A recipient’s obligation to comply 
with this subpart is not affected by any 
inconsistent term of any collective 
bargaining agreement to which it is a 
party. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.22 Reasonable accommodation. 
(a) A recipient shall make reasonable 

accommodation to the known physical 
or mental limitations of an otherwise 
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation 
would impose an undue hardship on the 
operation of its program or activity. 

(b) Reasonable accommodation may 
include: 

(1) Making facilities used by employ-
ees readily accessible to and usable by 
handicapped persons, and 
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(2) Job restructuring, part-time or 
modified work schedules, acquisition 
or modification of equipment or de-
vices, the provision of readers or inter-
preters, and other similar actions. 

(c) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue 
hardship on the operation of a recipi-
ent’s program or activity, factors to be 
considered include: 

(1) The overall size of the recipient’s 
program or activity with respect to 
number of employees, number and type 
of facilities, and size of budget; 

(2) The type of the recipient’s oper-
ation, including the composition and 
structure of the recipient’s workforce; 
and 

(3) The nature and cost of the accom-
modation needed. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.23 Employment criteria. 
(a) A recipient may not make use of 

any employment test or other selection 
criterion that screens out or tends to 
screen out handicapped persons or any 
class of handicapped persons unless: 

(1) The test score or other selection 
criterion, as used by the recipient, is 
shown to be job-related for the position 
in question; and 

(2) Alternative job-related tests or 
criteria are unavailable. 

(b) A recipient shall select and ad-
minister tests concerning employment 
so as best to ensure that, when admin-
istered to an applicant or employee 
who has a handicap that impairs sen-
sory, manual, or speaking skills, the 
test results accurately reflect the ap-
plicant’s or employee’s job skills, apti-
tude, or other factors relevant to ade-
quate performance of the job in ques-
tion. 

§ 1170.24 Preemployment inquiries. 
(a) A recipient may not, except as 

provided below, conduct a preemploy-
ment medical examination, make pre-
employment inquiry as to whether the 
applicant is a handicapped person, or 
inquire as to the nature or severity of 
a handicap. A recipient may, however, 
make preemployment inquiry into an 
applicant’s ability to perform job-re-
lated functions. 

(b) If a recipient is taking remedial 
action to correct the effects of past dis-
crimination, if a recipient is taking 
voluntary action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in its federally as-
sisted program or activity, or if a re-
cipient is taking affirmative action 
under section 503 of the Rehabilitation 
Act, the recipient may invite appli-
cants for employment to indicate 
whether and to what extent they are 
handicapped, provided, that: 

(1) The recipient states clearly on 
any written questionnaire used for this 
purpose or makes clear orally if no 
written questionnaire is used that the 
information requested is intended for 
use solely in connection with its reme-
dial action obligations or its voluntary 
or affirmative action efforts; and 

(2) The recipient states clearly that 
the information is being requested on a 
voluntary basis, that it will be kept 
confidential as provided in paragraph 
(d) of this section, that refusal to pro-
vide it will not subject the applicant or 
employee to any adverse treatment, 
and that it will be used only in accord-
ance with this part. 

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an 
offer of employment on the results of a 
medical examination conducted prior 
to the employee’s entrance on duty, 
provided, that: 

(1) All entering employees are sub-
jected to such an examination regard-
less of handicap; and 

(2) The results of such an examina-
tion are used only in accordance with 
the requirements of this part. 

(d) Information obtained in accord-
ance with this section as to the med-
ical condition or history of the appli-
cant shall be collected and maintained 
on separate forms that shall be ac-
corded confidentiality as medical 
records, except that: 

(1) Supervisors and managers may be 
informed regarding restrictions on the 
work or duties of handicapped persons 
and regarding necessary accommoda-
tions; 

(2) First aid and safety personnel 
may be informed, where appropriate, if 
the condition might require emergency 
treatment; and 
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(3) Government officials inves-
tigating compliance with the Act shall 
be provided relevant information upon 
request. 

§§ 1170.25–1170.30 [Reserved] 

Subpart D—Accessibility 
§ 1170.31 Discrimination prohibited. 

No qualified handicapped person 
shall, because recipient’s facilities are 
inaccessible to or unusable by handi-
capped persons, be denied the benefits 
of, be excluded from participation in, 
or otherwise be subjected to discrimi-
nation under any program or activity 
to which this part applies. 

§ 1170.32 Existing facilities. 
(a) Accessibility. A recipient shall op-

erate each program or activity to 
which this part applies so that when 
each part is viewed in its entirety it is 
readily accessible to handicapped per-
sons. This paragraph does not nec-
essarily require a recipient to make 
each of its existing facilities or every 
part of a facility accessible to and usa-
ble by handicapped persons. 

(b) Methods. A recipient may comply 
with the requirements of paragraph (a) 
of this section through such means as 
redesign of equipment, reassignment of 
classes or other services to accessible 
buildings, alteration of existing facili-
ties and construction of new facilities 
in conformance with the requirements 
of § 1170.33, or any other methods that 
result in making its program or activ-
ity accessible to handicapped persons. 
A recipient is not required to make 
structural changes in existing facilities 
where other methods are effective in 
achieving compliance with paragraph 
(a) of this section. In choosing among 
available methods for meeting the re-
quirement of paragraph (a) of this sec-
tion, a recipient shall give priority to 
those methods that serve handicapped 
persons in the most integrated setting 
appropriate. 

(c) Time period. A recipient shall com-
ply with the requirement of paragraph 
(a) of this section within sixty days of 
the effective date of this part except 
that where structural changes in facili-
ties are necessary, such changes shall 
be made within three years of the ef-

fective date of this part, but in any 
event as expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities are nec-
essary to meet the requirement of 
paragraph (a) of this section, a recipi-
ent shall develop, within one year of 
the effective date of this part, a transi-
tion plan setting forth the steps nec-
essary to complete such changes. The 
plan shall be developed with the assist-
ance of interested persons, including 
handicapped persons or organizations 
representing handicapped persons. A 
copy of the transition plan shall be 
made available upon request for public 
inspection. The plan shall, at a min-
imum: 

(1) Identify physical obstacles in the 
recipient’s facilities that limit the ac-
cessibility of its program or activity to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve full ac-
cessibility under paragraph (a) of this 
section and, if the time period of the 
transition plan is longer than one year, 
identify the steps that will be taken 
during each year of the transition pe-
riod; and 

(4) Indicate the person responsible for 
implementation of the plan. 

(e) Notice. The recipient shall adopt 
and implement procedures to ensure 
that interested persons, including per-
sons with impaired vision or hearing 
can obtain information as to the exist-
ence and location of services, activi-
ties, and facilities that are accessible 
to and usable by handicapped persons. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.33 New construction. 

(a) Design, construction, and alteration. 
New facilities shall be designed and 
constructed to be readily accessible to 
and usable by handicapped persons. Al-
terations to existing facilities shall, to 
the maximum extent feasible, be de-
signed and constructed to be readily 
accessible to and usable by handi-
capped persons. 

(b) Conformance with Uniform Federal 
Accessibility Standards. (1) Effective as 
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of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3-8 of the Uni-
form Federal Accessibility Standards 
(USAF) (appendix A to 41 CFR subpart 
101–19.6) shall be deemed to comply 
with the requirements of this section 
with respect to those buildings. Depar-
tures from particular technical and 
scoping requirements of UFAS by the 
use of other methods are permitted 
where substantially equivalent or 
greater access to and usability of the 
building is provided. 

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms 
and other spaces that, because of their 
intended use, will not require accessi-
bility to the public or beneficiaries or 
result in the employment or residence 
therein of persons with physical handi-
caps. 

(3) This section does not require re-
cipients to make building alterations 
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member. 

[46 FR 55897, Nov. 12, 1981, as amended at 55 
FR 52138, 52142, Dec. 19, 1990] 

§ 1170.34 Historic properties. [Re-
served] 

§§ 1170.35–1170.40 [Reserved] 

Subpart E—Postsecondary 
Education 

§ 1170.41 Application of this subpart. 
Subpart E applies to postsecondary 

education programs or activities, in-
cluding postsecondary vocational edu-
cation programs or activities, that re-
ceive Federal financial assistance and 
to recipients that operate, or that re-
ceive Federal financial assistance for 
the operation of, such programs or ac-
tivities. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.42 Admissions and recruitment. 
(a) General. Qualified handicapped 

persons may not, on the basis of handi-
cap, be denied admission or be sub-
jected to discrimination in admission 

or recruitment by a recipient to which 
this subpart applies. 

(b) Admissions. In administering its 
admission policies, a recipient to which 
this subpart applies: 

(1) May not apply limitations upon 
the number or proportion of handi-
capped persons who may be admitted; 

(2) May not make use of any test or 
criterion for admission that has a dis-
proportionate, adverse effect on handi-
capped persons or any class of handi-
capped persons unless 

(i) The test or criterion, as used by 
the recipient, has been validated as a 
predictor of success in the education 
program or activity in question and 

(ii) Alternate tests or criteria that 
have a less disproportionate, adverse 
effect are not shown by the Chairman 
to be available. 

(3) Shall assure itself that: 
(i) Admissions tests are selected and 

administered so as best to ensure that, 
when a test is administered to an appli-
cant who has a handicap that impairs 
sensory, manual, or speaking skills, 
the test results accurately reflect the 
applicant’s aptitude or achievement 
level or whatever other factor the test 
purports to measure, rather than re-
flecting the applicant’s impaired sen-
sory, manual, or speaking skills (ex-
cept where those skills are the factors 
that the test purports to measure); 

(ii) Admissions tests that are de-
signed for persons with impaired sen-
sory, manual, or speaking skills are of-
fered as often and in as timely a man-
ner as are other admissions tests; and 

(iii) Admissions tests are adminis-
tered in facilities that, on the whole, 
are accessible to handicapped persons; 
and 

(4) Except as provided in paragraph 
(c) of this section, may not make 
preadmission inquiry as to whether an 
applicant for admission is a handi-
capped person but, after admission, 
may make inquiries on a confidential 
basis as to handicaps that may require 
accommodation. 

(c) Preadmission inquiry exception. 
When a recipient is taking remedial ac-
tion to correct the effects of past dis-
crimination pursuant to § 1170.52(a) or 
when a recipient is taking voluntary 
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action to overcome the effects of condi-
tions that resulted in limited partici-
pation in its federally assisted program 
or activity pursuant to § 1170.52(b), the 
recipient may invite applicants for ad-
mission to indicate whether and to 
what extent they are handicapped, pro-
vided, that: 

(1) The recipient states clearly on 
any written questionnaire used for this 
purpose or makes clear orally if no 
written questionnaire is used that the 
information requested is intended for 
use solely in connection with its reme-
dial action obligations or its voluntary 
action efforts; and 

(2) The recipient states clearly that 
the information is being requested on a 
voluntary basis, that it will be kept 
confidential, that refusal to provide it 
will not subject the applicant to any 
adverse treatment, and that it will be 
used only in accordance with this part. 

(d) Validity studies. For the purpose of 
paragraph (b)(2) of this section, a re-
cipient may base prediction equations 
on first year grades, but shall conduct 
periodic validity studies against the 
criterion of overall success in the edu-
cation program or activity in question 
in order to monitor the general valid-
ity of the test scores. 

§ 1170.43 Treatment of students; gen-
eral. 

(a) No qualified handicapped student 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any aca-
demic, research, occupational training, 
housing, health insurance, counseling, 
financial aid, physical education, ath-
letics, recreation, transportation, or 
other postsecondary education aid, 
benefit, or service to which this sub-
part applies. 

(b) A recipient to which this subpart 
applies that considers participation by 
students in education programs or ac-
tivities not operated wholly by the re-
cipient as part of, or equivalent to, an 
education program or activity operated 
by the recipient shall assure itself that 
the other education program or activ-
ity, as a whole, provides an equal op-
portunity for the participation of 
qualified handicapped persons. 

(c) A recipient to which this subpart 
applies may not, on the basis of handi-
cap, exclude any qualified handicapped 
student from any course, course of 
study, or other part of its education 
program or activity. 

(d) A recipient to which this subpart 
applies shall operate its program or ac-
tivity in the most integrated setting 
appropriate. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.44 Academic adjustments. 

(a) Academic requirements. A recipient 
to which this subpart applies shall 
make such modifications to its aca-
demic requirements as are necessary to 
ensure that such requirements do not 
discriminate or have the effect of dis-
criminating, on the basis of handicap, 
against a qualified handicapped appli-
cant or student. Academic require-
ments that the recipient can dem-
onstrate are essential to the instruc-
tion being pursued by such student or 
to any directly related licensing re-
quirement will not be regarded as dis-
criminatory within the meaning of this 
section. Modifications may include 
changes in the length of time per-
mitted for the completion of degree re-
quirements, substitution of specific 
courses required for the completion of 
degree requirements, and adaptation of 
the manner in which specific courses 
are conducted. 

(b) Other rules. A recipient to which 
this subpart applies may not impose 
upon handicapped students other rules, 
such as the prohibitation of tape re-
corders in classrooms or of dog guides 
in campus buildings, that have the ef-
fect of limiting the participation of 
handicapped students in the recipient’s 
education program or activity. 

(c) Course examinations. In its course 
examinations or other procedures for 
evaluating students’ academic achieve-
ment, a recipient to which this subpart 
applies shall provide such methods for 
evaluating the achievement of students 
who have a handicap that impairs sen-
sory, manual, or speaking skills as will 
best ensure that the results of the eval-
uation represents the student’s 
achievement in the course, rather than 
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reflecting the student’s impaired sen-
sory, manual, or speaking skills (ex-
cept where such skills are the factors 
that the test purports to measure). 

(d) Auxiliary aids. (1) A recipient to 
which this subpart applies shall take 
such steps as are necessary to ensure 
that no handicapped student is denied 
the benefits of, excluded from partici-
pation in, or otherwise subjected to 
discrimination because of the absence 
of educational auxiliary aids for stu-
dents with impaired sensory, manual, 
or speaking skills. 

(2) Auxiliary aids may include taped 
texts, interpreters or other effective 
methods of making orally delivered 
materials available to students with 
hearing impairments, readers in librar-
ies for students with visual impair-
ments, classroom equipment adapted 
for use by students with manual im-
pairments, and other similar services 
and actions. Recipients need not pro-
vide attendants, individually pre-
scribed devices, readers for personal 
use or study, or other devices or serv-
ices of a personal nature. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.45 Housing. 
(a) Housing provided by the recipient. A 

recipient that provides housing to its 
nonhandicapped students shall provide 
comparable, convenient, and accessible 
housing to handicapped students at the 
same cost as to others. At the end of 
the transition period provided for in 
Subpart D, such housing shall be avail-
able in sufficient quantity and variety 
so that the scope of handicapped stu-
dents’ choice of living accommodations 
is, as a whole, comparable to that of 
nonhandicapped students. 

(b) Other housing. A recipient that as-
sists any agency, organization, or per-
son in making housing available to any 
of its students shall take such action 
as may be necessary to assure itself 
that such housing is, as a whole, made 
available in a manner that does not re-
sult in discrimination on the basis of 
handicap. 

§ 1170.46 Financial and employment 
assistance to students. 

(a) Provision of financial assistance. (1) 
In providing financial assistance to 

qualified handicapped persons, a recipi-
ent to which this subpart applies may 
not 

(i) On the basis of handicap, provide 
less assistance than is provided to non-
handicapped persons, limit eligibility 
for assistance, or otherwise discrimi-
nate or 

(ii) Assist any entity or person that 
provides assistance to any of the re-
cipient’s students in a manner that dis-
criminates against qualified handi-
capped persons on the basis of handi-
cap. 

(2) A recipient may administer or as-
sist in the administration of scholar-
ships, fellowships, or other forms of fi-
nancial assistance established under 
wills, trusts, bequests, or similar legal 
instruments that require awards to be 
made on the basis of factors that dis-
criminate or have the effect of dis-
criminating on the basis of handicap 
only if the overall effect of the award 
of scholarships, fellowships, and other 
forms of financial assistance is not dis-
criminatory on the basis of handicap. 

(b) Assistance in making available out-
side employment. A recipient that as-
sists any agency, organization, or per-
son in providing employment opportu-
nities to any of its students shall as-
sure itself that such employment op-
portunities, as a whole, are made avail-
able in a manner that would not vio-
late subpart C if they were provided by 
the recipient. 

(c) Employment of students by recipi-
ents. A recipient that employs any of 
its students may not do so in a manner 
that violates subpart C. 

§ 1170.47 Nonacademic services. 
(a) Physical education and athletics. (1) 

In providing physical education courses 
and athletics and similar aid, benefits, 
or services to any of its students, a re-
cipient to which this subpart applies 
may not discriminate on the basis of 
handicap. A recipient that offers phys-
ical education courses or that operates 
or sponsors intercollegiate, club, or in-
tramural athletics shall provide to 
qualified handicapped students an 
equal opportunity for participation in 
these activities. 

(2) A recipient may offer to handi-
capped students physical education and 
athletic activities that are separate or 
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different only if separation or differen-
tiation is consistent with the require-
ments of § 1170.43(d) and only if no 
qualified handicapped student is denied 
the opportunity to compete for teams 
or to participate in courses that are 
not separate or different. 

(b) Counseling and placement services. 
A recipient to which this subpart ap-
plies that provides personal, academic, 
or vocational counseling, guidance, or 
placement services to its students shall 
provide these services without dis-
crimination on the basis of handicap. 
The recipient shall ensure that quali-
fied handicapped students are not 
counseled toward more restrictive ca-
reer objectives than are nonhandi-
capped students with similar interests 
and abilities. This requirement does 
not preclude a recipient from providing 
factual information about licensing 
and certification requirements that 
may present obstacles to handicapped 
persons in their pursuit of particular 
careers. 

(c) Social organizations. A recipient 
that provides significant assistance to 
fraternities, sororities, or similar orga-
nizations shall assure itself that the 
membership practices of such organiza-
tions do not permit discrimination oth-
erwise prohibited by this subpart. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§§ 1170.48–1170.50 [Reserved] 

Subpart F—Enforcement 
§ 1170.51 Assurances required. 

(a) Assurances. An applicant for Fed-
eral financial assistance to which this 
part applies shall submit an assurance, 
on a form specified by the responsible 
Endowment official, that the program 
or activity will be operated in compli-
ance with this part. An applicant may 
incorporate these assurances by ref-
erence in subsequent applications to 
the Endowment. 

(b) Duration of obligation. (1) In the 
case of Federal financial assistance ex-
tended in the form of real property or 
to provide real property or structures 
on the property, the assurance will ob-
ligate the recipient or, in the case of a 
subsequent transfer, the transferee, for 
the period during which the real prop-

erty or structures are used for the pur-
pose for which Federal financial assist-
ance is extended or for another purpose 
involving the provision of similar serv-
ices or benefits. 

(2) In the case of Federal financial as-
sistance extended to provide personal 
property, the assurance will obligate 
the recipient for the period during 
which it retains ownership or posses-
sion of the property. 

(3) In all other cases the assurance 
will obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended. 

(c) Covenants. (1) Where Federal fi-
nancial assistance is provided in the 
form of real property or interest in the 
property from the Endowment, the in-
strument effecting or recording this 
transfer shall contain a covenant run-
ning with the land to assure non-
discrimination for the period during 
which the real property is used for a 
purpose for which the Federal financial 
assistance is extended or for another 
purpose involving the provision of 
similar services or benefits. 

(2) Where no transfer of property is 
involved but property is purchased or 
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (b)(2) of this section in the in-
strument effecting or recording any 
subsequent transfer of the property. 

(3) Where Federal financial assist-
ance is provided in the form of real 
property or interest in the property 
from the Endowment, the covenant 
shall also include a condition coupled 
with a right to be reserved by the En-
dowment to revert title to the property 
in the event of a breach of the cov-
enant. If a transferee of real property 
proposes to mortgage or to otherwise 
encumber the real property as security 
for financing construction of new, or 
improvement of existing, facilities on 
the property for the purposes for which 
the property was transferred, the re-
sponsible Endowment official may, 
upon request of the transferee and if 
necessary to accomplish such financing 
and upon such conditions as he or she 
deems appropriate, agree to forbear the 
exercise of such right to revert title for 
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so long as the lien of such mortgage or 
other encumbrance remains effective. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.52 Remedial action, voluntary 
action, and self-evaluation. 

(a) Remedial action. (1) If the Chair-
man finds that a recipient has dis-
criminated against persons on the basis 
of handicap in violation of section 504 
or this part, the recipient shall take 
such remedial action as the Chairman 
deems necessary to overcome the ef-
fects of the discrimination. 

(2) Where a recipient is found to have 
discriminated against persons on the 
basis of handicap in violation of sec-
tion 504 or this part and where another 
recipient exercises control over the re-
cipient that has discriminated, the 
Chairman, where appropriate, may re-
quire either or both recipients to take 
remedial action. 

(3) The Chairman may, where nec-
essary to overcome the effects of dis-
crimination in violation of section 504 
or this part, require a recipient to take 
remedial action: 

(i) With respect to handicapped per-
sons who are no longer participants in 
the recipient’s program or activity but 
who were participants in the program 
or activity when such discrimination 
occurred, or 

(ii) With respect to handicapped per-
sons who would have been participants 
in the program or activity had the dis-
crimination not occurred. 

(b) Voluntary action. A recipient may 
take steps, in addition to any action 
that is required by this part, to over-
come the effects of conditions that re-
sulted in limited participation in the 
recipient’s program or activity by 
qualified handicapped persons. 

(c) A recipient shall within one year 
of the effective date of this part: 

(1) Evaluate, with the assistance of 
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, its cur-
rent policies and practices and the ef-
fects thereof that do not or may not 
meet the requirements of this part; 

(2) Modify, after consultation with 
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, any 

policies and practices that do not meet 
the requirements of this part; 

(3) Take, after consultation with in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, appro-
priate remedial steps to eliminate the 
effects of any discrimination that re-
sulted from adherence to these policies 
and practices. 

(4) A recipient that employs fifteen 
or more persons shall maintain on file, 
make available for public inspection, 
and provide to the Endowment upon re-
quest, for at least three years following 
completion of the self-evaluation: 

(i) A list of the interested persons 
consulted; 

(ii) A description of areas examined 
and any problems identified; and 

(iii) A description of any modifica-
tions made and of any remedial steps 
taken. 

(5) The completed self-evaluation 
should be signed by a responsible offi-
cial designated to coordinate the re-
cipient’s efforts in connection with this 
section. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.53 Designation of responsible 
employee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
A recipient that employs fifteen or 
more persons shall designate at least 
one person to coordinate its efforts to 
comply with this part. 

(b) Adoption of grievance procedures. A 
recipient that employs fifteen or more 
persons shall adopt grievance proce-
dures that incorporate appropriate due 
process standards and that provide for 
the prompt and equitable resolution of 
complaints alleging any action prohib-
ited by this part. Such procedures need 
not be established with respect to com-
plaints from applicants for employ-
ment or from applicants for admission 
to postsecondary educational institu-
tions. 

§ 1170.54 Notice. 
(a) A recipient that employs fifteen 

or more persons shall take appropriate 
initial and continuing steps to notify 
participants, beneficiaries, applicants, 
and employees, including those with 
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impaired vision or hearing, and unions 
or professional organizations holding 
collective bargaining or professional 
agreements with the recipient that it 
does not discriminate on the basis of 
handicap in violation of section 504 and 
this part. The notification shall state, 
where appropriate, that the recipient 
does not discriminate in admission or 
access to, or treatment or employment 
in, its programs or activities. The noti-
fication shall also include an identi-
fication of the responsible employee 
designated pursuant to § 1170.53(a). A 
recipient shall make the initial notifi-
cation required by this paragraph with-
in 90 days of the effective date of this 
part. Methods of initial and continuing 
notification may include the posting of 
notices, publication in newspapers and 
magazines, placement of notices in re-
cipients’ publication, and distribution 
of memoranda or other written com-
munications. 

(b) If a recipient publishes or uses re-
cruitment materials or publications 
containing general information that it 
makes available to participants, bene-
ficiaries, applicants, or employees, it 
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section. 
A recipient may meet the requirement 
of this paragraph either by including 
appropriate inserts in existing mate-
rials and publications or by revising 
and reprinting the materials and publi-
cations. 

[46 FR 55897, Nov. 12, 1981, as amended at 68 
FR 51386, Aug. 26, 2003] 

§ 1170.55 Endowment enforcement and 
compliance procedures. 

The procedural provisions applicable 
to Title VI of the Civil Rights Act of 
1964 apply to this part. These proce-
dures are found in §§ 1110.6 through 
1110.11 of part 1100 of this title. 

§§ 1170.56–1170.99 [Reserved] 

PART 1171—PUBLIC ACCESS TO 
NEH RECORDS UNDER THE FREE-
DOM OF INFORMATION ACT 

Sec. 
1171.1 About the National Endowment for 

the Humanities. 
1171.2 General provisions. 

1171.3 Information policy. 
1171.4 Public availability of records. 
1171.5 Requests for records. 
1171.6 Responsibilities for processing and re-

sponding to requests. 
1171.7 Timing of responses to requests. 
1171.8 Responses to requests. 
1171.9 Confidential commercial information. 
1171.10 Administrative appeals. 
1171.11 Fees. 
1171.12 Preservation of records. 
1171.13 Other rights and services. 

AUTHORITY: 5 U.S.C. 552; 20 U.S.C. 959; 31 
U.S.C. 3717; E.O. 12600. 

SOURCE: 79 FR 9415, Feb. 19, 2014, unless 
otherwise noted. 

§ 1171.1 About the National Endow-
ment for the Humanities. 

The National Endowment for the Hu-
manities (NEH) was established by the 
National Foundation on the Arts and 
Humanities Act of 1965, 20 U.S.C. 951 et 
seq., and is an independent grant-mak-
ing agency of the United States gov-
ernment dedicated to supporting re-
search, education, preservation, and 
public programs in the humanities. The 
NEH is directed by a Chairman and has 
an advisory council composed of twen-
ty-six presidentially-appointed and 
Senate-confirmed members. 

§ 1171.2 General provisions. 

This part contains the regulations 
the NEH follows in processing requests 
for NEH records under the Freedom of 
Information Act (FOIA), 5 U.S.C. 552, 
as amended. The NEH also follows 
these regulations to process all FOIA 
requests made to the Federal Council 
on the Arts and the Humanities 
(FCAH), an organization established by 
the National Foundation on the Arts 
and Humanities Act of 1965 for which 
the NEH provides legal counsel. These 
regulations should be read together 
with the FOIA and OMB’s Free Guide-
lines, which provides additional infor-
mation about access to NEH and FCAH 
records. FOIA applies to requests for 
records concerning the general activi-
ties of the government and of the NEH 
in particular. When individuals seek 
records about themselves under the 
Privacy Act of 1974, 5 U.S.C. 552a, NEH 
processes those requests under both 
NEH’s Privacy regulations at part 1115 
of this chapter, and this part. Although 
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requests are considered either FOIA re-
quests or Privacy Act requests, agen-
cies process requests in accordance 
with both laws, which provides the 
greatest degree of lawful access while 
safeguarding an individual’s personal 
privacy. 

§ 1171.3 Information policy. 
The NEH may provide information 

the agency routinely makes available 
to the public through its regular ac-
tivities (for example, program an-
nouncements and solicitations, press 
releases, and summaries of awarded 
grant applications) without following 
this part. As a matter of policy, the 
NEH makes discretionary disclosures 
of records or information otherwise ex-
empt under the FOIA whenever disclo-
sure would not foreseeably harm an in-
terest protected by a FOIA exemption. 
This policy, however, does not create 
any right enforceable in court. 

§ 1171.4 Public availability of records. 
(a) In accordance with 5 U.S.C. 

552(a)(2), the NEH will make the fol-
lowing records available for public in-
spection in an electronic format (un-
less they are published and copies are 
offered for sale) without a FOIA re-
quest: 

(1) Final opinions, including concur-
ring and dissenting opinions, as well as 
orders made in the adjudication of 
cases, 

(2) Statements of policy and interpre-
tations which have been adopted by the 
agency and are not published in the 
FEDERAL REGISTER, 

(3) Administrative staff manuals and 
instructions to staff that affect a mem-
ber of the public, 

(4) Copies of all records, regardless of 
format, which have been released to 
any person under 5 U.S.C. 552(a)(3) and 
which because of their subject matter, 
the NEH determines have become or 
are likely to become subject to subse-
quent requests for substantially the 
same records, or have been requested 
three (3) or more times; and 

(5) A general index of the records re-
ferred to in paragraph (b) of this sec-
tion. 

(b) The NEH will also maintain and 
make available for public inspection in 
an electronic format current indexes as 

required by 5 U.S.C. 552(a)(2) of the 
FOIA. However, since the NEH has de-
termined that publication and distribu-
tion of these indexes is unnecessary 
and impracticable, the NEH will pro-
vide these indexes upon request at a 
cost not to exceed the direct cost of the 
duplication. 

(c) NEH proactively identifies 
records of interest to the public, such 
as past awards, press releases, grant 
guidelines, and grant terms and condi-
tions, and makes these records avail-
able on the NEH’s Web site at 
www.neh.gov. In addition, copies of the 
NEH’s policy statements, information 
about the NEH’s FOIA program, sam-
ple grant narratives, and other fre-
quently requested records are available 
in the NEH’s Electronic Library. 

[79 FR 9415, Feb. 19, 2014, as amended at 82 
FR 45, Jan. 3, 2017] 

§ 1171.5 Requests for records. 
(a) How to make a request. Your FOIA 

request need not be in any particular 
format, but it must be in writing, in-
clude your full name, mailing address, 
daytime telephone number. If you 
choose to submit your request on the 
NEH Web site, the request must also 
include your email address. Your re-
quest should be clearly identified as a 
FOIA request in both the text of the re-
quest and on the envelope (or on the 
facsimile or in the subject heading of 
an email message) and must describe 
the requested records in enough detail 
to enable NEH staff to locate them 
with a reasonable amount of effort. 
Whenever possible, your request should 
include specific information about each 
record sought, such as the date, title or 
name, author, recipient, and subject 
matter of the record. The NEH has no 
obligation to answer questions posed as 
FOIA requests or to create records to 
satisfy a FOIA request. 

(b) Agreement to pay fees. If you make 
a FOIA request, the NEH will consider 
it an agreement by you to pay all ap-
plicable fees charged under this part, 
subject to the fee limitations of 
§ 1171.11(d). When making a request, 
you may specify a willingness to pay a 
greater or lesser amount. 

(c) Where to send a request. (1) For 
NEH records (except NEH Office of the 
Inspector General records) and/or 
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FCAH records, write to: The General 
Counsel, Office of the General Counsel, 
National Endowment for the Human-
ities, 400 7th Street SW., Room 4060, 
Washington, DC, 20506. You may also 
send your request to the NEH General 
Counsel by facsimile at 202–606–8600, by 
email at gencounsel@neh.gov, or 
through the NEH’s electronic FOIA re-
quest system, which is available on the 
NEH Web site at www.neh.gov. 

(2) For NEH Office of the Inspector 
General records, write to: The Inspec-
tor General, Office of the Inspector 
General, National Endowment for the 
Humanities, 400 7th Street SW., Room 
2200, Washington, DC 20506. You may 
also send your request to the Inspector 
General by facsimile at 202–606–8329 or 
by email at oig@neh.gov. 

[79 FR 9415, Feb. 19, 2014, as amended at 80 
FR 42066, July 16, 2015] 

§ 1171.6 Responsibilities for processing 
and responding to requests. 

(a) Processing requests. The NEH Of-
fice of the General Counsel (OGC) is the 
central office for processing requests 
for records, except when it’s necessary 
for the NEH Office of Inspector General 
(OIG) to process a request to maintain 
the OIG’s independence or ability to 
carry out its statutorily mandated du-
ties. If the request is for OIG records, 
the NEH will inform the requester 
which office will be processing the re-
quest. 

(b) Authority to grant or deny requests. 
The NEH General Counsel (or designee) 
is authorized to grant or deny requests 
for NEH records (excluding requests for 
OIG records), and/or FCAH records. The 
NEH Deputy Inspector General (or des-
ignee) is authorized to grant or deny 
requests for OIG records. The NEH 
General Counsel (or designee) is au-
thorized to grant or deny requests on 
any fee matters and requests for expe-
dited treatment, including OIG-related 
requests. 

(c) Consultations and referrals. When 
the NEH receives a request for a record 
in its possession, the agency will deter-
mine whether another Federal govern-
ment agency is better able to decide 
whether the record should or should 
not be disclosed under the FOIA. Ordi-
narily, the agency that originated a 

record will be presumed to be best able 
to determine whether to disclose it. 

(1) If the NEH determines that it is 
the agency best able to process the 
record in response to the request, then 
it will do so, after consultation with 
the other agency that has a substantial 
interest in the requested records. 

(2) If the NEH determines that it is 
not the agency best able to process the 
record, then it will refer the record (or 
portion thereof) to the other Federal 
agency, but only if that agency is sub-
ject to the FOIA. 

(d) Notice of referral. Whenever the 
NEH refers all or any part of the re-
sponsibility for responding to a request 
to another agency, the NEH will notify 
the requester of the referral, provide 
the name of the agency to which the 
referral was directed, and include that 
agency’s FOIA contact information. 
NEH will notify the requester of the 
part of the request that has been re-
ferred, unless such notification would 
disclose information otherwise exempt. 
If notification to the requester about 
the referral would cause a harm meant 
to be protected against by the FOIA, 
NEH will coordinate with the agency 
rather than referring the records to it. 

§ 1171.7 Timing of responses to re-
quests. 

(a) In general. The NEH customarily 
will respond to requests according to 
their order of receipt. In determining 
which records are responsive to a re-
quest, the NEH will include only those 
records in its possession as of the date 
it begins its search for records. If any 
other date is used, the NEH will inform 
the requester of that date. 

(b) Timing for initial response. Ordi-
narily, the NEH will determine wheth-
er to grant or deny a request for 
records within twenty (20) days (week-
ends and Federal holidays excluded) of 
when the NEH receives a request. 

(c) Tolling of time limits. The NEH may 
toll the 20-day time period to: 

(1) Make one request for information 
it reasonably requests from the re-
quester; or 

(2) Clarify the applicability or 
amount of any fees, if necessary, with 
the requester. 

(3) Under paragraphs (c)(1) or (2) of 
this section, the tolling period ends 
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upon the NEH’s receipt of the informa-
tion or clarification from the re-
quester. 

(d) Unusual circumstances. (1) When 
the NEH cannot meet the statutory 
time limits for processing a request be-
cause of unusual circumstances as de-
fined in the FOIA, the NEH may extend 
the response time as follows: 

(i) If the extension will be for ten (10) 
or fewer working days (i.e., weekends 
and Federal holidays excluded), the 
NEH will notify the requester as soon 
as practicable in writing of the unusual 
circumstances and the expected re-
sponse date; and 

(ii) If the extension will be for more 
than ten (10) working days, the NEH 
will provide the requester with an op-
portunity either to modify the request 
so that it may be processed within the 
time limit or to arrange an alternative 
time period to process the request or a 
modified request. To aid the requester, 
NEH shall make available its FOIA 
Public Liaison, who shall assist in the 
resolution of any disputes between the 
requester and the agency, and shall no-
tify the requester of his or her right to 
seek dispute resolution services from 
the Office of Government Information 
Services. 

(2) If the NEH reasonably believes 
that multiple requests submitted by a 
requester, or a group of requesters act-
ing in concert, constitute a single re-
quest that would otherwise involve un-
usual circumstances, and the requests 
involve clearly related matters, the 
NEH may aggregate the requests. The 
NEH will not aggregate multiple re-
quests involving unrelated matters. 

(e) Expedited processing. (1) The NEH 
will process requests and appeals on an 
expedited basis whenever it determines 
that they involve: 

(i) Circumstances in which the lack 
of expedited treatment could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; or 

(ii) An urgency to inform the public 
about actual or alleged Federal govern-
ment activity if the expedited proc-
essing request is made by a person pri-
marily engaged in disseminating infor-
mation. 

(2) A requester may seek expedited 
processing at the time of the request-

er’s initial request for records or at 
any later time. 

(3) To request expedited processing, a 
requester must submit a statement, 
certified to be true and correct to the 
requester’s best knowledge and belief, 
explaining in detail the basis for re-
questing expedited processing. 

(4) Within ten (10) calendar days of 
receipt of a request for expedited proc-
essing, the NEH will decide whether to 
grant it and will notify the requester of 
the decision. If the NEH grants a re-
quest for expedited processing, the 
NEH will place the request in the expe-
dited processing track and then process 
the request as soon as practicable. If 
the NEH denies a request for expedited 
processing, the NEH will act upon any 
appeal of that decision expeditiously. 

[79 FR 9415, Feb. 19, 2014, as amended at 82 
FR 45, Jan. 3, 2017] 

§ 1171.8 Responses to requests. 

(a) Acknowledgment of requests. Upon 
receipt of a request that will take 
longer than ten (10) days to process, 
the NEH will send the requester an ac-
knowledgment letter that assigns the 
request an individualized tracking 
number. 

(b) Grants of requests. If the NEH 
makes a determination to grant a re-
quest in whole or in part, it will notify 
the requester in writing of such deter-
mination and the reasons therefore, 
and the requester’s right to seek assist-
ance from NEH’s FOIA Public Liaison. 
The NEH will inform the requester of 
any applicable fees and will disclose 
records to the requester promptly on 
payment of any applicable fees. The 
NEH will mark or annotate records dis-
closed in part to show the amount of 
information deleted pursuant to a 
FOIA exemption, unless doing so would 
harm an interest protected by an appli-
cable FOIA exemption. If technically 
feasible, the NEH will also indicate, on 
the agency record(s) it provides, the lo-
cation of the information deleted. 

(c) Denials of requests. If the NEH 
makes a determination to deny a re-
quest in any respect, the NEH will also 
notify the requester in writing of: 

(1) The name and title or position of 
the person responsible for the denial; 
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(2) A brief statement of the reason(s) 
for the denial, including any FOIA ex-
emption applied by the NEH in denying 
the request; 

(3) An estimate of the volume of 
records or information withheld, if ap-
plicable, although such an estimate is 
not required if the volume is otherwise 
indicated through deletion on the 
records disclosed in part, or if pro-
viding such an estimate would harm an 
interest protected by an applicable ex-
emption; 

(4) The requester’s right to seek dis-
pute resolution services from NEH’s 
FOIA Public Liaison or the Office of 
Government Information Services; and 

(5) A statement that the requester 
may appeal the denial under § 1171.10 
and a description of the requirements 
to appeal. 

[79 FR 9415, Feb. 19, 2014, as amended at 82 
FR 45, Jan. 3, 2017] 

§ 1171.9 Confidential commercial infor-
mation. 

(a) In general. The NEH will not dis-
close confidential commercial informa-
tion in response to a FOIA request, ex-
cept as described in this section. 

(b) Definitions. For purposes of this 
section: 

(1) Confidential commercial information 
means commercial or financial infor-
mation obtained by the NEH from a 
submitter that may be protected from 
disclosure under Exemption 4 of the 
FOIA. 

(2) Submitter means any person or en-
tity from whom the NEH obtains con-
fidential commercial information, di-
rectly or indirectly. The term includes 
corporations; state, local, and tribal 
governments; and foreign governments. 

(c) Designation of confidential commer-
cial information. A submitter of con-
fidential commercial information will 
use good-faith efforts to designate by 
appropriate markings, either at the 
time of submission or at a reasonable 
time thereafter, any portions of its 
submission that it considers to be pro-
tected from disclosure under Exemp-
tion 4. These designations will expire 
ten years after the date of the submis-
sion unless the submitter requests, and 
provides justification for, a longer des-
ignation period. 

(d) When notice to submitters is re-
quired. (1) The NEH will give notice to 
a submitter whenever: 

(i) The submitter, in good faith, has 
designated the requested information 
as information considered protected 
from disclosure under Exemption 4; or 

(ii) The NEH has reason to believe 
that the information may be protected 
from disclosure under Exemption 4. 

(2) The notice will either describe the 
confidential commercial information 
requested or include copies of the re-
quested records or record portions con-
taining the information. In cases in-
volving a voluminous number of sub-
mitters, the NEH may make notice by 
posting or publishing the notice in a 
place reasonably likely to accomplish 
it. 

(e) Exceptions to submitter notice re-
quirements. The notice requirements of 
this section will not apply if: 

(1) The NEH determines that the re-
quested information is exempt under 
the FOIA; 

(2) The information lawfully has been 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by statute (other than the 
FOIA) or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 of June 23, 1987; or 

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous, ex-
cept that, in such a case, the NEH will 
give the submitter written notice of 
any final decision to disclose the infor-
mation within a reasonable number of 
days prior to a specified disclosure 
date. 

(f) Opportunity to object to disclosure. 
(1) The NEH will specify a reasonable 
time period within which the submitter 
must respond to the notice described in 
paragraph (d)(2) of this section. If a 
submitter has any objection to disclo-
sure, it must submit a detailed written 
statement to the NEH specifying all 
grounds for withholding any portion of 
the information under any exemption 
of the FOIA. If the submitter relies on 
Exemption 4 as a basis of nondisclo-
sure, the submitter must explain why 
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the information constitutes a trade se-
cret, or commercial or financial infor-
mation that is privileged or confiden-
tial. 

(2) The NEH will consider a sub-
mitter who fails to respond with the 
time period specified on the notice to 
have no objection to disclosure of the 
information. The NEH will not con-
sider information it receives from a 
submitter after the date of any disclo-
sure decision. Any information pro-
vided by a submitter under this section 
may itself be subject to disclosure 
under the FOIA. 

(g) Notice of intent to disclose. The 
NEH will consider a submitter’s objec-
tions and specific grounds for non-
disclosure in deciding whether to dis-
close confidential commercial informa-
tion. Whenever the NEH decides to dis-
close confidential commercial informa-
tion over the objection of a submitter, 
the NEH will provide the submitter 
written notice, which will include: 

(1) A statement of the reason(s) why 
each of the submitter’s disclosure ob-
jections was not sustained; 

(2) A description of the business in-
formation to be disclosed; and 

(3) A specified disclosure date, which 
will be a reasonable time after the no-
tice. 

(h) Notice of FOIA lawsuit. Whenever a 
requester files a lawsuit seeking to 
compel the disclosure of confidential 
commercial information, the NEH will 
promptly notify the submitter. 

(i) Requester notification. The NEH 
will notify the requester whenever the 
NEH provides the submitter with no-
tice and an opportunity to object to 
disclosure; whenever the NEH notifies 
the submitter of its intent to disclose 
the requested information; and when-
ever a submitter files a lawsuit to pre-
vent the disclosure of the information. 

§ 1171.10 Administrative appeals. 
(a) You may appeal a denial of your 

request for NEH records (except NEH 
OIG records) and/or FCAH records to 
The Deputy Chairman, National En-
dowment for the Humanities, 400 7th 
Street SW., Room 4053, Washington, DC 
20506. You may also send your appeal to 
the NEH General Counsel by facsimile 
at 202–606–8600, by email at 
gencounsel@neh.gov, or through the 

NEH’s electronic FOIA request system, 
which is available on the NEH Web site 
at www.neh.gov. For a denial of your 
request for OIG records, you may ap-
peal by facsimile at 202–606–8329, by 
email at oig@neh.gov or by mail to The 
Inspector General, National Endow-
ment for the Humanities, 400 7th Street 
SW., Room 2200, Washington, DC 20506. 
Your appeal must be in writing and re-
ceived by NEH within ninety (90) days 
of the date of the letter denying your 
request in whole or in part. Your ap-
peal letter must clearly identify the 
NEH decision that you are appealing 
and contain the tracking number, if as-
signed. You should clearly mark your 
appeal letter and envelope ‘‘Freedom of 
Information Act Appeal.’’ 

(b) Responses to appeals. The Deputy 
Chairman (or designee) or the Inspec-
tor General (or designee) will make a 
written determination on your appeal 
within twenty (20) days (weekends and 
Federal holidays excluded) after the 
agency receives your appeal, except as 
provided by 1171.7(d). If the appeal deci-
sion affirms the denial of your request, 
the NEH will notify you in writing of 
the reason(s) for the decision, including 
the applicable FOIA exemption(s), and 
inform you of the FOIA provisions for 
court review of the decision. If the de-
nial of your request is reversed or 
modified, in whole or in part, the NEH 
will reprocess your request in accord-
ance with that appeal decision and no-
tify you of that decision in writing. A 
response to an appeal will advise the 
requester that the 2007 amendments to 
FOIA created the Office of Government 
Information Services (OGIS) to offer 
mediation services to resolve disputes 
between FOIA requesters and Federal 
agencies as a non-exclusive alternative 
to litigation. A requester may contact 
OGIS in any of the following ways: Of-
fice of Government Information Serv-
ices, National Archives and Records 
Administration, 8601 Adelphi Road— 
OGIS, College Park, MD 20740; https:// 
ogis.archives.gov; email: ogis@nara.gov; 
telephone: 202–741–5770; facsimile: 202– 
741–5769; toll-free: 1–877–684–6448. 

(c) When appeal is required. If you 
wish to seek review by a court of any 
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denial by the NEH, you must first sub-
mit a timely administrative appeal to 
the NEH. 

[79 FR 9415, Feb. 19, 2014, as amended at 80 
FR 42066, July 16, 2015; 82 FR 46, Jan. 3, 2017] 

§ 1171.11 Fees. 
(a) In general. The NEH will assess 

fees for processing FOIA requests in ac-
cordance with this section and with the 
Uniform Freedom of Information Fee 
Schedule and Guidelines published by 
the Office of Management and Budget 
at 52 FR 10012 (Mar. 27, 1987). In order 
to resolve any fee issues that arise 
under this section, the NEH may con-
tact a requester for additional informa-
tion. The NEH ordinarily will collect 
all applicable fees before sending copies 
of records to a requester. Requesters 
must pay fees by check or money order 
made payable to the Treasury of the 
United States. 

(b) Definitions. For purposes of this 
section: 

(1) Commercial use request means a re-
quest from or on behalf of a person who 
seeks information for a use or purpose 
that furthers his or her commercial, 
trade, or profit interest, which can in-
clude furthering those interests 
through litigation. When it appears 
that the requester will put the records 
to a commercial use, either because of 
the nature of the request itself or be-
cause the NEH has reasonable cause to 
doubt a requester’s stated use, the NEH 
will provide the requester a reasonable 
opportunity to submit further clari-
fication. 

(2) Direct costs means those expenses 
that an agency actually incurs in 
searching for and duplicating (and, in 
the case of commercial use requests, 
reviewing) records to respond to a 
FOIA request. Direct costs include, for 
example, the salary of the employee 
performing the work (the basic rate of 
pay for the employee, plus 16 percent of 
that rate to cover benefits) and the 
cost of operating duplication machin-
ery. Not included in direct costs are 
overhead expenses such as the costs of 
space and heating or lighting of the fa-
cility in which the records are kept. 

(3) Duplication means the making of a 
copy of a record, or of the information 
contained in it, necessary to respond to 
a FOIA request. Copies can take the 

form of paper, microform, audiovisual 
materials, or electronic records among 
others. 

(4) Educational institution means any 
school that operates a program of 
scholarly research. A requester in this 
category must show that the request is 
authorized by and made under the aus-
pices of a qualifying institution and 
that the records are not sought for a 
commercial use, but are sought to fur-
ther scholarly research. 

(5) Noncommercial scientific institution 
means an institution that is not oper-
ated on a ‘‘commercial’’ basis, as de-
fined in paragraph (b)(1) above, and 
that is operated solely for the purpose 
of conducting scientific research, the 
results of which are not intended to 
promote any particular product or in-
dustry. A requester in this category 
must show that the request is author-
ized by and made under the auspices of 
a qualifying institution and that the 
records are not sought for a commer-
cial use or to promote any particular 
product or industry, but are sought to 
further scientific research. 

(6) Representative of the news media 
means any person or entity that gath-
ers information of potential interest to 
a segment of the public, uses its edi-
torial skills to turn the raw materials 
into a distinct work, and distributes 
that work to an audience. The term 
‘‘news’’ means information that is 
about current events or that would be 
of current interest to the public. Exam-
ples of news-media entities include tel-
evision or radio stations broadcasting 
to the public at large, and publishers of 
periodicals (but only if such entities 
qualify as disseminators of ‘‘news’’) 
who make their products available for 
purchase or by subscription or by free 
distribution to the general public. The 
NEH will regard ‘‘freelance’’ journal-
ists as working for a news-media orga-
nization if they demonstrate a solid 
basis for expecting publication though 
that organization. A publication con-
tract would provide the clearest evi-
dence, but the NEH will also consider a 
requester’s past publication record in 
making this determination. 

(7) Review means the process of exam-
ining a record located in response to a 
request in order to determine whether 
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any portion of it is exempt from disclo-
sure. Review includes processing any 
record for disclosure, such as doing all 
that is necessary to redact it and pre-
pare it for disclosure. It also includes 
time spent both obtaining and consid-
ering any formal objection to disclo-
sure made by a confidential commer-
cial information submitter under 
§ 1171.9, but it does not include time 
spent resolving general legal or policy 
issues regarding the application of ex-
emptions. Review costs are recoverable 
even if the NEH ultimately does not 
disclose a record. 

(8) Search means the process of look-
ing for and retrieving records or infor-
mation responsive to a request. It in-
cludes page-by-page or line-by-line 
identification of information within 
records and the reasonable efforts ex-
pended to locate and retrieve informa-
tion from electronic records. The NEH 
will ensure that searches are done in 
the most efficient and least expensive 
manner reasonably possible. 

(c) Fee schedule. In responding to 
FOIA requests, the NEH will charge 
the following fees for requests, subject 
to paragraphs (d), (e), and (f) of this 
section: 

(1) Search. (i) The NEH will charge 
$4.00 for each quarter hour spent by 
clerical personnel in searching for and 
retrieving a requested record. When 
clerical personnel cannot perform the 
search and retrieval (e.g. identification 
of records within scope of request re-
quires professional personnel), the NEH 
will charge $7.00 for each quarter hour 
of search time spent by professional 
personnel. Where the time of manage-
rial personnel is required, the fee will 
be $10.00 for each quarter hour of time 
spent by those personnel. The NEH 
may charge for time spent searching 
even if it does not locate any respon-
sive records or if it determines that the 
records are entirely exempt from dis-
closure. 

(ii) For computer searches of records, 
the NEH will charge the actual direct 
cost of conducting the search. 

(2) Duplication. The fee for a photo-
copy of a record on one-side of an 81⁄2 × 
11 inch sheet of paper is ten cents per 
page. For copies of records produced on 
tapes, disks, or other electronic media, 
the NEH will charge the direct costs of 

producing the copy, including operator 
time. For other forms of duplication, 
the NEH will charge the direct costs of 
that duplication. The NEH will honor a 
requester’s preference for receiving a 
record in a particular form or format 
where it is readily reproducible by the 
NEH in the form or format requested. 

(3) Review. The NEH will charge re-
view fees to requesters who make a 
commercial use request. Review fees 
will be charged only for the initial 
record review (i.e., the review the NEH 
conducted to determine whether an ex-
emption applies to a particular record 
or record portion at the initial request 
stage). No charge will be made for re-
view at the administrative appeal stage 
for exemptions applied at the initial 
review stage. However, if the NEH re- 
reviews the records for the applica-
bility of other exemptions that it did 
not previously consider, then the costs 
for the subsequent review are assess-
able. Review fees will be charged at the 
same rates as those charged for a 
search under paragraph (c)(1)(i). The 
NEH may charge for review even if it 
ultimately decides not to disclose a 
record. 

(d) Limitations on charging requesters. 
(1) Except for requesters seeking 
records for commercial use, the NEH 
will provide without charge: 

(i) The first 100 pages of duplication 
(or the cost equivalent); and 

(ii) The first two hours of search (or 
the cost equivalent). 

(2) When, after first deducting the 100 
pages (or its cost equivalent) and the 
first two hours of search, the total fee 
is $25.00 or less for any request, the 
NEH will not charge a fee. 

(3) If NEH fails to comply with the 
FOIA’s time limits in which to respond 
to a request, it may not charge search 
fees, or, in the instances of requests 
from requesters described in para-
graphs (b)(4) through (6) of this section, 
may not charge duplication fees, ex-
cept as described in paragraphs (d)(3)(i) 
through (iii) of this section. 

(i) If NEH has determined that un-
usual circumstances, as defined by the 
FOIA, apply and NEH has provided 
timely written notice to the requester 
in accordance with the FOIA, a failure 
to comply with the time limit shall be 
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excused for an additional ten (10) work-
ing days. 

(ii) If NEH has determined that un-
usual circumstances, as defined by the 
FOIA, apply and more than 5,000 pages 
are necessary to respond to the re-
quest, NEH may charge search fees, or, 
in the case of requesters described in 
paragraphs (b)(4) through (6) of this 
section, may charge duplication fees, 
provided NEH provided timely written 
notice of unusual circumstances to the 
requester in accordance with the FOIA 
and NEH discussed with the requester 
via written mail, email, or telephone 
(or made not less than three good-faith 
attempts to do so) how the requester 
could effectively limit the scope of the 
request in accordance with 5 U.S.C. 
552(a)(6)(B)(ii). 

(iii) If a court has determined that 
exceptional circumstances exist, as de-
fined by the FOIA, a failure to comply 
with the time limits shall be excused 
for the length of time provided by the 
court order. 

(e) Categories of requesters. There are 
four categories of FOIA requesters: 
commercial use requesters; educational 
and non-commercial scientific institu-
tions; representatives of the news 
media; and all other requesters. The 
NEH will assess fees for these cat-
egories of requesters as follows: 

(1) Commercial use requesters. The NEH 
will charge the full direct costs for 
searching for, reviewing, and dupli-
cating requested records. 

(2) Educational and non-commercial sci-
entific institution requesters. The NEH 
will charge for duplication only, ex-
cluding costs for the first 100 pages. 

(3) News media requesters. The NEH 
will charge for duplication only, ex-
cluding costs for the first 100 pages. 

(4) All other requesters. The NEH will 
charge requesters who do not fit into 
any of the categories above the full 
reasonable direct cost of searching for 
and reproducing records, excluding 
costs for the first 100 pages and the 
first two hours of search time. 

(f) Requirements for fee waivers or re-
duction of fees. (1) The NEH will furnish 
responsive records without charge or at 
a reduced charge if it determines, 
based on all available information, 
that the requester has demonstrated 
that: 

(i) Disclosure of the requested infor-
mation is in the public interest because 
it is likely to contribute significantly 
to public understanding of the oper-
ations or activities of the government, 
and 

(ii) Disclosure of the information is 
not primarily in the commercial inter-
est of the requester. 

(2) To determine whether the first fee 
requirement is met, the NEH will con-
sider the following factors: 

(i) The subject of the requested 
records must concern identifiable oper-
ations or activities of the Federal gov-
ernment, with a connection that is di-
rect and clear, not remote or attenu-
ated. 

(ii) The disclosable portions of the re-
quested records must be meaningfully 
informative about government oper-
ations or activities in order to be 
‘‘likely to contribute’’ to an increased 
public understanding of those oper-
ations or activities. Disclosure of infor-
mation already in the public domain, 
in either duplicative or substantially 
identical form, is unlikely to con-
tribute to such understanding where 
nothing new would be added to the 
public’s understanding. 

(iii) The disclosure must contribute 
to the understanding of a reasonably 
broad audience of persons interested in 
the subject, as opposed to the indi-
vidual understanding of the requester. 
A requester’s expertise in the subject 
area as well as his or her ability and 
intention to effectively convey infor-
mation to the public will be consid-
ered. It will ordinarily be presumed 
that a representative of the news 
media satisfies this consideration. 

(iv) The public’s understanding of the 
subject in question must be enhanced 
by the disclosure to a significant ex-
tent. The NEH will make no value 
judgments about whether the informa-
tion at issue is ‘‘important’’ enough to 
be made public. 

(3) To determine whether the second 
fee waiver requirement is met, the 
NEH will consider the following fac-
tors: 

(i) The NEH will identify any com-
mercial interest of the requester, as de-
fined in paragraph (b)(1) of this section, 
that would be furthered by the re-
quested disclosure. Requesters will be 
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given an opportunity to provide ex-
planatory information regarding this 
consideration. 

(ii) A fee waiver or reduction is justi-
fied where the public interest is greater 
than any identified commercial inter-
est in disclosure. 

(4) Where only some of the requested 
records satisfy the requirements for a 
fee waiver, a waiver will be granted for 
those records. 

(5) Requesters should make fee waiv-
er or reduction requests when they 
first submit a FOIA request to the 
NEH. Fee waiver or reduction requests 
should address the factors listed in 
paragraphs (f)(2) and (3) of this section. 
Fee waiver or reduction requests may 
be submitted at a later time so long as 
the underlying record request is pend-
ing or on administrative appeal. 

(g) Notice of anticipated fees in excess 
of $25.00. (1) When the NEH determines 
or estimates that the fees to be 
charged under this section will exceed 
$25.00, it will notify the requester of 
the actual or estimated fees, unless the 
requester has indicated a willingness to 
pay fees as high as those anticipated. If 
the NEH can only readily estimate a 
portion of the fees, it will advise the 
requester that the estimated fee may 
be only a portion of the total fee. 

(2) The notice will offer the requester 
an opportunity to confer with NEH per-
sonnel in order to reformulate the re-
quest to meet the requester’s needs at 
a lower cost and inform the requester 
of paragraph (d)(1) of this section, if ap-
plicable. A commitment by the re-
quester to pay the anticipated fee must 
be in writing and must be received by 
the NEH within thirty (30) calendar 
days from the date of notification of 
the fee estimate. Until the requester 
agrees to pay the anticipated fee, the 
NEH will not consider the request as 
received by the agency and no further 
work will be done on the request. If a 
requester fails to respond within this 
timeframe, the NEH will administra-
tively close the request. 

(h) Charges for other services. When 
the NEH chooses, in its sole discretion, 
to provide a requested special service 
(e.g. certifying that records are true 
copies or sending them by other than 
ordinary mail), it will charge the di-

rect costs of providing the service to 
the requester. 

(i) Charging interest. The NEH may 
charge interest on any unpaid bill 
starting on the 31st day following the 
date of billing the requester. The NEH 
will assess interest charges at the rate 
provided in 31 U.S.C. 3717 and such 
charges will accrue from the billing 
date until the NEH receives payment 
from the requester. The NEH will fol-
low the provisions of the Debt Collec-
tion Act of 1982 (Pub. L. 97–365, 96 Stat. 
1749), as amended, and its administra-
tive procedures, including the use of 
consumer reporting agencies, collec-
tion agencies, and offset. 

(j) Advance payment. (1) For requests 
other than those described in para-
graphs (j)(2) and (3) of this section, the 
NEH will not require the requester to 
make an advance payment before it 
commences or continues work on a re-
quest. Payment owed for work already 
completed (i.e., payment before copies 
are sent to a requester) is not an ad-
vance payment. 

(2) When the NEH determines or esti-
mates that a total fee to be charged 
under this section will be more than 
$250.00, it may require the requester to 
make an advance payment of an 
amount up to the amount of the entire 
anticipated fee before beginning to 
process the request, except where it re-
ceives a satisfactory assurance of full 
payment from a requester that has a 
history of prompt payment. 

(3) When a requester has previously 
failed to pay a properly charged fee to 
the NEH within thirty (30) days of the 
billing date, the NEH may require the 
requester to pay the full amount due, 
plus any applicable interest, and to 
make an advance payment of the full 
amount of any anticipated fee, before 
the NEH begins to process a new re-
quest or continues to process a pending 
request from that requester. 

(4) When there is an advance pay-
ment request, the NEH will not con-
sider the request as received by the 
agency and no further work will be 
done on the request until the required 
payment is received. If the requester 
fails to respond within thirty (30) cal-
endar days after the date of the ad-
vance payment request, the NEH will 
administratively close the request. 
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(k) Aggregating requests. When the 
NEH reasonably believes that a re-
quester or a group of requesters acting 
together is attempting to divide a re-
quest into a series of requests for the 
purpose of avoiding fees, the NEH may 
aggregate those requests and charge 
accordingly. The NEH may presume 
that multiple requests of this type 
made within a 30-day period have been 
made in order to avoid fees. For re-
quests separated by a longer period, 
the NEH will aggregate them only 
when there is a reasonable basis for de-
termining that aggregation is war-
ranted in view of all the circumstances 
involved. The NEH will not aggregate 
multiple requests involving unrelated 
matters. 

[79 FR 9415, Feb. 19, 2014, as amended at 82 
FR 46, Jan. 3, 2017] 

§ 1171.12 Preservation of records. 
NEH will preserve all correspondence 

pertaining to the requests that it re-
ceives as well as copies of all requested 
records, until disposition or destruc-
tion is authorized by the agency’s Gen-
eral Records Schedule of the National 
Archives and Records Administration 
(NARA) or other NARA-approved 
records schedule. Records will not be 
disposed of while they are the subject 
of a pending request, appeal, or lawsuit 
under the Act. 

§ 1171.13 Other rights and services. 
Nothing in this part will be con-

strued to entitle any person, as of 
right, to any service or to the disclo-
sure of any record to which such person 
is not entitled under the FOIA. 

PART 1172—NONDISCRIMINATION 
ON THE BASIS OF AGE IN FEDER-
ALLY ASSISTED PROGRAMS OR 
ACTIVITIES 

Subpart A—General 

Sec. 
1172.1 Purpose. 
1172.2 Application. 
1172.3 Definitions. 

Subpart B—Standards for Determining Age 
Discrimination 

1172.11 Rules against age discrimination. 

1172.12 Exceptions to the rules against age 
discrimination. 

1172.13 Burden of proof. 

Subpart C—Responsibilities of NEH 
Recipients 

1172.21 General responsibilities. 
1172.22 Notice to subrecipients. 
1172.23 Self-evaluation. 
1172.24 Information requirements. 

Subpart D—Investigation, Conciliation, and 
Enforcement Procedures 

1172.31 Compliance reviews. 
1172.32 Complaints. 
1172.33 Mediation. 
1172.34 Investigation. 
1172.35 Prohibition against intimidation or 

retaliation. 
1172.36 Enforcement procedure. 
1172.37 Hearings, decisions, post-termi-

nation proceedings. 
1172.38 Remedial action by recipients. 
1172.39 Alternate funds disbursal procedure. 
1172.40 Exhaustion of administrative rem-

edies. 

AUTHORITY: 42 U.S.C. 6101–6107; 45 CFR 90. 

SOURCE: 79 FR 26633, May 9, 2014, unless 
otherwise noted. 

Subpart A—General 
§ 1172.1 Purpose. 

The purpose of this part is to set out 
the National Endowment for the Hu-
manities’ (NEH) policies and proce-
dures for implementing the Age Dis-
crimination Act of 1975, as amended, 42 
U.S.C. 6101 et seq., (the Act or the Age 
Act). The Act is designed to prohibit 
discrimination on the basis of age in 
programs or activities receiving Fed-
eral financial assistance. The Act also 
permits federally assisted programs or 
activities, and recipients of Federal 
funds, to continue to use certain age 
distinctions and factors other than age 
which meet the requirements of the 
Act and the regulations in this part. 
The regulations in this part are based 
upon the general, government-wide age 
discrimination regulations issued by 
the United States Department of 
Health and Human Services (HHS) at 45 
CFR part 90. Complaints of employ-
ment discrimination based on age may 
be subject to the Age Discrimination in 
Employment Act of 1967, as amended, 
29 U.S.C. 621 et seq., (ADEA) and should 
be filed administratively with the 
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Equal Employment Opportunity Com-
mission (EEOC) (29 CFR part 1626). 

§ 1172.2 Application. 

(a) The Act and the regulations in 
this part apply to each recipient and to 
any program or activity receiving fi-
nancial assistance from the NEH. 

(b) The Act does not apply to: 
(1) Any age distinction contained in 

that part of a Federal, State or local 
statute or ordinance adopted by an 
elected, general purpose legislative 
body which: 

(i) Provides any benefits or assist-
ance to persons based on age; 

(ii) Establishes criteria for participa-
tion in age-related terms; or 

(iii) Describes intended beneficiaries 
or target groups in age-related terms. 

(2) Any employment practice of any 
employer, employment agency, labor 
organization, or with respect to any 
labor-management joint apprenticeship 
training program. 

(3) The rights or responsibilities of 
any person or party pursuant to the 
ADEA, the EEOC regulations under the 
ADEA, or any statements of policy pro-
mulgated by the EEOC under the 
ADEA. 

§ 1172.3 Definitions. 

As used in this part, the term: 
Act means the Age Discrimination 

Act of 1975, as amended, 42 U.S.C. 6101 
et seq. (Pub. L. 94–135). 

Action means any act, activity, pol-
icy, rule, standard, or method of ad-
ministration; or the use of any policy, 
rule, standard, or method of adminis-
tration. 

ADEA means the Age Discrimination 
in Employment Act of 1967, as amend-
ed, 29 U.S.C. 621 et seq. (Pub. L. 90–202). 

Age means how old a person is, or the 
number of elapsed years from the date 
of a person’s birth. 

Age distinction means any action 
using age or an age-related term. 

Age-related term means a word or 
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple, children, adult, older persons, but 
not student). 

Agency means a Federal department 
or agency that is empowered to extend 
financial assistance. 

Chairman means the Chairman of the 
National Endowment for the Human-
ities. 

Federal financial assistance means any 
grant, entitlement, loan, cooperative 
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which NEH provides or 
otherwise makes available assistance 
in the form of: 

(1) Funds; 
(2) Services of Federal personnel; or 
(3) Real and personal property or any 

interest in or use of property, includ-
ing: 

(i) Transfers or leases of property for 
less than fair market value or for re-
duced consideration; and 

(ii) Proceeds from a subsequent 
transfer or lease of property if the Fed-
eral share of its fair market value is 
not returned to the Federal Govern-
ment. 

Normal operation means the operation 
of a program or activity without sig-
nificant changes that would impair its 
ability to meet its objectives. 

Program or activity means all of the 
operations of: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or local government, 
or 

(ii) The entity of such State or local 
government that distributes Federal fi-
nancial assistance and each such de-
partment or agency (and each other 
State or local government entity) to 
which the assistance is extended, in the 
case of assistance to a State or local 
government; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education, or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole, or 

(B) Which is principally engaged in 
the business of providing education, 
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health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (1), (2), or (3) of 
this definition, any part of which is ex-
tended Federal financial assistance. 

Recipient means any State or its po-
litical subdivision, any instrumen-
tality of a State or its political sub-di-
vision, any public or private agency, 
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended, directly 
or through another recipient. Recipient 
includes any successor, assignee, or 
transferee, but excludes the ultimate 
beneficiary of the assistance. 

Secretary means the Secretary of the 
Department of Health and Human 
Services. 

Statutory objective means any purpose 
of a program or activity expressly stat-
ed in any Federal statute, State stat-
ute, or local statute or ordinance 
adopted by an elected, general purpose 
legislative body. 

Subrecipient means any of the entities 
in the definition of recipient to which a 
recipient extends or passes on Federal 
financial assistance. A subrecipient is 
generally regarded as a recipient of 
Federal financial assistance and has all 
the duties of a recipient in the regula-
tions in this part. 

United States means the fifty states, 
the District of Columbia, Puerto Rico, 
the Virgin Islands, American Samoa, 
Guam, Wake Island, the Trust Terri-
tory of the Pacific Islands, the North-
ern Marianas, and the territories and 
possessions of the United States. 

Subpart B—Standards for 
Determining Age Discrimination 

§ 1172.11 Rules against age discrimina-
tion. 

The rules stated in this section are 
limited by the exceptions contained in 
§ 1172.12. 

(a) General rule. No person in the 
United States shall, on the basis of age, 

be excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under, any program 
or activity receiving Federal financial 
assistance. 

(b) Specific rules. A recipient may not, 
in any program or activity receiving 
Federal financial assistance, directly 
or through contractual, licensing, or 
other arrangements use age distinc-
tions or take any other actions which 
have the effect, on the basis of age, of: 

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting 
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance, or 

(2) Denying or limiting individuals in 
their opportunity to participate in any 
program or activity receiving Federal 
financial assistance. 

(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this 
section do not necessarily constitute a 
complete list of discriminatory ac-
tions. 

§ 1172.12 Exceptions to the rules 
against age discrimination. 

(a) Normal operation or statutory objec-
tive of any program or activity. A recipi-
ent may take an action otherwise pro-
hibited by § 1172.11 if the action reason-
ably takes into account age as a factor 
necessary to the normal operation or 
the achievement of any statutory ob-
jective of a program or activity, if: 

(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; 

(2) The other characteristic(s) must 
be measured or approximated in order 
for the normal operation of the pro-
gram or activity to continue, or to 
achieve any statutory objective of the 
program or activity; 

(3) The other characteristic(s) can be 
reasonably measured or approximated 
by the use of age; and 

(4) The other characteristic(s) are 
impractical to measure directly on an 
individual basis. 

(b) Reasonable factors other than age. 
A recipient may take an action other-
wise prohibited by § 1172.11 which is 
based on a reasonable factor other than 
age, even though that action may have 
a disproportionate effect on persons of 
different ages. An action may be based 
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on a reasonable factor other than age 
only if the factor bears a direct and 
substantial relationship to the normal 
operation of the program or activity or 
to the achievement of a statutory ob-
jective. 

(c) Affirmative action by recipient. 
Even in the absence of a finding of dis-
crimination, a recipient may take af-
firmative action to overcome the ef-
fects or conditions that resulted in lim-
ited participation in the recipient’s 
program or activity on the basis of age. 

(d) Special benefits for children and the 
elderly. If a recipient operating a pro-
gram or activity provides special bene-
fits to the elderly or to children, such 
use of age distinctions shall be pre-
sumed to be necessary to the normal 
operation of the program or activity, 
notwithstanding the provisions of 
§ 1172.12(a). 

(e) Age distinctions in NEH regulations. 
Any age distinction in a regulation 
issued by NEH is presumed to be nec-
essary to the achievement of a statu-
tory objective of the program or activ-
ity to which the regulation applies, 
notwithstanding the provisions of 
§ 1172.12(a). 

§ 1172.13 Burden of proof. 
The recipient of Federal financial as-

sistance bears the burden of proving 
that an age distinction or other action 
falls within the exceptions outlined in 
§ 1172.12. 

Subpart C—Responsibilities of NEH 
Recipients 

§ 1172.21 General responsibilities. 
A recipient has responsibility to en-

sure that its programs or activities are 
in compliance with the Act and the 
regulations in this part and to take 
steps to eliminate violations of the Act 
and the regulations in this part. A re-
cipient also has responsibility to main-
tain records, provide information, and 
afford NEH access to its records to the 
extent NEH finds necessary to deter-
mine whether the recipient is in com-
pliance with the Act and the regula-
tions in this part. 

§ 1172.22 Notice to subrecipients. 
Where a recipient passes on Federal 

financial assistance from NEH to sub-

recipients, the recipient must provide 
the subrecipients with written notice 
of their obligations under the Act and 
the regulations in this part. Each re-
cipient must also make necessary in-
formation available to its beneficiaries 
in order to inform them about the pro-
tections against discrimination pro-
vided by the Act and the regulations in 
this part. 

§ 1172.23 Self-evaluation. 
As part of a compliance review under 

§ 1172.31 or a complaint investigation 
under § 1172.34, NEH may require a re-
cipient employing the equivalent of fif-
teen (15) or more full time employees 
to complete a written self-evaluation, 
in a manner specified by NEH, of any 
age distinction imposed in its program 
or activity receiving Federal financial 
assistance. A recipient must take cor-
rective and remedial action whenever a 
self-evaluation indicates a violation of 
the Act, and the recipient must make 
the self-evaluation available upon re-
quest to NEH and to the public for a 
period of three (3) years following its 
completion. 

§ 1172.24 Information requirements. 
Each recipient shall keep records 

containing information necessary for 
NEH to determine whether the recipi-
ent is in compliance with the Act and 
the regulations in this part, and shall 
provide any such records to NEH upon 
request and in the preferred format 
specified by NEH. Each recipient shall 
also permit reasonable access by NEH 
to its books, records, accounts, and 
other facilities and sources of informa-
tion, to the extent necessary for NEH 
to determine whether the recipient is 
in compliance with the Act and this 
part. 

Subpart D—Investigation, Concil-
iation, and Enforcement Pro-
cedures 

§ 1172.31 Compliance reviews. 
(a) NEH may conduct compliance re-

views, pre-award reviews, and other 
similar procedures in order to inves-
tigate and correct violations of the Act 
and the regulations in this part. NEH 
may conduct these reviews even in the 
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absence of a complaint against the re-
cipient. Reviews may be as comprehen-
sive as necessary to determine whether 
a recipient is in compliance with the 
Act and this part. 

(b) If a compliance review or pre- 
award review indicates a violation of 
the Act and the regulations in this 
part, NEH will attempt to contact the 
recipient and achieve the recipient’s 
voluntary compliance. If the recipient 
does not comply voluntarily, NEH may 
pursue enforcement efforts as described 
in § 1172.36. 

§ 1172.32 Complaints. 
(a) Any person, individually or as a 

member of a class or on behalf of oth-
ers, may file a complaint with NEH, al-
leging discrimination prohibited by the 
Act and the regulations in this part 
based on an action occurring on or 
after July 1, 1979. A complainant must 
file a complaint in writing within one 
hundred eighty (180) days from the date 
that the complainant first had knowl-
edge of the alleged act of discrimina-
tion. However, for good cause, NEH 
may extend this time limit. NEH will 
consider the date a complaint is filed 
as the date when the complaint is suffi-
cient to be processed. 

(b) Complaints must include a writ-
ten and signed statement identifying 
the parties involved, describing the al-
leged violation, and stating the date on 
which the complainant first had knowl-
edge of the alleged violation. 

(c) NEH will attempt to facilitate the 
filing of complaints wherever possible, 
including taking the following meas-
ures, as appropriate: 

(1) Widely disseminating information 
regarding the obligations of recipients 
under the Act and this part, 

(2) Permitting a complainant to add 
information to the complaint to meet 
the requirements of a sufficient com-
plaint, 

(3) Notifying the complainant and 
the recipient (or their representatives) 
of their rights and obligations under 
the complaint procedure, including the 
right to have a representative at all 
stages of the complaint procedure, and/ 
or 

(4) Notifying the complainant and 
the recipient (or their representatives) 
of their right to contact NEH for infor-

mation and assistance regarding the 
complaint resolution process. 

(d) NEH will return any complaint 
that is unsigned or that is not within 
NEH’s jurisdiction for any other rea-
son, and NEH will provide an expla-
nation for the return. 

§ 1172.33 Mediation. 
(a) Referral of complaints for mediation. 

Unless the age distinction complained 
of is clearly within an exception, NEH 
will promptly refer all complaints that 
fall within the jurisdiction of the regu-
lations in this part, and that contain 
all information necessary for further 
processing, to the Mediation Agency 
designated by the Secretary of the De-
partment of Health and Human Serv-
ices. 

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary 
to reach an agreement, or for the medi-
ator to make an informed judgment 
that an agreement is impossible. 

(c) If the complainant and recipient 
reach a mutually satisfactory resolu-
tion of the complaint during the medi-
ation period, the mediator shall pre-
pare a mediation agreement in writing, 
to be signed by the complainant and re-
cipient, and send a copy of the signed 
agreement to NEH. NEH will take no 
further action based on that complaint 
unless the complainant or the recipient 
has failed to comply with the agree-
ment. 

(d) The mediator shall protect the 
confidentiality of all information ob-
tained in the course of the mediation 
process, and no mediator shall testify 
in any adjudicative proceeding, 
produce any document, or otherwise 
disclose any information obtained in 
the course of the mediation process 
without prior approval of the head of 
the mediation agency. 

(e) If the complainant and recipient 
do not reach a mutually satisfactory 
resolution during mediation within 
sixty (60) days after NEH receives the 
complaint, the mediator shall return 
the complaint to NEH for investiga-
tion. The mediator may return a com-
plaint at any time before the end of the 
sixty-day period if it appears that the 
complaint cannot be resolved through 
mediation or if an agreement is 
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reached. The mediator may extend this 
sixty-day period, provided NEH con-
curs, for not more than thirty (30) 
days, if the mediator determines that 
resolution is likely to occur within 
such period. 

§ 1172.34 Investigation. 

(a) Initial investigation. (1) NEH will 
investigate complaints that are unre-
solved after mediation or are reopened 
because of a violation of a mediation 
agreement. 

(i) As part of this initial investiga-
tion, NEH will use informal fact-find-
ing methods, including joint or sepa-
rate discussions with the complainant 
and the recipient to establish the facts, 
and, if possible, resolve the complaint 
to the mutual satisfaction of the par-
ties. NEH may seek the assistance of 
any involved State agency. 

(ii) NEH will put any settlement 
agreement in writing and have it 
signed by the parties and NEH. The 
settlement is not a finding of discrimi-
nation against a recipient. 

(2) The settlement shall not affect 
the operation of any other enforcement 
effort of NEH, including compliance re-
views and investigation of other com-
plaints which may involve the recipi-
ent. 

(b) Formal investigation and finding. If 
NEH cannot resolve the complaint dur-
ing the initial investigation, it will 
complete the investigation of the com-
plaint and make a formal finding. If 
the formal investigation indicates a 
violation of the Act or the regulations 
in this part, NEH will attempt to 
achieve voluntary compliance. If NEH 
cannot obtain voluntary compliance, it 
will begin appropriate enforcement ac-
tion as provided in § 1172.36. 

§ 1172.35 Prohibition against intimida-
tion or retaliation. 

A recipient may not engage in acts of 
intimidation or retaliation against any 
person who attempts to assert a right 
protected by the Act or this part, or 
cooperates in any mediation, investiga-
tion, hearing, or other part of NEH’s 
investigation, conciliation, and en-
forcement process. 

§ 1172.36 Enforcement procedure. 

(a) NEH may enforce the Act and the 
regulations in this part through: 

(1) Termination of a recipient’s Fed-
eral financial assistance under the pro-
gram or activity involved where the re-
cipient has violated the Act or the reg-
ulations in this part. Prior to such ter-
mination, a recipient must have the 
opportunity for a hearing on record be-
fore an administrative law judge who 
must determine that a violation has 
occurred. Therefore, NEH will not ter-
minate a recipient’s Federal financial 
assistance in a case that has been set-
tled in mediation, or prior to a hearing, 
unless the case is reopened because of a 
violation of the settlement agreement. 

(2) Any other means authorized by 
law, including but not limited to: 

(i) Referral to the Department of Jus-
tice for proceedings to enforce any 
rights of the United States or obliga-
tions of the recipient created by the 
Act or the regulations in this part. 

(ii) Use of any requirement of, or re-
ferral to, any Federal, State, or local 
government agency that will have the 
effect of correcting a violation of the 
Act or this part. 

(b) NEH will limit any termination 
under § 1172.36(a)(1) to the particular re-
cipient and particular program or ac-
tivity, or portion thereof, that NEH 
finds in violation of the Act or the reg-
ulations in this part. NEH will not base 
its decision to terminate on any find-
ings with respect to any other program 
or activity of the recipient that does 
not receive Federal financial assist-
ance from NEH. 

(c) NEH will not take action under 
§ 1172.36(a) until: 

(1) The Chairman has advised the re-
cipient of its failure to comply with 
the Act or the regulations in this part, 
and that NEH has determined that vol-
untary compliance cannot be obtained, 
and 

(2) Thirty (30) days have elapsed after 
the Chairman has sent a written report 
of the circumstances and grounds of 
the action to the Congressional Com-
mittee(s) having legislative jurisdic-
tion over the program or activity in-
volved. The Chairman will file such re-
port whenever it takes action under 
§ 1172.36(a). 
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(d) NEH also may defer granting new 
Federal financial assistance to a recipi-
ent when a hearing under § 1172.36(a)(1) 
is initiated. 

(1) New Federal financial assistance 
includes all assistance for which NEH 
requires an application or approval, in-
cluding renewal or continuation of ex-
isting activities, or authorization of 
new activities, during the deferral pe-
riod. New Federal financial assistance 
does not include assistance approved 
prior to the beginning of a termination 
hearing under § 1172.36(a)(1), or in-
creases in funding as a result of 
changed computation of formula 
awards. 

(2) NEH will not begin a deferral 
until the recipient has received a no-
tice of an opportunity for a hearing 
under § 1172.36(a)(1). NEH will not con-
tinue a deferral for more than sixty (60) 
days unless a hearing has begun within 
that time, or the time for beginning 
the hearing has been extended by mu-
tual written consent of the recipient 
and NEH. NEH will not continue a de-
ferral for more than thirty (30) days 
after the close of the hearing, unless 
the hearing results in a finding against 
the recipient. 

(3) NEH will limit any deferral to the 
particular recipient and particular pro-
gram or activity, or portion thereof, 
that NEH finds in violation of the Act 
or the regulations in this part. NEH 
will not base the deferral decision any 
finding with respect to any other pro-
gram or activity of the recipient that 
does not receive Federal financial as-
sistance from NEH. 

§ 1172.37 Hearings, decisions, post-ter-
mination proceedings. 

Certain NEH procedural provisions 
applicable to Title VI of the Civil 
Rights Act of 1964 apply to NEH en-
forcement of the regulations in this 
part. They are found at 45 CFR chapter 
XI, subchapter A, 1110.9 through 1110.11. 

§ 1172.38 Remedial action by recipi-
ents. 

Where NEH finds a recipient has dis-
criminated on the basis of age, the re-
cipient shall take any remedial action 
that NEH may require to overcome the 
effects of discrimination. If another re-
cipient exercises control over the re-

cipient that has discriminated, NEH 
may require both recipients to take re-
medial action. 

§ 1172.39 Alternate funds disbursal 
procedure. 

When NEH withholds funds from a re-
cipient under the regulations in this 
part, the Chairman may disburse the 
withheld funds directly to an alternate 
recipient otherwise eligible for NEH 
support. NEH will require any alter-
nate recipient to demonstrate the abil-
ity to comply with the regulations in 
this part and to achieve the goals of 
the National Foundation on the Arts 
and the Humanities Act of 1965, Pub. L. 
89–209 (20 U.S.C. 951)—the Federal stat-
ute authorizing the Federal financial 
assistance. 

§ 1172.40 Exhaustion of administrative 
remedies. 

(a) A complainant may file a civil ac-
tion under the Act and the regulations 
in this part following the exhaustion of 
administrative remedies. Administra-
tive remedies are exhausted if one hun-
dred eighty (180) days have elapsed 
since the complainant filed the com-
plaint and NEH has made no finding 
with regard to the complaint, or NEH 
issues any finding in favor of the re-
cipient. 

(b) If either of the conditions set 
forth in § 1172.40(a) is satisfied, NEH 
will: 

(1) Promptly advise the complainant 
of this fact, 

(2) Advise the complainant of his or 
her right, to bring a civil action for in-
junctive relief, and 

(3) Inform the complainant: 
(i) That a civil action can only be 

brought in a United States district 
court for the district in which the re-
cipient is found or transacts business, 

(ii) That a complainant prevailing in 
a civil action has the right to be 
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that 
these costs must be demanded in the 
complaint, 

(iii) That before commencing the ac-
tion, the complainant must give thirty 
(30) days’ notice by registered mail to 
the Secretary, the Attorney General of 
the United States, the Chairman, and 
the recipient, 
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(iv) That the notice must state the 
alleged violation of the Act, the relief 
requested, the court in which the com-
plainant is bringing the action, and, 
whether or not attorney’s fees are de-
manded in the event the complainant 
prevails, and 

(v) That no action may be brought if 
the same alleged violation of the Act 
by the same recipient is the subject of 
a pending action in any court of the 
United States. 

PART 1174 [RESERVED] 

PART 1175—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE NATIONAL EN-
DOWMENT FOR THE HUMANITIES 

Sec. 
1175.101 Purpose. 
1175.102 Application. 
1175.103 Definitions. 
1175.104–1175.109 [Reserved] 
1175.110 Self-evaluation. 
1175.111 Notice. 
1175.112–1175.129 [Reserved] 
1175.130 General prohibitions against dis-

crimination. 
1175.131–1175.139 [Reserved] 
1175.140 Employment. 
1175.141–1175.148 [Reserved] 
1175.149 Program accessibility: Discrimina-

tion prohibited. 
1175.150 Program accessibility: Existing fa-

cilities. 
1175.151 Program accessibility: New con-

struction and alterations. 
1175.152–1175.159 [Reserved] 
1175.160 Communications. 
1175.161–1175.169 [Reserved] 
1175.170 Compliance procedures. 
1175.171–1175.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 51 FR 4578, 4579, Feb. 5, 1986, unless 
otherwise noted. 

§ 1175.101 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-

utive agencies or the United States 
Postal Service. 

§ 1175.102 Application. 
This part applies to all programs or 

activities conducted by the agency. 

§ 1175.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
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(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one of more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addition and alcholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Qualified handicapped person means— 
(1) With respect to any agency pro-

gram or activity under which a person 
is required to perform services or to 
achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can achieve the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 

agency can demonstrate would result 
in a fundamental alteration in its na-
ture; or 

(2) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity. 

(3) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 1175.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

[51 FR 4578, 4579, Feb. 5, 1986; 51 FR 7543, Mar. 
5, 1986] 

§§ 1175.104–1175.109 [Reserved] 

§ 1175.110 Self-evaluation. 

(a) The agency shall, by April 9, 1987, 
evaluate its current policies and prac-
tices, and the effects thereof, that do 
not or may not meet the requirements 
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspections: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made. 
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§ 1175.111 Notice. 
The agency shall make available to 

employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this regulation. 

§§ 1175.112–1175.129 [Reserved] 

§ 1175.130 General prohibitions 
against discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualfied handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 
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§§ 1175.131–1175.139 [Reserved] 

§ 1175.140 Employment. 
No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 1175.141–1175.148 [Reserved] 

§ 1175.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1175.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency. 

§ 1175.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; or 

(2) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 1175.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 

after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods. The agency may comply 
with the requirements of this section 
through such means as redesign of 
equipment, reassignment of services to 
accessible buildings, assignment of 
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities, 
use of accessible rolling stock, or any 
other methods that result in making 
its programs or activities readily ac-
cessible to and usable by handicapped 
persons. The agency is nor required to 
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this 
section. The agency, in making alter-
ations to existing buildings, shall meet 
accessibility requirements to the ex-
tent compelled by the Architectural 
Barriers Act of 1968, as amended (42 
U.S.C. 4151 through 4157), and any regu-
lations implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
June 6, 1986, except that where struc-
tural changes in facilities are under-
taken, such changes shall be made by 
April 7, 1989, but in any event as expe-
ditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
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October 7, 1986, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

[51 FR 4578, 4579, Feb. 5, 1986; 51 FR 7543, Mar. 
5, 1986] 

§ 1175.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151 through 4157), as es-
tablished in 41 CFR 101–19.600 to 101– 
19.607, apply to buildings covered by 
this section. 

§§ 1175.152–1175.159 [Reserved] 

§ 1175.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 

enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1175.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity, and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
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that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, handicapped persons 
receive the benefits and services of the 
program or activity. 

§§ 1175.161–1175.169 [Reserved] 

§ 1175.170 Compliance procedures. 

(a) Except as provided in paragraph 
(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Director, Office of Equal Op-
portunity shall be responsible for co-
ordinating implementation of this sec-
tion. Complaints may be sent to Direc-
tor, Office of Equal Opportunity, Na-
tional Endowment for the Humanities, 
1100 Pennsylvania Avenue, NW., Room 
419, Washington, DC 20506. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151 through 4157), or section 
502 of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 

complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1175.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 4578, 4579, Feb. 5, 1986, as amended at 
51 FR 4578, Feb. 5, 1986] 

§§ 1175.171–1175.999 [Reserved] 

PART 1176—PART-TIME CAREER 
EMPLOYMENT 

Sec. 
1176.1 General. 
1176.2 Definitions. 
1176.3 Criteria. 
1176.4 Establishing and converting part- 

time positions. 
1176.5 Annual plan. 
1176.6 Review and evaluation. 
1176.7 Publicizing vacancies. 
1176.8 Exceptions. 
1176.9–1176.99 [Reserved] 

AUTHORITY: Federal Employees Part-Time 
Career Employment Act of 1978, Pub. L. 95– 
437, 92 Stat. 1055, 5 U.S.C. 3401–3408. 

SOURCE: 46 FR 35647, July 10, 1981, unless 
otherwise noted. 
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§ 1176.1 General. 
(a) Purpose. Many individuals in soci-

ety possess great productive potential 
which goes unrealized because they 
cannot meet the requirements of a 
standard workweek. Permanent part- 
time employment also provides bene-
fits to other individuals in a variety of 
ways, such as providing older individ-
uals with a gradual transition into re-
tirement, providing employment op-
portunities to handicapped individuals 
or others who require a reduced work-
week, providing parents with opportu-
nities to balance family responsibil-
ities with the need for added income, 
and assisting students who must fi-
nance their own education or voca-
tional training. In view of this, the Na-
tional Endowment for the Humanities 
will operate a part-time career employ-
ment program, consistent with its re-
sponsibilities and in accordance with 
Public Law 95–437, the Federal Employ-
ees’ Part-Time Career Employment 
Act of 1978. 

(b) Program Coordinator. The Per-
sonnel Officer is responsible for pro-
gram operation and coordination. 

§ 1176.2 Definitions. 
(a) Part-time employment means em-

ployment of 16 to 32 hours a week 
under a schedule consisting of an equal 
or varied number of hours per day, 
whether in a position which would be 
part-time without regard to the Act or 
one established to allow job-sharing or 
comparable arrangements, but does not 
include employment on a temporary or 
intermittent basis. 

(b) Career employment includes com-
petitive and excepted service employ-
ees in tenure groups I and II. 

§ 1176.3 Criteria. 
Positions becoming vacant, unless 

excepted as provided by § 1176.8, will be 
reviewed to determine the feasibility of 
converting them to part-time. Among 
the criteria which may be used when 
conducting this review are: 

(a) Mission requirements. 
(b) Workload. 
(c) Employment ceilings and budg-

etary considerations. 
(d) Availability of qualified appli-

cants willing to work part-time. 

§ 1176.4 Establishing and converting 
part-time positions. 

Position management and other in-
ternal reviews may indicate that posi-
tions may be either converted from 
full-time or initially established as 
part-time positions. Criteria listed in 
§ 1176.3 may be used during these re-
views. If a decision is made to convert 
to or to establish a part-time position, 
regular position management and clas-
sification procedures will be followed. 

§ 1176.5 Annual plan. 
(a) An agencywide plan for promoting 

part-time employment opportunities 
will be developed annually. This plan 
will establish annual goals and set in-
terim and final deadlines for achieving 
these goals. This plan will be applica-
ble throughout the agency, and will be 
transmitted to the Office of Personnel 
Management with the required report 
to OPM on the status of the program as 
of September 30 of each year. 

(b) Beginning in FY 1981 in admin-
istering personnel ceilings, part-time 
career employees shall be counted 
against ceiling authorizations as a 
fraction. This will be determined by di-
viding 40 hours into the average num-
ber of hours of such employee’s regu-
larly scheduled workweek. 

§ 1176.6 Review and evaluation. 
Regular employment reports will be 

used to determine levels of part-time 
employment. This program will also be 
designated an item of special interest 
to be reviewed during personnel man-
agement reviews. 

§ 1176.7 Publicizing vacancies. 
When applicants from outside the 

Federal service are desired, part-time 
vacanies may be publicized through 
various recruiting means, such as: 

(a) Federal Job Information Centers. 
(b) State Employment Offices. 
(c) Veterans’ Administration Re-

cruiting Bulletins. 

§ 1176.8 Exceptions. 
(a) The Personnel Officer may except 

positions from inclusion in this pro-
gram to provide fewer than 16 hours 
per week. This will normally be done in 
furtherance of special hiring programs 

VerDate Sep<11>2014 16:27 Nov 02, 2017 Jkt 241202 PO 00000 Frm 00489 Fmt 8010 Sfmt 8010 Q:\45\45V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



480 

45 CFR Ch. XI (10–1–17 Edition) §§ 1176.9–1176.99 

such as the Stay-in-School or Handi-
capped Employment Program. 

(b) On occasions when it becomes 
necessary to allow supervisors and 
managers to temporarily increase the 
hours of duty of employees above 32 
hours per week for limited and specific 
periods of time to meet heavy work-
loads, perform special assignments, 
permit employee training, etc., the En-
dowment policy is as follows: 

(1) Requests to work NEH employees 
on a 32 hour/week appointment more 
than 32 hours must be submitted in ad-
vance to the Personnel Office; 

(2) Justification should be concise 
but specific and must state the exact 
time frame for the increase in hours 
above 32 hours per week; and 

(3) The Program Coordinator will de-
cide if the request meets the intent of 
the law and this agency’s policy. 

§§ 1176.9–1176.99 [Reserved] 

PART 1177—CLAIMS COLLECTION 

Sec. 
1177.1 Purpose and scope. 
1177.2 Definitions. 
1177.3 Other remedies. 
1177.4 Claims involving criminal activity or 

misconduct. 
1177.5 Collection. 
1177.6 Notice to debtor. 
1177.7 Interest, penalties, and administra-

tive costs. 
1177.8 Administrative offset. 
1177.9 Use of credit reporting agencies. 
1177.10 Collection services. 
1177.11 Referral to the Department of Jus-

tice or the General Accounting Office. 
1177.12 Compromise, suspension and termi-

nation. 
1177.13 Omissions not a defense. 
1177.14–1177.99 [Reserved] 

AUTHORITY: 31 U.S.C. 3711, 3716–3719. 

SOURCE: 51 FR 20484, June 5, 1986, unless 
otherwise noted. 

§ 1177.1 Purpose and scope. 
This part prescribes standards and 

procedures for officers and employees 
of the National Endowment for the Hu-
manities who are responsible for the 
collection and disposition of debts 
owed to the United States. The author-
ity for this part is the Federal Claims 
Collection Act of 1966, as amended, 31 
U.S.C. 3711 and 3716 through 3719; the 
Federal Claims Collection Standards at 

4 CFR parts 101 through 105, as amend-
ed by 49 FR 8889, 5 U.S.C. 552a, and Of-
fice of Management and Budget Cir-
cular A–129. The activities covered in-
clude: collecting claims in any amount; 
compromising claims, or suspending or 
terminating the collection of claims 
that do not exceed $20,000 exclusive of 
interest and charges, and referring 
debts that cannot be disposed of by the 
Endowment to the Department of Jus-
tice or to the General Accounting Of-
fice for further administrative action 
or litigation. 

§ 1177.2 Definitions. 
For the purpose of this part the fol-

lowing definitions will apply: 
(a) Claim or debt means an amount of 

property owed to the United States. 
These include but are not limited to: 
Overpayments to program bene-
ficiaries; overpayments to contractors 
and grantees, including overpayments 
arising from audit disallowances; ex-
cessive cash advances to grantees and 
contractors; and civil penalties and as-
sessments. A debt is overdue or delin-
quent if it is not paid by the due date 
specified in the initial notice of the 
debt (see § 1177.6 of this part) or if the 
debtor fails to satisfy his or her obliga-
tion under a repayment agreement. 

(b) Debtor means an individual, orga-
nization, group, association, partner-
ship, or corporation indebted to the 
United States, or the person or entity 
with legal responsibility for assuming 
the debtor’s obligation. 

(c) Endowment means the National 
Endowment for the Humanities. 

(d) Administrative offset means satis-
fying a debt by withholding money 
payable by the United States to or held 
by the United States for a debtor. 

§ 1177.3 Other remedies. 
The remedies and sanctions available 

to the National Endowment for the Hu-
manities under this part are not in-
tended to be exclusive. The Chair-
person of the National Endowment for 
the Humanities or his designee may 
impose other appropriate sanctions 
upon a debtor for prolonged or repeated 
failure to pay a debt. For example, the 
Chairperson or his designee may place 
the debtor’s name on a list of debarred, 
suspended, or ineligible grantees and 
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contractors, convert the method of 
payment under a grant from an ad-
vance to a reimbursement method, or 
revoke a grantee’s letter of credit. In 
such cases the debtor will be advised of 
the Endowment’s action. 

§ 1177.4 Claims involving criminal ac-
tivity or misconduct. 

(a) A debtor whose indebtedness in-
volves criminal activity such as fraud, 
embezzlement, theft, or misuse of gov-
ernment funds or property is subject to 
punishment by fine or imprisonment as 
well as to a civil claim by the United 
States for compensation for the mis-
appropriated funds. The Endowment 
will refer these cases to the appro-
priate law enforcement agency for 
prosecution. 

(b) Debts involving fraud, false, 
claims, or misrepresentation shall not 
be compromised, terminated, sus-
pended, or otherwise disposed of under 
this rule. Only the Department of Jus-
tice is authorized to compromise, ter-
minate, suspend, or otherwise dispose 
of such debts. 

§ 1177.5 Collection. 
(a) The Endowment will take aggres-

sive action to collect debts and reduce 
delinquencies. Collection efforts shall 
include sending to the debtor’s last 
known address a total of three progres-
sively stronger written demands for 
payment at not more than 30 day inter-
vals. When necessary to protect the 
Government’s interest, written demand 
may be preceded by other appropriate 
action, including immediate referral 
for litigation. Other contact with the 
debtor or his or her representative or 
guarantor by telephone, in person and/ 
or in writing may be appropriate to de-
mand prompt payment, to discuss the 
debtor’s position regarding the exist-
ence, amount and repayment of the 
debt, and to inform the debtor of his or 
her rights and the effect of non-
payment or delayed payment. A debtor 
who disputes a debt must promptly 
provide available supporting evidence. 

(b) If a debtor is involved in insol-
vency proceedings, the debt will be re-
ferred to the appropriate United States 
Attorney to file a claim. The United 
States may have a priority over other 
creditors under 31 U.S.C. 3713. 

§ 1177.6 Notice to debtor. 
The first written demand for pay-

ment must inform the debtor of the fol-
lowing: 

(a) The amount and nature of the 
debt: 

(b) The date payment is due, which 
will generally be 30 days from the date 
the notice was mailed; 

(c) The assessment of interest under 
§ 1177.7 from the date the notice was 
mailed if payment is not received with-
in the 30 days; 

(d) The right to dispute the debt; 
(e) The office, address and telphone 

number that the debtor should contact 
to discuss repayment and reconsider-
ation of the debt and; 

(f) The sanctions available to the Na-
tional Endowment for the Humanities 
to collect a delinquent debt including, 
but not limited to, referral of the debt 
to a credit reporting agency, a private 
collection bureau, or the Department 
of Justice for litigation. 

§ 1177.7 Interest, penalties, and admin-
istrative costs. 

(a) Interest will accrue on all debts 
from the date when the first notice of 
the debt and the interest requirement 
is mailed to the last known address or 
hand-delivered to the debtor if the debt 
is not paid within 30 days from the date 
the first notice was mailed. The En-
dowment will charge an annual rate of 
interest that is equal to the average in-
vestment rate for the Treasury tax and 
loan accounts on September 30 of each 
year, rounded to the nearest whole per 
centum. This rate, which represents 
the current value of funds to the 
United States Treasury, may be revised 
quarterly by the Secretary of the 
Treasury and is published by the Sec-
retary of the Treasury annually or 
quarterly in the FEDERAL REGISTER and 
the Treasury Financial Manual Bul-
letins. 

(b) The rate of interest initially as-
sessed will remain fixed for the dura-
tion of the indebtedness, except that if 
a debtor defaults on a repayment 
agreement interest may be set at the 
Treasury rate in effect on the date a 
new agreement is executed. 

(c) The Endowment shall charge 
debtors for administrative costs in-
curred in handling overdue debts. 
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(d) Interest will not be charged on ad-
ministrative costs. 

(e) The Endowment shall assess a 
penalty charge, not to exceed 6 per 
cent per year on debts which have been 
delinquent for more than 90 days. This 
charge shall accrue from the date that 
the debt became delinquent. 

(f) The Chairperson or his designee 
may waive in whole or in part the col-
lection of interest and administrative 
and penalty charges if determined that 
collection would be against equity or 
not in the best interests of the United 
States. The Endowment shall waive the 
collection of interest on the debt or 
any part of the debt which is paid with-
in 30 days after the date on which in-
terest began to accrue. 

§ 1177.8 Administrative offset. 
(a) The Endowment may collect debts 

owed by administrative offset if: 
(1) The debt is certain in amount; 
(2) Efforts to obtain direct payment 

have been, or would most likely be un-
successful, or the Endowment and the 
debtor agree to the offset; 

(3) Offset is cost effective or has sig-
nificant deterrent value; and 

(4) Offset is best suited to further and 
protect the Government’s interest. 

(b) The Endowment may offset a debt 
owed to another Federal agency from 
amounts due or payable by the Endow-
ment to the debtor or request another 
Federal agency to offset a debt owed to 
the Endowment; 

(c) Prior to initiating administrative 
offset, the National Endowment for the 
Humanities will send the debtor writ-
ten notice of the following: 

(1) The nature and amount of the 
debt and the agency’s intention to col-
lect the debt by offset 30 days from the 
date the notice was mailed if neither 
payment nor a satisfactory response is 
received by that date; 

(2) The debtor’s right to an oppor-
tunity to submit a good faith alter-
native repayment schedule to inspect 
and copy agency records pertaining to 
the debt, to request a review of the de-
termination of indebtedness; and to 
enter into a written agreement to 
repay the debt and; 

(3) The applicable interest. 
(d) The National Endowment for the 

Humanities may effect an administra-

tive offset against a payment to be 
made to a debtor prior to the comple-
tion of the procedures required by 
paragraph (c) of this section if: 

(1) Failure to offset would substan-
tially prejudice the Government’s abil-
ity to collect the debt and 

(2) The time before the payment is to 
be made does not reasonably permit 
completion of those procedures. 

§ 1177.9 Use of credit reporting agen-
cies. 

(a) The Endowment may report delin-
quent accounts to credit reporting 
agencies consistent with the notice re-
quirements contained in the § 1177.6 of 
this part. Individual debtors must be 
given at least 60 days written notice 
that the debt is overdue and will be re-
ported to a credit reporting agency. 

(b) Debts may be reported to con-
sumer or commercial reporting agen-
cies. Consumer reporting agencies are 
defined in 31 U.S.C. 3701(a)(3) pursuant 
to 5 U.S.C. 552a(b)(12) and 31 U.S.C. 
3711(f). The Endowment may disclose 
only an individual’s name, address, so-
cial security number, and the nature, 
amount, status and history of the debt 
and the program under which the claim 
arose. 

§ 1177.10 Collection services. 
(a) The Endowment may contract for 

collection services to recover out-
standing debts. The Endowment may 
refer delinquent debts to private col-
lection agencies listed on the schedule 
compiled by the General Services Ad-
ministration. In such contracts, the 
National Endowment for the Human-
ities will retain the authority to re-
solve disputes, compromise claims, ter-
minate or suspend collection, and refer 
the matter to the Department of Jus-
tice or the General Accounting Office. 

(b) The contractor shall be subject to 
the disclosure provisions of the Privacy 
Act of 1974, as amended (5 U.S.C. 
552a(m)), and to applicable federal and 
state laws and regulations pertaining 
to debt collection practices, including 
the Fair Debt Collection Practices Act, 
15 U.S.C. 1692. The contractor shall be 
strictly accountable for all amounts 
collected. 

(c) The contractor shall be required 
to provide to the Endowment any data 

VerDate Sep<11>2014 16:27 Nov 02, 2017 Jkt 241202 PO 00000 Frm 00492 Fmt 8010 Sfmt 8010 Q:\45\45V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



483 

National Foundation on the Arts and the Humanities § 1178.2 

contained in its files relating to the 
debt account upon agency request or 
upon returning an account to the En-
dowment for referral to the Depart-
ment of Justice for litigation. 

§ 1177.11 Referral to the Department 
of Justice or the General Account-
ing Office. 

Debts over $600 but less than $100,000 
which the Endowment determines can 
neither be collected nor otherwise dis-
posed of will be referred for litigation 
to the United States Attorney in whose 
judicial district the debtor is located. 
Claims for amounts exceeding $100,000 
shall be referred for litigation to the 
Commercial Litigation Branch, Civil 
Division of the Department of Justice. 

§ 1177.12 Compromise, suspension and 
termination. 

(a) The Chairperson of the National 
Endowment for the Humanities or his 
designee may compromise, suspend or 
terminate the collection of debts where 
the outstanding principal is not great-
er than $20,000. Endowment procedures 
for writing off outstanding accounts 
are available to the public. 

(b) The Chairperson of the National 
Endowment for the Humanities may 
compromise, suspend or terminate col-
lection of debts where the outstanding 
principal is greater than $20,000 only 
with the approval of, or by referral to 
the United States Attorney or the De-
partment of Justice. 

(c) The Chairman of the National En-
dowment for the Humanities will refer 
to the General Accounting Office 
(GAO) debts arising from GAO audit 
exceptions. 

§ 1177.13 Omissions not a defense. 
Failure to comply with any provi-

sions of this rule may not serve as a de-
fense to any debtor. 

§§ 1177.14–1177.99 [Reserved] 

PART 1178—USE OF PENALTY MAIL 
IN THE LOCATION AND RECOV-
ERY OF MISSING CHILDREN 

Sec. 
1178.1 Purpose and scope. 
1178.2 Withdrawal of information. 

AUTHORITY: 39 U.S.C. 3220. 

§ 1178.1 Purpose and scope. 

(a) The Chairperson of the National 
Endowment for the Humanities (NEH) 
may direct the agency to use penalty 
mail to assist in the location and re-
covery of missing children. When de-
termined to be appropriate and cost-ef-
fective, the National Endowment for 
the Humanities may print, insert or 
use any other effective method to affix 
pictures and biographical data relating 
to missing children on NEH mail. The 
contact person for matters related to 
the implementation of this part is 
Tracy J. Joselson, Esq. Office of the 
General Counsel, National Endowment 
for the Humanities, 1100 Pennsylvania 
Avenue, NW., Washington, DC 20506, 
(202) 786–0322. 

(b) The National Center for Missing 
and Exploited Children will be the ex-
clusive source from which the National 
Endowment for the Humanities will ob-
tain photographic and biographical in-
formation for dissemination to the 
public. 

(c) It is estimated that the National 
Endowment for the Humanities will 
incur no additional costs to implement 
this program during its initial year. 
This estimate is based on a review of 
Endowment mailings that would maxi-
mize dissemination of this informa-
tion. 

[51 FR 20974, June 10, 1986] 

§ 1178.2 Withdrawal of information. 

The National Endowment for the Hu-
manities will withdraw or exhaust the 
supply of all materials bearing the pho-
tograph and biographical information 
of a missing child within a three month 
period from the date the National Cen-
ter for Missing and Exploited Children 
receives notice that the child has been 
recovered or that the parents or guard-
ian of the child have revoked permis-
sion to use the information. The Na-
tional Center for Missing and Exploited 
Children will be responsible for imme-
diately notifying the agency contact, 
in writing, of the need to withdraw or 
remove this material. 

[51 FR 20974, June 10, 1986] 
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PART 1179—SALARY OFFSET 

Sec. 
1179.1 Purpose and scope. 
1179.2 Definitions. 
1179.3 Applicability. 
1179.4 Notice requirements. 
1179.5 Hearing. 
1179.6 Written decision. 
1179.7 Coordinating offset with another Fed-

eral agency. 
1179.8 Procedures for salary offset. 
1179.9 Refunds. 
1179.10 Statute of limitations. 
1179.11 Non-waiver of rights. 
1179.12 Interest, penalties, and administra-

tive costs. 

AUTHORITY: 5 U.S.C. 5514, E.O. 11809 (redes-
ignated E.O. 12107), and 5 CFR part 550, sub-
part K. 

SOURCE: 52 FR 28472, July 30, 1987, unless 
otherwise noted. 

§ 1179.1 Purpose and scope. 
(a) This regulation provides proce-

dures for the collection by administra-
tive offset of a Federal employee’s sal-
ary without his/her consent to satisfy 
certain debts owed to the Federal gov-
ernment. These regulations apply to all 
Federal employees who owe debts to 
the National Endowment for the Hu-
manities (NEH) and to current employ-
ees of the National Endowment for the 
Humanities who owe debts to other 
Federal agencies. This regulation does 
not apply when the employee consents 
to recovery from his/her current pay 
account. 

(b) This regulation does not apply to 
debts or claims arising under: 

(1) The Internal Revenue Code of 1954, 
as amended, 26 U.S.C. 1 et seq; 

(2) The Social Security Act, 42 U.S.C. 
301 et seq; 

(3) The tariff laws of the United 
States; or 

(4) Any case where a collection of a 
debt by salary offset is explicitly pro-
vided for or prohibited by another stat-
ute. 

(c) This regulation does not apply to 
any adjustment to pay arising out of 
an employee’s selection of coverage or 
a change in coverage under a Federal 
benefits program requiring periodic de-
ductions from pay if the amount to be 
recovered was accumulated over four 
pay periods or less. 

(d) This regulation does not preclude 
the compromise, suspension, or termi-
nation of collection action where ap-
propriate under the standards imple-
menting the Federal Claims Collection 
Act 31 U.S.C. 3711 et seq. 4 CFR parts 101 
through 105 45 CFR part 1177. 

(e) This regulation does not preclude 
an employee from requesting waiver of 
an overpayment under 5 U.S.C. 5584, 10 
U.S.C. 2774 or 32 U.S.C. 716 or in any 
way questioning the amount or valid-
ity of the debt by submitting a subse-
quent claim to the General Accounting 
Office. This regulation does not pre-
clude an employee from requesting a 
waiver pursuant to other statutory 
provisions applicable to the particular 
debt being collected. 

(f) Matters not addressed in these 
regulations should be reviewed in ac-
cordance with the Federal Claims Col-
lection Standards at 4 CFR 101.1 et seq. 

§ 1179.2 Definitions. 
For the purposes of the part the fol-

lowing definitions will apply: 
Agency means an executive agency as 

is defined at 5 U.S.C. 105 including the 
U.S. Postal Service, the U.S. Postal 
Commission, a military department as 
defined at 5 U.S.C. 102, an agency or 
court in the judicial branch, an agency 
of the legislative branch including the 
U.S. Senate and House of Representa-
tives and other independent establish-
ments that are entities of the Federal 
government. 

Chairperson means the Chairperson of 
the National Endowment for the Hu-
manities or the Chairperson’s designee. 

Creditor agency means the agency to 
which the debt is owed. 

Debt means an amount owed to the 
United States from sources which in-
clude loans insured or guaranteed by 
the United States and all other 
amounts due the United States from 
fees, leases, rents, royalties, services, 
sales or real or personal property, over-
payments, penalties, damages, inter-
ests, fines, forfeitures, (except those 
arising under the Uniform Code of Mili-
tary Justice) and all other similar 
sources. 

Disposable pay means the amount 
that remains from an employee’s Fed-
eral pay after required deductions for 
social security, Federal, state or local 
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income tax, health insurance pre-
miums, retirement contributions, life 
insurance premiums, Federal employ-
ment taxes, and any other deductions 
that are required to be withheld by 
law. 

Hearing official means an individual 
responsible for conducting any hearing 
with respect to the existence or 
amount of a debt claimed, and who ren-
ders a decision on the basis of such 
hearing. A hearing official may not be 
under the supervision or control of the 
Chairperson of the National Endow-
ment for the Humanities. 

Paying Agency means the agency that 
employes the individual who owes the 
debt and authorizes the payment of his/ 
her current pay. 

Salary offset means an administrative 
offset to collect a debt pursuant to 5 
U.S.C. 5514 by deduction(s) at one or 
more officially established pay inter-
vals from the current pay account of 
an employee without his/her consent. 

§ 1179.3 Applicability. 

(a) These regulations are to be fol-
lowed when: 

(1) The National Endowment for the 
Humanities is owed a debt by an indi-
vidual currently employed by another 
Federal agency; 

(2) The National Endowment for the 
Humanities is owed a debt by an indi-
vidual who is a current employee of the 
National Endowment for the Human-
ities; or 

(3) The National Endowment for the 
Humanities employs an individual who 
owes a debt to another Federal agency. 

§ 1179.4 Notice requirements. 

(a) Deductions shall not be made un-
less the employee is provided with 
written notice signed by the Chair-
person of the debt at least 30 days be-
fore salary offset commences. 

(b) The written notice shall contain: 
(1) A statement that the debt is owed 

and an explanation of its nature, and 
amount; 

(2) The agency’s intention to collect 
the debt by deducting from the employ-
ee’s current disposable pay account; 

(3) The amount, frequency proposed 
beginning date, and duration of the in-
tended deduction(s); 

(4) An explanation of interest, pen-
alties, and administrative charges, in-
cluding a statement that such charges 
will be assessed unless excused in ac-
cordance with the Federal Claims Col-
lections Standards at 4 CFR 101.1 et 
seq.; 

(5) The employee’s right to inspect, 
request, or receive a copy of govern-
ment records relating to the debt; 

(6) The opportunity to establish a 
written schedule for the voluntary re-
payment of the debt; 

(7) The right to a hearing conducted 
by an impartial hearing official; 

(8) The methods and time period for 
petitioning for hearings; 

(9) A statement that the timely filing 
of a petition for a hearing will stay the 
commencement of collection pro-
ceedings; 

(10) A statement that a final decision 
on the hearing will be issued not later 
than 60 days after the filing of the peti-
tion requesting the hearing unless the 
employee requests and the hearing offi-
cial grants a delay in the proceedings; 

(11) A statement that knowingly 
false or frivolous statements, represen-
tations, or evidence may subject the 
employee to appropriate disciplinary 
procedures; 

(12) A statement of other rights and 
remedies available to the employee 
under statutes or regulations gov-
erning the program for which the col-
lection is being made; and 

(13) Unless there are contractual or 
statutory provisions to the contrary, a 
statement that amounts paid on or de-
ducted for the debt which are later 
waived or found not owed to the United 
States will be prompty refunded to the 
employee. 

§ 1179.5 Hearing. 
(a) Request for hearing. (1) An em-

ployee must file a petition for a hear-
ing in accordance with the instructions 
outlined in the agency’s notice to off-
set. (2) A hearing may be requested by 
filing a written petition addressed to 
the Chairperson of the National En-
dowment for the Humanities stating 
why the employee disputes the exist-
ence or amount of the debt. The peti-
tion for a hearing must be received by 
the Chairperson no later than fifteen 
(15) calendar days after the date of the 
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notice to offset unless the employee 
can show good cause for failing to meet 
the deadline date. 

(b) Hearing procedures. (1) The hear-
ing will be presided over by an impar-
tial hearing official. (2) The hearing 
shall conform to procedures contained 
in the Federal Claims Collection 
Standards 4 CFR 102.3(c). The burden 
shall be on the employee to dem-
onstrate that the existence or the 
amount of the debt is in error. 

§ 1179.6 Written decision. 

(a) The hearing official shall issue a 
written opinion no later than 60 days 
after the hearing. 

(b) The written opinion will include: 
a statement of the facts presented to 
demonstrate the nature and origin of 
the alleged debt; the hearing official’s 
analysis, findings and conclusions; the 
amount and validity of the debt, and 
the repayment schedule. 

§ 1179.7 Coordinating offset with an-
other Federal agency. 

(a) The Endowment as the creditor 
agency. (1) When the Chairperson deter-
mines that an employee of a Federal 
agency owes a delinquent debt to the 
National Endowment for the Human-
ities, the Chairperson shall as appro-
priate: 

(i) Arrange for a hearing upon the 
proper petitioning by the employee; 

(ii) Certify in writing that the em-
ployee owes the debt, the amount and 
basis of the debt, the date on which 
payment is due, the date the Govern-
ment’s right to collect the debt ac-
crued, and that Endowment regula-
tions for salary offset have been ap-
proved by the Office of Personnel Man-
agement; 

(iii) If collection must be made in in-
stallments, the Chairperson must ad-
vise the paying agency of the amount 
or percentage of disposable pay to be 
collected in each installment; 

(iv) Advise the paying agency of the 
actions taken under 5 U.S.C. 5514(b) 
and provide the dates on which action 
was taken unless the employee has 
consented to salary offset in writing or 
signed a statement acknowledging re-
ceipt of procedures required by law. 
The written consent or acknowledg-

ment must be sent to the paying agen-
cy; 

(v) If the employee is in the process 
of separating, the Endowment must 
submit its debt claim to the paying 
agency as provided in this part. The 
paying agency must certify any 
amounts already collected, notify the 
employee, and send a copy of the cer-
tification and notice of the employee’s 
separation to the creditor agency. If 
the paying agency is aware that the 
employee is entitled to Civil Service 
Retirement and Disability Fund or 
similar payments, it must certify to 
the agency responsible for making such 
payments the amount of the debt and 
that the provisions of this part have 
been followed; and 

(vi) If the employee has already sepa-
rated and all payments due from the 
paying agency have been paid, the 
Chairperson may request unless other-
wise prohibited, that money payable to 
the employee from the Civil Service 
Retirement and Disability Fund or 
other similar funds be collected by ad-
ministrative offset. 

(b) The Endowment as the paying agen-
cy. (1) Upon receipt of a properly cer-
tified debt claim from another agency, 
deductions will be scheduled to begin 
at the next established pay interval. 
The employee must receive written no-
tice that the National Endowment for 
the Humanities has received a certified 
debt claim from the creditor agency, 
the amount of the debt, the date salary 
offset will begin, and the amount of the 
deduction(s). The National Endowment 
for the Humanities shall not review the 
merits of the creditor agency’s deter-
mination of the validity or the amount 
of the certified claim. 

(2) If the employee transfers to an-
other agency after the creditor agency 
has submitted its debt claim to the Na-
tional Endowment for the Humanities 
and before the debt is collected com-
pletely, the National Endowment for 
the Humanities must certify the total 
amount collected. One copy of the cer-
tification must be furnished to the em-
ployee. A copy must be furnished the 
creditor agency with notice of the em-
ployee’s transfer. 
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§ 1179.8 Procedures for salary offset. 
(a) Deductions to liquidate an em-

ployee’s debt will be by the method and 
in the amount stated in the Chair-
person’s notice of intention to offset as 
provided in § 1179.4. Debts will be col-
lected in one lump sum where possible. 
If the employee is financially unable to 
pay in one lump sum, collection must 
be made in installments. 

(b) Debts will be collected by deduc-
tion at officially established pay inter-
vals from an employee’s current pay 
account unless alternative arrange-
ments for repayment are made. 

(c) Installment deductions will be 
made over a period not greater than 
the anticipated period of employment. 
The size of installment deductions 
must bear a reasonable relationship to 
the size of the debt and the employee’s 
ability to pay. The deduction for the 
pay intervals for any period must not 
exceed 15% of disposable pay unless the 
employee has agreed in writing to a de-
duction of a greater amount. 

(d) Unliquidated debts may be offset 
against any financial payment due to a 
separated employee including but not 
limited to final salary payment or 
leave in accordance with 31 U.S.C. 3716. 

§ 1179.9 Refunds. 
(a) The National Endowment for the 

Humanities will refund promptly any 
amounts deducted to satisfy debts 
owed to the NEH when the debt is 
waived, found not owed to the NEH, or 
when directed by an administrative or 
judicial order. 

(b) The creditor agency will promptly 
return any amounts deducted by NEH 
to satisfy debts owed to the creditor 
agency when the debt is waived, found 
not owed, or when directed by an ad-
ministrative or judicial order. 

(c) Unless required by law, refunds 
under this section shall not bear inter-
est. 

§ 1179.10 Statute of limitations. 

If a debt has been outstanding for 
more than 10 years after the agency’s 
right to collect the debt first accrued, 
the agency may not collect by salary 
offset unless facts material to the Gov-
ernment’s right to collect were not 
known and could not reasonably have 
been known by the official or officials 
who were charged with the responsi-
bility for discovery and collection of 
such debts. 

§ 1179.11 Non-waiver of rights. 

An employee’s involuntary payment 
of all or any part of a debt collected 
under these regulations will not be 
construed as a waiver of any rights 
that employee may have under 5 U.S.C. 
5514 or any other provision of contract 
law unless there are statutes or con-
tract(s) to the contrary. 

§ 1179.12 Interest, penalties, and ad-
ministrative costs. 

Charges may be assessed for interest, 
penalties, and administrative costs in 
accordance with the Federal Claims 
Collection Standards, 4 CFR 102.13. 
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SUBCHAPTER E—INSTITUTE OF MUSEUM AND LIBRARY 
SERVICES 

PART 1180 [RESERVED] 

PART 1181—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE INSTITUTE OF MU-
SEUM AND LIBRARY SERVICES 

Sec. 
1181.101 Purpose. 
1181.102 Application. 
1181.103 Definitions. 
1181.104–1181.109 [Reserved] 
1181.110 Self-evaluation. 
1181.111 Notice. 
1181.112–1181.129 [Reserved] 
1181.130 General prohibitions against dis-

crimination. 
1181.131–1181.139 [Reserved] 
1181.140 Employment. 
1181.141–1181.148 [Reserved] 
1181.149 Program accessibility: Discrimina-

tion prohibited. 
1181.150 Program accessibility: Existing fa-

cilities. 
1181.151 Program accessibility: New con-

struction and alterations. 
1181.152–1175.159 [Reserved] 
1181.160 Communications. 
1181.161–1181.169 [Reserved] 
1181.170 Compliance procedures. 
1181.171–1181.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 51 FR 4578, 4579, Feb. 5, 1986, unless 
otherwise noted. 

§ 1181.101 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. 

§ 1181.102 Application. 
This part applies to all programs or 

activities conducted by the agency. 

§ 1181.103 Definitions. 
For purposes of this part, the term— 

Assistant Attorney General means the 
Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one of more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
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organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addition and alcholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Qualified handicapped person means— 
(1) With respect to any agency pro-

gram or activity under which a person 
is required to perform services or to 
achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can achieve the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; or 

(2) With respect to any other pro-
gram or activity, a handicapped person 

who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity. 

(3) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 1181.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

[51 FR 4578, 4579, Feb. 5, 1986; 51 FR 7543, Mar. 
5, 1986] 

§§ 1181.104–1181.109 [Reserved] 

§ 1181.110 Self-evaluation. 
(a) The agency shall, by April 9, 1987, 

evaluate its current policies and prac-
tices, and the effects thereof, that do 
not or may not meet the requirements 
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspections: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made. 

§ 1181.111 Notice. 
The agency shall make available to 

employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
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conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this regulation. 

§§ 1181.112–1181.129 [Reserved] 

§ 1181.130 General prohibitions 
against discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualfied handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-

tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 

§§ 1181.131–1181.139 [Reserved] 

§ 1181.140 Employment. 
No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
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section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 1181.141–1181.148 [Reserved] 

§ 1181.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1181.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency. 

§ 1181.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; or 

(2) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 1181.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 

in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods. The agency may comply 
with the requirements of this section 
through such means as redesign of 
equipment, reassignment of services to 
accessible buildings, assignment of 
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities, 
use of accessible rolling stock, or any 
other methods that result in making 
its programs or activities readily ac-
cessible to and usable by handicapped 
persons. The agency is nor required to 
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this 
section. The agency, in making alter-
ations to existing buildings, shall meet 
accessibility requirements to the ex-
tent compelled by the Architectural 
Barriers Act of 1968, as amended (42 
U.S.C. 4151–4157), and any regulations 
implementing it. In choosing among 
available methods for meeting the re-
quirements of this section, the agency 
shall give priority to those methods 
that offer programs and activities to 
qualified handicapped persons in the 
most integrated setting appropriate. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
June 6, 1986, except that where struc-
tural changes in facilities are under-
taken, such changes shall be made by 
April 7, 1989, but in any event as expe-
ditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
October 7, 1986, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
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shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

[51 FR 4578, 4579, Feb. 5, 1986; 51 FR 7543, Mar. 
5, 1986] 

§ 1181.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section. 

§§ 1181.152–1181.159 [Reserved] 

§ 1181.160 Communications. 

(a) The agency shall take appropriate 
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1181.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity, and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, handicapped persons 
receive the benefits and services of the 
program or activity. 

§§ 1181.161–1181.169 [Reserved] 

§ 1181.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
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to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Director shall be responsible 
for coordinating implementation of 
this section. Complaints may be sent 
to Director, Institute of Museum and 
Library Services, 1100 Pennsylvania 
Ave., NW., room 510, Washington, DC 
20506. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1181.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 4578, 4579, Feb. 5, 1986, as amended at 
51 FR 4578, Feb. 5, 1986] 

§§ 1181.171–1181.999 [Reserved] 

PART 1182—IMPLEMENTATION OF 
THE PRIVACY ACT OF 1974 

Sec. 
1182.1 Purpose and scope of these regula-

tions. 
1182.2 Definitions. 
1182.3 Inquiries about the Institute’s sys-

tems of records or implementation of the 
Privacy Act. 

1182.4 Procedures for notifying the public of 
the Institute’s systems of records. 

1182.5 Procedures for notifying government 
entities of the Institute’s proposed 
changes to its systems of records. 

1182.6 Limits that exist as to the contents 
of the Institute’s systems of records. 

1182.7 Institute procedures for collecting in-
formation from individuals for its 
records. 

1182.8 Procedures for acquiring access to In-
stitute records pertaining to an indi-
vidual. 

1182.9 Identification required when request-
ing access to Institute records pertaining 
to an individual. 

1182.10 Procedures for amending or cor-
recting an individual’s Institute record. 

1182.11 Procedures for appealing a refusal to 
amend or correct an Institute record. 

1182.12 Fees charged to locate, review, or 
copy records. 

1182.13 Policies and procedures for Institute 
disclosure of its records. 
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1182.14 Procedures for maintaining accounts 
of disclosures made by the Institute from 
its systems of records. 

1182.15 Institute responsibility for main-
taining adequate technical, physical, and 
security safeguards to prevent unauthor-
ized disclosure or destruction of manual 
and automatic record systems. 

1182.16 Procedures to ensure that Institute 
employees involved with its systems of 
records are familiar with the require-
ments and of the Privacy Act. 

1182.17 Institute systems of records that are 
covered by exemptions in the Privacy 
Act. 

1182.18 Penalties for obtaining an Institute 
record under false pretenses. 

1182.19 Restrictions that exist regarding the 
release of mailing lists. 

AUTHORITY: 5 U.S.C. 552a(f). 

SOURCE: 71 FR 6375, Feb. 8, 2006, unless oth-
erwise noted. 

§ 1182.1 Purpose and scope of these 
regulations. 

The regulations in this part set forth 
the Institute’s procedures under the 
Privacy Act, as required by 5 U.S.C. 
552a(f), with respect to systems of 
records maintained by the Institute. 
These regulations establish procedures 
by which an individual may exercise 
the rights granted by the Privacy Act 
to determine whether an Institute sys-
tem contains a record pertaining to 
him or her; to gain access to such 
records; and to request correction or 
amendment of such records. These reg-
ulations also set identification require-
ments, prescribe fees to be charged for 
copying records, and establish exemp-
tions from certain requirements of the 
Act for certain Institute systems or 
components thereof: 

§ 1182.2 Definitions. 
The definitions of the Privacy Act 

apply to this part. In addition, as used 
in this part: 

(a) Agency means any executive de-
partment, military department, gov-
ernment corporation, or other estab-
lishment in the executive branch of the 
Federal government, including the Ex-
ecutive Office of the President or any 
independent regulatory agency. 

(b) Business day means a calendar 
day, excluding Saturdays, Sundays, 
and legal public holidays. 

(c) Director means the Director of the 
Institute, or his or her designee; 

(d) General Counsel means the Gen-
eral Counsel of the Institute, or his or 
her designee. 

(e) Individual means any citizen of 
the United States or an alien lawfully 
admitted for permanent residence; 

(f) Institute means the Institute of 
Museum and Library Services; 

(g) Institute system means a system of 
records maintained by the Institute; 

(h) Maintain means to collect, use, 
store, or disseminate records, as well 
as any combination of these record-
keeping functions. The term also in-
cludes exercise of control over and, 
therefore, responsibility and account-
ability for, systems of records; 

(i) Privacy Act or Act means the Pri-
vacy Act of 1974, as amended (5 U.S.C. 
552a); 

(j) Record means any item, collection, 
or grouping of information about an in-
dividual that is maintained by an agen-
cy and contains the individual’s name 
or another identifying particular, such 
as a number or symbol assigned to the 
individual, or his or her fingerprint, 
voice print, or photograph. The term 
includes, but is not limited to, infor-
mation regarding an individual’s edu-
cation, financial transactions, medical 
history, and criminal or employment 
history; 

(k) Routine use means, with respect 
to the disclosure of a record, the use of 
a record for a purpose that is compat-
ible with the purpose for which it was 
collected; 

(l) Subject individual means the indi-
vidual to whom a record pertains. Uses 
of the terms ‘‘I’’, ‘‘you’’, ‘‘me’’, and 
other references to the reader of the 
regulations in this part are meant to 
apply to subject individuals as defined 
in this paragraph (l); and 

(m) System of records means a group of 
records under the control of any agen-
cy from which information is retrieved 
by use of the name of the individual or 
by some number, symbol, or other 
identifying particular assigned to the 
individual. 

§ 1182.3 Inquiries about the Institute’s 
systems of records or implementa-
tion of the Privacy Act. 

Inquiries about the Institute’s sys-
tems of records or implementation of 
the Privacy Act should be sent to the 
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following address: Institute of Museum 
and Library Services; Office of the Gen-
eral Counsel; 1800 M Street, NW., 9th 
Floor, Washington, DC 20036. 

§ 1182.4 Procedures for notifying the 
public of the Institute’s systems of 
records. 

(a) From time to time, the Institute 
shall review its systems of records in 
the FEDERAL REGISTER, and publish, if 
necessary, any amendments to those 
systems of records. Such publication 
shall not be made for those systems of 
records maintained by other agencies 
while in the temporary custody of the 
Institute. 

(b) At least 30 days prior to publica-
tion of information under paragraph (a) 
of this section, the Institute shall pub-
lish in the FEDERAL REGISTER a notice 
of its intention to establish any new 
routine uses of any of its systems of 
records, thereby providing the public 
an opportunity to comment on such 
uses. This notice published by the In-
stitute shall contain the following: 

(1) The name of the system of records 
for which the routine use is to be es-
tablished; 

(2) The authority for the system; 
(3) The purpose for which the record 

is to be maintained; 
(4) The proposed routine use(s); 
(5) The purpose of the routine use(s); 

and 
(6) The categories of recipients of 

such use. 
(c) Any request for additions to the 

routine uses of Institute systems 
should be sent to the Office of the Gen-
eral Counsel (see § 1182.3). 

(d) Any individual who wishes to 
know whether an Institute system con-
tains a record pertaining to him or her 
should write to the Office of the Gen-
eral Counsel (see § 1182.3). Such individ-
uals may also call the Office of the 
General Counsel at (202) 653–4787 on 
business days, between the hours of 9 
a.m. and 5 p.m., to schedule an appoint-
ment to make an inquiry in person. In-
quiries should be presented in writing 
and should specifically identify the In-
stitute systems involved. The Institute 
will attempt to respond to an inquiry 
regarding whether a record exists with-
in 10 business days of receiving the in-
quiry. 

§ 1182.5 Procedures for notifying gov-
ernment entities of the Institute’s 
proposed changes to its systems of 
records. 

When the Institute proposes to estab-
lish or significantly change any of its 
systems of records, it shall provide ade-
quate advance notice of such proposal 
to the Committee on Government Re-
form of the House of Representatives, 
the Committee on Governmental Af-
fairs of the Senate, and the Office of 
Management and Budget (OMB), in 
order to permit an evaluation of the 
probable or potential effect of such 
proposal on the privacy or other rights 
of individuals. This report will be sub-
mitted in accordance with guidelines 
provided by the OMB. 

§ 1182.6 Limits that exist as to the con-
tents of the Institute’s systems of 
records. 

(a) The Institute shall maintain only 
such information about an individual 
as is relevant and necessary to accom-
plish a purpose of the agency required 
by statute or by executive order of the 
President. In addition, the Institute 
shall maintain all records that are used 
in making determinations about any 
individual with such accuracy, rel-
evance, timeliness, and completeness 
as is reasonably necessary to ensure 
fairness to that individual in the mak-
ing of any determination about him or 
her. However, the Institute shall not be 
required to update retired records. 

(b) The Institute shall not maintain 
any record about any individual with 
respect to or describing how such indi-
vidual exercises rights guaranteed by 
the First Amendment of the Constitu-
tion of the United States, unless ex-
pressly authorized by statute or by the 
subject individual, or unless pertinent 
to and within the scope of an author-
ized law enforcement activity. 

§ 1182.7 Institute procedures for col-
lecting information from individ-
uals for its records. 

The Institute shall collect informa-
tion, to the greatest extent prac-
ticable, directly from you when the in-
formation may result in adverse deter-
minations about your rights, benefits, 
or privileges under Federal programs. 
In addition, the Institute shall inform 
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you of the following, either on the form 
it uses to collect the information or on 
a separate form that you can retain, 
when it asks you to supply informa-
tion: 

(a) The statutory or executive order 
authority that authorizes the solicita-
tion of the information; 

(b) Whether disclosure of such infor-
mation is mandatory or voluntary; 

(c) The principal purpose(s) for which 
the information is intended to be used; 

(d) The routine uses that may be 
made of the information, as published 
pursuant to § 1182.4; and 

(e) Any effects on you of not pro-
viding all or any part of the required or 
requested information. 

§ 1182.8 Procedures for acquiring ac-
cess to Institute records pertaining 
to an individual. 

The following procedures apply to 
records that are contained in an Insti-
tute system: 

(a) You may request review of 
records pertaining to you by writing to 
the Office of the General Counsel (see 
§ 1182.3). You also may call the Office of 
the General Counsel at (202) 653–4787 on 
business days, between the hours of 9 
a.m. and 5 p.m., to schedule an appoint-
ment to make such a request in person. 
A request for records should be pre-
sented in writing and should identify 
specifically the Institute systems in-
volved. 

(b) Access to the record, or to any 
other information pertaining to you 
that is contained in the system shall be 
provided if the identification require-
ments of § 1182.9 are satisfied and the 
record is determined otherwise to be 
releasable under the Privacy Act and 
these regulations. The Institute shall 
provide you an opportunity to have a 
copy made of any such record about 
you. Only one copy of each requested 
record will be supplied, based on the fee 
schedule in § 1182.12. 

(c) The Institute will comply prompt-
ly with requests made in person at 
scheduled appointments, if the require-
ments of this section are met and the 
records sought are immediately avail-
able. The institute will acknowledge, 
within 10 business days, mailed re-
quests or personal requests for docu-
ments that are not immediately avail-

able, and the information requested 
will be provided promptly thereafter. 

(d) If you make your request in per-
son at a scheduled appointment, you 
may, upon your request, be accom-
panied by a person of your choice to re-
view your record. The Institute may 
require that you furnish a written 
statement authorizing discussion of 
your record in the accompanying per-
son’s presence. A record may be dis-
closed to a representative chosen by 
you upon your proper written consent. 

(e) Medical or psychological records 
pertaining to you shall be disclosed to 
you unless, in the judgment of the In-
stitute, access to such records might 
have an adverse effect upon you. When 
such a determination has been made, 
the Institute may refuse to disclose 
such information directly to you. The 
Institute will, however, disclose this 
information to a licensed physician 
designated by you in writing. 

§ 1182.9 Identification required when 
requesting access to Institute 
records pertaining to an individual. 

The Institute shall require reason-
able identification of all individuals 
who request access to records in an In-
stitute system to ensure that they are 
disclosed to the proper person. 

(a) The amount of personal identi-
fication required will of necessity vary 
with the sensitivity of the record in-
volved. In general, if you request dis-
closure in person, you shall be required 
to show an identification card, such as 
a driver’s license, containing your pho-
tograph and sample signature. How-
ever, with regard to records in Insti-
tute systems that contain particularly 
sensitive and/or detailed personal in-
formation, the Institute reserves the 
right to require additional means of 
identification as are appropriate under 
the circumstances. These means in-
clude, but are not limited to, requiring 
you to sign a statement under oath as 
to your identity, acknowledging that 
you are aware of the penalties for im-
proper disclosure under the provisions 
of the Privacy Act. 

(b) If you request disclosure by mail, 
the Institute will request such infor-
mation as may be necessary to ensure 
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that you are properly identified. Au-
thorized means to achieve this goal in-
clude, but are not limited to, requiring 
that a mail request include certifi-
cation that a duly commissioned no-
tary public of any State or territory 
(or a similar official, if the request is 
made outside of the United States) re-
ceived an acknowledgment of identity 
from you. 

(c) If you are unable to provide suit-
able documentation or identification, 
the Institute may require a signed, no-
tarized statement asserting your iden-
tity and stipulating that you under-
stand that knowingly or willfully seek-
ing or obtaining access to records 
about another person under false pre-
tenses is punishable by a fine of up to 
$5,000. 

§ 1182.10 Procedures for amending or 
correcting an individual’s Institute 
record. 

(a) You are entitled to request 
amendments to or corrections of 
records pertaining to you pursuant to 
the provisions of the Privacy Act, in-
cluding 5 U.S.C. 552a(d)(2). Such a re-
quest should be made in writing and 
addressed to the Office of the General 
Counsel (see § 1182.3). 

(b) Your request for amendments or 
corrections should specify the fol-
lowing: 

(1) The particular record that you are 
seeking to amend or correct; 

(2) The Institute system from which 
the record was retrieved; 

(3) The precise correction or amend-
ment you desire, preferably in the form 
of an edited copy of the record reflect-
ing the desired modification; and 

(4) Your reasons for requesting 
amendment or correction of the record. 

(c) The Institute will acknowledge a 
request for amendment or correction of 
a record within 10 business days of its 
receipt, unless the request can be proc-
essed and the individual informed of 
the General Counsel’s decision on the 
request within that 10-day period. 

(d) If after receiving and inves-
tigating your request, the General 
Counsel agrees that the record is not 
accurate, timely, or complete, based on 
a preponderance of the evidence, then 
the record will be corrected or amend-
ed promptly. The record will be deleted 

without regard to its accuracy, if the 
record is not relevant or necessary to 
accomplish the Institute function for 
which the record was provided or is 
maintained. In either case, you will be 
informed in writing of the amendment, 
correction, or deletion. In addition, if 
accounting was made of prior disclo-
sures of the record, all previous recipi-
ents of the record will be informed of 
the corrective action taken. 

(e) If after receiving and inves-
tigating your request, the General 
Counsel does not agree that the record 
should be amended or corrected, you 
will be informed promptly in writing of 
the refusal to amend or correct the 
record and the reason for this decision. 
You also will be informed that you 
may appeal this refusal in accordance 
with § 1182.11. 

(f) Requests to amend or correct a 
record governed by the regulations of 
another agency will be forwarded to 
such agency for processing, and you 
will be informed in writing of this re-
ferral. 

§ 1182.11 Procedures for appealing a 
refusal to amend or correct an In-
stitute record. 

(a) You may appeal a refusal to 
amend or correct a record to the Direc-
tor. Such appeal must be made in writ-
ing within 10 business days of your re-
ceipt of the initial refusal to amend or 
correct your record. Your appeal 
should be sent to the Office of the Gen-
eral Counsel (see § 1182.3), should indi-
cate that it is an appeal, and should in-
clude the basis for the appeal. 

(b) The Director will review your re-
quest to amend or correct the record, 
the General Counsel’s refusal, and any 
other pertinent material relating to 
the appeal. No hearing will be held. 

(c) The Director shall render his or 
her decision on your appeal within 30 
business days of its receipt by the In-
stitute, unless the Director, for good 
cause shown, extends the 30-day period. 
Should the Director extend the appeal 
period, you will be informed in writing 
of the extension and the circumstances 
of the delay. 

(d) If the Director determines that 
the record that is the subject of the ap-
peal should be amended or corrected, 
the record will be so modified, and you 
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will be informed in writing of the 
amendment or correction. Where an ac-
counting was made of prior disclosures 
of the record, all previous recipients of 
the record will be informed of the cor-
rective action taken. 

(e) If your appeal is denied, you will 
be informed in writing of the following: 

(1) The denial and the reasons for the 
denial; 

(2) That you may submit to the Insti-
tute a concise statement setting forth 
the reasons for your disagreement as to 
the disputed record. Under the proce-
dures set forth in paragraph (f) of this 
section, your statement will be dis-
closed whenever the disputed record is 
disclosed; and 

(3) That you may seek judicial review 
of the Director’s determination under 5 
U.S.C. 552a(g)(1)(a). 

(f) Whenever you submit a statement 
of disagreement to the Institute in ac-
cordance with paragraph (e)(2) of this 
section, the record will be annotated to 
indicate that it is disputed. In any sub-
sequent disclosure, a copy of your 
statement of disagreement will be dis-
closed with the record. If the Institute 
deems it appropriate, a concise state-
ment of the Director’s reasons for de-
nying our appeal also may be disclosed 
with the record. While you will have 
access to this statement of the Direc-
tor’s reasons for denying your appeal, 
such statement will not be subject to 
correction or amendment. Where an ac-
counting was made of prior disclosures 
of the record, all previous recipients of 
the record will be provided a copy of 
your statement of disagreement, as 
well as any statement of the Director’s 
reasons for denying your appeal. 

§ 1182.12 Fees charged to locate, re-
view, or copy records. 

(a) The Institute shall charge no fees 
for search time or for any other time 
expended by the Institute to review a 
record. However, the Institute may 
charge fees where you request that a 
copy be made of a record to which you 
have been granted access. Where a copy 
of the record must be made in order to 
provide access to the record (e.g., com-
puter printout where no screen reading 
is available), the copy will be made 
available to you without cost. 

(b) Copies of records made by photo-
copy or similar process will be charged 
to you at the rate of $0.10 per page. 
Where records are not susceptible to 
photocopying (e.g., punch cards, mag-
netic tapes, or oversize materials), you 
will be charged actual cost as deter-
mined on a case-by-case basis. A copy-
ing fee totaling $3.00 or less shall be 
waived, but the copying fees for con-
temporaneous requests by the same in-
dividual shall be aggregated to deter-
mine the total fee. 

(c) Special and additional services 
provided at your request, such as cer-
tification or authentication, postal in-
surance, and special mailing arrange-
ment costs, will be charged to you. 

(d) A copying fee shall not be charged 
or, alternatively, it may be reduced, 
when the General Counsel determines, 
based on a petition, that the peti-
tioning individual is indigent and that 
the Institute’s resources permit a waiv-
er of all or part of the fee. 

(e) All fees shall be paid before any 
copying request is undertaken. Pay-
ments shall be made by check or 
money order payable to the ‘‘Institute 
of Museum and Library Services.’’ 

§ 1182.13 Policies and procedures for 
Institute disclosure of its records. 

(a) The Institute not disclose any 
record that is contained in a system of 
records to any person or to another 
agency, except pursuant to a written 
request by or with the prior written 
consent of the subject individual, un-
less disclosure of the record is: 

(1) To those officers or employees of 
the Institute who maintain the record 
and who have a need for the record in 
the performance of their official duties; 

(2) Required under the provisions of 
the Freedom of Information Act (5 
U.S.C. 552). Records required to be 
made available by the Freedom of In-
formation Act will be released in re-
sponse to a request to the Institute for-
mulated in accordance with the Na-
tional Foundation on the Arts and the 
Humanities regulations published at 45 
CFR part 1100; 

(3) For a routine use as published in 
the annual notice in the FEDERAL REG-
ISTER; 

(4) To the Census Bureau for purpose 
of planning or carrying out a census; 
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survey, or related activity pursuant to 
the provisions of Title 13 of the United 
States Code; 

(5) To a recipient who has provided 
the Institute with adequate advance 
written assurance that the record will 
be used solely as a statistical research 
or reporting record, and the record is 
to be transferred in a form that is not 
individually identifiable; 

(6) To the National Archives and 
Records Administration as a record 
that has sufficient historical or other 
value to warrant its continued preser-
vation by the United States govern-
ment, or for evaluation by the Archi-
vist of the United States, or his or her 
designee, to determine whether the 
record has such value; 

(7) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of 
the United States for a civil or crimi-
nal law enforcement activity, if the ac-
tivity is authorized by law, and if the 
head of the agency or instrumentality 
has made a written request to the In-
stitute for such records specifying the 
particular portion desired and the law 
enforcement activity for which the 
record is sought. The Institute also 
may disclose such a record to a law en-
forcement agency on its own initiative 
in situations in which criminal conduct 
is suspected, provided that such disclo-
sure has been established as a routine 
use, or in situations in which the mis-
conduct is directly related to the pur-
pose for which the record is main-
tained; 

(8) To a person pursuant to a showing 
of compelling circumstances affecting 
the health or safety of an individual if, 
upon such disclosure, notification is 
transmitted to the last known address 
of such individual; 

(9) To either House of Congress, or, to 
the extent of matter within its juris-
dictions, any committee or sub-
committee thereof, any joint com-
mittee of Congress, or subcommittee of 
any such joint committee; 

(10) To the Comptroller General, or 
any of his or her authorized representa-
tives, in the course of the performance 
of official duties of the General Ac-
counting Office; 

(11) To a consumer reporting agency 
in accordance with 31 U.S.C. 3711(e); or 

(12) Pursuant to an order of a court of 
competent jurisdiction. In the event 
that any record is disclosed under such 
compulsory legal process, the Institute 
shall make reasonable efforts to notify 
the subject individual after the process 
becomes a matter of public record. 

(b) Before disseminating any record 
about any individual to any person 
other than an Institute employee, the 
Institute shall make reasonable efforts 
to ensure that such records are, or at 
the time they were collected were, ac-
curate, complete, timely, and relevant 
for Institute purposes. This paragraph 
(b) does not apply to dissemination 
made pursuant to the provisions of the 
Freedom of Information Act (5 U.S.C. 
552) and paragraph (a)(2) of this sec-
tion. 

§ 1182.14 Procedures for maintaining 
accounts of disclosures made by the 
Institute from its systems of 
records. 

(a) The Office of the General Counsel 
shall maintain a log containing the 
date, nature, and purpose of each dis-
closure of a record to any person or to 
another agency. Such accounting also 
shall contain the name and address of 
the person or agency to whom each dis-
closure was made. This log need not in-
clude disclosures made to Institute em-
ployees in the course of their official 
duties, or pursuant to the provisions of 
the Freedom of Information Act (5 
U.S.C. 552). 

(b) The Institute shall retain the ac-
counting of each disclosure for at least 
five years after the accounting is made 
or for the life of the record that was 
disclosed, whichever is longer. 

(c) The Institute shall make the ac-
counting of disclosures of a record per-
taining to you available to you at your 
request. Such a request should be made 
in accordance with the procedures set 
forth in § 1182.8. This paragraph (c) does 
not apply to disclosures made for law 
enforcement purposes under 5 U.S.C. 
552a(b)(7) and § 1182.13(a)(7). 
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§ 1182.15 Institute responsibility for 
maintaining adequate technical, 
physical, and security safeguards to 
prevent unauthorized disclosure or 
destruction of manual and auto-
matic record systems. 

The Chief Information Officer has the 
responsibility of maintaining adequate 
technical, physical, and security safe-
guards to prevent unauthorized disclo-
sure or destruction of manual and 
automatic record systems. These secu-
rity safeguards shall apply to all sys-
tems in which identifiable personal 
data are processed or maintained, in-
cluding all reports and outputs from 
such systems that contain identifiable 
personal information. Such safeguards 
must be sufficient to prevent negligent, 
accidental, or unintentional disclosure, 
modification or destruction of any per-
sonal records or data, and must fur-
thermore minimize, to the extent prac-
ticable, the risk that skilled techni-
cians or knowledgeable persons could 
improperly obtain access to modify or 
destroy such records or data and shall 
further insure against such casual 
entry by unskilled persons without of-
ficial reasons for access to such records 
or data. 

(a) Manual systems. (1) Records con-
tained in a system of records as defined 
in this part may be used, held, or 
stored only where facilities are ade-
quate to prevent unauthorized access 
by persons within or outside the Insti-
tute. 

(2) All records, when not under the 
personal control of the employees au-
thorized to use the records, must be 
stored in a locked filing cabinet. Some 
systems of records are not of such con-
fidential nature that their disclosure 
would constitute a harm to an indi-
vidual who is the subject of such 
record. However, records in this cat-
egory also shall be maintained in 
locked filing cabinets or maintained in 
a secured room with a locking door. 

(3) Access to and use of a system of 
records shall be permitted only to per-
sons whose duties require such access 
within the Institute, for routine uses 
as defined in § 1182.1 as to any given 
system, or for such other uses as may 
be provided in this part. 

(4) Other than for access within the 
Institute to persons needing such 

records in the performance of their of-
ficial duties or routine uses as defined 
in § 1182.1, or such other uses as pro-
vided in this part, access to records 
within a system of records shall be per-
mitted only to the individual to whom 
the record pertains or upon his or her 
written request to the General Counsel. 

(5) Access to areas where a system of 
records is stored will be limited to 
those persons whose duties require 
work in such areas. There shall be an 
accounting of the removal of any 
records from such storage areas uti-
lizing a log, as directed by the Chief In-
formation Officer. The log shall be 
maintained at all times. 

(6) The Institute shall ensure that all 
persons whose duties require access to 
and use of records contained in a sys-
tem of records are adequately trained 
to protect the security and privacy of 
such records. 

(7) The disposal and destruction of 
records within a system of records 
shall be in accordance with rules pro-
mulgated by the General Services Ad-
ministration. 

(b) Automated systems. (1) Identifiable 
personal information may be processed, 
stored, or maintained by automated 
data systems only where facilities or 
conditions are adequate to prevent un-
authorized access to such systems in 
any form. Whenever such data, whether 
contained in punch cards, magnetic 
tapes, or discs, are not under the per-
sonal control of an authorized person, 
such information must be stored in a 
locked or secured room, or in such 
other facility having greater safe-
guards than those provided for in this 
part. 

(2) Access to and use of identifiable 
personal data associated with auto-
mated data systems shall be limited to 
those persons whose duties require 
such access. Proper control of personal 
data in any form associated with auto-
mated data systems shall be main-
tained at all times, including mainte-
nance of accountability records show-
ing disposition of input and output doc-
uments. 

(3) All persons whose duties require 
access to processing and maintenance 
of identifiable personal data and auto-
mated systems shall be adequately 
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trained in the security and privacy of 
personal data. 

(4) The disposal and disposition of 
identifiable personal data and auto-
mated systems shall be done by shred-
ding, burning, or, in the case of tapes 
or discs, degaussing, in accordance 
with regulations of the General Serv-
ices Administration or other appro-
priate authority. 

§ 1182.16 Procedures to ensure that In-
stitute employees involved with its 
systems of records are familiar with 
the requirements and of the Pri-
vacy Act. 

(a) The Director shall ensure that all 
persons involved in the design, develop-
ment, operation, or maintenance of 
any Institute system are informed of 
all requirements necessary to protect 
the privacy of subject individuals. The 
Director also shall ensure that all In-
stitute employees having access to 
records receive adequate training in 
their protection, and that records have 
adequate and proper storage with suffi-
cient security to assure the privacy of 
such records. 

(b) All employees shall be informed 
of the civil remedies provided under 5 
U.S.C. 552a(g)(1) and other implications 
of the Privacy Act, and the fact that 
the Institute may be subject to civil 
remedies for failure to comply with the 
provisions of the Privacy Act and the 
regulations in this part. 

§ 1182.17 Institute systems of records 
that are covered by exemptions in 
the Privacy Act. 

(a) Pursuant to and limited by 5 
U.S.C. 552a(j)(2), the Institute system 
entitled ‘‘Office of the Inspector Gen-
eral Investigative Files’’ shall be ex-
empted from the provisions of 5 U.S.C. 
552a, except for subsections (b); (c)(1) 
and (2); (e)(4)(A) through (F); (e)(6), (7), 
(9), (10), and (11); and (i), insofar as that 
Institute system contains information 
pertaining to criminal law enforcement 
investigations. 

(b) Pursuant to and limited by 5 
U.S.C. 552a(k)(2), the Institute system 
entitled ‘‘Office of the Inspector Gen-
eral Investigative Files’’ shall be ex-
empted from 5 U.S.C. 552a(c)(3); (d); 
(e)(1); (e)(4)(G), (H), and (I); and (f), in-
sofar as that Institute system consists 
of investigatory material compiled for 

law enforcement purposes, other than 
material within the scope of the ex-
emption at 5 U.S.C. 552a(j)(2). 

(c) The Institute system entitled 
‘‘Office of the Inspector General Inves-
tigative Files’’ is exempt from the pro-
visions of the Privacy Act noted in this 
section because their application 
might alert investigation subjects to 
the existence or scope of investiga-
tions; lead to suppression, alteration, 
fabrication, or destruction of evidence; 
disclose investigative techniques or 
procedures; reduce the cooperativeness 
or safety of witnesses; or otherwise im-
pair investigations. 

§ 1182.18 Penalties for obtaining an In-
stitute record under false pre-
tenses. 

(a) Under 5 U.S.C. 552a(i)(3), any per-
son who knowingly and willfully re-
quests or obtains any record from the 
Institute concerning an individual 
under false pretenses shall be guilty of 
a misdemeanor and fined not more 
than $5,000. 

(b) A person who falsely or fraudu-
lently attempts to obtain records 
under the Privacy Act also may be sub-
ject to prosecution under other stat-
utes, including 18 U.S.C. 494, 495, and 
1001. 

§ 1182.19 Restrictions that exist re-
garding the release of mailing lists. 

The Institute may not sell or rent an 
individual’s name and address unless 
such action specifically is authorized 
by law. This section shall not be con-
strued to require the withholding of 
names and addresses otherwise per-
mitted to be made public. 

PART 1183 [RESERVED] 

PART 1184—IMPLEMENTATION OF 
THE FREEDOM OF INFORMATION 
ACT 

Sec. 
1184.1 What is the purpose and scope of 

these regulations? 
1184.2 What are IMLS’s general policies 

with respect to FOIA? 
1184.3 How do I request records? 
1184.4 When will I receive a response to my 

request? 
1184.5 How will my request be processed? 

VerDate Sep<11>2014 16:27 Nov 02, 2017 Jkt 241202 PO 00000 Frm 00511 Fmt 8010 Sfmt 8010 Q:\45\45V3.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



502 

45 CFR Ch. XI (10–1–17 Edition) § 1184.1 

1184.6 How can I appeal a denial of my re-
quest? 

1184.7 How will fees be charged? 
1184.8 How can I address concerns regarding 

my request? 
1184.9 What are IMLS’ policies regarding 

disclosure of confidential business infor-
mation? 

1184.10 Disclaimer. 

AUTHORITY: 5 U.S.C. 552. 

SOURCE: 79 FR 9423, Feb. 19, 2014, unless 
otherwise noted. 

§ 1184.1 What is the purpose and scope 
of these regulations? 

(a) The regulations in this part de-
scribe how the Institute of Museum 
and Library Services (IMLS) processes 
requests for records under the Freedom 
of Information Act (FOIA), 5 U.S.C. 552 
as amended. The regulations in this 
part apply only to records that are 
both: 

(1) Created or obtained by IMLS; and 
(2) Under the agency’s control at the 

time of the FOIA request. 
(b) The rules in this part should be 

read in conjunction with the text of 
the FOIA and the Uniform Freedom of 
Information Fee Act Schedule and 
Guidelines published by the Office of 
Management and Budget at 52 FR 10012 
(Mar. 27, 1987) (the ‘‘OMB Guidelines’’). 
Requests made by individuals for 
records about themselves under the 
Privacy Act of 1974, 5 U.S.C. 552a, are 
processed under 45 CFR part 1182 as 
well as under this part. 

§ 1184.2 What are IMLS’s general poli-
cies with respect to FOIA? 

(a) Non-exempt records available to the 
public. Except for records exempt or ex-
cluded from disclosure by 5 U.S.C. 552 
or published in the FEDERAL REGISTER 
under 5 U.S.C. 552(a)(1), IMLS records 
subject to the FOIA are available to 
any person who requests them in ac-
cordance with these regulations. 

(b) Records available at the IMLS FOIA 
Electronic Reading Room. IMLS makes 
records available on its Web site in ac-
cordance with 5 U.S.C. 552(a)(2), as 
amended, and other documents that, 
because of the nature of their subject 
matter, are likely to be the subject of 
FOIA requests. IMLS establishes cat-
egories of records that can be disclosed 
regularly and proactively identifies 
and discloses additional records of in-

terest to the public. To save time and 
money, IMLS strongly urges you to re-
view documents available at the IMLS 
FOIA Electronic Reading Room before 
submitting a FOIA request. 

(c) Definitions. For purposes of this 
part, all of the terms defined in the 
Freedom of Information Act, and the 
OMB Guidelines apply, unless other-
wise defined in this part. 

(1) Commercial use request. A request 
by or on behalf of anyone who seeks in-
formation for a use or purpose that fur-
thers his or her commercial, trade, or 
profit interests, which can include fur-
thering those interests through litiga-
tion. 

(2) Direct costs. Those expenses that 
IMLS actually incurs in searching for 
and duplicating (and, in the case of 
commercial use requests, reviewing) 
records in order to respond to a FOIA 
request. Direct costs include, for exam-
ple, the salary of the employee per-
forming the work (the basic rate of pay 
for the employee, plus 16.1 percent of 
that rate to cover benefits) and the 
cost of operating duplication machin-
ery. Not included in direct costs are 
overhead expenses such as the costs of 
space and heating or lighting of the fa-
cility in which the records are kept. 

(3) Duplication. The making of a copy 
of a record, or of the information con-
tained in it, necessary to respond to a 
FOIA request. Copies can take the form 
of paper, audiovisual materials, or 
electronic records (for example, mag-
netic tape or disk), among others. 

(4) Educational institution. Any school 
that operates a program of scholarly 
research. A requester in this category 
must show that the request is author-
ized by, and is made under the auspices 
of, a qualifying institution and that 
the records are not sought for a com-
mercial use, but rather are sought to 
further scholarly research. 

(5) Fee waiver. The waiver or reduc-
tion of processing fees if a requester 
can demonstrate that certain statutory 
standards are satisfied including that 
the information is in the public inter-
est and is not requested for a commer-
cial interest. 

(6) FOIA Public Liaison. An IMLS offi-
cial who is responsible for assisting in 
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reducing delays, increasing trans-
parency and understanding of the sta-
tus of FOIA requests, and assisting in 
the resolution of disputes. 

(7) Non-commercial scientific institu-
tion. An institution that is not oper-
ated on a ‘‘commercial’’ basis, as de-
fined in paragraph (c)(1) of this section, 
and that is operated solely for the pur-
pose of conducting scientific research 
the results of which are not intended to 
promote any particular product or in-
dustry. A requester in this category 
must show that the request is author-
ized by and is made under the auspices 
of a qualifying institution and that the 
records are sought to further scientific 
research and not for a commercial use. 

(8) Representative of news media. Any 
person or entity organized and oper-
ated to publish or broadcast news to 
the public that actively gathers infor-
mation of potential interest to a seg-
ment of the public, uses its editorial 
skills to turn raw materials into a dis-
tinct work, and distributes that work 
to an audience. The term ‘‘news’’ 
means information that is about cur-
rent events or that would be of current 
interest to the public. Examples of 
news media entities include television 
or radio stations that broadcast news 
to the public at large and publishers of 
periodicals that disseminate news and 
make their products available through 
a variety of means to the general pub-
lic. A request for records that supports 
the news-dissemination function of the 
requester will not be considered to be 
for a commercial use. ‘‘Freelance’’ 
journalists who demonstrate a solid 
basis for expecting publication through 
a news media entity will be considered 
as working for that entity. A pub-
lishing contract would provide the 
clearest evidence that publication is 
expected; however, IMLS will also con-
sider a requester’s past publication 
record in making this determination. 

(9) Requester Category. One of the 
three categories that IMLS places re-
questers in for the purpose of deter-
mining whether a requester will be 
charged fees for search, review and du-
plication, and include commercial re-
questers; non-commercial scientific or 
educational institutions or news media 
requesters, and all other requesters. 

(10) Review. The examination of a 
record located in response to a request 
in order to determine whether any por-
tion of it is exempt from disclosure. 
Review time includes processing any 
record for disclosure, such as doing all 
that is necessary to prepare the record 
for disclosure, including the process of 
redacting the record and marking the 
appropriate exemptions. Review costs 
are properly charged even if a record 
ultimately is not disclosed. Review 
time also includes time spent both ob-
taining and considering any formal ob-
jection to disclosure made by a con-
fidential business information sub-
mitter under § 1184.8 but it does not in-
clude time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. 

(11) Search. The process of looking for 
and retrieving records or information 
responsive to a FOIA request. Search 
time includes page-by-page or line-by- 
line identification of information with-
in records; and the reasonable efforts 
expended to locate and retrieve infor-
mation from electronic records. 

(12) Working day. A regular Federal 
working day. It does not include Satur-
days, Sundays, or legal Federal holi-
days. 

§ 1184.3 How do I request records? 
(a) Where to send a request. You may 

make a FOIA request for IMLS records 
by writing directly to the FOIA Officer, 
Institute of Museum and Library Serv-
ices, 1800 M Street NW., 9th Floor, 
Washington, DC 20036–5802. Requests 
may also be sent by facsimile to the 
FOIA Officer at (202) 653–4625 or by 
email to foia@imls.gov. You may also 
submit your FOIA request online 
through the IMLS FOIA Request Form 
located at: http://www.imls.gov/about/ 
foialrequestlform.aspx. 

(b) Form of request. Your FOIA re-
quest need not be in any particular for-
mat, but it must be in writing, include 
your name and mailing address, and 
should be clearly identified as a Free-
dom of Information Act or ‘‘FOIA’’ re-
quest. You must describe the records 
sought with sufficient specificity to en-
able the agency to identify and locate 
the records, including, if possible, 
dates, subjects, titles, or authors of the 
records requested. If IMLS determines 
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that your request does not reasonably 
describe the requested records, the 
agency will advise you what additional 
information is required to perfect your 
request, or why your request is other-
wise insufficient. You should also indi-
cate if you have a preferred form or 
format in which you would like to re-
ceive the requested records. 

(c) Electronic format records. IMLS 
will provide the responsive records in 
the form or format you request if the 
records are readily reproducible by 
IMLS in that form or format. IMLS 
will make reasonable efforts to main-
tain its records in forms or formats 
that are reproducible for the purpose of 
disclosure. IMLS may disclose records 
in electronic format if the records can 
be downloaded or transferred intact 
through electronic media currently in 
use by the agency. In responding to a 
request for records, IMLS will make 
reasonable efforts to search for the 
records in electronic form or format, 
except where such efforts would signifi-
cantly interfere with the operation of 
the agency’s automated information 
system(s). 

(d) Date of receipt. IMLS considers a 
request that complies with paragraphs 
(a) and (b) of this section to be a per-
fected request. The agency considers a 
request to be received on the date that 
the request is perfected. 

§ 1184.4 When will I receive a response 
to my request? 

(a) Responses within 20 working days. 
IMLS will ordinarily grant, partially 
grant, or deny your request for records 
within 20 working days after receiving 
a perfected request. 

(b) Extensions of response time in ‘‘un-
usual circumstances’’. (1) Where the 
time limits for processing a request 
cannot be met because of ‘‘unusual cir-
cumstances,’’ as defined in the FOIA, 
the FOIA Officer will notify you as 
soon as practicable in writing of the 
unusual circumstances and may extend 
the response period for up to ten (10) 
working days. 

(2) Where the extension is for more 
than ten (10) working days, the FOIA 
Officer will provide you with an oppor-
tunity either to modify the request so 
that it may be processed within the 
time limits or to arrange an agreed 

upon alternative time period for proc-
essing the request or a modified re-
quest. 

§ 1184.5 How will my request be proc-
essed? 

(a) Acknowledgment of requests. IMLS 
will assign a tracking number to your 
request and will, as soon as prac-
ticable, advise you in writing of this 
tracking number, and, as appropriate, 
a brief description of the request, and 
relevant IMLS contact information, in-
cluding the name and contact informa-
tion of the FOIA Public Liaison. 

(b) Clarifications. If there is any un-
certainty, IMLS will attempt to com-
municate with you to clarify the scope 
of your request. 

(c) Referrals of requests. Whenever 
IMLS refers all or any part of the re-
sponsibility for responding to a request 
to another agency, IMLS will notify 
you of the name of the agency to which 
the request has been referred. 

(d) Grants of requests. When respon-
sive records are located, IMLS will 
apply a presumption of disclosure and 
openness. If IMLS decides to grant 
your request in whole or in part, the 
agency will notify you in writing. The 
notice will include any applicable fee 
and the agency will disclose records to 
you promptly upon payment of applica-
ble fees. IMLS will mark or annotate 
any records disclosed in part to show 
the amount, the location, and the 
FOIA exemptions under which the re-
daction is made, unless doing so would 
harm an interest protected by an appli-
cable exemption. 

(e) Denials of requests. Denials of your 
FOIA request, either whole or in part, 
will be made in writing by the FOIA 
Officer. IMLS will inform you of the 
reasons for the denial, including any 
FOIA exemption(s) applied by the 
agency in denying the request, and no-
tify you of your right to appeal the de-
termination as described in § 1184.6. 
IMLS will, as appropriate, provide a 
brief description of the information 
being withheld. 

§ 1184.6 How can I appeal a denial of 
my request? 

(a) Submission of an appeal. If your 
FOIA request has been denied in whole 
or in part, or if the agency has not 
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found any records in response to your 
request, you may file an appeal no 
later than thirty (30) calendar days fol-
lowing the date of the notification of 
denial. Your appeal must include a de-
scription of the initial request, the rea-
son for the appeal, and why you believe 
the agency’s response was incorrect. 
Your appeal must be in writing, signed, 
and filed with the IMLS Director, c/o 
Office of the General Counsel, 1800 M 
Street NW., 9th Floor, Washington, DC 
20036–5802. Appeals may also be sent by 
email to foia@imls.gov, or by facsimile 
to (202) 653–4625. 

(b) Decisions on appeal. The Director 
of IMLS will make a determination 
with respect to your appeal within 
twenty (20) working days after the 
agency has received the appeal, except 
as provided in § 1184.4(b). If the decision 
on appeal is favorable to you, the Di-
rector of IMLS will take action to as-
sure prompt dispatch of the records to 
you. If the decision on appeal is ad-
verse to you, in whole or in part, you 
will be informed by the Director of 
IMLS of the reasons for the decision 
and of the provisions for judicial re-
view set forth in the FOIA. As appro-
priate, IMLS will advise you in a re-
sponse to an appeal that the 2007 FOIA 
amendments created the Office of Gov-
ernment Services (OGIS) to offer medi-
ation services to resolve disputes be-
tween FOIA requesters and Federal 
agencies as a non-exclusive alternative 
to litigation. 

§ 1184.7 How will fees be charged? 

(a) In general. IMLS will use the most 
efficient and least costly methods to 
comply with FOIA requests. IMLS will 
charge fees to recover all allowable di-
rect costs incurred, and may charge 
fees for searching for and reviewing re-
quested records even if the records are 
determined to be exempt from disclo-
sure or cannot be located. IMLS will 
charge fees in accordance with the cat-
egory of the FOIA requester. 

(1) Commercial use requests. IMLS will 
assess charges to recover the full direct 
cost of searching for, reviewing and du-
plicating the requested records. IMLS 
may recover the cost of searching for 
and reviewing records even if there is 
ultimately no disclosure. 

(2) Requests from educational and non- 
commercial scientific institutions. IMLS 
will charge for duplication costs. 

(3) Requests by representatives of the 
news media. IMLS will charge for dupli-
cation costs. 

(4) All other requests. IMLS will assess 
charges to recover the full direct cost 
for searching for and duplicating the 
requested records. 

(5) Status of Requester. IMLS’ decision 
regarding the categorization of a re-
quester will be made on a case-by-case 
basis based upon the requester’s in-
tended use of the requested records. 

(b) General fee schedule. The following 
fees will be charged in accordance with 
paragraph (a) of this section. 

(1) Manual search fee. The fee charged 
will be the salary rate(s) (i.e., basic pay 
plus 16.1 percent) of the employee(s) 
conducting the search. 

(2) Computer search fee. The fee 
charged will be the actual direct cost 
of providing the service including the 
cost of operating the central processing 
unit for the operating time that is di-
rectly attributed to searching for 
records responsive to a request and the 
operator/programmer salary 
apportionable to the search. 

(3) Review fee. The fee charged will 
equal the salary rate(s) (i.e., basic pay 
plus 16.1 percent) of the employee(s) 
conducting the review. 

(4) Duplication fee. Copies of records 
photocopied on an 81⁄2 × 11 inch sheet of 
paper will be provided at $.10 per page. 
For duplication of other materials, the 
charge will be the direct cost of dupli-
cation. 

(c) Restrictions on charging fees. (1) Ex-
cept for records provided in response to 
a commercial use request, the first 100 
pages of duplication and the first two 
(2) hours of search time will be pro-
vided at no charge. 

(2) Fees will not be charged to any re-
quester, including commercial use re-
questers, if the total amount cal-
culated under this section is less than 
$25. 

(d) Fees likely to exceed $25. If the 
total fee charges are likely to exceed 
$25, IMLS will notify you of the esti-
mated amount of the charges, includ-
ing a breakdown of the fees for search, 
review and/or duplication, unless you 
have indicated in advance that you are 
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willing to pay higher fees and will offer 
you an opportunity to confer with the 
FOIA Public Liaison to revise the re-
quest to meet your needs at a lower 
cost. 

(e) Waiver or reduction of fees. (1) 
IMLS will disclose records without 
charge or at a reduced charge if the 
agency determines that disclosure of 
the information is in the public inter-
est because it is likely to contribute 
significantly to public understanding 
of the operations or activities of the 
government and is not primarily in the 
commercial interest of the requester. 

(2) IMLS will use the following fac-
tors to determine whether a fee will be 
waived or reduced: 

(i) The subject of the request. Whether 
the subject of the requested records 
concerns the ‘‘operations or activities 
of the government’’; 

(ii) The informative value of the infor-
mation to be disclosed. Whether the dis-
closure is ‘‘likely to contribute’’ to an 
understanding of government oper-
ations or activities; 

(iii) The contribution to an under-
standing of the subject by the general 
public likely to result from disclosure. 
Whether disclosure of the requested in-
formation will contribute to ‘‘public 
understanding’’; 

(iv) The significance of the contribution 
to public understanding. Whether disclo-
sure is likely to contribute ‘‘signifi-
cantly’’ to public understanding of gov-
ernment operations or activities; 

(v) The existence and magnitude of a 
commercial interest. Whether you have a 
commercial interest that would be 
furthered by the disclosure; and if so 

(vi) The primary interest in disclosure. 
Whether the magnitude of your com-
mercial interest is sufficiently large in 
comparison with the public interest in 
disclosure, that disclosure is primarily 
in the your commercial interest. 

(f) Assessment and collection of fees. (1) 
If you fail to pay your bill within thir-
ty (30) days, interest will accrue from 
the date the bill was mailed, and will 
be assessed at the rate prescribed in 31 
U.S.C. 3717. 

(2) If IMLS reasonably believes that 
you are attempting to divide a request 
into a series of requests to avoid the 
assessment of fees, the agency may ag-

gregate such requests and charge ac-
cordingly. 

(3) Advance payment. (i) Advance pay-
ment of fees will generally not be re-
quired. IMLS may request an advance 
payment of the fee, however, if: 

(A) The charges are likely to exceed 
$250; or 

(B) You have failed previously to pay 
a fee in a timely fashion. 

(ii) When IMLS requests an advance 
payment, the time limits described in 
section (a)(6) of the FOIA will begin 
only after IMLS has received full pay-
ment. 

(g) Failure to comply. In the absence 
of unusual or exceptional cir-
cumstances, IMLS will not assess fees 
if the agency fails to comply with any 
time limit set forth in these regula-
tions. 

(h) Waivers. IMLS may waive fees in 
other circumstances solely at its dis-
cretion, consistent with 5 U.S.C. 552. 

§ 1184.8 How can I address concerns 
regarding my request? 

(a) FOIA Public Liaison. If you have 
questions or concerns regarding your 
request, your first point of contact 
should be the FOIA Public Liaison, 
who is responsible for reducing delays, 
increasing transparency and under-
standing of the status of requests, and 
assisting in the resolution of disputes. 

(b) Additional resource. The National 
Archives and Records Administration 
(NARA), Office of Government Infor-
mation Services (OGIS) offers non- 
compulsory, non-binding mediation 
services to help resolve FOIA disputes. 
If you seek information regarding 
OGIS and/or the services it offers, 
please contact OGIS directly at Office 
of Government Information Services, 
National Archives and Records Admin-
istration, Room 2510, 8601 Adelphi 
Road, College Park, MD 20740–6001, 
Email: ogis@nara.gov, Phone: (301) 837– 
1996, Fax: (301) 837–0348. This informa-
tion is provided as a public service 
only. By providing this information, 
IMLS does not commit to refer dis-
putes to OGIS, or to defer to OGIS’ me-
diation decision in particular cases. 
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§ 1184.9 What are IMLS’ policies re-
garding disclosure of confidential 
business information? 

(a) In general. Confidential business 
information obtained by IMLS from a 
submitter will be disclosed under FOIA 
only under this section. 

(b) Definitions. For purposes of this 
section, the following definitions 
apply: 

(1) Confidential business information. 
Commercial or financial information 
obtained by IMLS from a submitter 
that may be protected from disclosure 
under Exemption 4 of FOIA. 

(2) Submitter. Any person or entity 
from whom IMLS obtains confidential 
business information, directly or indi-
rectly. The term includes corporations; 
state, local and tribal governments; 
and foreign governments. 

(c) Designation of confidential business 
information. A submitter of confidential 
business information will use good- 
faith efforts to designate, either at the 
time of submission or at a reasonable 
time thereafter, any portions of its 
submission that it considers to be pro-
tected from disclosure under Exemp-
tion 4. These designations will expire 
ten years after the date of the submis-
sion unless the submitter requests, and 
provides justification for, a longer des-
ignation period. 

(d) Notice to submitters. When required 
under paragraph (e) of this section, 
subject to the exceptions in paragraph 
(h) of this section, IMLS will provide a 
submitter with prompt written notice 
of a FOIA request or administrative ap-
peal that seeks its confidential busi-
ness information, in order to give the 
submitter an opportunity to object to 
disclosure of any specified portion of 
that information. The notice will ei-
ther describe the confidential business 
information requested or include cop-
ies of the requested records or record 
portions containing the information. 
When notification of a voluminous 
number of submitters is required, noti-
fication may be made by posting or 
publishing the notice in a place reason-
ably likely to accomplish it. 

(e) Where notice is required. IMLS will 
give notice to a submitter wherever: 

(1) The information has been des-
ignated in good faith by the submitter 

as information considered protected 
from disclosure under Exemption 4; or 

(2) IMLS has reason to believe that 
the information may be protected from 
disclosure under Exemption 4. 

(f) Opportunity to object to disclosure. 
IMLS will allow a submitter a reason-
able time to respond to the notice de-
scribed in paragraph (d) of this section 
and will specify that time period with-
in the notice. If a submitter has any 
objection to disclosure, it must submit 
a detailed written statement to IMLS. 
The statement must specify all 
grounds for withholding any portion of 
the information under any exemption 
of FOIA and, in the case of Exemption 
4, it must show why the information is 
a trade secret or commercial or finan-
cial information that is privileged or 
confidential. If a submitter fails to re-
spond to the notice within the time 
specified, the submitter will be consid-
ered to have no objection to disclosure 
of the information. Information pro-
vided by the submitter that is not re-
ceived by IMLS until after the agency’s 
disclosure decision has been made will 
not be considered by IMLS. Informa-
tion provided by a submitter under this 
paragraph may itself be subject to dis-
closure under FOIA. 

(g) Notice of intent to disclose. IMLS 
will consider a submitter’s objections 
and specific grounds for nondisclosure 
in deciding whether to disclose con-
fidential business information. If IMLS 
decides to disclose confidential busi-
ness information over the objection of 
a submitter, IMLS will give the sub-
mitter written notice, which will in-
clude: 

(1) A statement of the reason(s) why 
each of the submitter’s disclosure ob-
jections was not sustained; 

(2) A description of the confidential 
business information to be disclosed; 
and 

(3) A specified disclosure date, which 
will be a reasonable time subsequent to 
the notice. 

(h) Exceptions to notice requirements. 
The notice requirements of paragraphs 
(d) and (g) of this section will not apply 
if: 

(1) IMLS determines that the infor-
mation should not be disclosed; 
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(2) The information lawfully has been 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by statute (other than FOIA) 
or by a regulation issued in accordance 
with the requirements of Executive 
Order 12600; or 

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous—ex-
cept that, in such a case, IMLS will, 
within a reasonable time prior to a 
specified disclosure date, give the sub-
mitter written notice of any final deci-
sion to disclose the information. 

(i) Notice of FOIA lawsuit. If a re-
quester files a lawsuit seeking to com-
pel the disclosure of confidential busi-
ness information, IMLS will promptly 
notify the submitter of the filing of the 
lawsuit. 

(j) Corresponding notice to requesters. 
If IMLS provides a submitter with no-
tice and an opportunity to object to 
disclosure under paragraph (d) of this 
section, IMLS will also notify the re-
quester(s). If IMLS notifies a submitter 
of its intent to disclose requested infor-
mation under paragraph (g) of this sec-
tion, IMLS will also notify the re-
quester(s). If a submitter files a lawsuit 
seeking to prevent the disclosure of 
confidential business information, 
IMLS will notify the requester(s) of the 
filing of the lawsuit. 

§ 1184.10 Disclaimer. 
Nothing in the regulations in this 

part will be construed to entitle any 
person, as a right, to any service or to 
the disclosure of any record to which 
such person is not entitled under FOIA. 

PARTS 1185–1199 [RESERVED] 
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