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(b) Nothing in this Act or this part 
shall prevent an educational agency or 
institution from— 

(1) Including in the education records 
of a student appropriate information 
concerning disciplinary action taken 
against the student for conduct that 
posed a significant risk to the safety or 
well-being of that student, other stu-
dents, or other members of the school 
community; 

(2) Disclosing appropriate informa-
tion maintained under paragraph (b)(1) 
of this section to teachers and school 
officials within the agency or institu-
tion who the agency or institution has 
determined have legitimate edu-
cational interests in the behavior of 
the student; or 

(3) Disclosing appropriate informa-
tion maintained under paragraph (b)(1) 
of this section to teachers and school 
officials in other schools who have been 
determined to have legitimate edu-
cational interests in the behavior of 
the student. 

(c) In making a determination under 
paragraph (a) of this section, an edu-
cational agency or institution may 
take into account the totality of the 
circumstances pertaining to a threat to 
the health or safety of a student or 
other individuals. If the educational 
agency or institution determines that 
there is an articulable and significant 
threat to the health or safety of a stu-
dent or other individuals, it may dis-
close information from education 
records to any person whose knowledge 
of the information is necessary to pro-
tect the health or safety of the student 
or other individuals. If, based on the 
information available at the time of 
the determination, there is a rational 
basis for the determination, the De-
partment will not substitute its judg-
ment for that of the educational agen-
cy or institution in evaluating the cir-
cumstances and making its determina-
tion. 

(Authority: 20 U.S.C. 1232g (b)(1)(I) and (h)) 

[53 FR 11943, Apr. 11, 1988; 53 FR 19368, May 
27, 1988, as amended at 61 FR 59297, Nov. 21, 
1996; 73 FR 74854, Dec. 9, 2008] 

§ 99.37 What conditions apply to dis-
closing directory information? 

(a) An educational agency or institu-
tion may disclose directory informa-

tion if it has given public notice to par-
ents of students in attendance and eli-
gible students in attendance at the 
agency or institution of: 

(1) The types of personally identifi-
able information that the agency or in-
stitution has designated as directory 
information; 

(2) A parent’s or eligible student’s 
right to refuse to let the agency or in-
stitution designate any or all of those 
types of information about the student 
as directory information; and 

(3) The period of time within which a 
parent or eligible student has to notify 
the agency or institution in writing 
that he or she does not want any or all 
of those types of information about the 
student designated as directory infor-
mation. 

(b) An educational agency or institu-
tion may disclose directory informa-
tion about former students without 
complying with the notice and opt out 
conditions in paragraph (a) of this sec-
tion. However, the agency or institu-
tion must continue to honor any valid 
request to opt out of the disclosure of 
directory information made while a 
student was in attendance unless the 
student rescinds the opt out request. 

(c) A parent or eligible student may 
not use the right under paragraph (a)(2) 
of this section to opt out of directory 
information disclosures to— 

(1) Prevent an educational agency or 
institution from disclosing or requiring 
a student to disclose the student’s 
name, identifier, or institutional email 
address in a class in which the student 
is enrolled; or 

(2) Prevent an educational agency or 
institution from requiring a student to 
wear, to display publicly, or to disclose 
a student ID card or badge that exhib-
its information that may be designated 
as directory information under § 99.3 
and that has been properly designated 
by the educational agency or institu-
tion as directory information in the 
public notice provided under paragraph 
(a)(1) of this section. 

(d) In its public notice to parents and 
eligible students in attendance at the 
agency or institution that is described 
in paragraph (a) of this section, an edu-
cational agency or institution may 
specify that disclosure of directory in-
formation will be limited to specific 
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parties, for specific purposes, or both. 
When an educational agency or institu-
tion specifies that disclosure of direc-
tory information will be limited to spe-
cific parties, for specific purposes, or 
both, the educational agency or insti-
tution must limit its directory infor-
mation disclosures to those specified in 
its public notice that is described in 
paragraph (a) of this section. 

(e) An educational agency or institu-
tion may not disclose or confirm direc-
tory information without meeting the 
written consent requirements in § 99.30 
if a student’s social security number or 
other non-directory information is 
used alone or combined with other data 
elements to identify or help identify 
the student or the student’s records. 

(Authority: 20 U.S.C. 1232g(a)(5) (A) and (B)) 

[53 FR 11943, Apr. 11, 1988, as amended at 73 
FR 74854, Dec. 9, 2008; 76 FR 75642, Dec. 2, 
2011] 

§ 99.38 What conditions apply to dis-
closure of information as permitted 
by State statute adopted after No-
vember 19, 1974, concerning the ju-
venile justice system? 

(a) If reporting or disclosure allowed 
by State statute concerns the juvenile 
justice system and the system’s ability 
to effectively serve, prior to adjudica-
tion, the student whose records are re-
leased, an educational agency or insti-
tution may disclose education records 
under § 99.31(a)(5)(i)(B). 

(b) The officials and authorities to 
whom the records are disclosed shall 
certify in writing to the educational 
agency or institution that the informa-
tion will not be disclosed to any other 
party, except as provided under State 
law, without the prior written consent 
of the parent of the student. 

(Authority: 20 U.S.C. 1232g(b)(1)(J)) 

[61 FR 59297, Nov. 21, 1996] 

§ 99.39 What definitions apply to the 
nonconsensual disclosure of 
records by postsecondary edu-
cational institutions in connection 
with disciplinary proceedings con-
cerning crimes of violence or non- 
forcible sex offenses? 

As used in this part: 
Alleged perpetrator of a crime of vio-

lence is a student who is alleged to 
have committed acts that would, if 

proven, constitute any of the following 
offenses or attempts to commit the fol-
lowing offenses that are defined in ap-
pendix A to this part: 

Arson 
Assault offenses 
Burglary 
Criminal homicide—manslaughter by neg-

ligence 
Criminal homicide—murder and nonneg-

ligent manslaughter 
Destruction/damage/vandalism of property 
Kidnapping/abduction 
Robbery 
Forcible sex offenses. 

Alleged perpetrator of a nonforcible sex 
offense means a student who is alleged 
to have committed acts that, if proven, 
would constitute statutory rape or in-
cest. These offenses are defined in ap-
pendix A to this part. 

Final results means a decision or de-
termination, made by an honor court 
or council, committee, commission, or 
other entity authorized to resolve dis-
ciplinary matters within the institu-
tion. The disclosure of final results 
must include only the name of the stu-
dent, the violation committed, and any 
sanction imposed by the institution 
against the student. 

Sanction imposed means a description 
of the disciplinary action taken by the 
institution, the date of its imposition, 
and its duration. 

Violation committed means the institu-
tional rules or code sections that were 
violated and any essential findings sup-
porting the institution’s conclusion 
that the violation was committed. 

(Authority: 20 U.S.C. 1232g(b)(6)) 

[65 FR 41853, July 6, 2000] 

Subpart E—What Are the 
Enforcement Procedures? 

§ 99.60 What functions has the Sec-
retary delegated to the Office and 
to the Office of Administrative Law 
Judges? 

(a) For the purposes of this subpart, 
Office means the Office of the Chief 
Privacy Officer, U.S. Department of 
Education. 

(b) The Secretary designates the Of-
fice to: 

(1) Investigate, process, and review 
complaints and violations under the 
Act and this part; and 
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