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§ 1.409A-4

extent that such change applies in the
same manner as any other increase or
decrease in compensation would apply
to such benefit formula.

[T.D. 9321, 72 FR 19276, Apr. 17, 2007; 72 FR
41622, July 31, 2007]

§1.409A-4 Calculation of income inclu-
sion. [Reserved]

§1.409A-5 Funding. [Reserved]

§1.409A-6 Application of section 409A
and effective dates.

(a) Statutory application and effective
dates—(1) Application to amounts de-
ferred—(i) In general. Except as other-
wise provided in this section, section
409A applies with respect to amounts
deferred in taxable years beginning
after December 31, 2004, and with re-
spect to amounts deferred in taxable
years beginning before January 1, 2005,
if the plan under which the deferral is
made is materially modified after Oc-
tober 3, 2004. For amounts deferred in
taxable years beginning before January
1, 2005, under a plan that is materially
modified after October 3, 2004, whether
the plan complies with the require-
ments of section 409A and these regula-
tions is determined by reference to the
terms of the plan in effect as of, and
any actions taken under the plan on or
after, the date of the material modi-
fication. Section 409A is applicable
with respect to earnings on amounts
deferred only to the extent that section
409A is applicable with respect to the
amounts deferred. Accordingly, section
409A does not apply with respect to
earnings on amounts deferred before
January 1, 2005, unless section 409A ap-
plies with respect to the amounts de-
ferred. For this purpose, a right to
earnings that is subject to a substan-
tial risk of forfeiture (as defined in
§1.83-3(c)) or a requirement to perform
further services, on an amount deferred
that is not subject to a substantial risk
of forfeiture (as defined in §1.83-3(c)) or
a requirement to perform further serv-
ices, is not treated as earnings on the
amount deferred, but a separate right
to compensation. Except as otherwise
provided in applicable guidance (see
§601.601(d)(2) of this chapter), the provi-
sions of §§1.409A-1 through 1.409A-5 and
this section provide the exclusive
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means of identifying agreements,
methods, programs, or other arrange-
ments subject to section 409A, and the
exclusive means of satisfying the re-
quirements of section 409A with respect
to such agreements, methods, pro-
grams, or other arrangements.

(i1) Collectively bargained plans. Sec-
tion 409A does not apply with respect
to amounts deferred under a plan main-
tained pursuant to one or more bona
fide collective bargaining agreements
in effect on October 3, 2004, for the pe-
riod ending on the earlier of the date
on which the last of such collective
bargaining agreements terminates (de-
termined without regard to any exten-
sion thereof after October 3, 2004) or
December 31, 2009.

(2) Identification of date of deferral for
statutory effective date purposes. For
purposes of determining whether sec-
tion 409A is applicable with respect to
an amount, the amount is considered
deferred before January 1, 2005, if be-
fore January 1, 2005, the service pro-
vider had a legally binding right to be
paid the amount, and the right to the
amount was earned and vested. For
purposes of this paragraph (a)(2), a
right to an amount was earned and
vested only if the amount was not sub-
ject to a substantial risk of forfeiture
(as defined in §1.83-3(c)) or a require-
ment to perform further services.
Amounts to which the service provider
did not have a legally binding right be-
fore January 1, 2005 (for example, be-
cause the service recipient retained
discretion to reduce the amount), will
not be considered deferred before Janu-
ary 1, 2005. In addition, amounts to
which the service provider had a le-
gally binding right before January 1,
2005, but the right to which was subject
to a substantial risk of forfeiture or a
requirement to perform further serv-
ices after December 31, 2004, are not
considered deferred before January 1,
2005, for purposes of the effective date.
Notwithstanding the foregoing, an
amount to which the service provider
had a legally binding right before Jan-
uary 1, 2005, but for which the service
provider was required to continue per-
forming services to retain the right
only through the completion of the
payroll period (as defined in §1.409A-
1(b)(3)) that includes December 31, 2004,
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