
8 

26 CFR Ch. I (4–1–17 Edition) § 1.401–0 

1.409(p)–1T Prohibited allocation of securi-
ties in an S corporation (temporary) 

AUTHORITY: 26 U.S.C. 401(m)(9) and 26 
U.S.C. 7805. 

Section 1.401–12 also issued under 26 U.S.C. 
401(d)(1). 

Section 1.401(a)–1 also issued under 26 
U.S.C. 401 

Section 1.401(a)(2)–1 also issued under Mul-
tiemployer Pension Plan Amendments Act, 
Public Law 96–364, 410, (94 Stat. 1208, 
1308)(1980). 

Section 1.401(a)(5)–1 also issued under 26 
U.S.C. 401(a)(5). 

Section 1.401(a)(9)–1 also issued under 26 
U.S.C. 401(a)(9). 

Section 1.401(a)(9)–2 also issued under 26 
U.S.C. 401(a)(9). 

Section 1.401(a)(9)–3 also issued under 26 
U.S.C. 401(a)(9). 

Section 1.401(a)(9)–4 also issued under 26 
U.S.C. 401(a)(9). 

Section 1.401(a)(9)–5 also issued under 26 
U.S.C. 401(a)(9). 

Section 1.401(a)(9)–6 also issued under 26 
U.S.C. 401(a)(9). 

Section 1.401(a)(9)–7 also issued under 26 
U.S.C. 401(a)(9). 

Section 1.401(a)(9)–8 also issued under 26 
U.S.C. 401(a)(9). 

Section 1.401(a)(9)–9 also issued under 26 
U.S.C. 401(a)(9). 

Section 1.401(a)(17)–1 also issued under 26 
U.S.C. 401(a)(17). 

Sections 1.401(a)(26)–1 through (a)(26)–9 also 
issued under 26 U.S.C. 401(a)(26). 

Section 1.401(a)(35)–1 is also issued under 26 
U.S.C. 401(a)(35). 

Section 1.401(a)–21 also issued under 26 
U.S.C. 401 and section 104 of the Electronic 
Signatures in Global and National Com-
merce Act, Public Law 106–229 (114 Stat. 464). 

Section 1.401(b)–1 also issued under 26 
U.S.C. 401(b). 

Section 1.401(k)–3 is also issued under 26 
U.S.C. 401(m)(9). 

Section 1.401(l)–0 through 1.401(l)–6 also 
issued under 26 U.S.C. 401(l). 

Section 1.402A–1 is also issued under 26 
U.S.C. 402A 

Section 1.403(b)–6 also issued under 26 
U.S.C. 403(b)(10). 

Section 1.408–2 also issued under 26 U.S.C. 
408(a) and 26 U.S.C. 408(q). 

Section 1.404(k)–3 is also issued under sec-
tions 26 U.S.C. 162(k) and 404(k)(5)(A). 

Section 1.408–4 also issued under 26 U.S.C. 
408. 

Section 1.408–8 also issued under 26 U.S.C. 
408(a)(6) and (b)(3). 

Section 1.408–11 also issued under 26 U.S.C. 
408. 

Section 1.408(q)–1 also issued under 26 
U.S.C. 408(q). 

Section 1.408A–1 also issued under 26 U.S.C. 
408A. 

Section 1.408A–2 also issued under 26 U.S.C. 
408A. 

Section 1.408A–3 also issued under 26 U.S.C. 
408A. 

Section 1.408A–4 also issued under 26 U.S.C. 
408A. 

Section 1.408A–5 also issued under 26 U.S.C. 
408A. 

Section 1.408A–6 also issued under 26 U.S.C. 
408A. 

Section 1.408A–7 also issued under 26 U.S.C. 
408A. 

Section 1.408A–8 also issued under 26 U.S.C. 
408A. 

Section 1.408A–9 also issued under 26 U.S.C. 
408A. 

Section 1.409(p)–1 is also issued under 26 
U.S.C. 409(p)(7). 

DEFERRED COMPENSATION, ETC. 

PENSION, PROFIT-SHARING, STOCK BONUS 
PLANS, ETC. 

§ 1.401–0 Scope and definitions. 
(a) In general. Sections 1.401 through 

1.401–14 (inclusive) reflect the provi-
sions of section 401 prior to amendment 
by the Employee Retirement Income 
Security Act of 1974. The sections fol-
lowing § 1.401–14 and preceding 
§ 1.402(a)–1 (hereafter referred to in this 
section as the ‘‘Post-ERISA Regula-
tions’’) reflect the provisions of section 
401 after amendment by such Act. 

(b) Definitions. For purposes of the 
Post-ERISA regulations— 

(1) Qualified plan. The term ‘‘quali-
fied plan’’ means a plan which satisfies 
the requirements of section 401(a). 

(2) Qualified trust. The term ‘‘quali-
fied trust’’ means a trust which satis-
fies the requirements of section 401(a). 

(Sec. 411 Internal Revenue Code of 1954 (88 
Stat. 901; 26 U.S.C. 411)) 

[T.D. 7501, 42 FR 42320, Aug. 23, 1977] 

§ 1.401–1 Qualified pension, profit- 
sharing, and stock bonus plans. 

(a) Introduction. (1) Sections 401 
through 405 relate to pension, profit- 
sharing, stock bonus, and annuity 
plans, compensation paid under a de-
ferred-payment plan, and bond pur-
chase plans. Section 401(a) prescribes 
the requirements which must be met 
for qualification of a trust forming 
part of a pension, profit-sharing, or 
stock bonus plan. 

(2) A qualified pension, profit-shar-
ing, or stock bonus plan is a definite 
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written program and arrangement 
which is communicated to the employ-
ees and which is established and main-
tained by an employer— 

(i) In the case of a pension plan, to 
provide for the livelihood of the em-
ployees or their beneficiaries after the 
retirement of such employees through 
the payment of benefits determined 
without regard to profits (see para-
graph (b)(1)(i) of this section); 

(ii) In the case of a profit-sharing 
plan, to enable employees or their 
beneficiaries to participate in the prof-
its of the employer’s trade or business, 
or in the profits of an affiliated em-
ployer who is entitled to deduct his 
contributions to the plan under section 
404(a)(3)(B), pursuant to a definite for-
mula for allocating the contributions 
and for distributing the funds accumu-
lated under the plan (see paragraph 
(b)(1)(ii) of this section); and 

(iii) In the case of a stock bonus plan, 
to provide employees or their bene-
ficiaries benefits similar to those of 
profit-sharing plans, except that such 
benefits are distributable in stock of 
the employer, and that the contribu-
tions by the employer are not nec-
essarily dependent upon profits. If the 
employer’s contributions are dependent 
upon profits, the plan may enable em-
ployees or their beneficiaries to par-
ticipate not only in the profits of the 
employer, but also in the profits of an 
affiliated employer who is entitled to 
deduct his contributions to the plan 
under section 404(a)(3)(B) (see para-
graph (b)(1)(iii) of this section). 

(3) In order for a trust forming part 
of a pension, profit-sharing, or stock 
bonus plan to constitute a qualified 
trust under section 401(a), the fol-
lowing tests must be met: 

(i) It must be created or organized in 
the United States, as defined in section 
7701(a)(9), and it must be maintained at 
all times as a domestic trust in the 
United States; 

(ii) It must be part of a pension, prof-
it-sharing, or stock bonus plan estab-
lished by an employer for the exclusive 
benefit of his employees or their bene-
ficiaries (see paragraph (b)(2) through 
(5) of this section); 

(iii) It must be formed or availed of 
for the purpose of distributing to the 
employees or their beneficiaries the 

corpus and income of the fund accumu-
lated by the trust in accordance with 
the plan, and, in the case of a plan 
which covers (as defined in paragraph 
(a)(2) of § 1.401–10) any self-employed in-
dividual, the time and method of such 
distribution must satisfy the require-
ments of section 401(a)(9) with respect 
to each employee covered by the plan 
(see paragraph (e) of § 1.401–11); 

(iv) It must be impossible under the 
trust instrument at any time before 
the satisfaction of all liabilities with 
respect to employees and their bene-
ficiaries under the trust, for any part 
of the corpus or income to be used for, 
or diverted to, purposes other than for 
the exclusive benefit of the employees 
or their beneficiaries (see § 1.401–2); 

(v) It must be part of a plan which 
benefits prescribed percentages of the 
employees, or which benefits such em-
ployees as qualify under a classifica-
tion set up by the employer and found 
by the Commissioner not to be dis-
criminatory in favor of certain speci-
fied classes of employees (see § 1.401–3 
and, in addition, see § 1.401–12 for spe-
cial rules as to plans covering owner- 
employees); 

(vi) It must be part of a plan under 
which contributions or benefits do not 
discriminate in favor of certain speci-
fied classes of employees (see § 1.401–4); 

(vii) It must be part of a plan which 
provides the nonforfeitable rights de-
scribed in section 401(a)(7) (see § 1.401– 
6); 

(viii) If the trust forms part of a pen-
sion plan, the plan must provide that 
forfeitures must not be applied to in-
crease the benefits any employee would 
receive under such plan (see § 1.401–7); 

(ix) It must, if the plan benefits any 
self-employed individual who is an 
owner-employee, satisfy the additional 
requirements for qualification con-
tained in section 401(a)(10) and (d). 

(4) For taxable years beginning after 
December 31, 1962, self-employed indi-
viduals may be included in qualified 
plans. See §§ 1.401–10 through 1.401–13. 

(b) General rules. (1)(i) A pension plan 
within the meaning of section 401(a) is 
a plan established and maintained by 
an employer primarily to provide sys-
tematically for the payment of defi-
nitely determinable benefits to his em-
ployees over a period of years, usually 
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for life, after retirement. Retirement 
benefits generally are measured by, 
and based on, such factors as years of 
service and compensation received by 
the employees. The determination of 
the amount of retirement benefits and 
the contributions to provide such bene-
fits are not dependent upon profits. 
Benefits are not definitely deter-
minable if funds arising from forfeit-
ures on termination of service, or other 
reason, may be used to provide in-
creased benefits for the remaining par-
ticipants (see § 1.401–7, relating to the 
treatment of forfeitures under a quali-
fied pension plan). A plan designed to 
provide benefits for employees or their 
beneficiaries to be paid upon retire-
ment or over a period of years after re-
tirement will, for the purposes of sec-
tion 401(a), be considered a pension 
plan if the employer contributions 
under the plan can be determined actu-
arially on the basis of definitely deter-
minable benefits, or, as in the case of 
money purchase pension plans, such 
contributions are fixed without being 
geared to profits. A pension plan may 
provide for the payment of a pension 
due to disability and may also provide 
for the payment of incidental death 
benefits through insurance or other-
wise. However, a plan is not a pension 
plan if it provides for the payment of 
benefits not customarily included in a 
pension plan such as layoff benefits or 
benefits for sickness, accident, hos-
pitalization, or medical expenses (ex-
cept medical benefits described in sec-
tion 401(h) as defined in paragraph (a) 
of § 1.401–14). 

(ii) A profit-sharing plan is a plan es-
tablished and maintained by an em-
ployer to provide for the participation 
in his profits by his employees or their 
beneficiaries. The plan must provide a 
definite predetermined formula for al-
locating the contributions made to the 
plan among the participants and for 
distributing the funds accumulated 
under the plan after a fixed number of 
years, the attainment of a stated age, 
or upon the prior occurrence of some 
event such as layoff, illness, disability, 
retirement, death, or severance of em-
ployment. A formula for allocating the 
contributions among the participants 
is definite if, for example, it provides 
for an allocation in proportion to the 

basic compensation of each partici-
pant. A plan (whether or not it con-
tains a definite predetermined formula 
for determining the profits to be shared 
with the employees) does not qualify 
under section 401(a) if the contribu-
tions to the plan are made at such 
times or in such amounts that the plan 
in operation discriminates in favor of 
officers, shareholders, persons whose 
principal duties consist in supervising 
the work of other employees, or highly 
compensated employees. For the rules 
with respect to discrimination, see 
§§ 1.401–3 and 1.401–4. A profit-sharing 
plan within the meaning of section 401 
is primarily a plan of deferred com-
pensation, but the amounts allocated 
to the account of a participant may be 
used to provide for him or his family 
incidental life or accident or health in-
surance. See §§ 1.72–15, 1.72–16, and 
1.402(a)–1(e) for rules regarding the tax 
treatment of incidental life or accident 
or health insurance. 

(iii) A stock bonus plan is a plan es-
tablished and maintained by an em-
ployer to provide benefits similar to 
those of a profit-sharing plan, except 
that the contributions by the employer 
are not necessarily dependent upon 
profits and the benefits are distribut-
able in stock of the employer company. 
For the purpose of allocating and dis-
tributing the stock of the employer 
which is to be shared among his em-
ployees or their beneficiaries, such a 
plan is subject to the same require-
ments as a profit-sharing plan. 

(iv) As to inclusion of full-time life 
insurance salesmen within the class of 
persons considered to be employees, see 
section 7701(a)(20). 

(2) The term ‘‘plan’’ implies a perma-
nent as distinguished from a temporary 
program. Thus, although the employer 
may reserve the right to change or ter-
minate the plan, and to discontinue 
contributions thereunder, the abandon-
ment of the plan for any reason other 
than business necessity within a few 
years after it has taken effect will be 
evidence that the plan from its incep-
tion was not a bona fide program for 
the exclusive benefit of employees in 
general. Especially will this be true if, 
for example, a pension plan is aban-
doned soon after pensions have been 
fully funded for persons in favor of 
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whom discrimination is prohibited 
under section 401(a). The permanency 
of the plan will be indicated by all of 
the surrounding facts and cir-
cumstances, including the likelihood of 
the employer’s ability to continue con-
tributions as provided under the plan. 
In the case of a profit-sharing plan, 
other than a profit-sharing plan which 
covers employees and owner-employees 
(see section 401(d)(2)(B)), it is not nec-
essary that the employer contribute 
every year or that he contribute the 
same amount or contribute in accord-
ance with the same ratio every year. 
However, merely making a single or 
occasional contribution out of profits 
for employees does not establish a plan 
of profit-sharing. To be a profit-sharing 
plan, there must be recurring and sub-
stantial contributions out of profits for 
the employees. In the event a plan is 
abandoned, the employer should 
promptly notify the district director, 
stating the circumstances which led to 
the discontinuance of the plan. 

(3) If the plan is so designed as to 
amount to a subterfuge for the dis-
tribution of profits to shareholders, it 
will not qualify as a plan for the exclu-
sive benefit of employees even though 
other employees who are not share-
holders are also included under the 
plan. The plan must benefit the em-
ployees in general, although it need 
not provide benefits for all of the em-
ployees. Among the employees to be 
benefited may be persons who are offi-
cers and shareholders. However, a plan 
is not for the exclusive benefit of em-
ployees in general if, by any device 
whatever, it discriminates either in eli-
gibility requirements, contributions, or 
benefits in favor of employees who are 
officers, shareholders, persons whose 
principal duties consist in supervising 
the work of other employees, or the 
highly compensated employees. See 
section 401(a) (3), (4), and (5). Similarly, 
a stock bonus or profit-sharing plan is 
not a plan for the exclusive benefit of 
employees in general if the funds 
therein may be used to relieve the em-
ployer from contributing to a pension 
plan operating concurrently and cov-
ering the same employees. All of the 
surrounding and attendant cir-
cumstances and the details of the plan 
will be indicative of whether it is a 

bona fide stock bonus, pension, or prof-
it-sharing plan for the exclusive ben-
efit of employees in general. The law is 
concerned not only with the form of a 
plan but also with its effects in oper-
ation. For example, section 401(a)(5) 
specifies certain provisions which of 
themselves are not discriminatory. 
However, this does not mean that a 
plan containing these provisions may 
not be discriminatory in actual oper-
ation. 

(4) A plan is for the exclusive benefit 
of employees or their beneficiaries 
even though it may cover former em-
ployees as well as present employees 
and employees who are temporarily on 
leave, as, for example, in the Armed 
Forces of the United States. A plan 
covering only former employees may 
qualify under section 401(a) if it com-
plies with the provisions of section 
401(a)(3)(B), with respect to coverage, 
and section 401(a)(4), with respect to 
contributions and benefits, as applied 
to all of the former employees. The 
term ‘‘beneficiaries’’ of an employee 
within the meaning of section 401 in-
cludes the estate of the employee, de-
pendents of the employee, persons who 
are the natural objects of the employ-
ee’s bounty, and any persons des-
ignated by the employee to share in 
the benefits of the plan after the death 
of the employee. 

(5)(i) No specific limitations are pro-
vided in section 401(a) with respect to 
investments which may be made by the 
trustees of a trust qualifying under 
section 401(a). Generally, the contribu-
tions may be used by the trustees to 
purchase any investments permitted by 
the trust agreement to the extent al-
lowed by local law. However, such a 
trust will be subject to tax under sec-
tion 511 with respect to any ‘‘unrelated 
business taxable income’’ (as defined in 
section 512) realized by it from its in-
vestments. 

(ii) Where the trust funds are in-
vested in stock or securities of, or 
loaned to, the employer or other person 
described in section 503(b), full disclo-
sure must be made of the reasons for 
such arrangement and the conditions 
under which such investments are 
made in order that a determination 
may be made whether the trust serves 
any purpose other than constituting 
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part of a plan for the exclusive benefit 
of employees. The trustee shall report 
any of such investments on the return 
which under section 6033 it is required 
to file and shall with respect to any 
such investment furnish the informa-
tion required by such return. See 
§ 1.6033–1. 

(c) Portions of years. A qualified sta-
tus must be maintained throughout the 
entire taxable year of the trust in 
order for the trust to obtain any ex-
emption for such year. But see section 
401(a)(6) and § 1.401–3. 

(d) Plan of several employers. A trust 
forming part of a plan of several em-
ployers for their employees will be 
qualified if all the requirements are 
otherwise satisfied. 

(e) Determination of exemptions and re-
turns. (1) An employees’ trust may re-
quest a determination letter as to its 
qualification under section 401 and ex-
emption under section 501. For the pro-
cedure for obtaining such a determina-
tion letter see paragraph (l) of § 601.201 
of this chapter (Statement of Proce-
dural Rules). 

(2) A trust which qualifies under sec-
tion 401(a) and which is exempt under 
section 501(a) must file a return in ac-
cordance with section 6033 and the reg-
ulations thereunder. See §§ 1.6033–1 and 
1.6033–2(a)(3). In case such a trust real-
izes any unrelated business taxable in-
come, as defined in section 512, such 
trust is also required to file a return 
with respect to such income. See para-
graph (e) of § 1.6012–2 and paragraph 
(a)(5) of § 1.6012–3 for requirements with 
respect to such returns. For informa-
tion required to be furnished periodi-
cally by an employer with respect to 
the qualification of a plan, see 
§§ 1.404(a)–2, 1.404(a)–2A, and 1.6033– 
2(a)(2)(ii)(i). 

[T.D. 6500, 25 FR 11670, Nov. 26, 1960, as 
amended by T.D. 6675, 28 FR 10118, Sept. 17, 
1963; T.D. 6722, 29 FR 5071, Apr. 14, 1964; T.D. 
7168, 37 FR 5024, Mar. 9, 1972; T.D. 7428, 41 FR 
34619, Aug. 16, 1976; T.D. 9665, 79 FR 26842, 
May 12, 2014] 

§ 1.401–2 Impossibility of diversion 
under the trust instrument. 

(a) In general. (1) Under section 
401(a)(2) a trust is not qualified unless 
under the trust instrument it is impos-
sible (in the taxable year and at any 

time thereafter before the satisfaction 
of all liabilities to employees or their 
beneficiaries covered by the trust) for 
any part of the trust corpus or income 
to be used for, or diverted to, purposes 
other than for the exclusive benefit of 
such employees or their beneficiaries. 
This section does not apply to funds of 
the trust which are allocated to pro-
vide medical benefits described in sec-
tion 401(h) as defined in paragraph (a) 
of § 1.401–14. For the rules prohibiting 
diversion of such funds and the require-
ment of reversion to the employer after 
satisfaction of all liabilities under the 
medical benefits account, see para-
graph (c) (4) and (5) of § 1.401–14. For 
rules permitting reversion to the em-
ployer of amounts held in a section 415 
suspense acount, see § 1.401(a)–2(b). 

(2) As used in section 401(a)(2), the 
phrase ‘‘if under the trust instrument 
it is impossible’’ means that the trust 
instrument must definitely and affirm-
atively make it impossible for the non-
exempt diversion or use to occur, 
whether by operation or natural termi-
nation of the trust, by power of revoca-
tion or amendment, by the happening 
of a contingency, by collateral arrange-
ment, or by any other means. Although 
it is not essential that the employer re-
linquish all power to modify or termi-
nate the rights of certain employees 
covered by the trust, it must be impos-
sible for the trust funds to be used or 
diverted for purposes other than for the 
exclusive benefit of his employees or 
their beneficiaries. 

(3) As used in section 401(a)(2), the 
phrase ‘‘purposes other than for the ex-
clusive benefit of his employees or 
their beneficiaries’’ includes all objects 
or aims not solely designed for the 
proper satisfaction of all liabilities to 
employees or their beneficiaries cov-
ered by the trust. 

(b) Meaning of ‘‘liabilities’’. (1) The in-
tent and purpose in section 401(a)(2) of 
the phrase ‘‘prior to the satisfaction of 
all liabilities with respect to employ-
ees and their beneficiaries under the 
trust’’ is to permit the employer to re-
serve the right to recover at the termi-
nation of the trust, and only at such 
termination, any balance remaining in 
the trust which is due to erroneous ac-
tuarial computations during the pre-
vious life of the trust. A balance due to 
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