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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2016), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.

\%



Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-512-
1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register.
April 1, 2016.
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THIS TITLE

Title 26—INTERNAL REVENUE is composed of twenty-two volumes. The contents
of these volumes represent all current regulations issued by the Internal Revenue
Service, Department of the Treasury, as of April 1, 2016. The first fifteen volumes
comprise part 1 (Subchapter A—Income Tax) and are arranged by sections as
follows: §§1.0-1.60; §§1.61-1.139; §§1.140-1.169; §§1.170-1.300; §§1.301-1.400; §§1.401-1.409;
§81.410-1.440; §§1.441-1.500; §§1.501-1.640; §§1.641-1.850; §§1.851-1.907; §§1.908-1.1000;
§§1.1001-1.1400; §§1.1401-1.1550; and §1.1551 to end of part 1. The sixteenth volume
containing parts 2-29, includes the remainder of subchapter A and all of Sub-
chapter B—Estate and Gift Taxes. The last six volumes contain parts 30-39 (Sub-
chapter C—Employment Taxes and Collection of Income Tax at Source); parts
40-49; parts 50-299 (Subchapter D—Miscellaneous Excise Taxes); parts 300-499 (Sub-
chapter F—Procedure and Administration); parts 500-599 (Subchapter G—Regula-
tions under Tax Conventions); and part 600 to end (Subchapter H—Internal Rev-
enue Practice).

The OMB control numbers for Title 26 appear in §602.101 of this chapter. For
the convenience of the user, §602.101 appears in the Finding Aids section of the
volumes containing parts 1 to 599.

For this volume, Robert J. Sheehan, III was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Stephen J. Frattini.
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SUBCHAPTER D—MISCELLANEOUS EXCISE TAXES

PART 40—EXCISE TAX
PROCEDURAL REGULATIONS

Sec.

40.0-1 Introduction.

40.6011(a)-1 Returns.

40.6011(a)-2 Final returns.

40.6060-1 Reporting requirements for tax re-
turn preparers.

40.6071(a)-1 Time for filing returns.

40.6071(a)-3 Time for an eligible air carrier
to file a return for the third calendar
quarter of 2001.

40.6091-1 Place for filing returns.

40.6101-1 Period covered by returns.

40.6107-1 Tax return preparer must furnish
copy of return to taxpayer and must re-
tain a copy or record.

40.6109-1 Tax return preparers furnishing
identifying numbers for returns or
claims for refund.

40.6109(a)-1 Identifying numbers.

40.61561(a)-1 Time and place for paying tax
shown on return.

40.6302(a)-1 Voluntary payments of excise
taxes by electronic funds transfer.

40.6302(c)-1 Deposits.

40.6302(c)-2 Special rules for use of Govern-
ment depositaries under section 4681.

40.6302(c)-3 Deposits under chapter 33.

40.6694-1 Section 6694 penalties applicable to
tax return preparer.

40.6694-2 Penalties for understatement due
to an unreasonable position.

40.6694-3 Penalty for understatement due to
willful, reckless, or intentional conduct.

40.6694-4 Extension of period of collection
when tax return preparer pays 15 percent
of a penalty for understatement of tax-
payer’s liability and certain other proce-
dural matters.

40.6695-1 Other assessable penalties with re-
spect to the preparation of tax returns
for other persons.

40.6696-1 Claims for credit or refund by tax
return preparers.

40.7701-1 Tax return preparer.

AUTHORITY: 26 U.S.C. 7805.

Section 40.6011(a)-1 also issued under 26
U.S.C. 6011(a).

Section 40.6011(a)-2 also issued under 26
U.S.C. 6011(a).

Section 40.6060-1 also issued under 26 U.S.C.
6060(a).

Section 40.6071(a)-1 also issued under 26
U.S.C. 6071(a).

Section 40.6071(a)-3 also issued under 26
U.S.C. 6071(a).

Section 40.6091-1 also issued under 26 U.S.C.
6091.

Section 40.6101-1 also issued under 26 U.S.C.
6101.

Section 40.6109-1 also issued under 26 U.S.C.
6109(a).

Section 40.6109-2 also issued under 26 U.S.C.
6109(a).

Section 40.6302(a)-1 also issued under 26
U.S.C. 6302 (a) and (h).

Section 40.6302(c)-1 also issued under 26
U.S.C. 6302(a) and (h).

Section 40.6302(c)-2 also issued under 26
U.S.C. 6302(a).

Section 40.6302(c)-3 also issued under 26
U.S.C. 6302(a).

Section 40.6695-1 also issued under 26 U.S.C.
6695(b).

SOURCE: T.D. 8442, 57 FR 48177, Oct. 22, 1992,
unless otherwise noted.

§40.0-1 Introduction.

(a) In general. The regulations in this
part 40 are designated ‘‘Excise Tax Pro-
cedural Regulations.” The regulations
set forth administrative provisions re-
lating to the excise taxes imposed by
chapters 31, 32, 33, 34, 36, 38, 39, and 49
(except for the chapter 32 tax imposed
by section 4181 (firearms tax) and the
chapter 36 taxes imposed by sections
4461 (harbor maintenance tax) and 4481
(heavy vehicle use tax)), and to floor
stocks taxes imposed on articles sub-
ject to any of these taxes. Chapter 31
relates to retail excise taxes; chapter
32 to manufacturers’ excise taxes;
chapter 33 to taxes imposed on commu-
nications services and air transpor-
tation; chapter 34 to taxes imposed on
certain insurance policies; chapter 36
to taxes imposed on transportation by
water; chapter 38 to environmental
taxes; chapter 39 to taxes imposed on
registration-required obligations; and
chapter 49 to taxes imposed on indoor
tanning services. References in this
part to ‘‘taxes’ also include references
to the fees imposed by sections 4375 and
4376. See parts 43, 46, 48, 49, and 52 of
this chapter for regulations relating to
the imposition of tax.

(b) References to forms. Any reference
to a form in this part is also a ref-
erence to any other form designated for
the same use by the Commissioner
after October 22, 1992.

(c) Definition of semimonthly period.
The term ‘‘semimonthly period’” means
the first 15 days of a calendar month
(the ‘‘first semimonthly period’’) or the



§40.6011(a)-1

portion of a calendar month following
the 15th day of the month (the ‘‘second
semimonthly period’’).

(d) Effective/applicability date. This
part applies to returns that relate to
periods beginning after March 31, 2013.
For rules that apply before that date,
see 26 CFR part 40 (revised as of April
1, 2013).

[T.D. 8442, 57 FR 48177, Oct. 22, 1992; 58 FR
6575, Jan. 29, 1993, as amended by T.D. 8887, 65
FR 36326, June 8, 2000; T.D. 8963, 66 FR 41776,
Aug. 9, 2001; T.D. 9486, 75 FR 33686, June 15,
2010; T.D. 9602, 77 FR 72728, Dec. 6, 2012; T.D.
9621, 78 FR 34876, June 11, 2013]

§40.6011(a)-1 Returns.

(a) In general—(1) Return required. The
return of any tax to which this part 40
applies must be made on Form 720,
Quarterly Federal Excise Tax Return, ac-
cording to the instructions applicable
to the form. The requirement for filing
a return under this part 40 applies sep-
arately to each tax listed by IRS Num-
ber on Form 720. Except as provided in
this paragraph (a)(1), an entry must be
made on the line for the IRS Number in
order to file a return of the tax cor-
responding to that number. The entry
on an IRS Number line of the word
“‘none,” ‘‘zero,” or comparable entry
clearly indicating a denial of liability
constitutes a return of that tax. The
entry of the word ‘‘none’” across the re-
turn or in the summary portion, pro-
vided it clearly indicates a denial of 1li-
ability for all taxes, constitutes a re-
turn of all taxes listed on Form 720.

(2) Period covered by return—@1) In gen-
eral. Except as provided in paragraphs
(b) and (c) of this section, the return
must be made for a period of one cal-
endar quarter. A return must be filed
for the first calendar quarter in which
liability for tax is incurred (or in which
tax must be collected and paid over)
and for each subsequent calendar quar-
ter, whether or not liability is incurred
(or tax must be collected and paid over)
during that subsequent quarter, until a
final return under §40.6011(a)-2 is filed.
In the case of one-time filings (as de-
fined in §40.6011(a)-2(b)) and returns of
floor stocks taxes under §40.6011(a)-
2(c), a first return is also a final return.

(ii) First return. A person’s return is a
first return if the person was not re-
quired under this part 40 to file a re-

26 CFR Ch. | (4-1-16 Edition)

turn (other than a final return) for the
preceding period.

(iii) Floor stocks tax return. A return
reporting liability for a floor stocks
tax described in §40.0-1(a) is a return
for the calendar quarter in which the
tax payment is due and not the cal-
endar quarter in which the liability for
tax is incurred.

(3) Person required to file the return.
Except in the case of a tax required to
be collected and paid over, the person
incurring liability for tax must file the
return. In the case of a tax required to
be collected and paid over, the person
required to collect the tax (and not the
person incurring liability) must file
the return.

(b) Monthly and semimonthly returns—
(1) In general. If the district director
determines that any person that is re-
quired under this section to file returns
has failed to comply in a timely man-
ner with the requirements of this part
40 relating to returns, payments, and
deposits of tax, that person will be re-
quired, if so notified in writing by the
district director, to make a return for
a monthly or semimonthly period (as
defined in §40.0-1(c)). Each person so
notified by the district director must
make a return for the calendar month
or semimonthly period in which the no-
tice is received and for each calendar
month or semimonthly period there-
after until the person has filed a final
return or until the person is notified by
the district director to resume making
quarterly returns.

(2) Certain persons liable for tax on tax-
able fuel. The district director may re-
quire a person to make a return of tax
for a monthly or semimonthly period
in the manner prescribed in paragraph
(b)(1) of this section if the person—

(i) Is a bonded registrant (as defined
in §48.4101-1(b) of this chapter) at any
time during the period;

(ii) Has been registered under section
4101 for less than one year at the begin-
ning of the period;

(iii) Meets the acceptable risk test of
§48.4101-1(f)(3) of this chapter by reason
of §48.4101-1(f)(3)(i)(B) of this chapter
at any time during the period;

(iv) Has failed to comply with the ap-
plicable provisions of §48.4101-1(h) of
this chapter (relating to the terms and
conditions of registration);
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(v) Is liable for tax under §48.4082—-4(a)
of this chapter (relating to the back-up
tax on diesel fuel and kerosene) at any
time during the period; or

(vi) Is liable for tax under section
4081 (relating to the tax on taxable
fuel) at any time during the period and
is not registered under section 4101 at
that time.

(c) Fees on health insurance policies
and self-insured health plans—(1) In gen-
eral. A return that reports liability im-
posed by section 4375 or 4376 is a return
for policies or plans with policy or plan
yvears ending in the previous calendar
year, and, for issuers that determine
the average number of lives covered
under a policy for purposes of section
4375 using the member months method
under §46.4375-1(c)(2)(v) or the state
form method under §46.4375-1(c)(2)(vi)
of this chapter, the return is for all
policies in effect during the previous
calendar year. The second sentence of
paragraph (a)(2)(i) of this section (re-
lating to filing quarterly returns re-
gardless of whether liability is in-
curred) does not apply to a person that
files a Form 720, ‘“‘Quarterly Federal
Excise Tax Return,” only to report li-
ability imposed by section 4375 or 4376.

(2) Applicability date. This paragraph
(c) applies to returns that report liabil-
ity imposed by section 4375 or 4376.

[T.D. 8442, 57 FR 48177, Oct. 22, 1992, as
amended by T.D. 8659, 61 FR 10452, Mar. 14,
1996; 61 FR 58005, Nov. 12, 1996; T.D. 8748, 63
FR 25, Jan. 2, 1998; T.D. 8879, 656 FR 17153,
Mar. 31, 2000; T.D. 8887, 66 FR 36326, June 8,
2000; T.D. 8963, 66 FR 41776, Aug. 9, 2001; T.D.
9602, 77 FR 72728, Dec. 6, 2012]

§40.6011(a)-2 Final returns.

(a) In general—(1) Permanent cessation
of operations. Any person that is re-
quired under §40.6011(a)-1 to make re-
turns and that permanently ceases all
operations with respect to which liabil-
ity for tax was incurred (or with re-
spect to which tax had to be collected
and paid over) must make a final re-
turn in accordance with the instruc-
tions applicable to the form on which
the return is made. A person does not
make a final return if only a tem-
porary or partial cessation of such op-
erations occurs and must continue to
file returns as required under
§40.6011(a)-1.

§40.6071(a)-1

(2) Change in law without cessation of
operations. Any person that is required
under §40.6011(a)-1 to make returns
must make a final return in accordance
with the instructions applicable to the
form on which the return is made if, by
reason of a change in law, that person
is no longer liable for any tax (or, in
the case of a collected tax, is no longer
responsible for collecting and paying
over any tax). For example, if the tax
on a product is changed from a retail
tax to a manufacturers tax, a retailer
formerly liable for the tax but now
buying the product tax-paid from its
supplier must make a final return (as-
suming that the retailer has no other
tax liability reportable on the return).

(b) Special rule for one-time filings—(1)
In general. A first return is also a final
return if it is a one-time filing. A re-
turn is a one-time filing if the person
reporting tax does not engage in any
activity with respect to which tax is
reportable on the return in the course
of a trade or business.

(2) Deposits not  required. See
§40.6302(c)-1(e)(2) for a rule providing
that no deposit of taxes reported on a
one-time filing is required.

(c) Special rule for floor stocks taxes. A
first return reporting only floor stocks
taxes under this part 40 is also a final
return.

[T.D. 8442, 57 FR 48177, Oct. 22, 1992, as
amended by T.D. 8685, 61 FR 58005, Nov. 12,
1996; T.D. 8963, 66 FR 41776, Aug. 9, 2001]

§40.6060-1 Reporting requirements for
tax return preparers.

(a) In general. A person that employs
one or more tax return preparers to
prepare a return or claim for refund of
any tax to which this part 40 applies
other than for the person, at any time
during a return period, shall satisfy the
recordkeeping and inspection require-
ments in the manner stated in §1.6060—
1 of this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78454, Dec. 22, 2008; 74 FR
5105, Jan. 29, 2009]
§40.6071(a)-1 Time for filing returns.

(a) Quarterly returns. Each quarterly
return required under §40.6011(a)-1(a)(2)



§40.6071(a)-3

must be filed by the last day of the
first calendar month following the
quarter for which it is made.

(b) Monthly and semimonthly returns—
(1) Monthly returns. Each monthly re-
turn required under §40.6011(a)-1(b)
must be filed by the fifteenth day of
the month following the month for
which it is made.

(2) Semimonthly returns. Each semi-
monthly return required under
§40.6011(a)-1(b) must be filed by the last
day of the semimonthly period (as de-
fined in §40.0-1(c)) following the semi-
monthly period for which it is made.

(c) Fees on health insurance policies
and self-insured health plans—(1) Speci-
fied health insurance policies. A return
that reports liability for the fee im-
posed by section 4375 must be filed by
July 31 of the calendar year imme-
diately following the last day of the
policy year. For issuers that determine
the average number of lives covered
under the policy for section 4375 using
the member months method under
§46.4375-1(c)(2)(v) or the state form
method under §46.4375-1(c)(2)(vi), the
return must be filed by July 31 of the
immediately following calendar year.
Thus, for example, a return that re-
ports liability for the fee imposed by
section 4375 for the year ending on De-
cember 31, 2012, must be filed by July
31, 2013.

(2) Applicable self-insured health plans.
A return that reports liability for the
fee imposed by section 4376 for a plan
year must be filed by July 31 of the cal-
endar year immediately following the
last day of the plan year. Thus, for ex-
ample, a return that reports liability
for the fee imposed by section 4376 for
the plan year ending on January 31,
2013, must be filed by July 31, 2014.

(d) Effective/Applicability date. Para-
graphs (a) and (b) of this section apply
to returns for calendar quarters begin-
ning on or after October 1, 2001, and
paragraph (c) of this section applies to
returns that report liability imposed
by section 4375 or 4376.

[T.D. 8442, 57 FR 48177, Oct. 22, 1992, as
amended by T.D. 8963, 66 FR 41776, Aug. 9,
2001; T.D. 9602, 77 FR 72728, Dec. 6, 2012]
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§40.6071(a)-3 Time for an eligible air
carrier to file a return for the third
calendar quarter of 2001.

(a) In general. If, in the case of an eli-
gible air carrier, the quarterly return
required under §40.6011(a)-1(a) for the
third calendar quarter of 2001 includes
tax imposed by subchapter C of chapter
33—

(1) The requirements of §40.6071(a)-2
as in effect on August 7, 2001, do not
apply to the return; and

(2) The return must be filed by Janu-
ary 15, 2002.

(b) Definition of eligible air carrier. Eli-
gible air carrier has the same meaning
as provided in section 301(a)(2) of the
Air Transportation Safety and System
Stabilization Act; that is, any domes-
tic corporation engaged in the trade or
business of transporting (for hire) per-
sons by air if such transportation is
available to the general public.

(c) Effective date. This section is ap-
plicable with respect to returns that
relate to the third calendar quarter of
2001.

[T.D. 8983, 67 FR 5471, Feb. 6, 2002]

§40.6091-1 Place for filing returns.

(a) Quarterly returns. Except as pro-
vided in paragraphs (b) and (c) of this
section, returns must be filed in ac-
cordance with the instructions applica-
ble to the form on which the return is
made.

(b) Hand-carried returns—(1) Persons
other than corporations. Returns of per-
sons other than corporations that are
filed by hand carrying must be filed
with any person assigned the responsi-
bility to receive hand-carried returns
in the local Internal Revenue Service
office that serves the principal place of
business or legal residence of the per-
son.

(2) Corporations. Returns of corpora-
tions that are filed by hand carrying
must be filed with any person assigned
the responsibility to receive hand-car-
ried returns in the local Internal Rev-
enue Service office that serves the
principal place of business or principal
office or agency of the corporation.

(c) Monthly and semimonthly returns.
Monthly and semimonthly returns re-
quired under §40.6011(a)-1(b) must be
filed in accordance with the forms and
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instructions, or other published guid-
ance.

[T.D. 8442, 57 FR 48177, Oct. 22, 1992, as
amended by T.D. 8968, 66 FR 41776, Aug. 9,
2001; T.D. 9158, 69 FR 55744, Sept. 16, 2004;
T.D. 9602, 77 FR 72728, Dec. 6, 2012]

§40.6101-1 Period covered by returns.

See §40.6011(a)-1(a)(2) for the rules re-
lating to the period covered by the re-
turn.

[T.D. 8963, 66 FR 41776, Aug. 9, 2001]

§40.6107-1 Tax return preparer must
furnish copy of return to taxpayer
and must retain a copy or record.

(a) In general. A person who is a sign-
ing tax return preparer of any return
or claim for refund of any tax to which
this part 40 applies shall furnish a com-
pleted copy of the return or claim for
refund to the taxpayer and retain a
completed copy or record in the man-
ner stated in §1.6107-1 of this chapter.

(b) Effective/applicability date. This
section is applicable for returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78454, Dec. 22, 2008; 74 FR
5105, Jan. 29, 2009]

§40.6109-1 Tax return preparers fur-
nishing identifying numbers for re-
turns or claims for refund.

(a) In general. Each return or claim
for refund of any tax to which this part
40 applies prepared by one or more
signing tax return preparers must in-
clude the identifying number of the
preparer required by §1.6695-1(b) of this
chapter to sign the return or claim for
refund in the manner stated in §1.6109-
2 of this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78454, Dec. 22, 2008; 74 FR
5105, Jan. 29, 2009]

§40.6151(a)-1 Time and place for pay-
ing tax shown on return.

Except as provided by statute, the
tax must be paid at the time prescribed
in §40.6071(a)-1 for filing the return,
and at the place prescribed in §40.6091-
1 for filing the return.

[T.D. 8968, 66 FR 41776, Aug. 9, 2001]

§40.6302(c)-1

§40.6302(a)-1 Voluntary payments of
excise taxes by electronic funds
transfer.

Any person may voluntarily remit by
electronic funds transfer any payment
of tax to which this part 40 applies.
Such payment must be made in accord-
ance with procedures prescribed by the
Commissioner.

[T.D. 8828, 64 FR 37677, July 13, 1999]

§40.6302(c)-1 Deposits.

(a) In general—(1) Semimonthly depos-
its required. Except as provided by stat-
ute, or by paragraph (e) of this section,
each person required under §40.6011(a)-
1(a)(2) to file a quarterly return must
make a deposit of tax for each semi-
monthly period (as defined in §40.0-
1(c)) in which tax liability is incurred.

(2) Treatment of taxes imposed by chap-
ter 33. For purposes of this part 40, tax
imposed by chapter 33 (relating to com-
munications and air transportation) is
treated as a tax liability incurred dur-
ing the semimonthly period—

(i) In which that tax is collected; or

(ii) In the case of the alternative
method, in which that tax is considered
as collected.

(3) Definition of met tax liability. Net
tax liability means the tax liability for
the specified period plus or minus any
adjustments allowable in accordance
with the instructions applicable to the
form on which the return is made.

(4) Computation of net tax liability for a
semimonthly period. The net tax liabil-
ity for a semimonthly period may be
computed by—

(i) Determining the net tax liability
incurred during the semimonthly pe-
riod; or

(ii) Dividing by two the net tax li-
ability incurred during the calendar
month that includes that semimonthly
period, provided that this method of
computation is used for all semi-
monthly periods in the calendar quar-
ter.

(b) Amount of deposit—(1) In general.
The deposit of tax for each semi-
monthly period must be not less than
95 percent of the amount of net tax li-
ability incurred during the semi-
monthly period.

(2) Safe harbor rules—(i) Applicability.
The safe harbor rules of this paragraph
(b)(2) are applied separately to taxes
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deposited under the alternative method
provided in §40.6302(c)-3 (alternative
method taxes) and to the other taxes
for which deposits are required under
this section (regular method taxes).

(i1) Regular method tares. Any person
that made a return of tax reporting
regular method taxes for the second
preceding calendar quarter (the look-
back quarter) is considered to have
complied with the requirement of this
part 40 for deposit of regular method
taxes for the current calendar quarter
if—

(A) The deposit of regular method
taxes for each semimonthly period in
the current calendar quarter is not less
than ¥% of the net tax liability for reg-
ular method taxes reported for the
look-back quarter;

(B) Each deposit is made on time;

(C) The amount of any underpayment
of regular method taxes is paid by the
due date of the return; and

(D) The person’s liability does not in-
clude any regular method tax that was
not imposed at all times during the
look-back quarter or a tax on a chem-
ical not subject to tax at all times dur-
ing the look-back quarter.

(iii) Alternative method taxes. Any per-
son that made a return of tax reporting
alternative method taxes for the look-
back quarter is considered to have
complied with the requirement of this
part 40 for deposit of alternative meth-
od taxes for the current calendar quar-
ter if—

(A) The deposit of alternative method
taxes for each semimonthly period in
the current calendar quarter is not less
than ¥ of the net tax liability for al-
ternative method taxes reported for
the look-back quarter;

(B) Each deposit is made on time;

(C) The amount of any underpayment
of alternative method taxes is paid by
the due date of the return; and

(D) The person’s liability does not in-
clude any alternative method tax that
was not imposed at all times during
the look-back quarter and the month
preceding the look-back quarter.

(iv) Modification for tax rate increase.
The safe harbor rules of this paragraph
(b)(2) do not apply to regular method
taxes or alternative method taxes for
the first and second calendar quarters
beginning on or after the effective date
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of an increase in the rate of any tax to
which this part 40 applies unless the
deposit of those taxes for each semi-
monthly period in the calendar quarter
is not less than % of the tax liability
the person would have had with respect
to those taxes for the look-back quar-
ter if the increased rate of tax had been
in effect for the look-back quarter.

(v) Failure to comply with deposit re-
quirements. If a person fails to make de-
posits as required under this part 40,
the IRS may withdraw the person’s
right to use the safe harbor rules of
this paragraph (b)(2).

(c) Time to deposit—(1) In general. The
deposit of tax for any semimonthly pe-
riod must be made by the 14th day of
the following semimonthly period un-
less such day is a Saturday, Sunday, or
legal holiday in the District of Colum-
bia in which case the immediately pre-
ceding day which is not a Saturday,
Sunday, or legal holiday in the District
of Columbia is treated as the 14th day.
Thus, generally, the deposit of tax for
the first semimonthly period in a
month is due by the 29th day of that
month and the deposit of tax for the
second semimonthly period in a month
is due by the 14th day of the following
month.

(2) Exceptions. See §40.6302(c)-2 for the
special rules for September. See
§40.6302(c)-3 for the special rules for de-
posits under the alternative method.

(d) Deposits required by electronic funds
transfer. All deposits required by this
part must be made by electronic funds
transfer, as that term is defined in
§31.6302-1(h)(4) of this chapter.

(e) Exceptions—(1) Tazxes excluded. No
deposit is required in the case of the
taxes imposed by—

(i) Section 4042 (relating to fuel used
on inland waterways);

(ii) Section 4161 (relating to sport
fishing equipment and bows and arrow
components);

(iii) Section 4682(h) (relating to floor
stocks tax on ozone-depleting chemi-
cals);

(iv) Sections 4375 and 4376 (relating to
fees on health insurance policies and
self-insured health plans); and

(v) Section 5000B (relating to indoor
tanning services).
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(2) One-time filings. No deposit is re-
quired in the case of any taxes report-
able on a one-time filing (as defined in
§40.6011(a)-2(b)).

(3) De minimis exception. For any cal-
endar quarter, no deposit is required if
the net tax liability for the quarter
does not exceed $2,500.

(f) Effective/applicability date. This
section applies to deposits and pay-
ments made after March 31, 2013. For
rules that apply before that date, see 26
CFR part 40 (revised as of April 1, 2013).

[T.D. 8963, 66 FR 41776, Aug. 9, 2001, as amend-
ed by T.D. 9486, 75 FR 33686, June 15, 2010;
T.D. 9507, 756 FR 75903, Dec. 7, 2010; T.D. 9602,
77 FR 72728, Dec. 6, 2012; T.D. 9621, 78 FR
34846, June 11, 2013]

§40.6302(c)-2 Special rules for Sep-
tember.

(a) In general—(1) Separate deposits re-
quired for the second semimonthly period.
In the case of deposits of taxes not de-
posited under the alternative method
(regular method taxes) for the second
semimonthly period in September, sep-
arate deposits are required for the pe-
riod September 16th through 26th and
for the period September 27th through
30th.

(2) Amount of deposit—(i) In general.
The deposits of regular method taxes
for the period September 16th through
26th and the period September 27th
through 30th must be not less than 95
percent of the net tax liability for reg-
ular method taxes incurred during the
respective periods. The net tax liabil-
ity for regular method taxes incurred
during these periods may be computed
by—

(A) Determining the amount of net
tax liability for regular method taxes
reasonably expected to be incurred dur-
ing the second semimonthly period in
September;

(B) Treating %15 of the amount deter-
mined under paragraph (a)(2)(i)(A) of
this section as the net tax liability for
regular method taxes incurred during
the period September 16th through
26th; and

(C) Treating the remainder of the
amount determined under paragraph
(a)(2)(1)(A) of this section (adjusted to
reflect the amount of net tax liability
for regular method taxes actually in-
curred through the end of September)
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as the net tax liability for regular
method taxes incurred during the pe-
riod September 27th through 30th.

(ii) Safe harbor rules. The safe harbor
rules in §40.6302(c)-1(b)(2) do not apply
for the third calendar quarter unless—

(A) The deposit of taxes for the pe-
riod September 16th through 26th is not
less than 1Yo of the net tax liability for
regular method taxes reported for the
look-back quarter; and

(B) The total deposit of taxes for the
second semimonthly period in Sep-
tember is not less than % of the net tax
liability for regular method taxes re-
ported for the look-back quarter.

(3) Time to deposit. (i) The deposit re-
quired for the period beginning Sep-
tember 16th must be made by Sep-
tember 29th unless—

(A) September 29th is a Saturday, in
which case the deposit must be made
by September 28th; or

(B) September 29th is a Sunday, in
which case the deposit must be made
by September 30th.

(ii) The deposit required for the pe-
riod ending September 30th must be
made at the time prescribed in
§40.6302(c)-1(c).

(b) Persons mot required to use elec-
tronic funds transfer. The rules of this
section are applied with the following
modifications in the case of a person
not required to deposit taxes by elec-
tronic funds transfer.

(1) Periods. The deposit periods for
the separate deposits required under
paragraph (a) of this section are Sep-
tember 16th through 25th and Sep-
tember 26th through 30th.

(2) Amount of deposit. In computing
the amount of deposit required under
paragraph (a)(2)(i)(B) of this section,
the applicable fraction is 1%s. In com-
puting the amount of deposit required
under paragraph (a)(2)(ii)(A) of this
section, the applicable fraction is 1%eo.

(3) Time to deposit. In the case of the
deposit required under paragraph (a) of
this section for the period beginning
September 16th, the deposit must be
made by September 28th unless—

(i) September 28th is a Saturday, in
which case the deposit must be made
by September 27th; or

(ii) September 28th is a Sunday, in
which case the deposit must be made
by September 29th.
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(c) Effective date. This section is ap-
plicable with respect to deposits that
relate to calendar quarters beginning
on or after October 1, 2001, except that
paragraph (b) of this section does not
apply after December 31, 2010.

[T.D. 8963, 66 FR 41777, Aug. 9, 2001, as amend-
ed by T.D. 9507, 75 FR 75904, Dec. 7, 2010]

§40.6302(c)-3 Deposits under chapter
33.

(a) Owverview. This section sets forth
an alternative method for computing
the amount of deposits of taxes im-
posed by chapter 33, and provides rules
relating to the time for making a de-
posit and the amount of tax to be re-
ported on the return of tax for each
quarter by persons using the alter-
native method. The safe harbor rules
for computing deposits of tax using the
alternative method and the general
rules relating to deposits are set forth
in §40.6302(c)-1 and apply unless incon-
sistent with the rules set forth below.

(b) Alternative method for computing
deposits—(1) In general—(i) Alternative
method. Any person required to collect
and pay over any tax imposed by chap-
ter 33 may compute the amount of that
tax to be deposited on the basis of
amounts considered as collected (the
“alternative method”) instead of on
the basis of actual collections of tax.

(i1) Using more than one method to com-
pute deposits. A person may compute
deposits of tax imposed by one or more
sections of chapter 33 using the alter-
native method provided by this section
and compute deposits of taxes imposed
by other sections of chapter 33 on the
basis of amounts actually collected
using the rule of §40.6302(c)-1(c)(1). For
purposes of this paragraph (b)(1)(ii), the
taxes imposed by section 4261(a) and (b)
are treated as taxes imposed by the
same section.

(2) Applicability—(@{) In general. A per-
son may use the alternative method
with respect to a tax only if the per-
son—

(A) Separately accounts for the tax
in accordance with paragraph (b)(2)(ii)
of this section; and

(B) Makes a return of the tax on the
basis of the amount of the tax that is
considered as collected.
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(ii) Separate account. The account re-
quired under paragraph (b)(2)(i)(A) of
this section (the separate account)—

(A) Must reflect for each month all
items of tax that are included in
amounts billed or tickets sold to cus-
tomers during the month;

(B) May not reflect an item of adjust-
ment for any month during a quarter if
the adjustment results from a refusal
to pay or inability to collect the tax
and the uncollected tax has not been
reported under §49.4291-1 of this chap-
ter on or before the due date of the re-
turn for that quarter; and

(C) Must reflect for each month items
of adjustment (including bad debts and
errors) relating to the tax for prior
months within the period of limita-
tions on credits or refunds.

(iii) Change of method. The method of
computing deposits of tax imposed by a
section of chapter 33 (as described in
paragraph (b)(1)(ii) of this section) may
be changed only at the beginning of a
calendar quarter. Before a person
changes the method used to compute
the amount of tax to be deposited and
reported for a calendar quarter, the
person must notify the Commissioner
so that proper adjustments may be
made in order to properly reflect that
person’s collections of excise tax.

(3) Period during which taxr is consid-
ered as collected. For purposes of this
section, the tax included in amounts
billed or tickets sold during a semi-
monthly period (as defined in §40.0-
1(c)) is considered as collected during
the first seven days of the second fol-
lowing semimonthly period. Thus, the
tax included in amounts billed or tick-
ets sold during the first semimonthly
period of a calendar month is consid-
ered as collected during the period of
the 1st day through the 7th day of the
following month; the tax included in
amounts billed or tickets sold during
the second semimonthly period of a
calendar month is considered as col-
lected during the period of the 16th day
through the 22nd day of the following
month.

(4) When amounts are billed. For pur-
poses of this section, an amount is
billed on the earlier of the date the
amount is received or the date a bill
for the amount is rendered.
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(c) Time to deposit. Under the alter-
native method, the deposit of tax for
any semimonthly period must be made
by the third business day after the sev-
enth day of that semimonthly period.
For purposes of this paragraph (c), a
“business day’’ is any calendar day
other than a Saturday, Sunday, or
legal holiday. The term legal holiday
means a legal holiday in the District of
Columbia as defined in section 7503.
Thus, for example, the deposit for the
semimonthly period beginning on Jan-
uary 1, 2011 (relating to amounts billed
between December 1st and December
15, 2010) is due by January 12, 2011,
three business days after January 7,
the seventh day of the semimonthly pe-
riod. The deposit for the semimonthly
period beginning on October 1, 2011 (re-
lating to amounts billed between Sep-
tember 1st and September 15, 2011), is
due by October 13, 2011, due to the Oc-
tober 10, 2011, Columbus Day holiday.

(d) Computation of net amount of taxr
that is considered as collected during a
semimonthly period. The net amount of
tax that is considered as collected dur-
ing the semimonthly period must be ei-
ther the net amount of tax reflected in
the separate account for the cor-
responding semimonthly period of the
preceding month or one-half the net
amount of tax reflected in the separate
account for the preceding month.

(e) Reporting of tax. If a tax is depos-
ited under the alternative method for a
calendar quarter, the return of tax for
the quarter must report the net
amount of the tax that is considered as
collected during the quarter and not
the amount of the tax that is actually
collected during the quarter. The
amount to be reported for each month
is the net amount of tax reflected in
the separate account for the preceding
month. For example, amounts billed in
December, January, and February are
considered as collected during January,
February, and March, and are reported
as the collections of tax for January,
February, and March (the first cal-
endar quarter). Thus, the net amount
of tax reflected in the separate ac-
counts for December, January, and
February is the amount reported as
collections for the first quarter.

(f) Special rules for September—(1) De-
posits required. In the case of alter-
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native method taxes charged (that is,
included in amounts billed or tickets
sold) during the first semimonthly pe-
riod in September, separate deposits
are required for the taxes charged dur-
ing the period September 1lst-11th and
the period September 12th-15th.

(2) Time to deposit—(i) In general. The
deposit required for alternative method
taxes charged during the period begin-
ning September 1st must be made by
September 29. The deposit required for
alternative method taxes charged dur-
ing the period ending September 15th
must be made at the time prescribed in
paragraph (c) of this section for mak-
ing deposits for the first semimonthly
period in October.

(ii) Due date on Saturday or Sunday. A
deposit that would otherwise be due on
September 29 must be made by Sep-
tember 28 if September 29 is a Saturday
and by September 30 if September 29 is
a Sunday.

(3) Amount of deposit. The deposits of
alternative method taxes required for
the period September 1lst-11th and the
period September 12th-15th must be
not less than the amount of alternative
method taxes charged during the re-
spective periods. The amount of alter-
native method taxes charged during
these periods may be computed by—

(i) Determining the net amount of al-
ternative method taxes reflected in the
separate account for the first semi-
monthly period in September (or one-
half of the net amount of alternative
method taxes reasonably expected to
be reflected in the separate account for
the month of September);

(ii) Treating 1145 of that amount as
the amount of taxes charged during the
period September 1st-11th; and

(iii) Treating the remainder of the
amount determined under paragraph
(£)(3)(1) of this section (adjusted, if that
amount is based on reasonable expecta-
tions, to reflect actual taxes charged
through the end of September) as the
amount charged during the period Sep-
tember 12th-15th.

(4) Safe harbor rule based on look-back
quarter liability. The safe harbor rule of
§40.6302(c)-1(b)(2) does not apply for the
fourth calendar quarter unless—

(i) The deposit for alternative meth-
od taxes charged during the period Sep-
tember 1st-11th is not less than %o of
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the net tax liability reported for alter-
native method taxes for the look-back
quarter; and

(ii) The total deposit for alternative
method taxes charged during the first
semimonthly period in September is
not less than % of the net tax liability
reported for alternative method taxes
for the look-back quarter.

(5) Persons mnot required to use elec-
tronic funds transfer. In the case of a
person that is not required to deposit
excise taxes by electronic funds trans-
fer (a non-EFT depositor), the rules of
this paragraph (f) apply with the fol-
lowing modifications:

(i) The taxes for which separate de-
posits must be made are the taxes
charged during the periods September
1st-10th and September 11th-15th.

(ii) The deposit required for taxes
charged during the period beginning
September 1st must be made by Sep-
tember 28. A deposit that would other-
wise be due on September 28 must be
made by September 27 if September 28
is a Saturday and by September 29 if
September 28 is a Sunday.

(iii) The generally applicable frac-
tions and percentage are modified to
reflect the different deposit periods in
accordance with the following table:

Modifications for non-
EFT depositors

Generally applicable fractions and
percentage

10/15.
. | 10/90.
63.33 percent.

(g) Effective date. This section is ap-
plicable with respect to deposits and
returns that relate to taxes that are
considered as collected in calendar
quarters beginning on or after October
1, 2001, except that paragraph
(b)(2)(1)(B) of this section is applicable
October 1, 2004, and except that para-
graph (f)(b) of this section does not
apply after December 31, 2010.

[T.D. 8442, 57 FR 48177, Oct. 22, 1992, as
amended by T.D. 8685, 61 FR 58006, Nov. 12,
1996; 63 FR 15292, Mar. 31, 1998; T.D. 8963, 66
FR 41778, Aug. 9, 2001; T.D. 9051, 68 FR 15941,
Apr. 2, 2003; T.D. 9149, 69 FR 48394, Aug. 10,
2004; T.D. 9221, 70 FR 49869, Aug. 25, 2005; T.D.
9507, 75 FR 75904, Dec. 7, 2010; 76 FR 709, Jan.
6, 2011]
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§40.6694-1 Section 6694 penalties ap-
plicable to tax return preparer.

(a) In general. For general definitions
regarding section 6694 penalties appli-
cable to preparers of returns or claims
for refund of any tax to which this part
40 applies, see §1.6694-1 of this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78454, Dec. 22, 2008; 74 FR
5106, Jan. 29, 2009]

§40.6694-2 Penalties for understate-
ment due to an unreasonable posi-
tion.

(a) In general. A person who is a tax
return preparer of any return or claim
for refund of any tax to which this part
40 applies shall be subject to penalties
under section 6694(a) in the manner
stated in §1.6694-2 of this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78455, Dec. 22, 2008; 74 FR
5106, Jan. 29, 2009]

§40.6694-3 Penalty for understatement
due to willful, reckless, or inten-
tional conduct.

(a) In general. A person who is a tax
return preparer of any return or claim
for refund of any tax to which this part
40 applies shall be subject to penalties
under section 6694(b) in the manner
stated in §1.6694-3 of this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78455, Dec. 22, 2008; 74 FR
5106, Jan. 29, 2009]

§40.6694-4 Extension of period of col-
lection when tax return preparer
pays 15 percent of a penalty for un-
derstatement of taxpayer’s liability
and certain other procedural mat-
ters.

(a) In general. For rules relating to
the extension of period of collection
when a tax return preparer who pre-
pared return or claim for refund of ex-
cise tax of any tax to which this part 40
applies pays 15 percent of a penalty for
understatement of taxpayer’s liability
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and procedural matters relating to the
investigation, assessment and collec-
tion of the penalties under section
6694(a) and (b), the rules under §1.6694-
4 of this chapter will apply.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78455, Dec. 22, 2008]

§40.6695-1 Other assessable penalties
with respect to the preparation of
tax returns for other persons.

(a) In general. A person who is a tax
return preparer of any return or claim
for refund of any tax to which this part
40 applies shall be subject to penalties
for failure to furnish a copy to the tax-
payer under section 6695(a) of the Inter-
nal Revenue Code (Code), failure to
sign the return under section 6695(b) of
the Code, failure to furnish an identi-
fication number under section 6695(c) of
the Code, failure to retain a copy or
list under section 6695(d) of the Code,
failure to file a correct information re-
turn under section 6695(e) of the Code,
and negotiation of a check under sec-
tion 6695(f) of the Code, in the manner
stated in §6695-1 of this chapter.

(b) Effective/applicability date. This
section is applicable for returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78455, Dec. 22, 2008; 74 FR
5106, Jan. 29, 2009]

§40.6696-1 Claims for credit or refund
by tax return preparers.

(a) In general. The rules under
§1.6696-1 of this chapter will apply for
claims for credit or refund by a tax re-
turn preparer who prepared a return or
claim for refund of any tax to which
this part 40 applies.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78455, Dec. 22, 2008; 74 FR
5106, Jan. 29, 2009]
§40.7701-1 Tax return preparer.

(a) In general. For the definition of a
tax return preparer, see §301.7701-15 of
this chapter.
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(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78455, Dec. 22, 2008]
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Subpart A—Introduction

§41.0-1 Introduction.

The regulations in this part are des-
ignated ‘“‘Highway Use Tax Regula-
tions.” The regulations in this part re-
late to the tax on the use of certain
highway vehicles imposed by section
4481 and to certain associated adminis-
trative provisions.

[T.D. 8879, 66 FR 17153, Mar. 31, 2000]
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Subpart B—Tax on Use of Certain
Highway Motor Vehicles

§41.4481-1 Imposition and computa-
tion of tax.

(a) In general. Tax is imposed on the
use during a taxable period of any reg-
istered highway motor vehicle that (to-
gether with the semitrailers and trail-
ers customarily used in connection
with highway motor vehicles of the
same type as such highway motor vehi-
cle) has a taxable gross weight of at
least 55,000 pounds.

(b) Rate of tax. For the rate of tax
generally, see section 4481(a). For the
rate of tax for certain vehicles used in
logging, see section 4483(e). For a spe-
cial rule for the taxable period in
which the tax terminates, see section
4482(d).

(c) Computation of tar—(1) In general.
Except as otherwise provided in this
paragraph (c), the tax on the use of a
particular highway motor vehicle for a
taxable period is computed as follows:

(i) For vehicles with a taxable gross
weight of at least 55,000 pounds, but not
over 75,000 pounds, add to $100 an
amount equal to $22 for each 1,000
pounds (or fraction thereof) in excess of
55,000 pounds; and

(ii) For vehicles with a taxable gross
weight over 75,000 pounds, the tax is
$550.

(2) Certain prorated taxable periods. If
the first taxable use of a particular
highway motor vehicle is made after
the first month of the taxable period,
the tax on the use of such vehicle for
such taxable period is computed by
multiplying the amount of tax that
would be due for a full taxable period
as computed under paragraph (c)(1) of
this section, by a fraction. Such frac-
tion shall have as its numerator the
number of months in the taxable period
beginning with the month of first tax-
able use and as its denominator the
number of months in the entire taxable
period. For purposes of determining the
fraction, any part of a month is count-
ed as a full month. (See example (2) of
paragraph (e) of this section.)

(3) Increase in taxable gross weight dur-
ing the taxable period. If the taxable
gross weight of a vehicle increases dur-
ing the month in which the vehicle is
first used in a taxable period, the tax
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for the vehicle for the taxable period is
computed on the basis of the increased
weight. If the taxable gross weight of a
vehicle increases after the month in
which the vehicle was first used in a
taxable period, the additional tax li-
ability, if any, that results from the in-
creased weight is calculated according
to the following formula:

(

where:

T, = Tax imposed for a full taxable period (or
partial taxable period as determined
under paragraph (c)(2) of this section) at
the vehicle’s previously reported taxable
gross weight.

T, = Tax imposed for the same taxable period
as used in T, at the vehicle’s increased
taxable gross weight.

P = The number of months in the taxable pe-
riod during which the vehicle’s taxable
gross weight was as previously reported
for such taxable period. This number
does not include the month in which the
vehicle’s taxable gross weight increased.

R = The number of months remaining in the
taxable period including the month in
which the vehicle’s taxable gross weight
was increased.

Ty X—

o)l

T, x—

e

1 1

If tax was imposed for a partial taxable
period as determined under paragraph
(c)(2) of this section, the additional tax
is determined by substituting the num-
ber of months in such partial taxable
period for ‘12’ in the above formula.

(4) Prorated taxable period for sold, de-
stroyed, or stolen vehicles—(i) In general.
The tax on a taxpayer’s use of a high-
way vehicle for a taxable period is de-
termined under paragraph (c)(4)(ii) of
this section if—

(A) The vehicle is destroyed or stolen
before the first day of the last month
in the taxable period and is not later
used by the taxpayer during the period;
or

(B) The taxpayer sells the vehicle be-
fore the first day of the last month in
the taxable period and does not later
use the vehicle during the period.

(ii) Computation of tax. If the tax on a
taxpayer’s use of a highway vehicle for
a taxable period is determined under
this paragraph (c¢)(4)(ii), the tax is com-
puted by multiplying the amount of
tax that would be due for a full taxable
period, as computed under paragraph
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(c)(1) of this section, by a fraction. The
fraction has as its numerator the num-
ber of months in the period from the
first day of the month in the period in
which the first taxable use of the high-
way motor vehicle occurs to and in-
cluding the last day of the month in
which the highway motor vehicle was
sold, destroyed, or stolen, and as its de-
nominator the number of months in
the entire taxable period. (See para-
graph (d) Example (3)(i) of this section.)

(iii) Overpayment. If a taxpayer’s li-
ability for the tax on the use of a high-
way vehicle for a taxable period is de-
termined under paragraph (c)(4)(ii) of
this section, any tax the taxpayer paid
under section 4481(a) on the use of the
vehicle for such period in excess of the
tax calculated under paragraph
(c)(4)(ii) of this section is an overpay-
ment of tax.

(iv) Definition of destroyed vehicle. For
purposes of this paragraph (c)(4), a
highway motor vehicle is destroyed if
the vehicle is damaged due to an acci-
dent or other casualty to such an ex-
tent that it is not economical to re-
build.

(v) Form and content of claim. A claim
for refund of an overpayment described
in paragraph (c)(4)(iii) of this section
must be made on Form 8849, ‘‘Claim for
Refund of Excise Taxes’ (or such other
form as the Commissioner may des-
ignate) in accordance with the instruc-
tions for that form. A claim for a cred-
it must be made on Form 2290, ‘‘Heavy
Highway Vehicle Use Tax Return” (or
such other form as the Commissioner
may designate) in accordance with the
instructions for that form. A claim for
refund or credit for any vehicle must
include—

(A) The vehicle identification num-
ber and taxable gross weight of the ve-
hicle;

(B) The date of the sale, destruction,
or theft of the vehicle; and

(C) If the vehicle was sold, the name
and address of the purchaser of the ve-
hicle.

(vi) Tax on buyer’s use of second-hand
vehicles. If a vehicle is sold during the
taxable period and a credit or refund of
the tax imposed by section 4481 is al-
lowable upon the sale under paragraph
(c)(4)(iii) of this section, tax is imposed
on the use of the vehicle after the sale
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and before the end of the taxable pe-
riod. (See paragraph (c)(4)(vii) of this
section for the rules regarding the
computation of tax after the sale and
before the end of the taxable period.)

(vil) Computation of taxr on second-
hand vehicles. The tax under paragraph
(c)(4)(vi) of this section on the use of a
vehicle after a sale upon which a credit
or refund is allowable is computed by
multiplying the amount of tax that
would be due for a full taxable period
as computed under paragraph (c)(1) of
this section by a fraction. The fraction
has as its numerator the number of
months in the period from the first day
of the month in which the first taxable
use of the vehicle after the sale occurs
(the first day of the month after such
month if the first taxable use after the
sale occurs in the month of the sale)
through the end of the taxable period,
and as its denominator the number of
months in the entire taxable period.
(See paragraph (d) Example (3)(ii) of
this section.)

(5) Decrease in taxable gross weight,
discontinued use, or converted use. The
computation of the tax is not affected,
and no right to a credit or refund of
any tax paid under section 4481 arises,
if in any taxable period—

(i) The taxable gross weight of a
highway motor vehicle is decreased;

(ii) The use of a highway motor vehi-
cle is discontinued (for reasons other
than sale, destruction, or theft as de-
scribed in paragraph (c)(4) of this sec-
tion); or

(iii) The highway motor vehicle is
converted to a use that is exempt from
the tax imposed by section 4481(a).

(d) Examples. The application of
§§41.4481-1, 41.4481-2, and 41.4482(c)-1(c)
may be illustrated by the following ex-
amples:

Example (1). In the taxable period begin-
ning July 1, 1984, the first taxable use of a
particular highway motor vehicle, a bus,
having a taxable gross weight of 56,000
pounds, occurs on July 10, 1984, at which
time the vehicle is registered in the name of
X. A tax of $122 ($100 + $22) is imposed on X
for the use of such vehicle for such taxable
period.

Example (2). On July 1, 1984, X has reg-
istered in his name a highway motor vehicle
having a taxable gross weight of 60,000
pounds. The vehicle is in ‘‘dead storage’
until August 10, 1984, at which time X starts
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using the vehicle on the public highways in
carrying on his trucking business. On August
10, 1984, the vehicle is still registered in X’s
name. Since the first taxable use of this
highway motor vehicle during the taxable
period occurred on August 10, 1984, X is re-
quired to pay a tax of $192.50 ([$100 + (5 x $22)]
% 11/12) for such taxable period.

Example (3). (i) In July, X uses a vehicle
that is registered in X’s name and has a tax-
able gross weight of 70,000 pounds. The vehi-
cle is not a logging vehicle. X pays the $430
of tax imposed by section 4481 for the taxable
period. On September 2 of the same calendar
year, X sells the vehicle to Y. X’s tax is cal-
culated under paragraph (c)(4)(ii) by multi-
plying the amount of tax that would be due
for a full taxable period by a fraction that
has as its numerator the number of months
in the period from the first day of the month
in which X’s first taxable use of the highway
motor vehicle occurs to and including the
last day of the month in which the vehicle
was sold, and as its denominator the number
of months in the entire taxable period. Thus,
X’s tax for the period is $107.50 (3/12 of $430),
and X may claim a credit or refund of $322.50
($430.00—$107.50) in accordance with §41.4481-
1(c)(4)(v) after X sells the vehicle.

(ii) On September 23, Y uses the vehicle. Y
is liable for tax on the use of the vehicle dur-
ing the taxable period ending June 30 of the
following calendar year. Y’s tax is calculated
under paragraph (c)(4)(vii) by multiplying
the amount of tax that would be due for a
full taxable period by a fraction that has as
its numerator the number of months in the
period from the first day of the month in
which Y’s first taxable use of the vehicle
after the sale occurs (the first day of the
month after such month if the first taxable
use after the sale occurs in the month of the
sale) through the end of the taxable period,
and as its denominator the number of
months in the entire taxable period. Y’s first
use of the vehicle occurs in the month of the
sale. Accordingly, Y’s tax is based on the
number of months in the period from the
first day of October (the month following the
month of the first taxable use) through the
end of June, and Y owes a section 4481 tax of
$322.50 (9/12 of $430) for the taxable period.

Example (4). Assume the same facts as in
Example (3)(i), except that on September 2, X
sells the vehicle to Dealer, a dealer in high-
way motor vehicles. X may claim a credit or
refund of $322.50. Dealer operates the vehicle
exclusively for the purpose of demonstration,
which is not a ‘“‘use” of the vehicle under
§41.4482(c)-1(c). On May 2 of the following
calendar year, Dealer sells the vehicle to Y.
Dealer does not owe a section 4481 tax and
may not claim a refund. Y’s first taxable use
of the vehicle occurs on May 3. Y’s first tax-
able use of the vehicle does not occur in the
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month of a sale upon which a credit or re-
fund is allowable. Accordingly, Y’s tax is cal-
culated under paragraph (c)(2) by multi-
plying the amount of tax that would be due
for a full taxable period by a fraction which
has as its numerator the number of months
in the taxable period beginning with the
month of first taxable use and as its denomi-
nator the number of months in the entire
taxable period. The numerator is the number
of months in the period from the first day of
May (the month of Y’s first taxable use after
the sale) through the end of June, and Y
owes a section 4481 tax of $71.67 (2/12 of $430)
for the taxable period.

(e) Effective/applicability date. This
section applies on and after July 1,
2015. For rules applicable before that
date, see 26 CFR 41.4481-1 (revised as of
April 1, 2014).

[T.D. 8027, 50 FR 21246, May 23, 1985, as
amended by T.D. 8159, 52 FR 33584, Sept. 4,
1987; T.D. 8177, 53 FR 6626, Mar. 2, 1988; T.D.
8879, 66 FR 17153, Mar. 31, 2000; T.D. 9698, 79
FR 64314, Oct. 29, 2014]

§41.4481-2 Persons liable for tax.

(a) In general. (1)(i) A person is liable
for the tax imposed by section 4481
with respect to the use of a highway
motor vehicle in a taxable period if the
vehicle is registered in the person’s
name—

(A) At the time of the first use of the
vehicle in the taxable period;

(B) In the case of a vehicle under a
suspension of tax described in §41.4483-
3(a), at the time the use on the public
highways during the taxable period ex-
ceeds 5,000 miles (7,500 miles for agri-
cultural vehicles);

(C) At the time that an increase in
the taxable gross weight of the vehicle
results in an additional tax liability (as
computed under §41.4481-1(c)(3)) if the
increase occurs after the month in
which the vehicle was first used in the
taxable period; or

(D) At the time of any use during the
taxable period that is after the first
use during the period, but only to the
extent that the tax has not previously
been paid.

(ii) In any case in which more than
one person is liable for the tax for a
taxable period, the liability of all per-
sons is satisfied to the extent that the
tax is paid by any person liable for the
tax.
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(2) If a vehicle is sold during the tax-
able period and a credit or refund is al-
lowable upon the sale under §41.4481-
1(c)(4)(iii), paragraph (a)(1) of this sec-
tion is applied with the following modi-
fications:

(i) For purposes of determining the
person liable for the tax determined
under §41.4481-1(c)(4)(ii), each reference
to a taxable period in paragraph (a)(1)
of this section is treated as a reference
to the period that begins on the first
day of the taxable period in which the
vehicle is sold and ends on the date of
sale.

(ii) For purposes of determining the
person liable for the tax determined
under §41.4481-1(c)(4)(vi), each ref-
erence to a taxable period in paragraph
(a)(1) of this section is treated as a ref-
erence to the period that begins on the
date of the sale and ends on the last
day of the taxable period in which the
vehicle is sold.

(3) The application of paragraph (a)
of this section may be illustrated by
Examples (3) and (4) in §41.4481-1(d).

(b) Evidence of prior use of second-hand
vehicle. Every person who, at any time
in the taxable period, acquires and has
registered in his name a secondhand
highway motor vehicle shall obtain and
keep as a part of his records evidence,
which he believes to be true, showing
whether there was or was not a taxable
use of such vehicle at any time in such
taxable period prior to the time when
the vehicle was registered in his name.
Such person shall also obtain and keep
as evidence a statement from the
transferor as to whether there was in
effect, at the time the vehicle was ac-
quired, a suspension under §41.4483-3(a)
of the tax imposed by section 4481(a).
The evidence may take the form of a
written statement, signed and dated by
the person from whom the vehicle was
acquired, showing whether there was or
was not a prior taxable use of the vehi-
cle and whether there was a suspension
of tax in the taxable period. If the vehi-
cle is acquired from a dealer in high-
way motor vehicles, the statement
may be obtained from such dealer or
from the person from whom the dealer
acquired such vehicle. If evidence is
not obtained showing whether there
was or was not a prior taxable use of
such vehicle and whether there was a



§41.4481-3

suspension of tax in the taxable period,
such person shall keep as a part of his
records a written statement of the rea-
son why he was unable to obtain such
evidence. For provisions relating to
penalties for aiding and abetting an un-
derstatement of tax liability, see sec-
tion 6701 of the Internal Revenue Code.

(c) Effective/applicability date. This
section applies on and after July 1,
2015. For rules applicable before that
date, see 26 CFR 41.4481-2 (revised as of
April 1, 2014).

[T.D. 6743, 29 FR 7930, June 23, 1964, as
amended by T.D. 8027, 50 FR 21247, May 23,
1985; T.D. 8879, 656 FR 17153, Mar. 31, 2000; T.D.
9698, 79 FR 64316, Oct. 29, 2014]

§41.4481-3 Registration.

(a) For purposes of the regulations in
this part, the term ‘‘registered’” when
used in reference to a highway motor
vehicle means—

(1) Registered under the law of any
State or Territory of the United
States, the District of Columbia, or
contiguous foreign country, or

(2) Required to be registered under
the law of any State or Territory of the
United States or contiguous foreign
country in which such highway motor
vehicle is operated or situated or, in
case the vehicle is operated or situated
in the District of Columbia, under the
law of the District of Columbia.

Any highway motor vehicle which is
operated under a dealer’s tag, license,
or permit is considered to be registered
in the name of such dealer. A highway
motor vehicle is not considered to be
registered solely by reason of the fact
that there has been issued a special
permit for operation of the vehicle at
particular times and under specified
conditions.

(b) Any highway motor vehicle
which, at any time in the taxable pe-
riod, is registered both in the name of
the owner of the vehicle and in the
name of any other person, is consid-
ered, for purposes of the regulations in
this part, to be registered, at such
time, solely in the name of the owner
of the vehicle.

[T.D. 6216, 21 FR 9645, Dec. 6, 1956, as amend-
ed by T.D. 6743, 29 FR 7931, June 23, 1964; T.D.
8159, 52 FR 33584, Sept. 4, 1987]
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§41.4482(a)-1 Definition of highway
motor vehicle.

(a) Highway motor vehicle. The term
“highway motor vehicle” means any
vehicle that is both:

(1) A vehicle propelled by means of
its own motor, whether such motor is
powered by gasoline, diesel fuel, special
motor fuels, electricity, or otherwise,
and

(2) A “‘highway vehicle” as defined in
§48.4061(a)-1(d) of this chapter.

(b) Treatment of certain excluded vehi-
cles. Although trailers and semitrailers
used in combination with highway
trucks or truck-tractors are not vehi-
cles the use of which is subject to the
tax imposed by section 4481(a), trailers
and semitrailers customarily used in
combination with highway trucks or
truck-tractors are taken into account
in determining the taxable gross
weight of the highway motor vehicle
under §41.4482(b)-1, which is the base of
the tax.

[T.D. 7461, 42 FR 2671, Jan. 13, 1977, as amend-
ed by T.D. 8879, 656 FR 17153, Mar. 31, 2000]

§41.4482(b)-1 Definition
gross weight.

of taxable

(a) Actual unloaded weight—(1) In gen-
eral. Actual unloaded weight means the
empty (or tare) weight of the truck,
truck-tractor, or bus, fully equipped
for service.

(2) Trucks and truck-tractors. A truck
or truck-tractor fully equipped for
service includes the body (whether or
not designed and adapted primarily for
transporting cargo, as for example,
concrete mixers); all accessories; all
equipment attached to or carried on
such truck or truck-tractor for use in
connection with the movement of the
vehicle by means of its own motor or
for use in the maintenance of the vehi-
cle; and a full complement of lubri-
cants, fuel, and water. It does not in-
clude the driver, any equipment (not
including the body) attached to or car-
ried on the vehicle for use in handling,
protecting, or preserving cargo, or any
special equipment (such as an air com-
pressor, crane, specialized oilfield ma-
chinery, etc.) mounted on the vehicle
for use on construction jobs, in oilfield
operations, etc.
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(3) Buses. A bus fully equipped for
service includes the body; all acces-
sories; all equipment attached to or
carried on such bus for use in connec-
tion with the movement of the vehicle
by means of its own motor, for use in
the maintenance of the vehicle, or for
the accommodation of passengers or
others (such as air conditioning equip-
ment and sanitation facilities, etc.);
and a full complement of lubricants,
fuel, and water. It does not include the
driver.

(b) Determination of taxable gross
weight—(1) In general. The taxable gross
weight of a highway motor vehicle is
the sum of the actual unloaded weight
of the vehicle fully equipped for serv-
ice, the actual unloaded weight of any
semitrailers or trailers fully equipped
for service customarily used in com-
bination with the vehicle, and the
weight of the maximum load custom-
arily carried on the vehicle and on any
semitrailers or trailers customarily
used in combination with the vehicle.
In the case of a highway motor vehicle
that is registered in at least one State
that requires a declaration of gross
weight to be stated as a specific
amount for any purpose (including pro-
portional or prorate registration or the
payment of any other fees or taxes),
the taxable gross weight of such vehi-
cle must be no less than the highest
gross weight declaration (or combined
gross weight declaration in the case of
a tractor-trailer or truck-trailer com-
bination) made by the registrant in
any State with respect to such vehicle.
If a highway motor vehicle is reg-
istered in at least one State that re-
quires vehicles to register on the basis
of gross weight and such vehicle is not
registered in any State that requires a
declaration of gross weight to be stated
as a specific amount by the registrant,
the taxable gross weight of such vehi-
cle must fall within the highest gross
weight category of such State for
which such vehicle is registered during
the taxable period. Declarations of
weight made in order to obtain special
temporary travel permits which allow
a vehicle to, (i) operate in a State in
which the vehicle is not registered or
prorated, (ii) operate at more than a
State’s maximum statutory weight
limit, or (iii) operate at more than the
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weight that the vehicle is registered in
a State, shall not be considered in de-
termining the taxable gross weight of a
vehicle.

(2) Buses. For purposes of the tax im-
posed by section 4481(a), the taxable
gross weight of a bus shall be the sum
of the weights referred to in paragraph
(b)(1) of this section except that ‘‘the
weight of the maximum load custom-
arily carried” on a bus shall be equal
to 150 pounds times the number of
units of seating capacity provided for
passengers and driver.

(c) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example (1). A is the owner of a truck-trac-
tor. On January 1, 1985, A registers the
truck-tractor in three states—X, Y, and Z.
For purposes of registering the vehicle in
State X, A declares the gross operating
weight of his truck-tractor to be 60,000
pounds. The declaration of the gross weight
of the vehicle at 50,000 pounds places A’s
truck-tractor in the State X registration
category of 55,000 to 62,000 pounds gross
weight. Thus, the registered weight of A’s
vehicle in State X is 62,000 pounds. At the
same time as A registers the vehicle in State
X, A also proportionally registers the vehicle
under the IRP in State Y. A uses the same
declared gross weight of 60,000 pounds for
purposes of the State Y proportional reg-
istration. Registration in State Y at this de-
clared gross weight places A’s truck-tractor
in the State Y gross weight registration cat-
egory of 58,000 to 68,000 pounds. Finally, A
registers the truck-tractor in State Z. Reg-
istration of vehicles in State Z is based on
the unladen weight of the vehicle. During
the taxable period beginning on July 1, 1985,
A’s truck-tractor is not registered in any
other state. For the taxable period beginning
on July 1, 1985, A must declare a taxable
gross weight of no less than 60,000 pounds for
purposes of the tax imposed by section
4481(a) because that is the highest declared
gross weight for state registration or other
purposes. Should A declare to any State
agency a higher gross operating weight with
respect to the truck-tractor during the same
taxable period (except for a special tem-
porary permit), A would then be liable for
additional tax as determined under para-
graph (c)(3) of §41.4481-1.

Example (2). Assume the same facts as in
example (1), except that on one occasion dur-
ing the taxable period, A was issued a special
2-day permit to use his truck-tractor in
State Y to haul a load which would give A’s
unit a total gross weight of 80,000 pounds. A
may still declare the taxable gross weight of
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his unit to be no less than 60,000 pounds be-
cause special permits to haul heavier loads
on a temporary basis are not considered in
determining the taxable gross weight of a ve-
hicle.

Example (3). C owns and has registered in
his name 2 trucks which are identical in all
respects and which are used to carry the
same type of load. The first vehicle is reg-
istered only in State X at a registered
weight of 73,000 pounds based on a declared
gross weight of 70,000 pounds. The second ve-
hicle is registered only in State Y at a reg-
istered weight of 68,000 pounds based on a de-
clared gross weight of 65,000 pounds. No other
declarations of gross weight are made with
respect to either vehicle. For purposes of the
Federal heavy vehicle use tax, the taxable
gross weight of the vehicle registered in
State X may be declared at no less than
70,000 pounds and the taxable gross weight of
the vehicle registered in State Y may be de-
clared at no less than 65,000 pounds even
though the vehicles are identical.

[T.D. 6216, 21 FR 9645, Dec. 6, 1956, as amend-
ed by T.D. 6743, 29 FR 7931, June 23, 1964; T.D.
7011, 34 FR 7448, May 8, 1969; T.D. 8027, 50 FR
21247, May 23, 1985, T.D. 8879, 656 FR 17153,
Mar. 31, 2000]

§41.4482(c)-1 Definition of State, tax-
able period, use, and customarily
used.

(a) State. State includes any State,
any political subdivision of a State, the
District of Columbia, and, to the ex-
tent provided by section 7871, any In-
dian tribal government.

(b) Taxable period. For the definition
of taxable period, see section 4482(c).

(c) Use. The term ‘‘use’, as used in
the regulations in this part with ref-
erence to a highway motor vehicle,
means the use of the highway motor
vehicle on the public highways in the
United States, that is, operation of the
vehicle, by means of its own motor, on
any roadway (whether a Federal high-
way, State highway, city street, or oth-
erwise) in the United States which is
not a private roadway. Thus, for pur-
poses of the tax, there is no use of a
highway motor vehicle while the vehi-
cle is in ‘‘dead storage’. The term
‘“‘use’” does not include operation of a
new highway motor vehicle on a public
highway in the United States if such
operation is merely for the purpose of
transporting the vehicle from the point
of manufacture or assembly to the con-
sumer, whether direct or with inter-
mediate deliveries to such points as are
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involved in the distribution process.
For example, operation of a new vehi-
cle for the purpose of delivering it from
the factory to a branch establishment
of the manufacturer, or from the fac-
tory or branch establishment to a deal-
er, distributor, or consumer, does not
constitute use of the vehicle within the
meaning of the regulations in this part;
likewise, the further operation of the
vehicle by a dealer or distributor for
the purpose of delivering the vehicle to
a consumer does not constitute use of
the vehicle. Similarly, the operation of
a secondhand highway motor vehicle
by a dealer or distributor for the pur-
pose of delivering the vehicle to a pur-
chaser does not constitute use of the
vehicle within the meaning of the regu-
lations in this part. Furthermore, the
term ‘‘use’ does not include operation
of a new or secondhand highway motor
vehicle, if such operation is exclusively
for the purpose of demonstration of the
vehicle by a dealer in, or distributor of,
new or secondhand highway motor ve-
hicles. Operation of a highway motor
vehicle on a private roadway, or other
private property, does not constitute
use of the vehicle within the meaning
of the regulations in this part.

(d) Customarily used. A semitrailer or
trailer is treated as customarily used in
connection with a highway motor vehi-
cle if the vehicle is equipped to tow the
semitrailer or trailer.

[T.D. 7409, 41 FR 9877, Mar. 8, 1976, as amend-
ed by T.D. 7505, 42 FR 42856, Aug. 25, 1977;
T.D. 8027, 50 FR 21248, May 23, 1985; T.D. 8159,
52 FR 33584, Sept. 4, 1987; T.D. 8879, 65 FR
17154, Mar. 31, 2000]

§41.4483-1 State exemption.

Use of a highway motor vehicle by a
State is exempt from the tax imposed
by section 4481. For this purpose, the
term use by a State means the operation
by a State on the public highways in
the United States of any highway
motor vehicle, whether or not such
highway motor vehicle is owned by the
State.

[T.D. 8879, 656 FR 17154, Mar. 31, 2000]
§41.4483-2 Exemption for certain tran-
sit-type buses.

(a) In general. Use in any taxable pe-
riod, or part thereof, of any bus of the
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transit type by any person who is en-
gaged in the operation of a transit sys-
tem is exempt from the tax, if such
person meets the 60-percent passenger
fare revenue test provided for in para-
graph (e) of this section, for the appli-
cable period prescribed in paragraph (c)
of this section as the test period for
such person for such system for such
taxable period, or part thereof.

(b) Buses of the transit type. The term
“transit type’’, when used in the regu-
lations in this part with reference to a
bus, means the type of bus which is de-
signed for the mass transportation of
persons within an urban area, as distin-
guished from the intercity-type bus. A
transit-type bus is ordinarily distin-
guishable from an intercity-type bus
by comparison of seats, doors, and bag-
gage facilities. The transit-type bus
usually has straight-back seats of the
bench type, while the intercity-type
bus generally has seats which either
can be reclined or are in fact perma-
nently fixed in a reclining position.
The transit-type bus is more likely to
have an accordion or folding-type door
at the front of the bus, and often has a
second door in the middle or at the
rear for passengers to leave the bus, as
opposed to the emergency-type rear
door which may or may not be included
in the intercity-type bus. The typical
transit-type bus does not have facili-
ties for storing baggage whereas the
typical intercity-type bus has facilities
for storing baggage in a compartment
underneath the floor of the bus or in
overhead racks, or both. Other charac-
teristics which may be taken into ac-
count in distinguishing a transit-type
bus from an intercity-type bus include
gear ratios, acceleration and maximum
speed, and aisle space for standees. The
transit-type bus ordinarily has a lower
gear ratio to provide for quick starts
and because, in general, buses of this
type are operated at low speeds. The
intercity-type bus ordinarily has a
higher gear ratio and can be operated
at much higher speeds. The transit-
type bus usually has wider aisles, with
overhead straps or bars to accommo-
date standees.

(c) Test period. (1) In the case of any
person who is engaged in the operation
of a transit system at any time in the
calendar quarter immediately pre-
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ceding July 1 of any taxable period, the
test period for such system for such
taxable period shall be such calendar
quarter. However, if passenger fare rev-
enue from scheduled service described
in paragraph (e) of this section was de-
rived on less than 30 days during such
calendar quarter from operation of
such system, the test period for such
system for such taxable period shall be
the last preceding test period for such
system. If such system has no pre-
ceding test period, then the test period
for such system for such taxable period
shall be the calendar quarter beginning
with July 1 of such taxable period.

(2) Except as otherwise provided in
subparagraph (3) of this paragraph, in
the case of any person who commences
operation of a transit system at any
time on or after July 1 of any taxable
period the test period for such system
for that part of such taxable period be-
ginning with the first day on which
such operation was commenced shall be
the calendar quarter in which falls
such first day. However, if passenger
fare revenue from scheduled service de-
scribed in paragraph (e) of this section
was derived on less than 30 days during
such calendar quarter from operation
of such system, the test period for such
system for such taxable period shall be
the following calendar quarter.

(3) In the case of any person who
commences operation of a transit sys-
tem at any time in the last calendar
quarter to which the tax imposed by
section 4481 applies, such last calendar
quarter shall be the test period for
such transit system regardless of the
number of days in which passenger fare
revenue is derived in such calendar
quarter.

(d) Transit system. The term ‘‘transit
system’’, as used in the regulations in
this part, means any system for fur-
nishing scheduled common carrier pub-
lic passenger land transportation serv-
ice along regular routes.

(e) 60-percent passenger fare revenue
test. For purposes of this section, a per-
son engaged in the operation of a tran-
sit system meets the 60-percent pas-
senger fare revenue test, for the appli-
cable test period prescribed in this sec-
tion, if:
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(1) During such test period such per-
son derived passenger fare revenue
from the operation of such system, and

(2) At least 60 percent of the total of
such passenger fare revenue derived by
such person during such test period
was attributable to (i) amounts paid
for transportation which do not exceed
60 cents, (ii) amounts paid for com-
mutation or season tickets for single
trips of less than 30 miles, or (iii)
amounts paid for commutation tickets
for one month or less. In determining
the total of such passenger fare rev-
enue, revenue from sources such as
charter fees, rentals of property, adver-
tising receipts, etc., is not taken into
account.

(f) Examples. Application of this sec-
tion may be illustrated by the fol-
lowing examples:

Example (1). The X Transit Company is en-
gaged in the operation of a transit system in
the city of A and surrounding area through-
out April, May, and June of 1984 and the tax-
able period beginning July 1, 1984. It derives
passenger fare revenue from the operation of
such system for 15 days in April and for the
entire months of May and June of 1984. On
July 1, 1984, the Company is using 60 buses of
the transit type and 40 buses of the intercity
type. Each of 20 of the transit-type buses and
each of 10 of the intercity-type buses has a
taxable gross weight of less than 55,000
pounds. (No tax is imposed on the use of ei-
ther a transit-type bus or an intercity-type
bus having a taxable gross weight of less
than 55,000 pounds. See §41.4481-1.) Use of the
10 intercity-type buses is subject to the tax
for the taxable period beginning with July 1,
1984, since the exemption, if any, applies
only to transit-type buses. Use of the 20 tran-
sit-type buses is not subject to the tax for
such taxable period if at least 60 percent of
the total passenger fare revenue derived by
the X Transit Company during April, May,
and June of 1984 (the test period prescribed
in paragraph (c¢) (1) of this section) from op-
eration of such system was from fares attrib-
utable to (i) amounts paid for transportation
which do not exceed 60 cents, (i) amounts
paid for commutation or season tickets for
single trips of less than 30 miles, or (iii)
amounts paid for commutation tickets for
one month or less. If the X Transit Company
does not meet the 60-percent passenger fare
revenue test for April, May, and June of 1984,
the tax attaches for the taxable period begin-
ning with July 1, 1984, with respect to the
use of each of the 20 transit-type buses hav-
ing a taxable gross weight of more than less
than 55,000 pounds.
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Example (2). Assume the same facts as
those stated in Example (1), except that the
X Transit Company commences operation of
the transit system on July 15, 1984, and de-
rives passenger fare revenue from operation
of the system throughout the following Au-
gust and September. In such case, the test
period is July, August, and September of
1984, and if the test is met for this period, no
tax is imposed on the use by the Company of
any bus of the transit type in the period July
15, 1984, through June 30, 1985.

Example (3). Assume the same facts as
those stated in Example (1), except that the
X Transit Company commences operation of
the transit system on April 15, 1985, and de-
rives passenger fare revenue from operation
of the system throughout the following May
and June. In such case the test period is
April, May, and June of 1985, and if the test
is met for this period, no tax is imposed on
the use by the Company of any bus of the
transit type in the period April 15 through
June of 1985, or in the taxable period begin-
ning on July 1, 1985.

[T.D. 6216, 21 FR 9645, Dec. 6, 1956, as amend-
ed by T.D. 6743, 29 FR 7931, June 23, 1964; T.D.
8027, 50 FR 21248, May 23, 1985; T.D. 8879, 65
FR 17154, Mar. 31, 2000]

§41.4483-3 Exemption for trucks used
for 5,000 or fewer miles and agricul-
tural vehicles used for 7,500 or
fewer miles on public highways.

(a) Suspension of tax—(1) In general.
Liability for the tax imposed by sec-
tion 4481(a) is suspended during a tax-
able period if it is reasonable to expect
that the vehicle will be used for 5,000 or
fewer miles on public highways during
such taxable period and the owner fur-
nishes in the time and manner required
the information required under para-
graph (a)(2) of this section. See para-
graph (g) of this section regarding spe-
cial rules for agricultural vehicles. See
§41.4482(c)-1(c) for the meaning of
‘“‘use’” on the public highways.

(2) Information to be supplied in sup-
port of suspension of taxr. The owner of a
highway motor vehicle who reasonably
expects that the vehicle will be used
for 5,000 or fewer miles on public high-
ways during a taxable period shall fur-
nish on the first Form 2290 filed during
the taxable period for such motor vehi-
cle, such information as is required by
the Form in order to support the sus-
pension of tax under paragraph (a) of
this section.

(b) Cessation of suspension from tax. If
a highway motor vehicle on which the
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tax under section 4481(a) is suspended
for a particular taxable period under
paragraph (a)(1) of this section is used
for more than 5,000 miles on public
highways during such taxable period,
the owner of the vehicle is liable for
the tax for the entire taxable period in
accordance with section 4481(a).

(c) Exemption. If at the end of any
taxable period during which the tax
under section 4481(a) on a highway
motor vehicle was suspended under
paragraph (a)(1) of this section the ve-
hicle has not been used for more than
5,000 miles on public highways, the ve-
hicle shall be exempt from the tax for
that taxable period. The owner of the
vehicle shall verify that the vehicle
was used for less than 5,000 miles in
such ended taxable period on the first
Form 2290 filed for the next taxable pe-
riod.

(d) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example (I). A is the owner of 6 highway
motor vehicles, each of which has a taxable
gross weight in excess of 55,000 pounds. None
of these 6 vehicles are agricultural vehicles.
The vehicles are placed in use during July
1984. Because of the nature of his business, A
reports on the first Form 2290 filed after
June 30, 1984, that he reasonably expects that
none of the vehicles will be used for more
than 5,000 miles on public highways. Accord-
ingly, the tax imposed by section 4481(a) is
suspended for A’s 6 vehicles for the taxable
priod July 1, 1984, through June 30, 1985.

Example (2). Assume the same facts as in
example (1) except that during the month of
February 1985, the use of one of A’s vehicles
exceeds 5,000 miles on public highways. A is
liable for the full tax for the taxable period
July 1, 1984, through June 30, 1985, for that
vehicle at the rate set forth in §41.4481-1(b),
and must so report on a Form 2290 filed on or
before March 31, 1985, the last day of the
month following the month in which the use
exceeds 5,000 miles.

(e) Credit or refund of tax for highway
motor vehicle used 5,000 or fewer miles. (1)
If a highway motor vehicle on which
the tax imposed by section 4481(a) has
been paid for a given taxable period is
used for 5,000 or fewer miles on public
highways during such taxable period,
the person who paid the tax may file a
claim for refund of an overpayment of
the tax at the end of the taxable pe-
riod. Claims for refunds of tax made
under this paragraph (e) shall be filed
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in the same manner as claims for re-
funds filed under §41.4481-1(d). Refunds
of tax made under this paragraph (e)
shall be without interest.

(2) Any person entitled to claim a re-
fund of tax under paragraph (e)(1) of
this section may, in lieu of claiming a
refund of such tax, claim credit for
such tax on the first Form 2290 filed for
the next taxable period.

(f) Relief from liability for tax under
certain circumstances. If the tax imposed
by section 4481(a) on a highway motor
vehicle is suspended for any taxable pe-
riod under paragraph (a) of this section
and the vehicle is transferred while the
suspension is in effect, the transferor
will not be liable for any tax on such
vehicle for such taxable period if such
transferor furnishes a statement to the
transferee on which is included the
transferor’s name, address and tax-
payer identification number, the vehi-
cle identification number, the date of
transfer of the vehicle, the number of
miles the vehicle has been used on the
public highways during the taxable pe-
riod, the odometer reading at the time
of the transfer, and the name, address
and taxpayer identification number of
the transferee. The suspension from
tax under paragraph (a) continues until
the vehicle is used on the public high-
ways for more than 5,000 miles during
the taxable period (including use by
the transferor for the portion of the
taxable period prior to the transfer). If
the transferor has furnished the state-
ment required in this paragraph (f), the
transferee and not the transferor is lia-
ble for the entire tax under section
4481(a) for the taxable period in which
the transfer was made. If the transferor
has not furnished such statement to
the transferee, then the transferor is
also liable for the tax on the use of
such vehicle for such taxable period
(determined in the case of a transfer
described in §41.4481-1(c)(4)(i) under
§41.4481-1(c)(4)(ii)) to the extent that
the tax has not been previously paid.
See paragraph (b) of this section relat-
ing to cessation of suspension from tax
and §41.6011(a)-1(a)(3) for a requirement
that certain transferees described in
this paragraph (f) must file a return.
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(g) Special rule for agricultural vehi-
cles—(1) In general. In applying the pro-
visions of this section to an agricul-
tural vehicle, ‘7,500 shall be sub-
stituted for ‘5,000’ each place it ap-
pears in paragraphs (a) through (f) of
this section.

(2) Meaning of terms—(@i) Agriculture
vehicle. An agricultural vehicle is any
highway motor vehicle—

(A) Used (or expected to be used) pri-
marily for farming purposes, and

(B) Registered (under the laws of the
State or States in which such vehicle is
required to be registered) as a highway
motor vehicle used for farming pur-
poses.

A highway motor vehicle is used pri-
marily for farming purposes if more
than one-half of such vehicle’s use (de-
termined on the basis of mileage) dur-
ing the taxable period is for farming
purposes. Further, the highway motor
vehicle must be registered (under the
laws of the State or States where such
vehicle is required to be registered) as
a highway motor vehicle used for farm-
ing purposes for the entire taxable pe-
riod in order to qualify as an agricul-
tural vehicle. See §41.4482(a)—(1) for the
definition of ‘‘highway motor vehicle’.
A vehicle will be considered to be reg-
istered under the laws of the State as a
highway motor vehicle used for farm-
ing purposes if such vehicle is so reg-
istered under a State statute or legally
valid regulations. In addition, no spe-
cial tag or license plate identifying a
vehicle as being used for farming pur-
poses is required.

(ii) Farming purposes. For purposes of
this section, ‘‘farming purposes’ means
the transporting of any farm com-
modity to or from a farm, or the use di-
rectly in agricultural production.

(iii) Farm commodity. A ‘‘farm com-
modity”’ is any agricultural or horti-
cultural commodity, feed, seed, fer-
tilizer, livestock, bees, poultry, fur-
bearing animals, or wildlife. A farm
commodity does not include a com-
modity which has been changed by a
processing operation from its raw or
natural state. For example, juice which
has been extracted from fruits or vege-
tables is not a farm commodity for pur-
poses of this paragraph (g).

(iv) Farm. The term ‘‘farm” includes
stock (including feed yards for fat-
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tening cattle), dairy, poultry, fruit,
fur-bearing animal, and truck farms,
plantations, ranches, nurseries, ranges,
orchards, and such greenhouses and
other similar structures as are used
primarily for the raising of any agri-
cultural or horticultural commodity.
Greenhouses and other similar struc-
tures used primarily for purposes other
than the raising of agricultural or hor-
ticultural commodities (for example,
display, storage, or fabrication of
wreaths, corsages, and bouquets) do
not constitute ‘“farms’’.

(v) Agricultural production—(A) In
general. A highway motor vehicle is
considered to be used directly in agri-
cultural production only if it is used as
indicated in the following paragraphs.

(B) Use of a highway motor vehicle in
connection with cultivating, raising, and
harvesting. A highway motor vehicle is
considered to be used directly in agri-
cultural production if such vehicle is
used in connection with cultivating the
soil, or raising or harvesting any agri-
cultural or horticultural commodity,
including the raising, shearing, feed-
ing, caring for, training and manage-
ment of livestock, bees, poultry, and
fur-bearing animals and wildlife. A
highway motor vehicle which is used in
connection with operations such as
canning, freezing, packaging, or other
processing operations will not be con-
sidered to be used directly in agricul-
tural production.

(C) Use of a highway motor vehicle in
connection with planting, cultivation,
caring for, cutting, etc., of trees. A high-
way motor vehicle is used directly for
agricultural production if it is used in
connection with planting, cultivating,
caring for, or cutting of trees, or in
connection with the preparation (other
than milling) of trees for market; but
only if such operations are incidental
to farming operations. These farming
operations include felling trees and
cutting them into logs or firewood, but
do not include sawing logs into lumber,
chipping, or other milling operations.
The operations specified in this para-
graph (g2)(2)(v)(C) will be considered
“incidental to farming operations”
only if they are of a minor nature in
comparison with the total farming op-
erations involved. Therefore, a
treefarmer or timbergrower may not



Internal Revenue Service, Treasury

claim that a highway motor vehicle
used in that trade or business is used
directly in agricultural production.

(D) Use of a highway motor vehicle in
connection with the operation, manage-
ment, conservation, improvement, or
maintenance of a farm. A highway
motor vehicle is used directly for agri-
cultural production if it is used in con-
nection with the operation, manage-
ment, conservation, improvement, or
maintenance of a farm and its tools
and equipment. Examples of these op-
erations include clearing land, repair-
ing fences and farm buildings, building
terraces or irrigation ditches, cleaning
tools or farm machinery, painting, and
other activities which contribute in
any way to the conduct of a farm as
such, as distinguished from any other
enterprise in which the owner of the
highway motor vehicle may be en-
gaged.

(3) Mileage on farm not counted toward
7,500 mile limit. For purposes of this sec-
tion, the number of miles which a high-
way motor vehicle is driven on a farm
and not on the public highways shall
not be taken into account when deter-
mining whether the vehicle’s mileage
is in excess of 7,500 miles. Accurate
records should be kept by taxpayers of
the number of miles that a highway
motor vehicle is operated on a farm.

(h) Owner. For purposes of this sec-
tion the term ‘‘owner’ means, with re-
spect to any highway motor vehicle,
the person described in section 4481(b).

(i) Effective/applicability date. This
section applies on and after July 1,
2015. For rules applicable before that
date, see 26 CFR 41.4483-3 (revised as of
April 1, 2014).

[T.D. 8027, 50 FR 21248, May 23, 1985, as
amended by T.D. 8879, 656 FR 17154, Mar. 31,
2000; T.D. 9698, 79 FR 64316, Oct. 29, 2014]

§41.4483-4 Application of exemptions.

Any exemption from the tax on the
use of a highway motor vehicle has ap-
plication only with respect to the use
of such highway motor vehicle and not
with respect to the highway motor ve-
hicle as such. Furthermore, such ex-
emption is subject to those provisions
of paragraph (c) of §41.4481-1 relating
to proration of the tax and to the effect
of an exempt use of a highway motor
vehicle after a taxable use has been
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made. Thus, if a taxable use is made of
a highway motor vehicle at any time in
a taxable period, the tax is imposed on
the use of such vehicle for such taxable
period, computed from the first day of
the month in which such taxable use
occurred, even though at some time in
the same taxable period, before or after
such taxable use occurred, the use of
the vehicle may have been, or may be,
exempt. For example, if a highway
motor vehicle is operated exclusively
by a State in the period July 1 through
September 10 of a taxable period, use of
such vehicle in such period is exempt
from the tax. However, if a taxable use
of the vehicle is made on September 11
of such taxable period, the tax imposed
on the use of such vehicle for such tax-
able period is computed from Sep-
tember 1. On the other hand, if a tax-
able use of the vehicle is made at any
time in July of the taxable period, the
tax imposed on the use of such vehicle
for such taxable period is computed
from July 1, even though the vehicle
may be operated exclusively by a State
in every other month of such period.

[T.D. 6743, 29 FR 7931, June 23, 1964. Redesig-
nated by T.D. 8027, 50 FR 21248, May 23, 1985]

§41.4483-6 Reduction in tax for trucks
used in logging.

(a) In general. The tax imposed by
section 4481 shall be reduced by 25 per-
cent in the case of a truck used in log-
ging.

(b) Truck used in logging. The term
“truck used in logging” means any
highway motor vehicle which—

(1) Is used exclusively during the tax-
able period for the transportation, to
and from a point located on a forested
site, of products harvested from such
forested site, and

(2) Is registered (under the laws of
the State or States in which such vehi-
cle is required to be registered) as a
highway motor vehicle used exclu-
sively in the transportation of har-
vested forest products.

Products harvested from the forested
site may include timber which has been
processed for commercial use by saw-
ing into lumber, chipping or other
milling operations if such processing
occurs prior to transportation from the
forested site. A vehicle will be consid-
ered to be registered under the laws of
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a state as a highway motor vehicle
used exclusively in the transportation
of harvested forest products if such ve-
hicle is so registered under a state
statute or legally valid regulations. In
addition, no special tag or license plate
identifying a vehicle as being used in
the transportation of harvested forest
products is required.

[T.D. 8027, 50 FR 21250, May 23, 1985]

Subpart C—Administrative Provi-
sions of Special Application to
Tax On Use of Certain High-
way Motor Vehicles

§41.6001-1 Records.

(a) Records to be kept. Every person in
whose name a highway motor vehicle
having a taxable gross weight of at
least 55,000 pounds is registered or re-
quired to be registered at any time dur-
ing the taxable period shall Kkeep
records sufficient to enable the Com-
missioner to determine whether such
person is liable for the tax and, if so,
the amount thereof. See §41.4482(b)-1
for the definition of taxable gross
weight. Such records shall show with
respect to each such vehicle:

(1) A description of the vehicle (in-
cluding serial number or manufactur-
er’s number) in sufficient detail to per-
mit positive identification of the vehi-
cle.

(2) The weight of the loads carried by
the vehicle in such form as is required
under the laws of any State in which
the vehicle is registered or required to
be registered, in order to permit
verification of such vehicle’s taxable
gross weight.

(3) The date on which such person ac-
quired such vehicle and the name and
address of the person from whom the
vehicle was acquired.

(4) The first month of each taxable
period in which occurred a taxable use
of each such vehicle while the vehicle
was registered in the name of such per-
son; information showing whether such
vehicle was operated, while registered
in the name of such person, in any
prior month in such taxable period; and
if such vehicle was so operated, evi-
dence establishing that such operation
was not a taxable use.
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(5) The date of sale or other transfer
to another of any such vehicle, to-
gether with the name and address of
the person to whom transferred.

(6) In the case of any such vehicle
disposed of otherwise than by sale or
other transfer (including disposition by
theft or destruction), the date and
method of disposition of the vehicle.

(7) In the case of a secondhand high-
way motor vehicle acquired at any
time in the taxable period, evidence
showing whether there was a prior tax-
able use in such taxable period of the
highway motor vehicle (see paragraph
(b) of §41.4481-2) or whether there was a
suspension of tax in effect (see §41.4483-
3).

(8) A copy of each return, schedule,
statement, or other document filed,
pursuant to the regulations in this part
or in accordance with the instructions
applicable to any form prescribed
thereunder, by the person required to
keep such records.

(b) Transit systems. Every person en-
gaged in the operation of a transit sys-
tem who claims exemption from tax
with respect to a transit-type bus shall
keep records sufficient to show, with
respect to each taxable period, whether
it meets the 60-percent passenger fare
revenue test (see paragraph (e) of
§41.4483-2) for the period prescribed as
the test period (see paragraph (c) of
§41.4483-2) for such system for such tax-
able period.

(c) Exemption for wvehicles used 5,000
miles or less. The owner of a highway
motor vehicle who reasonably expects
the vehicle to be exempt from the tax
under section 4481(a) by reason of
§41.4483-3(c) for a given taxable period
shall keep records which indicate the
reason that the use of the vehicle is
not expected to exceed 5,000 miles on
public highways.

(d) Records of claimants. Any person
claiming refund, credit, or abatement
of the tax, interest, additional amount,
addition to the tax, or assessable pen-
alty, shall keep a complete and de-
tailed record with respect to the claim.

(e) Place and period for keeping
records. (1) All records required by the
regulations in this part shall be kept,
by the person required to keep them, at
a convenient and safe location within
the United States which is accessible
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to internal revenue officers. Such
records shall at all times be available
for inspection by such officers. If such
person has a principal place of business
in the United States, the records shall
be kept at such place of business.

(2) Records required by paragraph (a)
of this section shall be maintained for
a period of at least 3 years after the
date the tax becomes due or the date
the tax is paid, whichever is the later.
Records required by paragraphs (b) and
(c) of this section shall be maintained
for a period of at least 3 years after the
end of the taxable period for which
such exemption applies. Records re-
quired by paragraph (d) of this section
(including any record required by para-
graphs (a), (b), or (c) of this section
which relates to a claim) shall be
maintained for a period of at least 3
years after the date the claim is filed.

[T.D. 6216, 21 FR 9645, Dec. 6, 1956, as amend-
ed by T.D. 6743, 29 FR 7932, June 23, 1964; T.D.
8027, 50 FR 21250, May 23, 1985; T.D. 8879, 65
FR 17154, Mar. 31, 2000; T.D. 9698, 79 FR 64316,
Oct. 29, 2014]

§41.6001-2 Proof of payment for State
registration purposes.

(a) In general. This section sets forth
the circumstances under which a State
must require proof of payment of the
tax imposed by section 4481(a), and the
required manner in which such proof of
payment is to be received by the State
as a condition of issuing a registration
for a highway motor vehicle. A State
must either comply with the provisions
of this section or, in the alternative,
comply with such other rules regarding
the satisfaction of this proof of pay-
ment requirement as may be prescribed
by the Commissioner (by Revenue Pro-
cedure or otherwise), in order to avoid
a reduction of Federal-aid highway
funds apportioned under 23 TU.S.C.
104(b)(4). For purposes of this section,
the rules of section 7502 and §301.7502-1
of this chapter (relating to timely
mailing treated as timely filing) deter-
mine when an application for registra-
tion is considered to be received by a
State.

(b) Proof of payment required—(1) In
general. A State to which an applica-
tion is made to register a highway
motor vehicle must receive from the
registrant proof of payment of the tax
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imposed by section 4481(a) (or proof of
suspension of such tax under §41.4483-3)
unless otherwise provided in this para-
graph (b)(1), or paragraph (b)(2) or (5) of
this section. See paragraph (c) of this
section for the meaning of ‘“‘proof of
payment’’. Such proof of payment must
be received by the State before the
State issues a registration for such ve-
hicle unless the State is using a system
of registration provided in paragraph
(b)(3) of this section. The term ‘‘proof
of payment’’, when used in this section,
shall be considered to refer in appro-
priate cases to proof of suspension of
the tax imposed by section 4481(a). Ex-
cept as provided in paragraph (b)(4) of
this section, any proof of payment pre-
sented to a State must relate to tax
paid (or suspended under §41.4483-3) for
the taxable period which includes the
date that the State receives the appli-
cation for registration. A ‘‘base state”
must be presented proof of payment
when issuing an ‘‘apportioned plate”
under the International Registration
Plan (IRP) (or similar agreement) for a
highway motor vehicle, but no proof of
payment of the tax imposed by section
4481(a) is required to be presented to
the other states for which the vehicle
is proportionally registered and which
are listed on the IRP cab card issued by
the base state. Further, a State is not
required to receive proof of payment in
order to issue special temporary travel
permits which allow a vehicle to, (i)
operate in a State in which the vehicle
is not registered (including propor-
tional or prorate registration), (ii) op-
erate at more than the State’s max-
imum statutory weight limit, or (iii)
operate at more than the weight that
the vehicle is registered in a State.
Further, a State may register a high-
way motor vehicle without proof of
payment if the person registering the
vehicle presents the original or a pho-
tocopy of a bill of sale (or other docu-
ment evidencing transfer) indicating
that the vehicle was purchased by the
owner either as a new or used vehicle
during the preceding 60 days before the
date that the State receives the appli-
cation for registration of such vehicle.

(2) States required to receive proof of
payment with respect to vehicles subject
to tax—(i) Registration in States that reg-
ister vehicles on the basis of gross weight.
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A State that registers vehicles on the
basis of gross weight must require
proof of payment with respect to any
highway motor vehicle that has a de-
clared gross weight in that State of
55,000 pounds or more. If no declaration
of a specific gross weight is made with
respect to a highway motor vehicle
registered on the basis of gross weight,
then the State must require proof of
payment with respect to such vehicle if
the minimum weight of the registered
weight category for such vehicle is
55,000 pounds or more. No such proof of
payment is required for any vehicle
that does not have a declared gross
weight in that State of 55,000 pounds or
more.

(ii) Registration in States that register
vehicles other than on the basis of gross
weight. A State that registers vehicles
other than on the basis of gross weight
must require proof of payment in order
to register a highway motor vehicle
unless the State receives a written
statement stating that during the tax-
able period which includes the date on
which the State receives the applica-
tion for registration, such vehicle had
a taxable gross weight of less than
55,000 pounds. The written statement
must state the number of vehicles
being registered that have a taxable
gross weight of less than 55,000 pounds
and must be signed by the person reg-
istering the vehicles. A State may reg-
ister a highway motor vehicle without
receiving either proof of payment or a
written statement as described above if
such vehicle has an unladen weight of
8,000 pounds or less. However, the State
must require proof of payment when
issuing a ‘‘base plate’ registration for
a vehicle if a gross weight declaration
of 55,000 pounds or more is made to the
State with respect to such vehicle in
order to proportionally register the ve-
hicle in another State under the IRP.

(iii) State may require additional proof.
Nothing contained in this section shall
prohibit a State from refusing to reg-
ister a highway motor vehicle without
additional proof that the vehicle is not
subject to tax under section 4481(a)
even though the person registering the
vehicle submits a written statement
declaring that the taxable gross weight
of such vehicle is less than 55,000
pounds.
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(3) Suspension registration system. A
State may issue a registration with re-
spect to any or all highway motor vehi-
cles subject to tax under section 4481(a)
without receiving proof of payment if
such vehicles are registered under a
‘“‘suspension’ registration system. Reg-
istration of a vehicle subject to tax
under a suspension system must be on
the condition that, (i) the State receive
proof of payment with respect to such
vehicle no later than 4 months (or any
lesser time to be determined by the
State) after the beginning of the vehi-
cle’s registration period, and (ii) the
State’s system provides for the auto-
matic suspension (e.g. through the use
of computer-generated notices) of such
vehicle’s registration if no proof of
payment is received within the re-
quired time. Following such a suspen-
sion of registration, the State must not
allow the vehicle to be registered until
valid proof of payment is received. A
State may either register all vehicles
subject to tax under section 4481(a) in
the manner described in this paragraph
(b)(3) or adopt this manner of registra-
tion only in situations which the State
deems appropriate. A State that reg-
isters vehicles other than on the basis
of gross weight may also register vehi-
cles not subject to tax under a suspen-
sion registration system for purposes
of receiving the written statement de-
scribed in paragraph (b)(2)(ii).

(4) Registration during certain months.
In the case of a highway motor vehicle
subject to tax under section 4481(a) for
which a State receives an application
for registration during the months of
July, August or September, proof of
payment for the immediately pre-
ceding taxable period may be used to
verify payment of the tax imposed by
section 4481(a).

(5) Registration in a State several times
during the tazxable period. A State is re-
quired to receive proof of payment with
respect to a highway motor vehicle
subject to tax under section 4481(a)
only once during a taxable period.
Thus, in the case of a State that allows
a highway motor vehicle to be reg-
istered on a quarterly basis, rather
than annually, proof of payment will
be required to be presented to the
State only once during the taxable pe-
riod. The State may designate any one
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of the four quarterly registration peri-
ods as the time for submitting proof of
payment.

(6) Proof of payment records. See 23
CFR part 669 for a description of the
supporting documentation and records
that will be required by the Federal
Highway Administration (FHWA) in
order to allow the FHWA to verify that
the State is in compliance with the
rules of this section.

(¢c) Proof of payment—(1) In general.
The proof of payment required in para-
graph (b) of this section consists of a
receipted Schedule 1 (Form 2290
‘“Heavy Highway Vehicle Use Tax Re-
turn’’) that is returned by the Internal
Revenue Service, by mail or electroni-
cally, to a taxpayer that files a return
of tax under section 4481(a), meets the
requirements of §41.6011(a)-1, and pays
the amount of tax due with such re-
turn. A photocopy of such receipted
Schedule 1 also serves as proof of pay-
ment. Such Schedule 1 serves as proof
of suspension of such tax under
§41.4483-3 for the number of vehicles
entered in that part of the Schedule 1
designated for vehicles for which tax
has been suspended. The vehicle identi-
fication number of the vehicle being
registered must appear on the Schedule
1 (or an attached page) in order for the
Schedule 1 to be a valid proof of pay-
ment for such vehicle.

(2) Acceptable substitute for receipted
Schedule 1. For purposes of this section,
a State must accept as proof of pay-
ment a photocopy of the Form 2290
(with the Schedule 1 attached) that
was filed with the Internal Revenue
Service for the vehicle being registered
with sufficient documentation of pay-
ment of tax due at the time the Form
2290 was filed (such as a photocopy of
both sides of a cancelled check). This
substitute proof of payment may be
used to register a vehicle when, for ex-
ample, the receipted Schedule 1 has
been lost, or when at the time required
for registration of a vehicle, a
receipted Schedule 1 has not been re-
ceived by a taxpayer who has filed a
Form 2290 with respect to such vehicle.

(d) Examples. The application of this
section may be illustrated by the fol-
lowing examples:

Example (1). A applies to register a 3-axle
single unit truck in State R, a member of
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the International Registration Plan, on No-
vember 1, 1985. State R registers vehicles
based on unladen weight. At the same time,
A applies for a proportional registration
under the IRP to use the truck in State S.
State S does not register vehicles on the
basis of unladen weight. For purposes of the
proportional registration in State S, A de-
clares the gross weight of his truck at 50,000
pounds. A does not register the truck in any
other states. A’s truck has a taxable gross
weight, as determined under §41.4482(b)-1, of
less than 55,000 pounds and therefore is not
subject to tax under section 4481(a). A sub-
mits a written statement along with his ap-
plication for registration in State R. The
written statement states that A’s vehicle
has a taxable gross weight of less than 55,000
pounds and is signed by A. State R may reg-
ister A’s truck and issue a proportional reg-
istration for A to use his truck in State S
without receiving proof of payment.

Example (2). Assume the same facts as in
example (1) except that A applies for propor-
tional registration under the IRP in State S
and declares the truck to have a gross
weight of 60,000 pounds. The taxable gross
weight of A’s truck, as determined under
§41.4482(b)-1 is 60,000 pounds. State R may
not register A’s truck unless it receives
proof of payment within the meaning of
paragraph (c) of this section.

Example (3). On October 10, 1985, C applies
to register 9 vehicles in State U and declares
the gross weight of each vehicle to be 70,000
pounds. C has not applied for registration in
any other states. At the time of applying for
registration, C presents a photocopy of a
receipted Schedule 1 (Form 2290) that shows
a total of 9 vehicles which are subject to tax
under section 4481(a) and for which tax is not
suspended under §41.4483-3(a). The vehicle
identification numbers of the vehicles that C
is seeking to register must be listed on the
Schedule 1 in order for State U to register
the vehicles.

(e) Effective/applicability date. Para-
graph (c) of this section applies to reg-
istrations of highway motor vehicles
pursuant to applications that are re-
ceived by a State on or after July 1,
2015. The rules of section 7502 and
§301.7502-1 of this chapter (relating to
timely mailing treated as timely fil-
ing) determine when an application for
registration is considered to be re-
ceived by a State. For rules applicable
to applications before that date, see 26
CFR 41.6001-2 (revised as of April 1,
2014).

[T.D. 8027, 50 FR 21251, May 23, 1985, as
amended by T.D. 8879, 66 FR 17154, Mar. 31,
2000; T.D. 9537, 76 FR 43122, July 20, 2011; T.D.
9698, 79 FR 64316, Oct. 29, 2014]
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§41.6001-3 Proof of payment for entry
into the United States.

(a) In general. (1) Except as otherwise
provided in paragraph (a)(2) of this sec-
tion, proof of payment of the tax im-
posed by section 4481(a) must be pre-
sented to United States Customs offi-
cials with respect to any highway
motor vehicle subject to the tax im-
posed by section 4481(a) that has a base
for registration purposes in a contig-
uous foreign country upon entry of
such vehicle into the United States
during any taxable period to which this
section applies. Such proof of payment
must relate to tax paid (or suspended
under §41.4483-3) for the taxable period
that includes the date of entry into the
United States. See paragraph (c) of this
section for the definition of the term
“proof of payment.”’

(2) No proof of payment is required
upon entry of a highway motor vehicle
described in paragraph (a)(1) of this
section into the United States if, as of
the date of such entry, the period of
time for filing a return of the tax im-
posed on such vehicle by section 4481(a)
for the taxable period that includes the
date of such entry has not expired and
a written declaration is presented to
United States Customs officials. Such
declaration must state that, as of the
date of such entry, the period of time
for filing a return of the tax imposed
on such vehicle by section 4481(a) for
the taxable period that includes the
date of such entry has not expired. The
written declaration must include (i)
the name, address, and taxpayer identi-
fication number of the person liable
under §41.4481-2 for the tax imposed on
such vehicle; (ii) the vehicle identifica-
tion number of such vehicle; (iii) the
date on which such vehicle was first
used on the public highways in the
United States during the taxable pe-
riod (or a statement that the current
entry is the first use on the public
highways in the United States during
the taxable period); (iv) an acknowl-
edgment by the person liable for the
tax imposed on such vehicle that the
willful use of the declaration to evade
or defeat the tax otherwise applicable
under section 4481(a) will subject such
person to a fine or imprisonment or
both; and (v) the signature of the per-
son liable for the tax imposed on such
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vehicle. A copy of the written declara-
tion shall be retained in the records of
the person liable for the tax imposed
on such vehicle under the rules of
§41.6001-1. See §41.6071(a)-1 for rules re-
garding the time for filing a return of
the tax imposed by section 4481(a).

(b) Failure to provide proof of payment.
If, upon attempting to enter the United
States, the operator of a highway
motor vehicle described in paragraph
(a) of this section is unable to present
proof of payment of the tax imposed by
section 4481(a), or documentation de-
scribed in paragraph (a)(2) of this sec-
tion, with respect to such vehicle, then
such vehicle may be denied entry into
the United States.

(¢c) Proof of payment—(1) In general.
For purposes of this section, the proof
of payment required in paragraph (a) of
this section shall consist of a receipted
Schedule 1 (Form 2290) that is returned
by the Internal Revenue Service to a
taxpayer that files a return of tax
under section 4481(a) and pays the
amount of tax (or installment thereof)
due with such return. A photocopy of
such receipted Schedule 1 shall also
serve as proof of payment. Such proof
of payment shall also serve as proof or
suspension of the tax under §41.4483-3
for the number of vehicles entered in
that part of the Schedule 1 designated
for vehicles for which tax has been sus-
pended. The vehicle identification
number of any vehicle for which a re-
turn is being filed, whether tax is being
paid with respect to such vehicle or tax
is suspended on such vehicle, must ap-
pear on the Schedule 1 (or an attached
page) in order for the Schedule 1 to be
a valid proof of payment for such vehi-
cle.

(2) Acceptable substitute for receipted
Schedule 1. For purposes of this section,
a photocopy of the Form 2290 (with the
Schedule 1 attached) that is filed with
the Internal Revenue Service for a ve-
hicle being entered into the United
States with sufficient documentation
of payment of tax due at the time the
Form 2290 is filed (such as a photocopy
of both sides of a cancelled check) shall
be accepted as proof of payment. No
documentation of payment of tax is re-
quired with the substitute proof of pay-
ment if at the time the Form 2290 is
filed the tax imposed by section 4481(a)
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is suspended under §41.4483-3 with re-
spect to the vehicle entering the
United States. This substitute proof of
payment may be used to enter a vehi-
cle into the United States when, for ex-
ample, the receipted Schedule 1 has
been lost, or if the taxpayer that filed
a Form 2290 with respect to such vehi-
cle has not received a receipted Sched-
ule 1 at the time such vehicle enters
the United States.

(d) Taxable periods to which this sec-
tion applies. This section shall apply to
any taxable period beginning on or
after July 1, 1987.

[T.D. 8159, 52 FR 33585, Sept. 4, 1987, as
amended by T.D. 8177, 53 FR 6626, Mar. 2,
1988]

§41.6011(a)-1 Returns.

(a) In general. (1) A person that is lia-
ble for tax under §41.4481-2(a)(1)(i)(A),
(B), or (C) must file a return for the
taxable period with respect to the tax
imposed by section 4481.

(2) A person that is liable for tax
under §41.4481-2(a)(1)(i)(D) must file a
return for a taxable period with respect
to the tax imposed by section 4481 if
the Commissioner notifies the person
that the tax for the taxable period has
not been paid in full.

(3) A transferee of a vehicle that re-
ceives a statement described in the
first sentence of §41.4483-3(f) must file
a return with the statement attached.

(4) A person that is liable for tax
under §41.4481-2(a)(1)(i)(A), (B), (C), or
(D), after taking into account the
modification required under §41.4481-
2(a)(2), is treated as liable for tax by
the same provision of §41.4481-2(a)(1)(i)
for purposes of this section and must
file a return.

(b) Form 2290. The return required
under paragraph (a) of this section is
Form 2290, ‘“‘Heavy Highway Vehicle
Use Tax Return,” or such other return
as the Commissioner may bprescribe.
The return is made in accordance with
the instructions applicable to the form.

(c) Required use of electronic filing—(1)
In general. A person that files any re-
turn reporting 25 or more vehicles
must file the return electronically, as
prescribed by the Commissioner. For
this purpose, the number of vehicles re-
ported on a return is the total number
of vehicles for which tax is reported
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and does not include vehicles for which
a suspension of tax is claimed.

(2) Examples. The application of this
paragraph (¢c) may be illustrated by the
following examples:

Example 1. A has 100 vehicles registered in
its name, all of which have a taxable gross
weight in excess of 55,000 pounds. Seventy-
five of the vehicles are in use on July 1.
Twenty-five are in dead storage as described
in §41.4482(c)-1(c). The vehicles in dead stor-
age are not in use and they are not listed on
the Schedule 1. A files Form 2290 electroni-
cally for the 75 vehicles in use on July 1 and
receives a receipted Schedule 1. On August 23
of the same calendar year, A uses the re-
maining 25 vehicles. A does not file Form
2290 electronically but uses a paper Form
2290. A has failed to meet the requirements
of section 4481(e) for the remaining 25 vehi-
cles.

Example 2. Assume the same facts as in Ex-
ample 1 except that on August 23, A uses 15 of
the vehicles that were not used in July. The
remaining 10 vehicles are not used in August.
A does not file Form 2290 electronically but
uses a paper Form 2290. A has correctly filed
a return as required by section 4481(e).

(d) Effective/applicability date. Para-
graphs (a)(4) and (c) of this section
apply to returns filed on and after July
1, 2015. For rules applicable before that
date, see 26 CFR 41.6011(a)-1 (revised as
of April 1, 2014).

[T.D. 8879, 65 FR 17154, Mar. 31, 2000, as
amended by T.D. 9698, 79 FR 64317, Oct. 29,
2014]

§41.6060-1 Reporting requirements for
tax return preparers.

(a) In general. A person that employs
one or more tax return preparers to
prepare a return or claim for refund of
excise tax under section 4481, other
than for the person, at any time during
a return period, shall satisfy the record
keeping and inspection requirements in
the manner stated in §1.6060-1 of this
chapter.

(b) Effective/applicability date. This
section is applicable for returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78455, Dec. 22, 2008]

§41.6071(a)-1 Time for filing returns.

(a) In general. Except as provided in
paragraph (b) of this section, a return
described in §41.6011(a)-1 must be filed
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by the last day of the month following
the month in which—

(1) A person becomes liable for tax
under §41.4481-2(a)(1)(i)(A), (B), or (C);

(2) A person that is liable for tax
under §41.4481-2(a)(1)(i)(D) is notified
by the Commissioner that the tax has
not been paid in full; or

(3) A transferee described in §41.4483-
3(f) acquires the vehicle.

(b) Certain transit-type buses. In the
case of any bus of the transit type, the
first taxable use of which in any tax-
able period occurs prior to the close of
the test period (see paragraph (c) of
§41.4483-2) with reference to which 1li-
ability for the tax on the use of such
transit-type bus for such taxable period
is determined, the person in whose
name the bus is registered at the time
of such use shall, after such test period
and on or before the last day of the fol-
lowing month make a return of such
tax for such taxable period on the use
of such transit-type bus.

(c) Effect of sale during taxable period.
A person that is liable for tax under
§41.4481-2(a)(1)(@)(A), (B), (C), or (D)
after taking into account the modifica-
tion required under §41.4481-2(a)(2) is
treated as liable for tax under the same
provision of §41.4481-2(a)(1)(i) for pur-
poses of this section.

(d) Effective/applicability date. Para-
graph (c) of this section applies on and
after July 1, 2015. For rules applicable
before that date, see 26 CFR 41.6071(a)—
1 (revised as of April 1, 2014).

[T.D. 6216, 21 FR 9645, Dec. 6, 1956, as amend-
ed by T.D. 6743, 29 FR 7932, June 23, 1964; T.D.
8879, 656 FR 17155, Mar. 31, 2000; T.D. 9537, 76
FR 43123, July 20, 2011; T.D. 9698, 79 FR 64317,
Oct. 29, 2014]

§41.6091-1 Place for filing returns.

(a) In general. Except as provided in
paragraph (b) of this section, returns
must be filed in accordance with the
instructions applicable to the form on
which the return is made.

(b) Hand-carried returns—(1) Persons
other than corporations. Returns of per-
sons other than corporations that are
filed by hand carrying must be filed
with any person assigned the responsi-
bility to receive hand-carried returns
in the local Internal Revenue Service
office that serves the principal place of
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business or legal residence of the per-
son.

(2) Corporations. Returns of corpora-
tions that are filed by hand carrying
must be filed with any person assigned
the responsibility to receive hand-car-
ried returns in the local Internal Rev-
enue Service office that servesthe prin-
cipal place of business or principal of-
fice or agency of the corporation.

[T.D. 8879, 66 FR 17155, Mar. 31, 2000, as
amended by T.D. 9156, 69 FR 55746, Sept. 16,
2004]

§41.6101-1 Period covered by returns.

Each return is for a taxable period as
defined in section 4482.

[T.D. 8879, 66 FR 17155, Mar. 31, 2000]

§41.6107-1 Tax return preparer must
furnish copy of return to taxpayer
and must retain a copy or record.

(a) In general. A person who is a sign-
ing tax return preparer of any return
or claim for refund of excise tax under
section 4481 shall furnish a completed
copy of the return or claim for refund
to the taxpayer and retain a completed
copy or record in the manner stated in
§1.6107-1 of this chapter.

(b) Effective/applicability date. This
section is applicable for returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78455, Dec. 22, 2008]

§41.6109-1 Identifying numbers.

Every person required under
§41.6011(a)-1 to make a return must
provide the identifying number re-
quired by the instructions to the form
on which the return is made.

[T.D. 8879, 66 FR 17155, Mar. 31, 2000]

§41.6109-2 Tax return preparers fur-
nishing identifying numbers for re-
turns or claims for refund filed
after December 31, 2008.

(a) In general. Each excise tax return
or claim for refund under section 4481
prepared by one or more signing tax re-
turn preparers must include the identi-
fying number of the preparer required
by §1.6695-1(b) of this chapter to sign
the return or claim for refund in the
manner stated in §1.6109-2 of this chap-
ter.
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(b) Effective/applicability date. This
section is applicable for returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78455, Dec. 22, 2008]

§41.6151(a)-1 Time and place for pay-
ing tax.

(a) In general. The tax must be paid
at the time prescribed in §41.6071(a)-1
for filing the return and at the place
prescribed in §41.6091-1 for filing the re-
turn.

(b) Effective/applicability date. This
section applies on and after July 1,
2015. For rules applicable before that
date, see 26 CFR 41.61561(a)-1 and
41.6151(a)-1T (revised as of April 1,
2014).

[T.D. 9698, 79 FR 64317, Oct. 29, 2014]

§41.6694-1 Section 6694 penalties ap-
plicable to tax return preparer.

(a) In general. For general definitions
regarding section 6694 penalties appli-
cable to preparers of tax returns or
claims for refund, see §1.6694-1 of this
chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78455, Dec. 22, 2008]

§41.6694-2 Penalties for wunderstate-
ment due to an unreasonable posi-
tion.

(a) In general. A person who is a tax
return preparer of any return or claim
for refund of excise tax under section
4481 shall be subject to penalties under
section 6694(a) in the manner stated in
§1.6694-2 of this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78456, Dec. 22, 2008]

§41.6694-3 Penalty for understatement
due to willful, reckless, or inten-
tional conduct.

(a) In general. A person who is a tax
return preparer of any return or claim
for refund of excise tax under section
4481 shall be subject to penalties under
section 6694(b) in the manner stated in
§1.6694-3 of this chapter.
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(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78456, Dec. 22, 2008]

§41.6694-4 Extension of period of col-
lection when preparer pays 15 per-
cent of a penalty for understate-
ment of taxpayer’s liability and cer-
tain other procedural matters.

(a) In general. For rules relating to
the extension of period of collection
when a tax return preparer who pre-
pared a return or claim for refund for
excise tax under section 4481 pays 15
percent of a penalty for understate-
ment of taxpayer’s liability, and proce-
dural matters relating to the investiga-
tion, assessment and collection of the
penalties under section 6694(a) and (b),
the rules under §1.6694—4 of this chapter
will apply.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78456, Dec. 22, 2008]

§41.6695-1 Other assessable penalties
with respect to the preparation of
tax returns for other persons.

(a) In general. A person who is a tax
return preparer of any return or claim
for refund of excise tax under section
4481 of the Internal Revenue Code
(Code) shall be subject to penalties for
failure to furnish a copy to the tax-
payer under section 6695(a) of the Code,
failure to sign a return under section
6695(b) of the Code, failure to furnish
an identification number under section
6695(c) of the Code, failure to retain a
copy or list under section 6695(d) of the
Code, failure to file a correct informa-
tion return under section 6695(e) of the
Code, and negotiation of a check under
section 6695(f) of the Code, in the man-
ner stated in §6695-1 of this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78456, Dec. 22, 2008; 74 FR
5106, Jan. 29, 2009]
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§41.6696-1 Claims for credit or refund
by tax return preparers.

(a) In general. For rules for claims for
credit or refund by a tax return pre-
parer who prepared a return or claim
for refund for excise tax under section
4481, the rules under §1.6696-1 of this
chapter will apply.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78456, Dec. 22, 2008]

§41.7701-1 Tax return preparer.

(a) In general. For the definition of a
tax return preparer, see §301.7701-15 of
this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78456, Dec. 22, 2008]

PART 43—EXCISE TAX ON
TRANSPORTATION BY WATER

Sec.

43.0-1 Introduction.
43.4471-1 Imposition of tax.
43.4472-1 Definitions.

AUTHORITY: 26 U.S.C. 7805.

SOURCE: T.D. 8314, 55 FR 41520, Oct. 12, 1990,
unless otherwise noted.

§43.0-1 Introduction.

The regulations in this part 43 are
designated ‘‘Excise Tax on Transpor-
tation by Water.”” The regulations re-
late to the taxes on transportation by
water imposed by section 4471 of the In-
ternal Revenue Code. See part 40 of
this chapter for regulations relating to
returns, payments, and deposits of
taxes imposed by section 4471.

[T.D. 8442, 57 FR 48185, Oct. 22, 1992]

§43.4471-1 Imposition of tax.

(a) In general. Section 4471 imposes a
tax of $3 per passenger on a covered
voyage as is defined in section 4472.

(b) By whom paid. The tax is imposed
on the person providing the covered
voyage (the operator of the vessel).

[T.D. 8314, 55 FR 41520, Oct. 12, 1990. Redesig-
nated by T.D. 8422, 57 FR 33636, July 30, 1992]
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§43.4472-1 Definitions.

(a) In general. For definitions of the
terms ‘‘covered voyage’” and ‘‘pas-
senger vessel,” see sections 4472 (1) and
2).

(b) Voyage. For purposes of this sec-
tion, ‘‘voyage’” means a journey of a
vessel that includes the outward and
homeward trips or passages. The voy-
age commences when the vessel begins
to load passengers and continues dur-
ing the entire ensuing period until the
vessel has made one outward and one
homeward passage (including inter-
mediate passages, if made). A voyage
may be a covered voyage with respect
to a passenger even if the passenger
does not make both an outward and
homeward passage or if the point of
first embarkation or disembarkation
by the passenger in the United States
is an intermediate stop of the vessel.

(c) Over 1 or more nights. A voyage is
considered to extend over 1 or more
nights if it extends for more than 24
hours.

(d) Engaged in gambling. A passenger
is engaged in gambling aboard a vessel
if that person is participating as a
player in any policy game or other lot-
tery, or any other game of chance, for
money or other thing of value, pro-
vided that the policy game, other lot-
tery, or game of chance is conducted,
sponsored, or operated by the owner or
operator of the vessel, as either prin-
cipal or agent, or by an employee,
agent, or franchisee of the owner or op-
erator of the vessel. A passenger is not
engaged in gambling aboard a vessel if
the passenger participates with other
passengers in a casual, ‘‘friendly’’ game
of chance that is not conducted, spon-
sored, or operated by the owner or op-
erator of the vessel or by an employee,
agent, or franchisee of the owner or op-
erator.

(e) Territorial waters. For purposes of
sections 4471 and 4472, the territorial
waters of the United States are those
waters within the international bound-
ary line between the United States and
any contiguous foreign country or
within 3 nautical miles (3.45 statute
miles) from low tide on the coastline.
No inference is intended as to the ex-
tent of the territorial limits for other
tax purposes.
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(f) Passenger. For purposes of sections
4471 and 4472, ‘‘passenger’’ means an in-
dividual carried on the vessel except—

(1) The Master; or

(2) A crew member or other indi-
vidual engaged in the business of the
vessel or its owners. A person is en-
gaged in the business of the vessel or
its owners if the person is an employee
of the vessel or her owners or has a
duty, contractual or otherwise, to per-
form on the vessel on behalf of the ves-
sel or its owners. For example, a person
engaged as an entertainer, instructor,
or lecturer for the benefit of the pas-
sengers is not a passenger, but a person
on a promotional trip such as a travel
agent or contest winner is a passenger
even though the vessel or its owners
may derive some future benefit from
the promotion.

[T.D. 8422, 57 FR 33636, July 30, 1992; 57 FR
45713, Oct. 5, 1992]
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Subpart A—Introduction

§44.0-1 Introduction.

(a) In general. The regulations in this
part are designated ‘“Wagering Tax
Regulations.” The regulations relate to
the taxes imposed by Chapter 35 of the
Internal Revenue Code of 1954, as
amended, to certain general provisions
of Chapter 40 of such Code, and to cer-
tain related administrative provisions
of Subtitle F of such Code. Chapter 35
imposes an excise tax on wagers and a
special tax to be paid by each person
liable for the tax imposed on wagers
and by each person engaged in receiv-
ing wagers for or on behalf of any per-
son liable for the tax imposed on wa-
gers. References in these regulations to
the ‘“‘Internal Revenue Code” or the
“Code’’ are references to the Internal
Revenue Code of 1954, as amended, un-
less otherwise indicated. References to
a section or other provision of law are
references to a section or other provi-
sion of the Internal Revenue Code, as
amended, unless otherwise indicated.

(b) Division of regulations. The regula-
tions in this part are divided into five
subparts. Subpart A contains provi-
sions relating to the arrangement and
numbering of the sections of the regu-
lations in this part, general definitions
and use of terms, scope of the regula-
tions, and the extent to which the reg-
ulations in this part supersede prior
regulations relating to the taxes im-
posed by Chapter 35 of the Internal
Revenue Code. Subpart B relates to the
tax on wagers. Subpart C relates to the
special tax. Subpart D relates to cer-
tain miscellaneous and general provi-
sions having application to taxes im-
posed by Chapter 35. Subpart E relates
to selected provisions of subtitle F of
the Code (Procedure and Administra-
tion) which have special application to
the taxes imposed by Chapter 35 of the
Code.

(c) Arrangement and numbering. Each
section of the regulations in this part
(other than subpart A) is designated by
a number composed of the part number
followed by a decimal point (44.); the
section of the Internal Revenue Code
which it interprets; a hyphen (-); and a
number identifying the section. By use
of these designations one can ascertain
the sections of the regulations relating
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to a provision of the Code. For exam-
ple, the regulations pertaining to sec-
tion 4401 of the Code are designated
§§41.4401-1, 41.4401-2, and 41.4401-3.

[T.D. 6370, 24 FR 2614, Apr. 4, 1959, as amend-
ed by T.D. 7665, 456 FR 6090, Jan. 25, 1980]

§44.0-2 General definitions and use of
terms.

As used in the regulations in this
part, unless otherwise expressly indi-
cated:

(a) The terms defined in the provi-
sions of law contained in the regula-
tions in this part shall have the mean-
ings so assigned to them.

(b) The Internal Revenue Code of 1954
means the Act approved August 16, 1954
(68A Stat.), entitled ‘““An Act To revise
the internal revenue laws of the United
States’, as amended.

(c) District director means district
director of internal revenue.

(d) The cross references in the regula-
tions in this part to other portions of
the regulations, when the word ‘‘see’ is
used, are made only for convenience
and shall be given no legal effect.

§44.0-3 Scope of regulations.

The regulations in this part apply to
wagering activity on and after January
1, 1955.

§44.0-4 Extent to which the regula-
tions in this part supersede prior
regulations.

The regulations in this part, with re-
spect to the subject matter within the
scope thereof, supersede Regulations
132, 26 CFR (1939) Part 325.

Subpart B—Tax on Wagers

§44.4401-1 Imposition of tax.

(a) In general. Section 4401 imposes a
tax on all wagers, as defined in section
4421. See section 4421 and §44.4421-1 for
definition of the term ‘‘wager.”

(b) Rate of tax; amount of wager—(1)
Rate of tax. The tax is imposed at the
rate of 10 percent of the amount of any
taxable wager.

(2) Amount of wager. (i) The amount
of the wager is the amount risked by
the bettor, including any charge or fee
incident to the placing of the wager as
provided in subdivision (iv) of this sub-
paragraph, rather than the amount
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which he stands to win. Thus, if a
bettor bets $6 against a bookmaker’s $7
with respect to the outcome of a prize
fight, the amount of the wager subject
to tax is $5.

(ii) In the case of a ‘‘parlay’’ wager
(i.e., a single wager made by a bettor
on the outcome of a series of events,
usually horse races), the amount of the
taxable wager is the amount initially
wagered by the bettor irrespective of
whether the parlay is successful. In the
case of an ‘‘if’ wager, the amount of
the taxable wager is the total of all
amounts wagered on each selection of
the bettor. For example, A makes a $10
wager on horse R with the under-
standing that if horse R wins, $5 is to
be wagered on horse S and $5 on horse
T. If horse R wins, the taxable wager is
$20. If horse R loses, the taxable wager
is $10. In determining the amount of a
taxable wager involving the features
of, or a combination of, ‘“parlay’ and
“if”’ bets, such as wagers sometimes re-
ferred to as a ‘“‘whipsaw’ or an ‘‘if and
reverse’ bet, the rules set forth above
relating to ‘“‘parlay’ and ‘‘if”’ bets are
to be followed. For example, assume B
wagers $10 on horse R with the under-
standing that if horse R wins, $5 is to
be placed as a parlay wager on horses S
and T. In such a case, if horse R loses,
the taxable wager is $10; if horse R
wins, there are two taxable wagers
amounting in the aggregate to $15.

(iii) In the case of punchboards with
prizes of merchandise, cash, or free
plays listed thereon, the amount of the
taxable wager is the amount risked by
the bettor for all chances taken by
him, including the chances taken by
the bettor in lieu of the acceptance of
an equivalent amount in cash or mer-
chandise.

(iv) In determining the amount of
any wager subject to tax there shall be
included any charge or fee incident to
the placing of the wager. For example,
in the case of a wager with respect to
a horse race, any amount paid to a
bookmaker for the purpose of guaran-
teeing the bettor a pay-off based on ac-
tual track odds is to be included as a
part of the wager. Similarly, in the
case of a lottery, any amount paid to
the operator thereof by the bettor for
the privilege of making a contribution
to the pool or bank is also to be in-
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cluded in the amount of the wager.
However, the amount of the wager sub-
ject to tax shall not include the
amount of the tax where it is estab-
lished by actual records of the tax-
payer that such amount of tax was col-
lected from the bettor as a separate
charge.

§44.4401-2 Person liable for tax.

(a) In general. (1) Every person en-
gaged in the business of accepting wa-
gers with respect to a sports event or a
contest is liable for the tax on any
such wager accepted by him. Every per-
son who operates a wagering pool or
lottery conducted for profit is liable
for the tax with respect to any wager
or contribution placed in such pool or
lottery. To be liable for the tax, it is
not necessary that the person engaged
in the business of accepting wagers or
operating a wagering pool or lottery
physically receive the wager or con-
tribution. Any wager or contribution
received by an agent or employee on
behalf of such person shall be consid-
ered to have been accepted by and
placed with such person.

(2) Any person required to register
under section 4412 by reason of having
received wagers for or on behalf of an-
other person, but who fails to register
the name and place of residence of such
other person (hereinafter in this sub-
paragraph referred to as principal),
shall be liable for the tax on all wagers
received by him during the period in
which he has failed to so register the
name and place of residence of such
principal. Subsequent compliance with
section 4412 by the person receiving wa-
gers for another does not relieve him of
his liability and duty to pay such tax,
nor will the fact that such person in-
curs liability with respect to the tax on
such wagers, relieve his principal of li-
ability for the tax imposed under sec-
tion 4401 with respect to such wagers.
Accordingly, both the person receiving
the wagers and his principal shall be
liable for the tax on such wagers until
the tax is paid. Payment of the tax on
such wagers shall not relieve the per-
son receiving wagers of any penalty for
failure to register as required by sec-
tion 4412. This subparagraph has appli-
cation only to wagers received after
September 2, 1958.
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(b) In business of accepting wagers. A
person is engaged in the business of ac-
cepting wagers if he makes it a prac-
tice to accept wagers with respect to
which he assumes the risk of profit or
loss depending upon the outcome of the
event or the contest with respect to
which the wager is accepted. It is not
intended that to be engaged in the
business of accepting wagers a person
must be either so engaged to the exclu-
sion of all other activities or even pri-
marily so engaged. Thus, for example,
an individual may be primarily en-
gaged in business as a salesman, and
also for the purpose of the tax be en-
gaged in the business of accepting wa-
gers.

(c) Lay-offs. If a person engaged in
the business of accepting wagers or
conducting a lottery or betting pool for
profits lays off all or part of the wagers
placed with him with another person
engaged in the business of accepting
wagers or conducting a betting pool or
lottery for profit, he shall, notwith-
standing such lay-off, be liable for the
tax on the wagers or contributions ini-
tially accepted by him. See §44.6419-2
for credit and refund provisions appli-
cable with respect to laid-off wagers.

§44.4401-3 When tax attaches.

The tax attaches when (a) a person
engaged in the business of accepting
wagers with respect to a sports event
or a contest, or (b) a person who oper-
ates a wagering pool or lottery for
profit, accepts a wager or contribution
from a bettor. In the case of a wager on
credit, the tax attaches whether or not
the amount of the wager is actually
collected from the bettor. However, if
an amount equivalent to the amount of
the wager is paid to the bettor prior to
the close of the calendar month in
which such wager was accepted, either
because of the cancellation of the
event upon which the wager was
placed, or because the wager was can-
celled or rescinded by mutual agree-
ment, the wager need not be reported
on the taxpayer’s return for such
month. Where such cancellation or re-
scission takes place in a month subse-
quent to the month in which the wager
was accepted, credit or refund of the
tax paid with respect to such wager
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may be made subject to the provisions
of §44.6419-1.

§44.4402-1 Exemptions.

(a) Parimutuel wagering enterprises.
Section 4402 provides that no tax shall
be imposed by section 4401 on any
wager placed with, or on any wager
placed in a wagering pool conducted
by, a parimutuel wagering enterprise
licensed under State law.

(b) Wagering machines—(1) In general.
Section 4402 provides that no tax shall
be imposed by section 4401 on any
wager placed in a coin-operated device
(as defined in section 4462 as in effect
for years beginning before July 1, 1980),
or on any amount paid, in lieu of in-
serting a coin, token, or similar object,
to operate a device described in section
4462(a)(2) (as so in effect). These devices
include:

(i) So-called ‘‘slot’” machines that op-
erate by means of the insertion of a
coin, token, or similar object and that,
by application of the element of
chance, may deliver, or entitle the per-
son playing or operating the machine
to receive cash, premiums, merchan-
dise, or tokens; and

(ii) Machines that are similar to ma-
chines described in paragraph (b)(1)(i)
of this section and are operated with-
out the insertion of a coin, token, or
similar object.

(2) Examples. The following devices
and machines are examples of the de-
vices referred to in paragraph (b)(1) of
this section:

(i) A machine that is operated by
means of the insertion of a coin, token,
or similar object and that, even though
it does not dispense cash or tokens, has
the features and characteristics of a
gaming device whether or not evidence
exists as to actual payoffs.

(ii) A so-called crane machine, claw,
digger, or rotary merchandising type
device that is operated by the insertion
of a coin and adjustment of a control
lever for the purpose or removing from
the machine, by gripping, pushing, or
other manipulation articles such as
figurines, lighters, etc., in the ma-
chine.

(iii) A pinball machine equipped with
a pushbutton for releasing free plays
and a meter for recording the plays so
released, or equipped with provisions
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for multiple coin insertion for increas-
ing the odds.

(iv) Pinball machines in connection
with which free plays are redeemed in
cash, tokens, or merchandise, or prizes
are offered to any person for the at-
tainment of designated scores.

(v) A coin-operated machine that dis-
plays a poker hand or delivers a ticket
with a poker hand symbolized on it
that entitles the player to a prize if the
poker hand displayed by the machine
or symbolized on the ticket constitutes
a winning hand.

[T.D. 8328, 56 FR 188, Jan. 3, 1991; Redesig-
nated and amended by T.D. 8442, 57 FR 48186,
Oct. 22, 1992]

§44.4403-1 Daily record.

Every person liable for tax under sec-
tion 4401 shall keep such records as will
clearly show as to each day’s oper-
ations:

(a) The gross amount of all wagers
accepted;

(b) The gross amount of each class or
type of wager accepted on each sepa-
rate event, contest, or other wagering
medium. For example, in the case of
wagers accepted on a horse race, the
daily record shall show separately the
gross amount of each class or type of
wagers (straight bets, parlays, ‘if”
bets, etc.) accepted on each horse in
the race. Similarly, in the case of the
numbers game, the daily record shall
show the gross amount of each class or
type of wager accepted on each num-
ber.

For additional provisions relating to
records, see section 6001 and §44.6001-1.

§44.4404-1 Territorial extent.

(a) In general. The tax imposed by
section 4401 applies to wagers (1) ac-
cepted in the United States, or (2)
placed by a person who is in the United
States (i) with a person who is a citizen
or resident of the United States, or (ii)
in a wagering pool or lottery conducted
by a person who is a citizen or resident
of the United States. All wagers made
within the United States are taxable
irrespective of the citizenship or place
of residence of the parties to the wager.
Thus, the tax applies to wagers placed
within the United States, even though
the person for whom or on whose behalf
the wagers are received is located in a
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foreign country and is not a citizen or
resident of the United States. Like-
wise, a wager accepted outside the
United States by a citizen or resident
of the United States is taxable if the
person making such wager is within
the United States at the time the
wager is made.

(b) Examples. The following examples
illustrate the application of paragraph
(a) of this section:

Example 1. A syndicate which maintains its
headquarters in a foreign country has rep-
resentatives in the United States who re-
ceive wagers in the United States for or on
behalf of such syndicate. For the purposes of
section 4404, such wagers are considered as
accepted within the United States, the syn-
dicate is considered to be in the business of
accepting wagers within the United States,
and such wagers are subject to the tax. This
is true regardless of the nationality or resi-
dence of the members of the syndicate.

Example 2. A Canadian citizen employed in
Detroit, Michigan, telephones a horse race
bet to a bookmaker who is a United States
citizen with his place of business located in
Windsor, Canada. The wager is taxable since
it is made by a person within the United
States with a person who is a United States
citizen.

Example 3. A United States citizen while
visiting Tijuana, Mexico, makes a wager on
the outcome of a horse race with a book-
maker who is also a United States citizen lo-
cated and doing business in Tijuana. The
wager is not taxable since both parties to the
wager, though United States citizens, were
outside the United States at the time the
wager was made.

Subpart C—Occupational Tax

§44.4411-1 Imposition of tax.

(a) In general. A special tax of $50 per
year is required to be paid by each per-
son:

(1) Who is liable for the tax imposed
by section 4401, or

(2) Who is engaged in receiving wa-
gers for or on behalf of any person who
is liable for the tax imposed by section
4401.

(b) Examples. The application of para-
graph (a) of this section may be illus-
trated by the following examples:

Example 1. A, who is engaged in the busi-
ness of accepting horse race bets, employs
ten persons to receive on his behalf wagers
which are transmitted by telephone. A also
employs a secretary and a bookkeeper. A and
each of the ten persons who receives wagers
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by telephone on behalf of A are liable for the
special tax. The secretary and bookkeeper
are not liable for the special tax unless they
also receive wagers for A.

Example 2. B operates a numbers game and
has an arrangement with ten persons, who
are employed in various capacities, such as
bootblacks, elevator operators, news dealers,
etc., to receive wagers from the public on his
behalf. B also employs C to collect from the
ten persons referred to, the wagers received
by them on B’s behalf and to deliver such
wagers to B. C performs no other services for
B. B and the ten persons who receive wagers
on his behalf are liable for the special tax. C
is not liable for the special tax since he is
not engaged in receiving wagers for B.

(c) Cross references. For provisions re-
lating to the payment of the special
tax (computation, manner of payment,
etc.), see Subpart D of this part.

§44.4412-1 Registration.

(a) In general. Every person required
to pay the special tax imposed by sec-
tion 4411 shall register and file a return
on Form 11-C. For provisions relating
to the general requirement for filing a
return, see §44.6011(a)-1.

(b) Information to be reported on Form
11-C. (1) Every person required to make
a return on Form 11-C shall report
thereon his full name and place of resi-
dence. A person doing business under
an alias, style, or trade name shall give
his true name, followed by his alias,
style, or trade name. In the case of a
partnership, association, firm, or com-
pany, other than a corporation, the
style or trade name shall be given, also
the true name of each member and his
place of residence. In the case of a cor-
poration, the true name and title of
each officer and his place of residence
shall be shown.

(2) BEach person engaged in the busi-
ness of accepting wagers on his own ac-
count shall report on Form 11-C the
name and address of each place where
such business will be conducted and the
name, address, and number appearing
on the special (occupational) stamp of
each agent or employee who may re-
ceive wagers on his behalf. Thereafter,
a return shall be filed on Form 11-C,
marked ‘“‘Supplemental’’, each time an
additional employee or agent is en-
gaged to receive wagers. Such supple-
mental return shall be filed not later
than 10 days after the date such addi-
tional employee or agent is engaged to
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receive wagers and shall show the
name, address, and number appearing
on the special (occupational) stamp of
each such agent or employee. As to a
change of address, see §44.4905-2.

(3) Each agent or employee who re-
ceives wagers for or on behalf of a per-
son engaged in the business of accept-
ing wagers on his own account shall re-
port on Form 11-C the name and resi-
dence address of each person (i.e., indi-
vidual, partnership, corporation, etc.)
on whose behalf wagers are to be re-
ceived. Thereafter, the agent or em-
ployee shall file a return on Form 11-C,
marked ‘“‘Supplemental’’, each time he
is engaged or employed to receive wa-
gers for a person or persons other than
the person or persons previously re-
ported on Form 11-C. Such supple-
mental return shall be filed not later
than 10 days after the date he is en-
gaged to receive wagers and shall show
the name, business address, or, if none,
the residence address of the person or
persons by whom he is engaged to re-
ceive wagers. As to a change of address,
see §44.4905-2.

(c) Time and place for filing Form 11-C.
For provisions relating to the time for
filing Form 11-C (other than Form 11-
C marked ‘“‘Supplemental’’), see section
6071 and §44.6071-1. For provisions re-
lating to the place for filing Form 11-
C, see section 6091 and §44.6091-1.

§44.4413-1 Certain provisions made

applicable.

For regulations under sections 4901,
4902, 4904, 4905, and 4906, as extended
and made applicable to the special tax
imposed by section 4411 and to the per-
sons upon whom such tax is imposed,
see Subpart D of this part.

Subpart D—Miscellaneous and
General Provisions Applicable
to Taxes on Wagering

MISCELLANEOUS PROVISIONS

§44.4421-1 Definitions.

(a) Wager. The term ‘‘wager’ means:

(1) Any wager placed with a person
engaged in the business of accepting
wagers upon the outcome of a sports
event or a contest;

(2) Any wager placed in a wagering
pool with respect to a sports event or a
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contest, if such pool is conducted for
profit; and

(3) Any wager placed in a lottery con-
ducted for profit.

(b) Lottery—(1) In general. The term
“lottery’’ includes the numbers game,
policy, and similar types of wagering.
In general, a lottery conducted for
profit includes any scheme or method
for the distribution of prizes among
persons who have paid or promised a
consideration for a chance to win such
prizes, usually as determined by the
numbers or symbols on tickets as
drawn from a lottery wheel or other re-
ceptacle, or by the outcome of an
event: Provided, Such lottery is con-
ducted for profit. The term also in-
cludes enterprises commonly known as
“policy” or ‘“‘numbers’” and similar
types of wagering where the player se-
lects a number, or a combination of
numbers, and pays or agrees to pay a
certain amount in consideration of
which the operator of the lottery, pol-
icy, or numbers game agrees to pay a
prize or fixed sum of money if the se-
lected number or combination of num-
bers appear or are published in a man-
ner understood by the parties. For ex-
ample, the winning number or com-
bination of numbers may appear or be
published as a series of numbers in the
payoff prices of a series of horse races
at a certain race track, or in the
United States Treasury balance re-
ports, or the reports of a stock or com-
modity exchange. This description is
not intended to be restrictive; hence,
the substitution of letters or other
symbols for numbers or a different ar-
rangement for determining the winning
number or combination of numbers,
does not alter the fundamental nature
of a game which otherwise would be
considered a lottery. The operation of a
punch board or a similar gaming device
for profit is also considered to be the
operation of a lottery.

(2) Certain games excluded—(i) Cards,
dice, etc. Section 4421 specifically ex-
cludes from the term ‘‘lottery” any
game of a type in which usually (a) the
wagers are placed, (b) the winners are
determined, and (¢) the distribution of
prizes or other property is made, in the
presence of all persons placing wagers
in such game. Thus, for example, no
tax would be payable with respect to
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wagers made in a bingo or keno game
since such a game is usually conducted
under circumstances in which the wa-
gers are placed, the winners are deter-
mined, and the distribution of prizes is
made in the presence of all persons par-
ticipating in the game. For the same
reason, no tax would apply in the case
of card games, dice games, or games in-
volving wheels of chance, such as rou-
lette wheels and gambling wheels of a
type used at carnivals and public fairs.

(ii) Drawings conducted by an organi-
eation erempt from taxr under section 501
or 521. Section 4421 specifically ex-
cludes from the term ‘‘lottery’ any
drawing conducted by an organization
exempt from tax under section 501 or
521 if no part of the net proceeds de-
rived from such drawing inures to the
benefit of any private shareholder or
individual. For provisions relating to
exemption from income tax under sec-
tion 501 or 521, see the Income Tax Reg-
ulations (Part 1 of this chapter).

(c) Other terms wused—(1) Wagering
pool. A wagering pool conducted for
profit includes any scheme or method
for the distribution of prizes to one or
more winning bettors based upon the
outcome of a sports event or a contest,
or a combination or series of such
events or contests, provided such wa-
gering pool is managed and conducted
for the purpose of making a profit.

(2) Sports event. A sports event in-
cludes every type of sports event,
whether amateur, scholastic, or profes-
sional, such as horse racing, auto rac-
ing, dog racing, boxing and wrestling
matches and exhibitions, baseball,
football, and basketball games, tennis
and golf matches, track meets, etc.

(3) Contest. A contest includes any
type of contest involving speed, skill,
endurance, popularity, politics,
strength, appearances, etc., such as a
general or primary election, the out-
come of a nominating convention, a
dance marathon, a log-rolling, wood-
chopping, weight-lifting, corn-husking,
beauty contest, etc.

(4) Conducted for profit. A wagering
pool or lottery may be conducted for
profit even though a direct profit will
not inure from the operation thereof. A
wagering pool or lottery operated with
the expectancy of a profit in the form
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of increased sales, increased attend-
ance, or other indirect benefits is con-
ducted for profit for purposes of the
wagering tax.

§44.4422-1 Doing business in violation
of Federal or State law.

Payment of any special tax within
the scope of the regulations in this
part in nowise authorizes the carrying
on of any business in violation of a law
of the United States or the law of any
State. The special tax stamp is not a li-
cense or permit and affords no protec-
tion from prosecution for violation of
any Federal or State law. See also sec-
tion 4906.

GENERAL PROVISIONS RELATING TO
OCCUPATIONAL TAXES

§44.4901-1 Payment of special tax.

(a) Condition precedent to carrying on
business. No persons shall engage in the
business of accepting wagers subject to
the tax imposed by section 4401 until
he has filed a return on Form 11-C and
paid the special tax imposed by section
4411. Likewise, no person shall engage
in receiving wagers for or on behalf of
any person engaged in the business of
accepting wagers until he has filed a
return on Form 11-C and paid the spe-
cial tax imposed by section 4411. For
provisions relating to the tax imposed
by section 4401 and the special tax im-
posed by section 4411, see Subparts B
and C of this part, respectively.

(b) Computation of special tax. (1) Sec-
tion 4411 imposes a special tax of $50
per year which is required to be paid by
each person who is liable for the tax
imposed by section 4401 (tax on wagers)
or who is engaged in receiving wagers
for or on behalf of any person who is
liable for the tax imposed by section
4401. A person engaged both in accept-
ing wagers on his own account and in
receiving wagers for or on behalf of
some other person is required to pur-
chase but one special tax stamp.

(2) The tax year begins July 1 and
ends June 30 of the following calendar
year. Persons commencing business be-
tween August 1 and June 30 (both dates
inclusive) shall pay a proportionate
part of the annual tax. ‘“‘Commencing
business’ means the initial acceptance
by a person of a wager subject to the
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tax imposed by section 4401 or the ini-
tial receiving of a taxable wager by an
agent or employee for or on behalf of
some other person. Persons in business
for only a portion of a month are liable
for tax for the full month, i.e., a person
first becoming subject to the special
tax on, for example, the 20th day of a
month, is liable for tax for the entire
month.

(c) Tax payment evidenced by special
tax stamp. (1) Upon receipt of a return
on Form 11-C, together with remit-
tance of the full amount of tax due, the
district director will issue a special tax
stamp as evidence of payment of the
special tax.

(2) District directors will distinctly
write or print on the stamp before it is
delivered or mailed to the taxpayer the
following information: (i) The tax-
payer’s registered name, and (ii) the
business or office address of the tax-
payer if he has one; if not, the resi-
dence address. Special tax stamps will
be transmitted by ordinary mail, un-
less it is requested that they be trans-
mitted by registered mail in which case
additional cost to cover registry fee
shall be remitted with the return.

(3) District directors and their collec-
tion officers are forbidden to issue re-
ceipts in lieu of stamps representing
the payment of special taxes.

(d) Cross references. For provisions re-
lating to registration and information
required to be reported on Form 11-C,
see §44.4412-1. For other provisions re-
lating to Form 11-C, see §§44.6011(a)-1
(relating to returns), 44.6071-1 (time for
filing returns and other documents),
and 44.6091-1 (place for filing returns or
other documents).

§44.4902-1 Partnership liability.

Any number of persons doing busi-
ness in copartnership shall be required
to pay but one special tax. The district
director may issue a special tax stamp
to a copartnership in a firm or trade
name, provided the names and address-
es of all members of the partnership
are disclosed on Form 11-C.

§44.4905-1 Change of ownership.

(a) Changes through death. Whenever
any person who has paid the special tax
imposed by section 4411 dies, the sur-
viving spouse or child, or executor or



Internal Revenue Service, Treasury

administrator, or other legal represent-
ative, may carry on such business for
the remainder of the term for which
such special tax has been paid without
any additional payment, subject to the
conditions hereinafter stated. If the
surviving spouse or child, or executor
or administrator, or other legal rep-
resentative of the deceased taxpayer
continues the business, such person
shall within 30 days after the date of
the death of the taxpayer execute a re-
turn on Form 11-C. Such return shall
show the name of the deceased tax-
payer, together with all other data re-
quired to be reported on Form 11-C (see
§44.4412-1), and the stamp issued to
such taxpayer shall be submitted with
the return for proper notation by the
district director.

(b) Changes from other causes. A re-
ceiver or trustee in bankruptcy may
continue the business under the stamp
issued to the taxpayer at the place and
for the period for which the special tax
was paid. An assignee for the benefit of
creditors may continue business under
his assignor’s special tax stamp with-
out incurring additional special tax li-
ability. In such cases the change shall
be registered with the district director
in a manner similar to that required by
paragraph (a) of this section.

(c) Changes in firm. When one or more
members of a firm partnership with-
draw, the business may be continued
by the remaining partner or partners
under the same special tax stamp for
the remainder of the period for which
the stamp was issued to the old firm.
The change shall, however, be reg-
istered in the same manner as required
in paragraph (a) of this section. If new
partners are taken into a firm the new
firm so constituted may not carry on
business under the special tax stamp of
the old firm. The new firm shall make
a return on Form 11-C and pay the spe-
cial tax imposed by section 4411 reck-
oned from the first day of the month in
which it began business, even though
the name of such firm be the same as
that of the old. If the members of a
partnership, which has paid the special
tax, form a corporation to continue the
business a new special tax stamp must
be obtained in the name of the corpora-
tion.
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(d) Change in corporation. If a cor-
poration changes its name, no addi-
tional tax is due, provided the change
in name is registered with the district
director in the manner required by
paragraph (a) of this section. An in-
crease in the capital stock of a cor-
poration does not create a new special
tax liability if the laws of the State
under which it is incorporated permit
such increase without the formation of
a new corporation. A stockholder in a
corporation, who after its dissolution
continues the business, incurs liability
for the special tax imposed by section
4411 unless he already has a special tax
stamp obtained in respect of activities
conducted as a sole proprietor.

§44.4905-2 Change of address.

(a) Procedure by taxrpayer—(1) After
June 30, 1963. Whenever, after June 30,
1963, a taxpayer changes his business or
residence address to a location other
than that specified in his last return on
Form 11-C, he shall register the change
with the district director from whom
the special tax stamp was purchased by
filing a new return, Form 11-C, des-
ignated ‘‘Supplemental Return”, set-
ting forth the new address and the date
of change. He shall so register the
change of address before:

(i) He engages in any wagering activ-
ity at the new address, or

(ii) The termination of a 30-day pe-
riod which begins on the day after the
date of such change, whichever occurs
first. The taxpayer’s special tax stamp
shall accompany the supplemental re-
turn for proper notation by the district
director. As to liability in case of fail-
ure to register a change of address, see
§44.4905-3.

(2) Before July 1, 1963. Whenever, be-
fore July 1, 1963, a taxpayer changes his
business or residence address to a loca-
tion other than that specified in his
last return of Form 11-C, he shall,
within 30 days after the date of such
change, register the change with the
district director from whom the special
tax stamp was purchased by filing a
new return, Form 11-C, designated
“Supplemental Return”’’, setting forth
the new address and the date of change.
The taxpayer’s special tax stamp shall
accompany the supplemental return for
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proper notation by the district direc-
tor. As to liability in case of failure to
register a change of address, see
§44.4905-3.

(b) Procedure by district director; re-
moval within district. When registration
of a change of address within the same
district is made by a taxpayer in the
manner specified in paragraph (a) of
this section, the district director, if
necessary, will enter on his records the
new address and the date of change. If
the information disclosed on the sup-
plemental return is such as to require
a change on the face of the special tax
stamp, the district director will make
the proper change and return the
stamp to the taxpayer.

(c) Procedure by district director; re-
moval to another district. In case of re-
moval of the taxpayer’s office or prin-
cipal place of business (or residence ad-
dress, if he has no office or principal
place of business) to another district,
the district director, after noting the
transfer on his records, shall transmit
the special tax stamp to the district di-
rector for the district to which such of-
fice or business was removed. The lat-
ter will make an entry on his records,
as in the case of an original registra-
tion in his district, correct the address
on the stamp, if necessary, and note
also thereon his name, title, date, and
district, and then forward the stamp to
the taxpayer.

[T.D. 6656, 28 FR 5720, June 12, 1963, as
amended by T.D. 7087, 36 FR 505, Jan. 14, 1971]

§44.4905-3 Liability for failure to reg-
ister change or removal.

Any person succeeding to and car-
rying on a business for which the spe-
cial tax imposed by section 4411 has
been paid, and any taxpayer changing
his residence address or his place of
business, without registering such
change as provided in §§44.4905-1 and
44.4905-2 shall be liable to an additional
tax, and to the penalty prescribed in
section 6651 for failure to make a re-
turn. (For regulations under section
6651, see the Regulations on Procedure
and Administration (Part 301 of this
chapter).)
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§44.4906-1 Cross reference.

For provisions relating to the appli-
cability of Federal and State laws, see
section 4422 and §44.4422-1.

Subpart E—Administrative Provi-
sions of Special Application to
the Taxes on Wagering

§44.6001-1 Record requirements.

(a) In general. (1) In addition to all
other records required pursuant to
§44.4403-1, every person required to pay
tax under section 4401 shall keep such
records as will clearly show as to each
day’s operation:

(i) Separately, the gross amount of
wagers:

(a) Accepted directly by the taxpayer
or at any registered place of business of
the taxpayer (other than laid-off wa-
gers),

(b) Accepted for his account by
agents at any place other than a reg-
istered place of business of the tax-
payer (other than laid-off wagers), and

(c) Accepted as laid-off wagers from
persons subject to the tax on wagers;

(ii) With respect to wagers laid off
with others, the name, address, and
registration number of each person
with whom the laid-off wagers were
placed, and the gross amount laid off
with each such person, showing sepa-
rately the gross amount of laid-off wa-
gers with respect to each event, con-
test, or other wagering medium, as, for
example, the gross amount laid off on
each horse in a race; and

(iii) The gross amount of tax col-
lected from or charged to bettors as a
separate item.

(2) If a taxpayer has any agents or
employees receiving wagers on his be-
half, he shall maintain a separate
record showing the name and address
of each agent or employee, the period
of employment, and the number of the
special tax stamp issued to each such
agent or employee.

(3) A duplicate copy of each return
required by §44.6011(a)-1 shall be re-
tained as part of the taxpayer’s
records.

(b) Records of agent or employee. Every
person who is engaged in receiving for
or on behalf of another person (at any
place other than a registered place of
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business of such other person) wagers
of a type subject to the tax imposed by
section 4401 shall keep a record show-
ing for each day (1) the gross amount of
such wagers received by him, (2) the
amount, if any, retained as a commis-
sion or as compensation for receiving
such wagers, and (3) the amount turned
over to the person on whose behalf the
wagers were received, and the name
and address of such person.

(c) Record of claimants. Any person
claiming a credit or refund shall keep a
complete and detailed record of each
overpayment and of each laid-off wager
for which credit is taken or refund is
claimed, including a copy of the certifi-
cate required under paragraph (d) of
§44.6419-2.

(d) Place for keeping records. Every
person required to pay the tax imposed
by section 4401 shall keep or cause to
be kept, at his office or principal place
of business, or, if he has no office or
principal place of business, at his resi-
dence or some other convenient or safe
location, all such records as are re-
quired pursuant to paragraphs (a) and
(c) of this section and section 4403 and
§44.4403-1.

(e) Period for retaining records. All
records required by the regulations in
this part shall at all times be available
for inspection by internal revenue offi-
cers. Records required by §44.4403-1 and
by paragraph (a) of this section shall be
maintained for a period of at least
three years from the date the tax be-
came due. Records required by para-
graph (b) of this section shall be main-
tained for a period of at least three
years from the date the wager was re-
ceived. Records required by paragraph
(c) of this section shall be maintained
for a period of at least three years from
the date any credit is taken or refund
is claimed.

[T.D. 6370, 24 FR 2614, Apr. 4, 1959, as amend-
ed by T.D. 6568, 26 FR 7545, Aug. 15, 1961]

§44.6011(a)-1 Returns.

(a) In general. Every person required
to pay the tax on wagers imposed by
section 4401 of the Code shall make for
each month, from the daily records re-
quired by §§44.4403-1 and 44.6001-1, a re-
turn on Form 730 in accordance with
the instructions and regulations appli-
cable thereto. A return shall be made

47

§44.6071-1

for each month whether or not liability
has been incurred for that month. If
the taxpayer ceases operations which
make him liable for the tax, the last
return shall be marked ‘‘Final Re-
turn”’.

(b) Return on Form 11-C. Every person
required to pay the special tax imposed
by section 4411 shall make a return on
Form 11-C in accordance with the in-
structions and regulations applicable
thereto.

§44.6060-1 Reporting requirements for
tax return preparers.

(a) In general. A person that employs
one or more tax return preparers to
prepare a return or claim for refund of
tax on wagers under sections 4401 or
4411, other than for the person, at any
time during a return period, shall sat-
isfy the record keeping and inspection
requirements in the manner stated in
§1.6060-1 of this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78456, Dec. 22, 2008]

§44.6071-1 Time for filing return.

(a) Return on Form 730. Each return
required to be made on Form 730 pursu-
ant to §44.6011(a)-1 shall be filed on or
before the last day of the first calendar
month following the period for which it
is made. For provisions relating to the
time for filing a return when the pre-
scribed due date falls on Saturday,
Sunday, or a legal holiday, see the pro-
visions of the Regulations on Proce-
dure and Administration (part 301 of
this chapter) under section 7503.

(b) Return on Form 11C. (1) The first
return required to be made on Form 11—
C shall be filed to cover the period be-
ginning with the first day of the cal-
endar month in which a person engages
(or expects to engage) in activities
which make him liable for the special
tax imposed by section 4411 and ending
with the following June 30. Thereafter,
each return required to be made on
Form 11-C shall be filed on or before
July 1 to cover a 1l-year period (begin-
ning July 1 and ending June 30 of the
following calendar year) during which
taxable activity continues.
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(2) For additional provisions relating
to the return on Form 11-C, see
§44.4412-1 and §§44.4901-1 to 44.4905-3,
inclusive.

§44.6091-1 Place for filing returns.

(a) In general. Except as provided in
paragraph (b) of this section, a return
on Form 730 or Form 11-C shall be filed
with any person assigned the responsi-
bility to receive returns in the local In-
ternal Revenue Service office that
serves the legal residence or principal
place of business of the person making
the return.

(b) Returns of individuals outside the
United States. The returns on Form 730
and Form 11-C of individuals (whether
citizens of the United States, citizens
of possessions of the United States, or
aliens) outside the United States hav-
ing no legal residence or principal
place of business in the United States
shall be filed with the Internal Rev-
enue Service Center, Cincinnati, Ohio
45999, or as otherwise directed in the
applicable forms and instructions.

(c) Returns filed with service centers.
Notwithstanding paragraphs (a) and (b)
of this section, whenever instructions
applicable to returns filed on Form 730
of Form 11-C provide that the returns
be filed with a service center, the re-
turns shall be so filed in accordance
with the instructions.

(d) Hand-carried returns. Returns
which are filed by hand carrying shall
be filed with any person assigned the
responsibility to receive hand-carried
returns in the local Internal Revenue
Service office as provided in paragraph
(a) of this section. See §301.6091-1(c) of
this chapter (Regulations on Procedure
and Admininstration) for provisions re-
lating to the definition of hand carried.

[T.D. 6370, 24 FR 2614, Apr. 4, 1959, as amend-
ed by T.D. 7630, 44 FR 40498, July 11, 1979;
T.D. 8442, 57 FR 48185, Oct. 22, 1992; T.D. 9156,
69 FR 55746, Sept. 16, 2004]

§44.6107-1 Tax return preparer must
furnish copy of return to taxpayer
and must retain a copy or record.

(a) In general. A person who is a sign-
ing tax return preparer of any return
or claim for refund of tax on wagers
under sections 4401 or 4411 shall furnish
a completed copy of the return or
claim for refund to the taxpayer, and
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retain a completed copy or record in
the manner stated in §1.6107-1 of this
chapter.

(b) Effective/applicability date. This
section is applicable for returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78456, Dec. 22, 2008]

§44.6109-1 Tax return preparers fur-
nishing identifying numbers for re-
turns or claims for refund.

(a) In general. Each tax return or
claim for refund of tax under sections
4401 or 4411 prepared by one or more
signing tax return preparers must in-
clude the identifying number of the
preparer required by §1.6695-1(b) of this
chapter to sign the return or claim for
refund in the manner stated in §1.6109-
2 of this chapter.

(b) Effective/applicability date. This
section is applicable for returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78456, Dec. 22, 2008]

§44.6151-1 Time and place for paying
taxes.

The taxes imposed by sections 4401
and 4411 shall, without assessment or
notice and demand, be paid to the in-
ternal revenue officer with whom the
returns are required to be filed at the
time fixed for filing returns. For provi-
sions relating to the time for filing re-
turns, see section 6071 and §44.6071-1.
For provisions relating to the place for
filing returns, see section 6091 and
§44.6091-1.

§44.6419-1 Credit or refund generally.

(a) Overpayment of wagering tax; in
general. If a person overpays the tax
imposed under section 4401, he may ei-
ther file a claim for refund on Form 843
or take credit for such overpayment
against the tax due on a subsequent
monthly return. A complete statement
of the facts involving the overpayment
shall be attached either to the claim or
to the return on which the credit is
claimed. Every claim for refund shall
be supported by evidence showing the
name and address of the taxpayer, the
date of payment of the tax, and the
amount of such tax. A credit taken on
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a return shall be supported by evidence
of the same character.

(b) Statement supporting credit or re-
fund. No credit or refund shall be al-
lowed whether in pursuance of a court
decision or otherwise unless the tax-
payer files a statement explaining sat-
isfactorily the reason for claiming the
credit or refund and establishing (1)
that he has not collected (whether as a
separate charge or otherwise) the
amount of the tax from the person who
placed the wager on which the tax was
imposed, or (2) that he has either re-
paid the amount of the tax to the per-
son who placed the wager or has se-
cured the written consent of such per-
son to the allowance of the credit or re-
fund. In the latter case, the written
consent of the person who placed the
wager shall accompany the statement
filed with the credit or refund claim.
The statement supporting the credit or
refund claim shall also show whether
any previous claim for credit or refund
covering the amount involved, or any
part thereof, has been filed. If the over-
payment of tax relates to a laid-off
wager accepted by the taxpayer, no
credit or refund shall be allowed or
made unless the taxpayer complies
with the provisions of the first sen-
tence of this paragraph, not only as to
the person who placed the laid-off
wager, but also with respect to the per-
son who placed the original wager.

(¢c) Limitation on credit or refund. No
claim for credit or refund of a tax shall
be allowed unless presented within the
period of limitations prescribed in sec-
tion 65611. (For regulations under sec-
tion 6511, see the Regulations on Proce-
dure and Administration (part 301 of
this chapter).)

§44.6419-2 Credit or refund on wagers
laid off by taxpayer.

(a) Laid-off wagers; in general. If a
taxpayer accepts a wager and lays off
all or a part thereof with another per-
son who is liable for tax under section
4401 with respect to such laid-off wager,
a credit may be allowed to such tax-
payer in the amount of the tax due
with respect to the amount of the
wager so laid off, provided there is at-
tached to the return for the month dur-
ing which the wager was accepted and
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laid off by him the certificate pre-
scribed in paragraph (d) of this section.

(b) Claim for refund. If a taxpayer has
paid the tax with respect to a wager
laid off by him, he may file a claim for
refund of such tax on Form 843 or take
a credit for the tax paid by him against
the tax shown to be due on any subse-
quent monthly return. If a refund is
claimed, Form 843 shall be completed
in accordance with the instructions
thereon and, in addition, there shall be
attached to such form a statement set-
ting forth the reason for claiming the
refund, the month in which such tax
was paid, the date of payment, and
whether any previous claim for refund
covering the amount involved or any
part thereof has been filed. There shall
also be attached to the Form 843 the
certificate prescribed below. In the
case of a credit, the statement and cer-
tificate shall be attached to the month-
ly return on which the credit is
claimed.

(c) Credit or refund not allowed. No
credit or refund will be allowed under
this section if the wager is laid off with
a person or organization not liable for
tax under section 4401 with respect to
such laid-off wager. No interest shall
be allowed on any amount of tax cred-
ited or refunded under this section.

(d) Certificate required. The certificate
prescribed for use in support of a credit
or refund with respect to a laid-off
wager shall be in the following form:

CERTIFICATE

(In support of credit or refund with respect
to laid-off wagers under section 6419(b) of the
Internal Revenue Code.)

I hereby certify that I, or the
(Corporation, partnership, or syndicate) of
which I am an officer or member, doing busi-
ness at , (Address) reg-
istered with the District Director of Internal
Revenue at s

under Registration No.

as a person accepting wagers within

the meaning of section 4401 of the Internal
Revenue Code, accepted laid-off wagers, in
the amounts and on the dates indicated

below, from s (Name)
, (Address) during the month

of , 19 .
. Subject of laid-off wager (Identify
Date Amount of laid horse and track, particular con-

off wager test, or contestant, etc.)
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Subject of laid-off wager (Identify
horse and track, particular con-
test, or contestant, etc.)

Amount of laid-

Date off wager

(Attach supplemental sheets for additional entries, if

necessary.)

The undersigned further certifies that he,
or the corporation, partnership, or syndicate
of which he is a member will make return of
and account for the tax, under section 4401 of
the Internal Revenue Code, with respect to
the laid-off wagers so accepted.

It is understood by the undersigned that
this certificate is given for the purpose of en-
abling the person from whom the laid-off wa-
gers were accepted to claim credit with re-
spect to the tax due on such laid-off wagers
or to claim credit or refund of the tax, if
any, paid on such laid-off wagers.

It is further understood that the fraudu-
lent use of this certificate will subject the
undersigned and all guilty parties to a fine of
not more than $10,000 or to imprisonment for
not more than five years, or both, together
with costs of prosecution.

(Signed)
(Date)

(Title)

(Owner, President Partner, Member, etc.)

§44.6694-1 Section 6694 penalties ap-
plicable to tax return preparer.

(a) In general. For general definitions
regarding section 6694 penalties appli-
cable to preparers of wagering tax re-
turns or claims for refund under sec-
tions 4401 or 4411, see §1.6694-1 of this
chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78456, Dec. 22, 2008]

§44.6694-2 Penalties for understate-
ment due to an unreasonable posi-
tion.

(a) In general. A person who is a tax
return preparer of any return or claim
for refund of tax on wagers under sec-
tions 4401 or 4411 shall be subject to
penalties under section 6694(a) in the
manner stated in §1.6694-2 of this chap-
ter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78456, Dec. 22, 2008]
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§44.6694-3 Penalty for understatement
due to willful, reckless, or inten-
tional conduct.

(a) In general. A person who is a tax
return preparer of any return or claim
for refund of tax on wagers under sec-
tions 4401 or 4411 shall be subject to
penalties under section 6694(b) in the
manner stated in §1.6694-3 of this chap-
ter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78457, Dec. 22, 2008]

§44.6694—4 Extension of period of col-
lection when preparer pays 15 per-
cent of a penalty for understate-
ment of taxpayer’s liability and cer-
tain other procedural matters.

(a) In general. For rules relating to
the extension of period of collection
when a tax return preparer who pre-
pared a return or claim for refund for
tax on wagers under sections 4401 or
4411 pays 156 percent of a penalty for un-
derstatement of taxpayer’s liability
and procedural matters relating to the
investigation, assessment and collec-
tion of the penalties under section
6694(a) and (b), the rules under §1.6694-
4 of this chapter will apply.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78457, Dec. 22, 2008]

§44.6695-1 Other assessable penalties
with respect to the preparation of
tax returns for other persons.

(a) In general. A person who is a tax
return preparer of any return or claim
for refund of tax on wagers under sec-
tions 4401 or 4411 of the Internal Rev-
enue Code (Code) shall be subject to
penalties for failure to furnish a copy
to the taxpayer under section 6695(a) of
the Code, failure to sign the return
under section 6695(b) of the Code, fail-
ure to furnish an identification number
under section 6695(c) of the Code, fail-
ure to retain a copy or list under sec-
tion 6695(d) of the Code, failure to file
a correct information return under sec-
tion 6695(e) of the Code, and negotia-
tion of a check under section 6695(f) of
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the Code, in the manner stated in
§6695-1 of this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed after December
31, 2008.

[T.D. 9436, 73 FR 78457, Dec. 22, 2008; 74 FR
5106, Jan. 29, 2009]

§44.6696-1 Claims for credit or refund
by tax return preparers.

(a) In general. For rules for claims for
credit or refund by a tax return pre-
parer who prepared a return or claim
for refund for tax on wagers under sec-
tions 4401 or 4411, the rules under
§1.6696-1 of this chapter will apply.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78457, Dec. 22, 2008]

§44.7262-1 Failure to pay special tax.

Any person liable for the special tax
who does any act which makes him lia-
ble for such tax, without having paid
the tax, is, besides being liable for the
tax, subject to a fine of not less than
$1,000 and not more than $5,000.

§44.7701-1 Tax return preparer.

(a) In general. For the definition of a
tax return preparer, see §301.7701-15 of
this chapter.

(b) Effective/applicability date. This
section is applicable to returns and
claims for refund filed, and advice pro-
vided, after December 31, 2008.

[T.D. 9436, 73 FR 78457, Dec. 22, 2008]
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AUTHORITY: 26 U.S.C. 7805.

SOURCE: T.D. 8497, 25 FR 6461, May 6, 1960,
unless otherwise noted.

Subpart A—Introduction

§46.0-1 Introduction.

The regulations in this part 46 relate
to the taxes on certain insurance poli-
cies and self-insured health plans im-
posed by chapter 34 of the Internal
Revenue Code and the tax on the issuer
of registration-required obligations not
issued in registered form imposed by
chapter 39 of the Internal Revenue
Code. See part 40 of this chapter for
regulations relating to returns, pay-
ments, and deposits of taxes imposed
by chapters 34 and 39.

[T.D. 8442, 57 FR 48185, Oct. 22, 1992, as
amended by T.D. 9602, 77 FR 72728, Dec. 6,
2012]

Subpart B—Tax on Policies Issued
by Foreign Insurers

§46.4371-1 Applicability of subpart.

The provisions of this subpart apply
only to premiums paid on or after Jan-
uary 1, 1966. See subpart H, part 47 of
this chapter for provisions relating to
premiums paid or charged before Janu-
ary 1, 1966. If any portion of the tax im-
posed by section 4371 was paid on the
basis of the premium charged before
January 1, 1966, in accordance with the
provisions of §47.4371-2 of this chapter
(documentary stamp tax), then, to the
extent that such portion was paid by
stamp, no further tax is due under the
provisions of this subpart.



§46.4371-2

§46.4371-2 Imposition of tax on poli-
cies issued by foreign insurers;
scope of tax.

(a) Certain insurance policies, and in-
demnity, fidelity, or surety bonds. Sec-
tion 4371(1) imposes a tax upon each
policy of insurance (other than those
referred to in paragraph (b) of this sec-
tion), upon each indemnity, fidelity, or
surety bond, or upon each certificate,
binder, covering note, receipt, memo-
randum, cablegram, letter, or other in-
strument by whatever name called,
whereby a contract of insurance or an
obligation in the nature of an indem-
nity, fidelity, or surety bond is made,
continued, or renewed, if issued:

(1) By a nonresident alien individual,
a foreign partnership, or a foreign cor-
poration, as insurer (unless the policy
or other instrument is signed or
countersigned by an officer or agent of
the insurer in a State, Territory, or the
District of Columbia in which the in-
surer is authorized to do business); and
either

(2) To or for, or in the name of, a do-
mestic corporation, domestic partner-
ship, or an individual resident of the
United States, against or with respect
to hazards, risks, losses, or liabilities
wholly or partly within the United
States; or

(3) To or for, or in the name of, a for-
eign corporation, foreign partnership,
or nonresident individual, engaged in a
trade or business within the United
States with respect to hazards, risks,
or liabilities wholly within the United
States.

For definition of the term ‘‘indemnity
bond,”’ see section 4372(c).

(b) Life insurance, sickness, and acci-
dent policies, and annuity contracts. Un-
less the insurer is subject to tax under
section 819, section 4371(2) imposes a
tax upon each policy of insurance or
annuity contract, or upon each certifi-
cate, binder, covering note, receipt,
memorandum, cablegram, letter, or
other instrument by whatever name
called, whereby a contract of insurance
or an annuity contract is made, contin-
ued, or renewed, if issued:

(1) By a nonresident alien individual,
a foreign partnership, or a foreign cor-
poration, as insurer (unless the policy
or other instrument is signed or
countersigned by an officer or agent of
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the insurer in a State, Territory, or the
District of Columbia in which such in-
surer is authorized to do business); and

(2) To any person with respect to the
life or hazards to the person of a cit-
izen or resident of the United States.

(c) Reinsurance. Section 4371(3) im-
poses a tax upon each policy of reinsur-
ance, certificate, binder, covering note,
receipt, memorandum, cablegram, let-
ter, or other instrument by whatever
name called, whereby a contract of re-
insurance is made, continued, or re-
newed, if issued:

(1) By a nonresident alien individual,
a foreign partnership, or a foreign cor-
poration, as reinsurer (unless the pol-
icy or other instrument is signed or
countersigned by an officer or agent of
the reinsurer in a State, Territory, or
the District of Columbia in which such
reinsurer is authorized to do business);
and

(2) To any person against, or with re-
spect to, any of the hazards, risks,
losses, or liabilities covered by con-
tracts of the type described in section
4371 (1) or (2).

(d) Exempt indemnity bonds. The tax
imposed by section 4371 does not apply
to any indemnity bond described in
section 4373(2).

§46.4371-3 Rate and computation of
tax.

(a) Rate of tax. (1) The tax under sec-
tion 4371(1) is imposed at the rate of 4
cents on each dollar, or fractional part
thereof, of the premium payment.

(2) The tax under section 4371 (2) and
(3) is imposed at the rate of 1 cent on
each dollar, or fractional part thereof,
of the premium payment.

(b) Meaning of premium payment. For
purposes of this subpart, the term
“premium payment’’ means the consid-
eration paid for assuming and carrying
the risk or obligation, and includes any
additional assessment or charge paid
under the contract, whether payable in
one sum or installments.

§46.4371-4 Records required with re-
spect to foreign insurance policies.

(a) Each person required under the

provisions of §46.4374-1 to remit the tax

imposed by section 4371 shall keep or

cause to be kept accurate records of all

policies or other instruments subject
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to such tax upon which premiums have
been paid. Such records must identify
each such policy or other instrument
in such a manner as to clearly estab-
lish the following: (1) The gross pre-
mium paid; (2) whether such policy or
other instrument is (i) a policy of cas-
ualty insurance or an indemnity bond
subject to tax under section 4371(1), (ii)
a policy of life, sickness, or accident
insurance or an annuity contract sub-
ject to tax under section 4371(2), or (iii)
a policy of reinsurance subject to tax
under section 4371(3); (3) the identity of
the insured (as defined in section
4372(d)); (4) the identity of the foreign
insurer or reinsurer (as defined in sec-
tion 4372(a)); and (5) the total premium
charged and, if the premium is to be
paid in installments, the amount and
anniversary date of each such install-
ment.

(b) The records required under the
provisions of this section must be kept
on file at the place of business or at
some other convenient location, for a
period of at least 3 years from the date
any part of the tax became due or the
date any part of the tax is paid, which-
ever is later, in such manner as to be
readily accessible to authorized inter-
nal revenue officers or employees. The
person having control or possession of
a policy or other instrument subject to
tax under section 4371 shall retain such
policy or other instrument for at least
3 years from the date any part of the
tax with respect to such policy was
paid.

[T.D. 7023, 35 FR 1012, Jan. 24, 1970. Redesig-
nated by T.D. 8328, 56 FR 189, Jan. 3, 1991, as
amended by T.D. 8442, 57 FR 48186, Oct. 22,
1992]

§46.4374-1 Liability for tax.

(a) In general. Any person who makes,
signs, issues, or sells any of the docu-
ments and instruments subject to the
tax, or for whose use or benefit the
same are made, signed, issued, or sold,
shall be liable for the tax imposed by
section 4371. For purposes of this sec-
tion, in the case of a reinsurance policy
that is subject to the tax imposed by
section 4371(3), other than assumption
reinsurance, the insured person on the
underlying insurance policy, the risk of
which is covered in whole or in part by
such reinsurance policy, shall not con-
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stitute a person for whose use or ben-
efit the reinsurance policy is made,
signed, issued, or sold.

(b) When liability for tax attaches. The
liability for the tax imposed by section
4371 shall attach at the time the pre-
mium payment is transferred to the
foreign insurer or reinsurer (including
transfers to any bank, trust fund, or
similar recipient, designated by the
foreign insurer or reinsurer), or to any
nonresident agent, solicitor, or broker.
A person required to pay tax under this
section may remit such tax before the
time the tax attaches if he Kkeeps
records consistent with such practice.

(c) Payment of taxr. The tax imposed
by section 4371 shall be paid on the
basis of a return by the person who
makes payment of the premium to a
foreign insurer or reinsurer or to any
nonresident agent, solicitor, or broker.
If the tax is not paid by the person who
paid the premium, the tax imposed by
section 4371 shall be paid on the basis
of a return by any person who makes,
signs, issues, or sells any of the docu-
ments or instruments subject to the
tax imposed by section 4371, or for
whose use or benefit such document or
instrument is made, signed, issued, or
sold.

(d) Penalty for failure to pay tax. Any
person who fails to comply with the re-
quirements of this section with intent
to evade the tax shall, in addition to
other penalties provided therefor, pay a
fine of double the amount of tax. (See
section 7270.)

(e) Effective date. This section is ap-
plicable for premiums paid on or after
November 27, 2002.

[T.D. 9024, 67 FR 70846, Nov. 27, 2002]

Subpart C—Fees on Insured and
Self-insured Health Plans

SOURCE: T.D. 9602, 77 FR 72728, Dec. 6, 2012,
unless otherwise noted.

§46.4375-1 Fee on issuers of specified
health insurance policies.

(a) In general. An issuer of a specified
health insurance policy is liable for a
fee imposed by section 4375 for policy
years ending on or after October 1, 2012,
and before October 1, 2019. Paragraph
(b) of this section provides definitions
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that apply for purposes of section 4375
and this section. Paragraph (c¢) of this
section provides rules for calculating
the fee under section 4375. Paragraph
(d) of this section provides the applica-
bility date. For rules relating to filing
the required return and paying the fee,
see §§40.6011(a)-1 and 40.6071(a)-1 of this
chapter.

(b) Definitions. The following defini-
tions apply for purposes of section 4375
and this section. See also §46.4377-1 for
additional definitions.

(1) Specified health insurance policy—
(i) In general. Except as provided in
paragraph (b)(1)(ii) of this section and
§46.4377-1, specified health insurance pol-
icy means any accident and health in-
surance policy (including a policy
under a group health plan) issued with
respect to individuals residing in the
United States (as defined in §46.4377—
1(a)(2)), including prepaid health cov-
erage arrangements described in para-
graph (b)(2) of this section. Specified
health insurance policy also includes
any policy that provides accident and
health coverage to an active employee,
former employee, or qualifying bene-
ficiary, as continuation coverage re-
quired under the Consolidated Omnibus
Budget Reconciliation Act of 1985
(COBRA) or similar continuation cov-
erage under other Federal law or state
law.

(ii) Ezxceptions. The term specified
health insurance policy does not in-
clude—

(A) Any insurance policy if substan-
tially all of its coverage is of excepted
benefits described in section 9832(c);

(B) Any group policy issued to an em-
ployer where the facts and cir-
cumstances show that the group policy
was designed and issued specifically to
cover primarily employees who are
working and residing outside of the
United States (as defined in §46.4377—
1(a)(3));

(C) Any stop loss or indemnity rein-
surance policy; or

(D) Any insurance policy to the ex-
tent it provides an employee assistance
program, disease management pro-
gram, or wellness program if the pro-
gram does not provide significant bene-
fits in the nature of medical care or
treatment.
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(iii) Stop loss policy. For purposes of
paragraph (b)(1)(ii) of this section, stop
loss policy means an insurance policy in
which—

(A) The insurer that issues the policy
to a person establishing or maintaining
a self-insured health plan becomes lia-
ble for all, or an agreed upon portion
of, losses that person incurs in cov-
ering the applicable lives in excess of a
specified amount; and

(B) The person establishing or main-
taining the self-insured health plan re-
tains its liability to, and its contrac-
tual relationship with, the applicable
lives covered.

(iv) Indemnity reinsurance policy. For
purposes of paragraph (b)(1)(ii) of this

section, indemnity reinsurance policy
means an agreement between two or
more insurance companies under
which—

(A) The reinsuring company agrees to
accept and to indemnify the issuing
company for all or part of the risk of
loss under policies specified in the
agreement; and

(B) The issuing company retains its
liability to, and its contractual rela-
tionship with, the applicable lives cov-
ered.

(2) Prepaid health coverage arrange-
ment. The term prepaid health coverage
arrangement means an arrangement
under which fixed payments or pre-
miums are received as consideration
for a person’s agreement to provide or
arrange for the provision of accident
and health coverage to individuals re-
siding in the United States, regardless
of how such coverage is provided or ar-
ranged to be provided. For example,
any hospital or medical service policy
or certificate, hospital or medical serv-
ice plan contract, or health mainte-
nance organization contract is a speci-
fied health insurance policy.

(c) Calculation of fee—(1) In general.
The amount of the fee for a policy for
a policy year is equal to the product of
the average number of lives covered
under the policy for the policy year
(determined in accordance with para-
graphs (¢)(2) and (c¢)(3) of this section)
and the applicable dollar amount (de-
termined in accordance with paragraph
(c)(4) of this section). For purposes of
computing the fee under this paragraph
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(c), in the case of an issuer that deter-
mines the average number of lives cov-
ered for all policies in effect during a
calendar year using the member
months method under paragraph
(c)(2)(v) of this section or the state
form method under paragraph (c)(2)(vi)
of this section, the applicable dollar
amount with respect to such issuer’s
policies for such calendar year is the
applicable dollar amount for policy
years ending on December 31 of such
calendar year (determined in accord-
ance with paragraph (c)(4) of this sec-
tion), except that the applicable dollar
amount with respect to such an issuer’s
policies for calendar year 2019 is the ap-
plicable dollar amount for policy years
ending on September 30, 2019. For more
information, see the examples in para-
graphs (c)(2)(iii)(B), (€)(2)(iv)(B),
(©)(2)(v)(B), and (c)(2)(vi)(B) of this sec-
tion.

(2) Determination of the average num-
ber of lives covered under a policy—@i) In
general. To determine the average num-
ber of lives covered under a specified
health insurance policy during a policy
year, an issuer must use one of the fol-
lowing methods—

(A) The actual count method (de-
scribed in paragraph (c)(2)(iii) of this
section);

(B) The snapshot method (described
in paragraph (¢)(2)(iv) of this section);

(C) The member months method (de-
scribed in paragraph (c¢)(2)(v) of this
section); or

(D) The state form method (described
in paragraph (c)(2)(vi) of this section).

(ii) Consistency requirements. An
issuer must use the same method of
calculating the average number of lives
covered under a policy consistently for
the duration of the year. In addition,
for all policies for which a liability is
reported on a Form 720, ‘‘Quarterly
Federal Excise Tax Return,” for a par-
ticular year, the issuer must use the
same method of computing lives cov-
ered. An issuer that determines the av-
erage number of lives covered by using
the actual count method described in
paragraph (c)(2)(iii) of this section or
the snapshot method described in para-
graph (c)(2)(iv) of this section may
change its method of computing the
average lives covered to the snapshot
method or actual count method, re-
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spectively, provided that the issuer
uses the same method for computing
the average lives covered for all poli-
cies for which a liability is reported on
the Form 720 for that year. For exam-
ple, an issuer with a policy having a
policy year that ends on June 30, Pol-
icy A, may determine the average num-
ber of lives covered under Policy A for
July 1, 2013, to June 30, 2014, using the
actual count method if the issuer uses
the actual count method for all poli-
cies for which a liability will be re-
ported on the Form 720 due by July 31,
2015 (the due date for return that will
include the liability for the July 2013
to June 2014 policy year for Policy A).
The issuer may change its method for
determining the average number of
lives covered under Policy A to the
snapshot method for the July 1, 2014, to
June 30, 2015, policy year, provided that
the snapshot method is used for all
policies for which a liability will be re-
ported on the Form 720 due by July 31,
2016 (the due date for return that will
include the liability for the July 2014
to June 2015 policy year for Policy A).
An issuer that determines the average
number of lives covered by using the
member months method under para-
graph (c)(2)(v) of this section or the
state form method under paragraph
(c)(2)(vi) of this section must use the
same method for calculating lives cov-
ered for all policy years for which the
fee applies.

(iii) Actual count method—(A) Calcula-
tion method. An issuer may determine
the average number of lives covered
under a policy for a policy year by add-
ing the total number of lives covered
for each day of the policy year and di-
viding that total by the number of days
in the policy year.

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(iii)(A) of this section:

Example. Insurance Company A issues
three policies that are in effect during 2014,
Group Health Insurance Policy A, which has
a policy year from December 1 to November
30, Group Health Insurance Policy B, which
has a policy year from March 1 to February
28, and Group Health Insurance Policy C,
which has a policy year from January 1 to
December 31. To calculate the average num-
ber of lives covered for 2014, Insurance Com-
pany A must calculate the average number
of lives covered for each of its three policies
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for the policy year that ends in 2014. Insur-
ance Company A chooses to use the actual
count method under paragraph (c)(2)(iii)(A)
of this section to determine average lives
covered for policies having a policy year that
ends in 2014. Insurance Company A cal-
culates the sum of lives covered under Policy
A for each day of the policy year ending No-
vember 30, 2014, as 3,285,000. The average
number of lives covered under Policy A for
the policy year ending November 30, 2014, is
3,285,000 divided by 365, or 9,000. Insurance
Company A calculates the sum of lives cov-
ered under Policy B for each day of the pol-
icy year ending February 28, 2014, as 547,500.
The average number of lives covered under
Policy B for the policy year ending on Feb-
ruary 28, 2014, is 547,500 divided by 365, or
1,500. Insurance Company A calculates the
sum of lives covered under Policy C for each
day of the policy year ending December 31,
2014, as 4,380,000. The average number of lives
covered under Policy C for the policy year
ending December 31, 2014, is 4,380,000 divided
by 365, or 12,000. To calculate the section 4375
fee under paragraph (c)(1) of this section for
calendar year 2014, Insurance Company A
must first determine the applicable dollar
amount for each policy under paragraph
(c)(4) of this section and multiply that
amount by the average number of lives cov-
ered for that policy. Insurance Company A
then adds the total fees for all three policies
to determine the total fee under section 4375
that it must pay for calendar year 2014.

(iv) Snapshot method—(A) Calculation
method. An issuer may determine the
average number of lives covered under
a policy for a policy year by adding the
totals of lives covered on a date during
the first, second, or third month of
each quarter (or more dates in each
quarter if an equal number of dates is
used for each quarter), and dividing
that total by the number of dates on
which a count is made. For purposes of
this paragraph (c)(2)(iv)(A), each date
used for the second, third and fourth
quarters must be within three days of
the date in that quarter that cor-
responds to the date used for the first
quarter, and all dates used must be
within the same policy year. If an
issuer uses multiple dates for the first
quarter, the issuer must use dates in
the second, third, and fourth quarters
that correspond to each of the dates
used for the first quarter or are within
three days of such corresponding dates,
and all dates used must be within the
same policy year. The 30th and 31st day
of a month are treated as the last day
of the month for purposes of deter-

56

26 CFR Ch. | (4-1-16 Edition)

mining the corresponding date for any
month that has fewer than 31 days (for
example, if either March 30 or March 31
is used as a counting date for a cal-
endar year policy, June 30 is the cor-
responding date for the second quar-
ter).

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (¢)(2)(iv)(A) of this section:

Example. (i) Insurance Company B issues
three policies with 12-month policy years
that end in 2014, Group Health Insurance Pol-
icy A, which has a policy year from Decem-
ber 1 to November 30, Group Health Insur-
ance Policy B, which has a policy year from
March 1 to February 28, and Group Health
Insurance Policy C, which has a policy year
from January 1 to December 31. To calculate
the average number of lives covered for 2014,
Insurance Company B must calculate the av-
erage number of lives covered for each of its
three policies for the policy year that ends in
2014. Insurance Company B chooses to deter-
mine the average lives covered using the
snapshot method for all policies that have a
policy year that ends in 2014 and chooses to
count lives covered on a single date of the
first month of each quarter of the policy
years. Thus, for Policy A, Insurance Com-
pany B must count lives covered on a single
date falling in each of December 2013, March
2014, June 2014 and September 2014; for Pol-
icy B, Insurance Company B must count
lives covered on a single date falling in each
of March 2014, June 2014, September 2014 and
December 2014; and for Policy C, Insurance
Company B must count lives covered on a
single date falling in each of January 2014,
April 2014, July 2014 and October 2014. In ad-
dition, the date for each of the second, third,
and fourth quarters must fall within three
days of the date in such quarter that cor-
responds to the date used for the first quar-
ter, and must fall within the same policy
year.

(ii) On December 6, 2013, Policy A covers
8,900 lives, on March 7, 2014, 9,100 lives, on
June 6, 2014, 9,050 lives, and on September 5,
2014, 9,050 lives. Insurance Company B treats
the average number of lives covered under
Policy A for the policy year ending Novem-
ber 30, 2014, as 36,100 (8,900 + 9,100 + 9,050 +
9,050) divided by 4, or 9,025.

(iii) On March 4, 2013, Policy B covers 1,500
lives, on June 7, 2013, 1,350 lives, on Sep-
tember 6, 2013, 1,400 lives, and on December 6,
2013, 1,550 lives. Insurance Company B treats
the average number of lives covered under
Policy B for the policy year ending February
28, 2014, as 5,800 (1,500 + 1,350 + 1,400 + 1,550)
divided by 4, or 1,450.

(iv) On January 6, 2014, Policy C covers
12,500 lives, on April 4, 2014, 12,250 lives, on
July 7, 2014, 12,000 lives, and on October 3,
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2014, 11,250 lives. Insurance Company B treats
the average number of lives covered under
Policy C for the policy year ending Decem-
ber 31, 2014, as 47,750 (12,500 + 12,250 + 12,000 +
11,250) divided by 4, or 12,000.

(v) To calculate the section 4375 fee under
paragraph (c)(1) of this section for calendar
yvear 2014, Insurance Company B must first
determine the applicable dollar amount for
each policy under paragraph (c)(4) of this
section and multiply that amount by the
number of average lives covered for that pol-
icy. Insurance Company B then adds the
total fees for all three policies to determine
the total fee under section 4375 that it must
pay for calendar year 2014.

(v) Member months method—(A) Cal-
culation method. An issuer may deter-
mine the average number of lives cov-
ered under all policies in effect for a
calendar year based on the member
months (an amount that equals the
sum of the totals of lives covered on
pre-specified days in each month of the
reporting period) reported on the Na-
tional Association of Insurance Com-
missioners (NAIC) Supplemental
Health Care Exhibit filed for that cal-
endar year. Under this method, the av-
erage number of lives covered under
the policies in effect for the calendar
year equals the member months di-
vided by 12.

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(V)(A) of this section:

Example. Insurance Company C chooses to
determine the average number of lives cov-
ered for all years to which the section 4375
fee applies using the member months method
of paragraph (c)(2)(v)(A) of this section. In-
surance Company C reports 12,000,000 as its
member months on the NAIC Supplemental
Health Care Exhibit filed for calendar year
2013. Under the member months method, In-
surance Company C calculates the average
number of lives covered for all its specified
health insurance policies in force during cal-
endar year 2013 by dividing 12,000,000 (mem-
ber months) by 12 (number of months in the
reporting period), which equals 1,000,000. To
determine the section 4375 fee it must pay
for calendar year 2013, Insurance Company C
multiplies 1,000,000 by the applicable dollar
amount that is in effect at the end of the cal-
endar year under paragraph (c)(4) of this sec-
tion.

(vi) State form method—(A) Calculation
method. An issuer that is not required
to file NAIC annual financial state-
ments may determine the number of
lives covered under all policies in effect
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for the calendar year using a form that
is filed with the issuer’s state of domi-
cile and a method similar to that de-
scribed in paragraph (c¢)(2)(v) of this
section, if the form reports the number
of lives covered in the same manner as
member months are reported on the
NAIC Supplemental Health Care Ex-
hibit.

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(vi)(A) of this section:

Example. Insurance Company D is not re-
quired to file the NAIC Supplemental Health
Care Exhibit, but files a form with its state
of domicile. Insurance Company D chooses to
determine the average number of lives cov-
ered for all years to which the section 4375
fee applies using the state form method of
paragraph (c)(2)(vi)(A) of this section. The
state form reports the number of lives cov-
ered in the same manner as member months
is reported on the NAIC Supplemental
Health Care Exhibit. For calendar year 2013,
Insurance Company D reports 12,000,000 as its
equivalent member months on the state
form. Under the state form method, Insur-
ance Company D calculates the average
number of lives covered for all of its speci-
fied health insurance policies in force during
calendar year 2013 by dividing 12,000,000
(equivalent member months) by 12 (number
of months in the reporting period), which
equals 1,000,000. To determine the section
4375 fee it must pay for calendar year 2013,
Insurance Company D multiplies 1,000,000 by
the applicable dollar amount that is in effect
at the end of the calendar year under para-
graph (c)(4) of this section.

(3) Special rules for the first year and
the last year the fee is in effect—(i) Cal-
culation of the average number of lives
covered under the policy for the first year
the fee is in effect. For issuers that de-
termine the average number of lives
covered using data reported on the 2012
NAIC Supplemental Health Care Ex-
hibit or a permitted state form that
covers the 2012 calendar year, the aver-
age number of lives covered under all
policies in effect for the 2012 calendar
yvear equals the average number of lives
covered for that year (as determined
under paragraph (c)(2)(v) or (vi) of this
section) multiplied by V4. The resulting
number is deemed to be the average
number of lives covered for policies
with policy years ending on or after
October 1, 2012, and before January 1,
2013. For policy years beginning before
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May 14, 2012, and ending on or after Oc-
tober 1, 2012, issuers that determine the
average number of lives covered using
the actual count method under para-
graph (c¢)(2)(iii) of this section may cal-
culate the average number of lives cov-
ered using data from the period begin-
ning May 14, 2012, through the end of
the policy year. For policy years begin-
ning before May 14, 2012, and ending on
or after October 1, 2012, issuers that de-
termine the average number of lives
covered using the snapshot method
under paragraph (c)(2)(iv) of this sec-
tion may calculate the average number
of lives covered using dates from the
quarters remaining in the policy year
starting on or after May 14, 2012. If an
abbreviated year is used, the issuer will
divide the number of lives covered by
the number of days from May 14, 2012,
through the end of the policy year (for
the actual count method) or the num-
ber of days on which a count was made
(for the snapshot method).

(ii) Calculation of the average number
of lives covered under the policy for the
last year the fee is in effect. For issuers
that determine the average number of
lives covered using data reported on
the 2019 NAIC Supplemental Health
Care Exhibit or a permitted state form
that covers the 2019 calendar year, the
average number of lives covered for all
policies in effect during the 2019 cal-
endar year equals the average number
of lives covered for that year (as deter-
mined under paragraph (c)(2)(v) or (vi)
of this section) multiplied by 3. The
resulting number is deemed to be the
average number of lives covered for
policies with policy years ending on or
after January 1, 2019, and before Octo-
ber 1, 2019.

(iii) Examples. The following exam-
ples illustrate the principles of para-
graph (¢)(3) of this section:

Example 1. Insurance Company E issues
Group Health Insurance Policy C, which has
a policy year that ends on November 30, 2012.
Insurance Company E determines the aver-
age number of lives covered under a policy
by using the actual count method. Under
that method, for that policy year, Insurance
Company E calculates the sum of lives cov-
ered under Policy C for each day between
May 14, 2012, and November 30, 2012, as 10,000.
The average number of lives covered under
Policy C for that policy year is 10,000 divided
by the number of days from May 14, 2012,
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through November 30, 2012. Alternatively, In-
surance Company E could have counted the
number of lives covered for the entire policy
year and divided the sum by 365.

Example 2. Insurance Company F reports
12,000,000 as its member months on its NAIC
Supplemental Health Care Exhibit filed for
calendar year 2012. Under the member
months method, Insurance Company F cal-
culates the average number of lives covered
for 2012 by dividing 12,000,000 (member
months) by 12 (number of months in the re-
porting period), and then multiplying the re-
sult (1,000,000) by ¥4, which equals 250,000. Ac-
cordingly, the average number of lives cov-
ered for policies with policy years ending on
or after October 1, 2012, and before January 1,
2013, is 250,000.

(4) Applicable dollar amount. For pol-
icy years ending on or after October 1,
2012, and before October 1, 2013, the ap-
plicable dollar amount is $1. For policy
yvears ending on or after October 1, 2013,
and before October 1, 2014, the applica-
ble dollar amount is $2. For any policy
year ending in any Federal fiscal year
beginning on or after October 1, 2014,
the applicable dollar amount is the
sum of—

(i) The applicable dollar amount for
the policy year ending in the previous
Federal fiscal year; plus

(ii) The amount equal to the product
of—

(A) The applicable dollar amount for
the policy year ending in the previous
Federal fiscal year; and

(B) The percentage increase in the
projected per capita amount of the Na-
tional Health Expenditures most re-
cently released by the Department of
Health and Human Services before the
beginning of the Federal fiscal year.

(d) Effective/Applicability date. This
section applies for policies with policy
years ending on or after October 1, 2012,
and before October 1, 2019.

§46.4376-1 Fee on sponsors of self-in-
sured health plans.

(a) In general—(1) General rule. A plan
sponsor of an applicable self-insured
health plan is liable for a fee imposed
by section 4376 for plans with plan
years ending on or after October 1, 2012,
and before October 1, 2019. Paragraph
(b) of this section provides the defini-
tions that apply for purposes of section
4376 and this section. Paragraph (c) of
this section provides the requirements
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for calculating the fee imposed by sec-
tion 4376. Paragraph (d) of this section
provides the applicability date. For
rules relating to filing the required re-
turn and ©paying the fee, see
§§40.6011(a)-1 and 40.6071(a)-1.

(2) [Reserved]

(b) Definitions. The following defini-
tions apply for purposes of section 4376
and this section. See §46.4377-1 for ad-
ditional definitions.

(1) Applicable self-insured health plan—
(i) In general. Except as provided in
paragraph (b)(1)(ii) of this section and
§46.4377-1, applicable self-insured health
plan means a plan that provides for ac-
cident and health coverage (within the
meaning of §46.4377-1(a)) if any portion
of the coverage is provided other than
through an insurance policy and the
plan is established or maintained—

(A) By one or more employers for the
benefit of their employees or former
employees;

(B) By one or more employee organi-
zations for the benefit of their mem-
bers or former members;

(C) Jointly by one or more employers
and one or more employee organiza-
tions for the benefit of employees or
former employees;

(D) By a voluntary employees’ bene-
ficiary association, as described in sec-
tion 501(c)(9);

(E) By an organization described in
section 501(c)(6); or

(F) By a multiple employer welfare
arrangement (as defined in section 3(40)
of the Employee Retirement Income
Security Act of 1974 (ERISA)), a rural
electric cooperative (as defined in sec-
tion 3(40)(B)(iv) of ERISA), or a rural
cooperative association (as defined in
section 3(40)(B)(v) of ERISA).

(ii) Exceptions. The term applicable
self-insured health plan does not include
any of the following:

(A) A plan that provides benefits sub-
stantially all of which are excepted
benefits, as defined in section 9832(c).
For example, a health flexible spending
arrangement (health FSA) (as de-
scribed in section 106(c)(2)) that satis-
fies the requirements to be treated as
an excepted benefit under section
9832(c) and §54.9831-1(c)(3)(v) of this
chapter is not an applicable self-in-
sured health plan. A health FSA that is
not treated as an excepted benefit
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under section 9832(c) and §54.9831-
1(c)(3)(v) is an applicable self-insured
health plan.

(B) An employee assistance program,
disease management program, oOr
wellness program if the program does
not provide significant benefits in the
nature of medical care or treatment.

(C) A plan that, as demonstrated by
the facts and circumstances sur-
rounding the adoption and operation of
the plan, was designed specifically to
cover primarily employees who are
working and residing outside the
United States (as defined in §46.4377—
1(a)(3)).

(iii) Multiple self-insured arrangements
established or maintained by the same
plan sponsor. For purposes of section
4376, two or more arrangements estab-
lished or maintained by the same plan
sponsor that provide for accident and
health coverage (within the meaning of
§46.4377-1(a)) other than through an in-
surance policy and that have the same
plan year may be treated as a single
applicable self-insured health plan for
purposes of calculating the fee imposed
by section 4376. For example, if a plan
sponsor establishes or maintains a self-
insured arrangement providing major
medical benefits, and a separate self-
insured arrangement with the same
plan year providing prescription drug
benefits, the two arrangements may be
treated as one applicable self-insured
health plan so that the same life cov-
ered under each arrangement would
count as only one covered life under
the plan for purposes of calculating the
fee. Similarly, if a plan sponsor pro-
vides a Health Reimbursement Ar-
rangement (HRA) and another applica-
ble self-insured health plan that pro-
vides major medical coverage, the HRA
and the major medical plan may be
treated as one applicable self-insured
health plan if the HRA and the self-in-
sured plan have the same plan year.

(iv) Examples. The following examples
illustrate the principle of this para-
graph (b)(1):

Example 1. (i) Plan Sponsor D sponsors and
maintains three separate plans to provide
certain benefits to its employees—Plan 501,
Plan 502, and Plan 503.

(ii) Plan 501 is a calendar year plan that
provides accident and health benefits, other
than through insurance (that is, on a self-in-
sured basis), to employees of Plan Sponsor D.
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Plan 502 is a calendar year HRA that can be
used to pay for qualified accident and med-
ical expenses for employees of Plan Sponsor
D and their eligible dependents. Plan 503 pro-
vides dental and vision benefits for employ-
ees of Plan Sponsor D and eligible depend-
ents, other than through insurance (that is,
on a self-insured basis).

(iii) Because Plan 501 and Plan 502 provide
accident and health coverage (within the
meaning of §46.4377-1(a)) and are maintained
by Plan Sponsor D for the benefit of its em-
ployees, Plans 501 and 502 are applicable self-
insured health plans that are subject to the
fee imposed by section 4376. Because dental
and vision benefits are excepted benefits, as
defined in section 9832(c), Plan 503 is not an
applicable self-insured health plan subject to
the section 4376 fee. Under the special rule
set forth in §46.4376-2(b)(1)(iii), Plan Sponsor
D may treat Plans 501 and 502 (both self-in-
sured plans with a calendar year plan year)
as a single plan for purposes of calculating
the fee imposed by section 4376.

Example 2. Same facts as Example 1, except
Plan 503 is not a Plan that provides dental
and vision benefits, but rather a plan that
provides accident and health coverage solely
to employees who are working and residing
outside the United States and does not pro-
vide any benefits to employees who are not
working and residing outside the United
States. Plan 503 is designed specifically to
provide coverage to employees working and
residing outside the United States because it
limits coverage to these employees. There-
fore, in accordance with the exception de-
scribed in §46.4376-1(b)(1)(ii)(C), Plan 503 is
not an applicable self-insured health plan.

(2) Plan sponsor—(i) In general. The
term plan sponsor means—

(A) The employer, in the case of an
applicable self-insured health plan es-
tablished or maintained by a single em-
ployer;

(B) The employee organization, in
the case of an applicable self-insured
health plan established or maintained
by an employee organization;

(C) The joint board of trustees, in the
case of a multiemployer plan (as de-
fined in section 414(f));

(D) The committee, in the case of a
multiple employer welfare arrange-
ment (as defined in section 3(40) of
ERISA);

(E) The cooperative or association
that establishes or maintains an appli-
cable self-insured health plan estab-
lished or maintained by a rural electric
cooperative (as defined in section
3(40)(B)(iv) of ERISA) or rural coopera-
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tive association (as defined in section
3(40)(B)(v) of ERISA);

(F) The trustee, in the case of an ap-
plicable self-insured health plan estab-
lished or maintained by a voluntary
employees’ beneficiary association
(meaning that the voluntary employ-
ees’ Dbeneficiary association is not
merely serving as a funding vehicle for
a plan that is established or main-
tained by an employer or other person);
or

(G) In the case of an applicable self-
insured health plan the plan sponsor of
which is not described in paragraphs
(0)(2)(1)(A) through (F) of this section,
the person identified by the terms of
the document under which the plan is
operated as the plan sponsor, or the
person designated by the terms of the
document under which the plan is oper-
ated as the plan sponsor for section
4376 purposes, provided that designa-
tion is made in writing, and that per-
son has consented to the designation in
writing, by no later than the date by
which the return paying the fee under
section 4376 for that plan year is re-
quired to be filed, after which date that
designation for that plan year may not
be changed or revoked, and provided
further that a person may be des-
ignated as the plan sponsor only if the
person is one of the persons estab-
lishing or maintaining the plan (for ex-
ample, one of the employers that estab-
lishes or maintains the plan with one
or more other employers or employee
organizations).

(H) In the case of an applicable self-
insured health plan the sponsor of
which is not described in paragraphs
(b)(2)(1)(A) through (F) of this section,
and for which no identification or des-
ignation of a plan sponsor has been
made pursuant to paragraph (b)(2)(i)(G)
of this section, each employer that es-
tablishes or maintains the plan (with
respect to employees of that em-
ployer), each employee organization
that establishes or maintains the plan
(with respect to members of that em-
ployee organization), and each board of
trustees, cooperative, or association
that establishes or maintains the plan,
meaning that each plan sponsor must
file a separate Form 720, ‘‘Quarterly
Federal Excise Tax Return,” reflecting
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its separate liability under section
43176.

(ii) Examples. The following examples
illustrate the principles of paragraph
(b)(2) of this section:

Example 1. (i) Corporation XYZ is a holding
company with no employees that owns all
the issued and outstanding shares of Em-
ployer X, Employer Y, and Employer Z. Em-
ployer X, Employer Y, and Employer Z have
established the XYZ Group Health Plan to
provide accident and health coverage, pro-
vided other than through an insurance pol-
icy, for the benefit of their employees. The
XYZ Group Health Plan has a calendar year
plan year. In addition, there is no plan spon-
sor identified or designated in the plan docu-
ment.

(ii) Because the XYZ Group Health Plan
provides accident and health coverage other
than through an insurance policy, and is es-
tablished by one or more employers for the
benefit of their employees, the XYZ Group
Health Plan is an applicable self-insured
health plan under section 4376(c)(2)(A) and
paragraph (b)(1)(i)(A) of this section. Because
a plan sponsor is not identified or designated
in the governing plan document, the plan
sponsor, for purposes of section 4376, is deter-
mined under paragraph (b)(2)(Q)(H) of this
section as each employer that establishes or
maintains the plan (Employer X, Employer
Y, and Employer Z), each with respect to its
employees covered under the plan. Accord-
ingly, Employer X, Employer Y, and Em-
ployer Z each must file a Form 720 reflecting
their separate liabilities under section 4376,
calculated based on lives covered that are
employees of that employer (or spouses, de-
pendents, or other beneficiaries of employees
of that employer) and the applicable dollar
amount in effect for the plan year.

Example 2. The same facts as Example 1, ex-
cept that the governing plan document des-
ignates Employer X as the plan sponsor of
the XYZ Group Health Plan for purposes of
the fee under section 4376 and Employer X
consents to this designation no later than
the due date for paying the fee under section
4376. Accordingly, the plan sponsor for pur-
poses of section 4376 is determined under
paragraph (b)(2)(i)(G) of this section as Em-
ployer X. Employer X must file a Form 720
reflecting liabilities under section 4376, cal-
culated based upon lives covered that are
employees of Employer X, Employer Y, or
Employer Z, or spouses, dependents, or other
beneficiaries of employees of those employ-
ers and the applicable dollar amount in ef-
fect for the plan year.

(¢) Calculation of fee—(1) In general.
The amount of the fee for a plan year
is equal to the product of the average
number of lives covered under the plan
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for the plan year (determined in ac-
cordance with paragraph (c)(2) of this
section) and the applicable dollar
amount (determined in accordance
with paragraph (c)(3) of this section).

(2) Determination of the average num-
ber of lives covered under the plan—@{) In
general. To determine the average num-
ber of lives covered under an applicable
self-insured health plan during a plan
year, a plan sponsor must use one of
the following methods—

(A) The actual count method (de-
scribed in paragraph (c)(2)(iii) of this
section);

(B) The snapshot method (described
in paragraph (c)(2)(iv) of this section);
or

(C) The Form 5500 method (described
in paragraph (¢)(2)(v) of this section).

(ii) Consistency within plan year. A
plan sponsor must use the same meth-
od of calculating the average number
of lives covered under the plan consist-
ently for the duration of the plan year.
However, a plan sponsor may use a dif-
ferent method from one plan year to
the next.

(iii) Actual count method—(A) In gen-
eral. A plan sponsor may determine the
average number of lives covered under
a plan for a plan year by adding the to-
tals of lives covered for each day of the
plan year and dividing that total by
the number of days in the plan year.

(B) Example. The following example
illustrates the principles of paragraphs
(c)(1) and (c)(2)(iii)(A) of this section:

Example. Employer A is the plan sponsor of
the Employer A Self-Insured Health Plan,
which has a calendar year plan year. Em-
ployer A calculates the sum of lives covered
under the plan for each day of the plan year
ending December 31, 2013 as 3,285,000. The av-
erage number of lives covered under the plan
for the plan year ending December 31, 2013, is
3,285,000 divided by 365, or 9,000. To calculate
the section 4376 fee for the plan under para-
graph (c)(1) of this section for the plan year
ending December 31, 2013, Employer A must
determine the applicable dollar amount
under paragraph (c)(3) of this section and
multiply that amount by 9,000.

(iv) Snapshot method—(A) In general.
A plan sponsor may determine the av-
erage number of lives covered under an
applicable self-insured health plan for
a plan year by adding the totals of
lives covered on a date during the first,
second, or third month of each quarter
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of the plan year (or more dates in each
quarter if an equal number of dates is
used in each quarter), and dividing that
total by the number of dates on which
a count was made. For purposes of this
paragraph (c)(2)(iv), each date used for
the second, third and fourth quarter
must be within three days of the date
in that quarter that corresponds to the
date used for the first quarter, and all
dates used must fall within the same
plan year. If a plan sponsor uses mul-
tiple dates for the first quarter, the
plan sponsor must use dates in the sec-
ond, third, and fourth quarters that
correspond to each of the dates used for
the first quarter or are within three
days of such corresponding dates, and
all dates used must fall within the
same plan year. The 30th and 31st day
of a month are treated as the last day
of the month for purposes of deter-
mining the corresponding date for any
month that has fewer than 31 days (for
example, if either March 30 or March 31
is used for a calendar year plan, June
30 is the corresponding date for the sec-
ond quarter). For purposes of this para-
graph (c)(2)(iv), the number of lives
covered on a designated date may be
determined using either the snapshot
factor method described in paragraph
(¢)(2)(iv)(B) of this section or the snap-
shot count method described in para-
graph (¢)(2)(iv)(C) of this section.

(B) Snapshot factor method. Under the
snapshot factor method, the number of
lives covered on a date is equal to the
sum of—

(1) The number of participants with
self-only coverage on that date; plus

(ii) The number of participants with
coverage other than self-only coverage
on the date multiplied by 2.35.

(C) Snapshot count method. Under the
snapshot count method, the number of
lives covered on a date equals the ac-
tual number of lives covered on the
designated date.

(D) Examples. The following examples
illustrate the principles of paragraphs
(c)(1) and (c)(2)(iv) of this section:

Example 1. (i) Employer B is the plan spon-
sor of the Employer B Self-Insured Health
Plan, which has a calendar year plan year.
Employer B uses the snapshot method to de-
termine the average number of lives covered
under the plan and uses the snapshot count
method to determine the number of lives
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covered on a day in the first month of each
calendar quarter of the plan year.

(ii) On January 4, 2013, the Employer B
Self-Insured Health Plan covers 2,000 lives,
on April 5, 2013, 2,100 lives, on July 5, 2013,
2,050 lives, and on October 4, 2013, 2,050 lives.
Under the snapshot method, Employer B
must determine the average number of lives
covered under the Employer B Self-Insured
Health Plan for the plan year ending Decem-
ber 31, 2013, as 8,200 (2,000 + 2,100 + 2,050 +
2,050) divided by 4, or 2,050. To calculate the
section 4376 fee under paragraph (c)(1) of this
section for the plan year ending December
31, 2013, Employer B must determine the ap-
plicable dollar amount under paragraph
(¢)(3) of this section and multiply that
amount by 2,050.

Example 2. (i) Same facts as Example 1, ex-
cept that for the 2014 plan year Employer B
determines the number of lives covered that
are not covered by self-only coverage using
the snapshot factor method (that is, based on
the number of participants with coverage
other than self-only coverage multiplied by
2.35 (the factor set forth in (¢)(2)(iv) of this
section)).

(ii) On January 10, 2014, Employer B Self-
Insured Health Plan provides self-only cov-
erage to 600 employees and other than self-
only coverage to 800 employees. On April 11,
2014, Employer B Self-Insured Health Plan
provides self-only coverage to 608 employees
and other than self-only coverage to 800 em-
ployees. On July 11, 2014 and October 10, 2014,
Employer B Self-Insured Health Plan pro-
vides self-only coverage to 610 employees and
other than self-only coverage to 809 employ-
ees.

(iii) Under the snapshot factor method,
Employer B must determine the average
number of lives covered under the Employer
B Self-Insured Health Plan for the plan year
ending December 31, 2014 as 9,988 [(600 + (800
x 2.35)) + (608 + (800 x 2.35)) + (610 + (809 x
2.35)) + (610 + (809 x 2.35))] divided by 4, or
2,497. To calculate the section 4376 fee under
paragraph (c)(1) of this section for the plan
year ending December 31, 2014, Employer B
must determine the applicable dollar
amount under paragraph (c)(3) of this section
and multiply that amount by 2,497.

(v) Form 5500 method—(A) Calculation
method. A plan sponsor may determine
the average number of lives covered
under a plan for a plan year based on
the number of participants reported on
the Form 5500, ‘““‘Annual Return/Report
of Employee Benefit Plan,” or the
Form 5500-SF, ‘‘Short Form Annual
Return/Report of Small Employee Ben-
efit Plan,” that is filed for the applica-
ble self-insured health plan for that
plan year, provided that the Form 5500
or Form 5500-SF is filed no later than



Internal Revenue Service, Treasury

the due date for the fee imposed by sec-
tion 4376 for that plan year. For pur-
poses of this paragraph (¢)(2)(v), the av-
erage number of lives covered under
the plan for the plan year for a plan of-
fering only self-only coverage equals
the sum of the total participants cov-
ered at the beginning and the end of
the plan year, as reported on the Form
5500 or Form 5500-SF for the applicable
self-insured health plan, divided by 2.
For purposes of this paragraph (c¢)(2)(v),
the average number of lives covered
under the plan for the plan year for a
plan offering self-only coverage and
coverage other than self-only coverage
equals the sum of total participants
covered at the beginning and the end of
the plan year, as reported on the Form
5500 or Form 5500-SF filed for the appli-
cable self-insured health plan.

(B) Examples. The following examples
illustrate the principles of paragraphs
(c)(1) and (c)(2)(V)(A) of this section:

Example 1. Employer C is the plan sponsor
of the Employer C Self-Insured Health Plan,
which has a calendar year plan year ending
on December 31, 2013. Employer C is required
to file a Form 5500 for the plan for the 2013
plan year by July 31, 2014. However, on July
30, 2014, Employer C obtains an automatic 2%
month extension for filing the 2013 Form
55600. Employer C files the 2013 Form 5500 on
September 30, 2014 (that is, before the Octo-
ber 15 extended due date). Employer C is not
eligible to use the Form 5500 method to de-
termine the average number of lives covered
under Plan C for the plan year ending on De-
cember 31, 2013, because the 2013 Form 5500
was not filed by the original due date (that
is, by July 31, 2014) for the return that re-
ports liability for the fee imposed by section
4376 for the 2013 plan year.

Example 2. Same facts as Example 1, except
that the Employer C Self-Insured Health
Plan has a fiscal year plan year ending on
July 31, 2013, and offers only self-only cov-
erage. Employer C files a Form 5500 for the
Employer C Self-Insured Health Plan for the
plan year ending July 31, 2013 (the 2012 Form
5500), on the extended due date for filing the
2012 Form 5500 (May 15, 2014). Employer C is
eligible to use the Form 5500 method to de-
termine the average number of lives covered
under Plan C for the plan year ending on
July 31, 2013, because the 2012 Form 5500 had
been filed by the due date for the return that
reports liability for the fee imposed by sec-
tion 4376 for that plan year (July 31, 2014).

Example 3. Same facts as Example 2, pro-
vided further that the Employer C Self-In-
sured Health Plan 2012 Form 5500 reports
4,000 plan participants on the first day of the
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plan year and 4,200 plan participants on the
last day of the 2012 plan year. For purposes
of calculating the fee under section 4376
using the Form 5500 method, Employer C
must treat the number of lives covered for
the plan year ending July 31, 2013, as equal to
the sum of 4,000 and 4,200 or 8,200, divided by
2, or 4,100. To calculate the section 4376 fee
under paragraph (c)(1) of this section for the
plan year ending July 31, 2013, Employer C
must determine the applicable dollar
amount under paragraph (c)(3) of this section
and multiply that amount by 4,100.

Example 4. Same facts as Example 3, except
that the Employer C Self-Insured Health
plan offers self-only coverage and family
coverage. For purposes of calculating the fee
under section 4376 using the Form 5500 meth-
od, Employer C must treat the number of
lives covered for the plan year ending July
31, 2013, as equal to the sum of 4,000 and 4,200,
or 8,200. To calculate the section 4376 fee
under paragraph (c)(1) of this section for the
plan year ending July 31, 2013, Employer C
must determine the applicable dollar
amount under paragraph (c)(3) of this section
and multiply that amount by 8,200.

(vi) Special rule for health FSAs and
HRAs. For purposes of this section, if a
plan sponsor does not establish or
maintain an applicable self-insured
health plan other than a health flexible
spending arrangement (health FSA) (as
described in section 106(c)(2)) or a
health reimbursement arrangement (as
described in Notice 2002-45 (2002-2 CB
93)) (HRA), the plan sponsor may treat
each participant’s health FSA or HRA
as covering a single life (and therefore
the plan sponsor is not required to in-
clude as lives covered any spouse, de-
pendent, or other beneficiary of the in-
dividual participant in the health FSA
or HRA, as applicable). If a health FSA
or HRA that is an applicable self-in-
sured health plan has the same plan
sponsor and plan year as another appli-
cable self-insured health plan other
than a health FSA or HRA, the two ar-
rangements may be treated as a single
plan under paragraph (b)(1)(iii) of this
section. However, the special counting
rule in this paragraph applies only for
purposes of the health FSA or HRA
and, therefore, applies only for pur-
poses of the participants in the health
FSA or HRA that do not participate in
the other applicable self-insured health
plan. The participants in the health
FSA or HRA that participate in the
other applicable self-insured health
plan will be counted in accordance with
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the method applied for counting lives
covered under that other plan as de-
scribed in paragraph (b)(2)(i) of this
section. See §601.601(d)(2) of this chap-
ter.

(vii) Special rule for lives covered solely
by the fully-insured options under an ap-
plicable self-insured health plan—(A) In
general. If an applicable self-insured
health plan provides accident and
health coverage through fully-insured
options and self-insured options, the
plan sponsor is permitted to disregard
the lives that are covered solely under
the fully-insured options in deter-
mining the lives covered taken into ac-
count for the actual count method (de-
scribed in paragraph (c)(2)(iii) of this
section), the snapshot method (de-
scribed in paragraph (c)(2)(iv) of this
section), and the Form 5500 method (de-
scribed in paragraph (c)(2)(v) of this
section).

(B) Example. The following example
illustrates the principles of paragraph
(c)(2)(vii) of this section:

Example. (i) Employer C is the plan sponsor
of the Employer C Health Plan (Plan P). The
Plan offers self-only or family health and ac-
cident coverage under fully-insured or self-
insured options. On June 28, 2015, Employer C
files a Form 5500 for Plan P for the plan year
ending December 31, 2014 indicating: (1) a
total of 4,000 plan participants on the first
day of the 2014 plan year; and (2) a total of
4,200 plan participants on the last day of the
plan year. Employer C determines that there
were 3,000 plan participants (and their fami-
lies, as applicable) covered under the fully-
insured option offered under the plan on the
first day of the 2014 plan year, and 2,900 plan
participants (and their families, as applica-
ble) covered under the fully-insured option
on the last day of the 2014 plan year. Em-
ployer C uses the Form 5500 method to cal-
culate the number of lives covered for the
2014 plan year.

(ii) Pursuant to paragraph (c)(2)(vii) of this
section, Employer C determines the number
of lives covered for the 2014 plan year as: the
sum of 1,000 (4,000 total participants on the
first day of the plan year—3,000 participants
covered by the specified health insurance
policy on the first day of the plan year) and
1,300 (4,200 total participants—2,900 partici-
pants covered by the specified health insur-
ance policy on the first day of the plan year),
or 2,300. To calculate the section 4376 fee
under paragraph (c)(1) of this section for the
2014 plan year, Employer C must determine
the applicable dollar amount under para-
graph (c)(3) of this section and multiply that
amount by 2,300.
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(viii) Special rule for the first year the
fee is in effect. Notwithstanding para-
graph (¢)(2)(i) of this section, for a plan
year beginning before July 11, 2012, and
ending on or after October 1, 2012, a
plan sponsor may determine the aver-
age number of lives covered under the
plan for the plan year using any rea-
sonable method.

(3) Applicable dollar amount. For a
plan year ending on or after October 1,
2012, and before October 1, 2013, the ap-
plicable dollar amount is $1. For a plan
year ending on or after October 1, 2013,
and before October 1, 2014, the applica-
ble dollar amount is $2. For any plan
yvear ending in any Federal fiscal year
beginning on or after October 1, 2014,
the applicable dollar amount is equal
to the sum of—

(i) The applicable dollar amount for
the plan year ending in the previous
Federal fiscal year; plus

(ii) The amount equal to the product
of—

(A) The applicable dollar amount for
the plan year ending in the previous
Federal fiscal year; and

(B) The percentage increase in the
projected per capita amount of the Na-
tional Health Expenditures most re-
cently released by the Department of
Health and Human Services before the
beginning of the Federal fiscal year.

(4) Examples. The following examples
illustrate the principle of paragraph
(c)(3) of this section.

Example 1. (Calendar year plan). (i) Plan
Sponsor C maintains Plan X which has a cal-
endar year plan year; the plan continues in
operation for the entire calendar years 2012
through 2019. Plan X is an applicable self-in-
sured health plan, within the meaning of
§46.4376-1(b)(1), and Plan Sponsor C is liable
for the fee imposed by section 4376, deter-
mined in accordance with these regulations,
beginning with the 2012 plan year—the plan
year beginning January 1, 2012, and ending
December 31, 2012—and ending with the 2018
plan year—the plan year beginning January
1, 2018, and ending December 31, 2018. In ac-
cordance with §40.6071(a)-1(c) of this chapter:

(ii) The first Form 720 that must be filed to
report and pay the fee imposed by section
4376 for Plan X covers the 2012 plan year
(January 1, 2012, through December 31, 2012)
and must be filed no later than July 31, 2013,
and the fee reported on this form must be
calculated by multiplying the average num-
ber lives by $1 (the applicable dollar amount
in effect for plans with plan years beginning
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on or after October 1, 2012, and before Octo-
ber 1, 2013); and

(ii) The last Form 720 that must be filed to
report and pay the fee imposed by section
4376 for Plan X covers the 2018 plan year
(January 1, 2018, through December 31, 2018)
and must be filed no later than July 31, 2019,
and the fee reported on this form must be
calculated using the applicable dollar
amount in effect for plan years ending on or
after October 1, 2018, and before October 1,
2019.

Example 2. (Fiscal year plan). (i) Plan Spon-
sor B maintains Plan W, which has a fiscal
year plan year ending on July 31; the plan
continues in operation for the entire fiscal
year plan years from August 1, 2012, through
July 31, 2019. Plan W is an applicable self-in-
sured health plan, within the meaning of
§46.4376-1(b)(1), and Plan Sponsor B is liable
for the fee imposed by section 4376, deter-
mined in accordance with these regulations,
beginning with the 2012 plan year—the plan
year beginning on August 1, 2012, and ending
on July 31, 2013—and ending with the 2018
plan year—plan year beginning on August 1,
2018, and ending July 31, 2019. In accordance
with §40.6071(a)-1(c) of this chapter:

(ii) The first Form 720 that must be filed to
report and pay the fee imposed by section
4376 for Plan X covers the 2012 plan year (Au-
gust 1, 2012, through July 31, 2013) and must
be filed no later than July 31, 2014, and the
fee reported on this form must be calculated
by multiplying the average number lives by
$1 (the applicable dollar amount in effect for
plans with plans years beginning on or after
October 1, 2012, and before October 1, 2013);
and

(iii) The last Form 720 that must be filed to
report and pay the fee imposed by section
4376 for Plan X covers the 2018 plan year (Au-
gust 1, 2018, through July 31, 2019) and must
be filed no later than July 31, 2020, and the
fee must be calculated using the applicable
dollar amount in effect for plan years ending
on or after October 1, 2018, and before Octo-
ber 1, 2019.

(d) Effective/Applicability date. This
section applies for plan years that end
on or after October 1, 2012, and before
October 1, 2019.

§46.4377-1 Definitions
rules.

and special

(a) Definitions. The following defini-
tions apply for purposes of sections 4375
and 4376 and §§46.4375-1 and 46.4376-1.

(1) Accident and health coverage. The
term accident and health coverage
means any coverage that, if provided
by an insurance policy, would cause
such policy to be a specified health in-
surance policy (as defined in section
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4375(c) and §46.4375-1(b)(1)). Accident
and health coverage also includes cov-
erage for an active employee, a former
employee, or a qualifying beneficiary
that is continuation coverage required
under the Consolidated Omnibus Budg-
et Reconciliation Act of 1985 (COBRA)
or similar continuation coverage under
other federal law or under state law.

(2) Individual residing in the United
States—(i) The term individual residing
in the United States means an individual
with a place of abode in the United
States.

(ii) Determination of place of abode.
For purposes of paragraph (a)(2) of this
section, an issuer or a plan sponsor
may rely on the most recent address on
file with the issuer or plan sponsor and
may treat the primary insured and the
primary insured’s spouse, dependents,
or other beneficiaries covered by the
policy as having the same place of
abode. For this purpose, the primary
insured is the individual covered by the
policy whose eligibility for coverage
was not due to that individual’s status
as the spouse, dependent, or other ben-
eficiary of another covered individual.

(38) United States. The term United
States includes American Samoa,
Guam, the Northern Mariana Islands,
Puerto Rico, the Virgin Islands, and
any other possession of the United
States.

(4) Federal fiscal year. The term Fed-
eral fiscal year means the year begin-
ning on October 1 and ending on the
following September 30.

(b) Treatment of exempt governmental
programs—(1) In general. The fees im-
posed by sections 4375 and 4376 do not
apply to any covered life under an ex-
empt governmental program as defined
in paragraph (b)(2) of this section.

(2) Exempt governmental program. For
purposes of this section, exempt govern-
mental program means any—

(i) Insurance program established
under title XVIII of the Social Security
Act;

(ii) Medical assistance program es-
tablished by title XIX or XXI of the So-
cial Security Act;

(iii) Program established by Federal
law for providing medical care (other
than through insurance policies) to in-
dividuals (or their spouses and depend-
ents) by reason of such individuals
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being (or having been) members of the
Armed Forces of the United States; and

(iv) Program established by Federal
law for providing medical care (other
than through insurance policies) to
members of Indian tribes (as defined in
section 4(d) of the Indian Health Care
Improvement Act).

(c) Effective/Applicability date. This
section applies to all policy and plan
years that end on or after October 1,
2012, and before October 1, 2019.

Subpart D—Excise Tax on Obliga-
tions Not in Registered Form

§46.4701-1 Tax on issuer of registra-
tion-required obligation not in reg-
istered form.

(a) In general. Section 4701 imposes a
tax (determined under paragraph (c) of
this section) on any person (referred to
as the issuer) who issues an obligation
that—

(1) Is a registration-required obliga-
tion, and

(2) Is not issued in registered form.

(b) Definitions—(1) Person. The term
“person’ includes all governmental en-
tities.

(2) Obligation. The term ‘‘obligation”
includes bonds debentures, notes, cer-
tificates and other evidences of indebt-
edness regardless of how denominated.

(3) Registration-required  obligation.
The term ‘‘registration-required obli-
gation” has the same meaning as when
used in section 163(f) (and the regula-
tions thereunder) which relates to the
denial of a deduction for interest on
certain obligations not in registered
form. However, the term ‘‘registration-
required obligation’ does not include
any obligation which would otherwise
be exempt from Federal income tax
under section 103(a) or any other provi-
sion of law.

(4) Registered form. The term ‘‘reg-
istered form’ has the same meaning as
when used in section 103(j) (and the
regulations thereunder) which relates
to obligations which must be in reg-
istered form to be tax-exempt.

(5) Issuer. Except as provided in
§1.163-5T(d) (relating to pass-through
certificates) and §1.163-56T(e) (relating
to REMICs), the ‘‘issuer’ is the person
whose interest deduction would be dis-
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allowed solely by reason of section
163(£)(1).

(6) Date of Issuance. (i) For obliga-
tions intended to be offered to the pub-
lic, the term ‘‘date of issuance’ means
the date the obligation is first sold to
the public at the issue price.

(ii) For an obligation which is pri-
vately placed, the term ‘date of
issuance’ is the date the obligation is
first sold by the issuer.

(7) Issue price. See section 1273 (b) and
the regulations thereunder for the defi-
nition of ‘‘issue price’’.

(c) Rate and computation of tax. The
tax under section 4701(a) is imposed in
an amount equal to the product of—

(1) 1 percent of the principal amount
of the obligation, multiplied by

(2) The number of calendar years (or
portions thereof) during the period be-
ginning on the date of issuance of the
obligation and ending on the date of
maturity.

For purposes of this paragraph, the
term ‘‘principal amount’” for a dis-
counted obligation is the issue price,
and for all other obligations, including
obligations sold at a premium, the
term ‘‘principal amount’ is the stated
redemption price at maturity.

(d) Payment of tax. Every person who
incurs liability for the tax imposed by
section 4701 is required to file a return
in accordance with section 6011 and
§46.6011(a)-1 relating to the general re-
quirement of a return, statement or
list.

(e) Effective date. The provisions of
this section shall apply to obligations
issued after December 31, 1982, unless
issued on the exercise of a warrant or
the conversion of a convertible obliga-
tion if the warrant or obligation was
offered or sold outside the United
States without registration under the
Securities Act of 1933 and was issued
before August 10, 1982. See section
310(d)(3) of the Tax Equity and Fiscal
Responsibility Act of 1982.

[T.D. 8102, 51 FR 33594, Sept. 22, 1986; 51 FR
36392, Oct. 10, 1986, as amended by T.D. 8300,
55 FR 19627, May 10, 1990]
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Subpart A—Introduction

§48.0-1 Introduction.

The regulations in this part 48 are
designated ‘‘Manufacturers and Retail-
ers Excise Tax Regulations.” The regu-
lations relate to the excise taxes im-
posed by chapter 31 and 32 of the Inter-
nal Revenue Code. Chapter 31 (relating
to retail taxes) imposes tax on certain
luxury items, special fuels, fuel used in
commercial transportation on inland
waterways, and heavy trucks and trail-
ers. Chapter 32 (relating to manufac-
turers taxes) imposes tax on gas guz-
zler automobiles, highway-type tires,
taxable fuel, aviation fuel, coal, cer-
tain vaccines, sporting goods, and tax-
able medical devices. Although chapter
32 also imposes a tax on firearms, this
tax is under the jurisdiction of the Bu-
reau of Alcohol, Tobacco, and Fire-
arms. See part 40 of this chapter for
regulations relating to returns, pay-
ments, and deposits of taxes imposed
by chapters 31 and 32 (other than the
tax on firearms imposed by section
4181).

[T.D. 8442, 57 FR 48186, Oct. 22, 1992, as
amended by T.D. 8659, 61 FR 10453, Mar. 14,
1996; T.D. 9604, 77 FR 72934, Dec. 7, 2012]
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§48.0-2 General definitions and at-
tachment of tax.

(a) Meaning of terms. As used in the
regulations in this part, unless other-
wise expressly indicated:

(1) The terms defined in the provi-
sions of law contained in the regula-
tions in this part shall have the mean-
ings so assigned to them.

(2) [Reserved]

(3) The term calendar quarter means a
period of 3 calendar months ending on
March 31, June 30, September 30, or De-
cember 31.

(4)(1) The term manufacturer includes
any person who produces a taxable ar-
ticle from scrap, salvage, or junk mate-
rial, or from new or raw material, by
processing, manipulating, or changing
the form of an article or by combining
or assembling two or more articles.
The term also includes a ‘‘producer”
and an ‘“‘importer’’. An “importer’’ of a
taxable article is any person who
brings such an article into the United
States from a source outside the
United States, or who withdraws such
an article from a customs bonded ware-
house for sale or use in the United
States. If the nominal importer of a
taxable article is not its beneficial
owner (for example, the nominal im-
porter is a customs broker engaged by
the beneficial owner), the beneficial
owner is the ‘“‘importer’ of the article
for purposes of chapter 32 and is liable
for tax on his sale or use of the article
in the United States. See section 4219
and the regulations thereunder for the
circumstances under which sales by
persons other than the manufacturer
or importer are subject to the manu-
facturers excise tax.

(ii) Under certain circumstances, as
where a person manufactures or pro-
duces a taxable article for another per-
son who furnishes materials under an
agreement whereby the person who fur-
nished the materials retains title
thereto and to the finished article, the
person for whom the taxable article is
manufactured or produced, and not the
person who actually manufactures or
produces it, will be considered the
manufacturer.

(iii) A manufacturer who sells a tax-
able article in a knockdown condition
is liable for the tax as a manufacturer.
Whether the person who buys such
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component parts and assembles a tax-
able article from them will also be lia-
ble for tax as a further manufacturer of
a taxable article will depend on the rel-
ative amount of labor, material, and
overhead required to assemble the
completed article and on whether the
article is assembled for a business or
personal use. See section 4218 and the
regulations thereunder.

(5) The term sale means an agreement
whereby the seller transfers the prop-
erty (that is, the title or the substan-
tial incidents of ownership) in goods to
the buyer for a consideration called the
price, which may consist of money,
services, or other things.

(6) The term taxable article means any
article taxable under section 4041 or
Chapter 32, Subtitle D, of the Code.

(7) The term vendor includes a lessor
except that, with respect to the manu-
facturers excise taxes, this rule applies
only where the lessor is also the manu-
facturer of the article.

(8) The term purchaser includes a les-
see except that, with respect to the
manufacturers excise taxes, this rule
applies only where the lessor is also
the manufacturer of the article.

(9) The term exporter means the per-
son named as shipper or consignor in
the export bill of lading.

(10) The term exportation means the
severance of an article from the mass
of things belonging within the United
States with the intention of uniting it
with the mass of things belonging
within some foreign country or within
a possession of the United States.

(11) The term possession of the United
States includes Guam, the Midway Is-
lands, Palmyra, the Panama Canal
Zone, the Commonwealth of Puerto
Rico, American Samoa, the Virgin Is-
lands, and Wake Island.

(b) Attachment of tax. (1) For purposes
of this part, the manufacturers excise
tax generally attaches when the title
to the article sold passes from the
manufacturer to a purchaser, and the
retailers excise tax generally attaches
when the title to the article sold passes
from the retailer to a purchaser.

(2) When title passes is dependent
upon the intention of the parties as
gathered from the contract of sale and
the attendant circumstances. In the
absence of expressed intention, the
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legal rules of presumption followed in
the jurisdiction where the sale is made
govern in determining when title
passes.

(3) In the case of a sale on credit, the
tax attaches whether or not the pur-
chase price is actually collected.

(4) Where a consignor (such as a man-
ufacturer) consigns articles to a con-
signee (such as a dealer), retaining
ownership in them until they are dis-
posed of by the consignee, title does
not pass, and the tax does not attach,
until sale by the consignee. Where the
relationship between a manufacturer
and a dealer is that of principal and
agent, title does not pass, and the tax
does not attach, until sale by the deal-
er.

(5) In the case of a lease, an install-
ment sale, a conditional sale, or a chat-
tel mortgage arrangement or similar
arrangement creating a security inter-
est, a proportionate part of the tax at-
taches to each payment. See section
4217 and the regulations thereunder for
a limitation on the amount of tax pay-
able on lease payments.

(6) In the case of use by the manufac-
turer, the tax attaches at the time the
use begins.

[T.D. 7536, 43 FR 13515, Mar. 31, 1978, as
amended by T.D. 8879, 66 FR 17155, Mar. 31,
2000]

§48.0-3 Exemption certificates.

Several sections of the regulations in
this part, relating to sales exempt from
retailers or manufacturers excise tax,
require the retailer or manufacturer
(as the case may be) to obtain an ex-
emption certificate from the purchaser
to substantiate the exempt character
of the sale. Many of these sections also
contain specimen forms of acceptable
exemption certificates. However, any
form of exemption certificate will be
acceptable if it includes all the infor-
mation required to be contained in
such a certificate by the pertinent sec-
tions of the regulations in this part. If
it contains all the required informa-
tion, a form of exemption certificate
that is processed by data processing
equipment is acceptable.

[T.D. 7536, 43 FR 13516, Mar. 31, 1978. Redesig-
nated by T.D. 8043, 50 FR 32014, Aug. 8, 1985]
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Subpart F—Special Fuels

SOURCE: T.D. 6505, 25 FR 11217, Nov. 26, 1960,
unless otherwise noted.

§48.4041-0 Applicability of regulations
relating to diesel fuel after Decem-
ber 31, 1993.

Sections 48.4041-3 through 48.4041-17
do not apply to sales or uses of diesel
fuel after December 31, 1993. For rules
relating to the diesel fuel tax imposed
by section 4041 after that date, see
§48.4082-4.

[T.D. 8659, 61 FR 10453, Mar. 14, 1996]

§48.4041-3 Application of tax on sales
of special motor fuel for use in
motor vehicles and motorboats.

(a) In general. The tax imposed by
paragraph (2)(A) of section 4041 (a), (or
before April 1, 1983, paragraph (1) of
section 4041 (b)), applies to the taxable
sale of special motor fuel by any person
to an owner, lessee, or other operator
of a motor vehicle or motorboat, for
use as a fuel in the motor vehicle or
motorboat. The tax does not apply to
special motor fuel sold for use on or
after April 1, 1983, and before October 1,
1988, in an off-highway business use.

(b) Liability for tax. The tax on the
taxable sale of special motor fuel is
payable by the person who sells the
special motor fuel to the owner, lessee,
or other operator of a motor vehicle or
motorboat.

(¢c) Rate of tax—(1) In general. Tax is
imposed on the sale of special motor
fuel at the rate applicable on the date
on which the special motor fuel is sold.
See §48.4041-1(b)(2) for rates. The test
of taxability at the rates specified in
§48.4041-1(b)(2) ()(A) and @{i)(A) is
whether the fuel is to be used in a
motor vehicle or motorboat. For pur-
poses of paragraphs (c) (2) and (3) of
this section, the term ‘‘qualified busi-
ness use’’ has the same meaning as
that given to the term ‘‘off-highway
business use’ by section 6421(d)(2).

(2) Special motor fuel sold for use as a
fuel in a motor vehicle. Tax at the rates
specified in paragraphs (b)(2) (i)(A) and
(ii)(A) of §48.4041-1 applies in the case
of the sale of special motor fuel for use
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as a fuel in a motor vehicle. Tax at the
rates specified in that section applies
regardless of whether the motor vehi-
cle is a highway vehicle. However, a re-
duced rate of tax from that imposed by
paragraphs (b)(2)(i)(A) of §48.4041-1 is
allowed by paragraph (b)(2)(i)(C) of
§48.4041-1 if special motor fuel is sold
for use in a qualified business use. An
exemption from the tax imposed by
paragraph (b)(2)(ii)(A) of §48.4041-1 is
allowed by paragraph (b)(2)(ii)(C) of
§48.4041-1 if the special motor fuel is
sold for use in an off-highway business
use.

(3) Special motor fuel sold for use as
fuel in a motorboat. Tax at the rates
specified in paragraphs (b)(2)(i)(A) and
(ii)(A) of §48.4041-1 applies in the case
of the sale of special motor fuel for use
as fuel in a motorboat. The qualified
business use reduced rate of tax set
forth in paragraph (b)(2)(i)(C) of
§48.4041-1 and the off-highway business
use exemption set forth in paragraph
(0)(2)(i1)(C) of §48.4041-1 are not appli-
cable to motorboats unless the motor-
boat is a vessel employed in the fish-
eries or whaling business. See section
6421(d)(2)(B).

(d) Example. Application of the tax to
the sale of special motor fuels may be
illustrated by the following example.

Example. The N Company is engaged in the
manufacture of ceramic products. It has a
vehicle which is used to haul clay from a
clay pit to its factory. This vehicle has not
been registered for highway use and under
the applicable State law is not required to be
registered for highway use since none of the
hauling of clay is done on public highways.
The N Company also uses a ditch digging
machine in the vicinity of the clay pit for
the construction of drains. A fork lift truck
is used to move cartons of merchandise from
place to place inside the company’s ware-
house and to assist in the loading of mer-
chandise onto the company’s highway trucks
for delivery to purchasers. The highway
trucks are registered by the State for use on
highways. Special motor fuel is used for the
operation of all of these items of equipment.
Before April 1, 1983, the special motor fuel
sold for use as a fuel in the registered high-
way trucks is subject to tax at the rate spec-
ified in §48.4041-1(b)(2)()(A). On or after Jan-
uary 1, 1979, and before April 1, 1983, the spe-
cial motor fuel sold for use as a fuel in the
unregistered truck used to haul clay from
the pit to the factory and in the fork lift
truck, assuming both of these are used in
qualified business uses, is subject to tax at
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the rate specified in §48.4041-1(b)(2)(1)(C). If
the unregistered truck and forklift are not
used in qualified business uses, then the spe-
cial motor fuel sold for use in these vehicles
is taxable at the rate specified in §48.4041-
1(b)(2)(1)(A) since both are motor vehicles.
No tax is payable with respect to the special
motor fuel sold for use in the ditch digging
machine since that machine is not a motor
vehicle. On and after April 1, 1983, and before
October 1, 1988, special motor fuel sold for
use in the registered trucks is taxable at the
rate specified in §48.4041-1(b)(2)(ii)(A) be-
cause the trucks are motor vehicles. On and
after April 1, 1983, and before October 1, 1988,
special motor fuel sold for use in the unregis-
tered truck and the fork lift, assuming that
both vehicles are used in off-highway busi-
ness uses, is exempt from tax as specified in
§48.4041-1(b)(2)(i1)(C). If the unregistered
truck and fork lift are not used in off-high-
way business uses, then the special motor
fuel sold for use in these vehicles is taxable
at the rate specified in §48.4041-1(b)(2)(ii)(A)
since both are motor vehicles. No tax is pay-
able with respect to the special motor fuel
sold for use in the ditch digging machine
since that machine is not a motor vehicle.

(e) Cross reference. (1) For the tax ap-
plicable in certain cases based on the
use of special motor fuel as a fuel in a

motor vehicle or motorboat, see
§48.4041-6.

(2) For the definition of the terms
“highway’’, ‘“‘motor vehicle”, ‘‘special
motor fuel”, and ‘‘registered’”, see
paragraphs (a), (c¢), (f), and (i) of

§48.4041-8. For the definition of the
term ‘‘off-highway business use’’, see
section 6421(d)(2).

(3) For the exemption from tax with
respect to special motor fuel sold for
use on a farm for farming purposes or
as supplies for vessels, see §§48.4041-9
and 48.4041-10, respectively.

(4) For credit or refund of tax paid on
special motor fuel resold or used other-
wise than for the purpose for which
purchased, see section 6427(a).

[T.D. 8066, 51 FR 14, Jan. 2, 1986]

§48.4041-4 Application of tax on sales
of liquid for use as fuel in aircraft
in noncommercial aviation.

(a) In general. The taxes imposed by
subparagraphs (1)(A) and (2)(A) of sec-
tion 4041(c) apply to the taxable sale of
any liquid by any person to an owner,
lessee, or other operator of an aircraft,
for use as a fuel in the aircraft in non-
commercial aviation.
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(b) Liability of tax. The tax on the
taxable sale of any liquid used as fuel
in aircraft in noncommercial aviation
is payable by the person who sells the
liquid to the owner, lessee, or operator
of an aircraft in noncommercial avia-
tion.

(c) Rate of tax. Tax is imposed on the
sale of liquids used as fuel in aircraft in
noncommercial aviation at the rate ap-
plicable on the date on which the liquid
is sold. See §48.4041-1(b)(3) for rates.

(d) Cross references. (1) For the tax ap-
plicable on the basis of the use of fuel
in an aircraft in noncommercial avia-
tion, see §48.4041-6.

(2) For the definition of the term
‘“‘noncommercial aviation’, see para-
graph (j) of §48.4041-8.

(3) For the exemption of tax with re-
spect to liquids used as fuel in aircraft
in noncommercial aviation sold for use
on a farm for farming purposes or as
supplies for vessels or aircraft, see
§§48.4041-9 and 48.4041-10, respectively.
For tax-free sales if sellers and pur-
chasers are registered, see §48.4041-11.

(4) For credit or refund of tax paid on
fuel used in noncommercial aviation
that is resold or used otherwise than
for the purpose for which purchased,
see section 6427(a).

(e) Effective date. The provisions of
this section shall apply to sales or uses
occurring before October 1, 1980, and to
sales or uses occurring on or after Sep-
tember 1, 1982, and ending before Janu-
ary 1, 1988.

[T.D. 8066, 51 FR 15, Jan. 2, 1986]

§48.4041-5 Sales of diesel and special
motor fuels and fuel for use in air-
craft; rules of general application.

(a) Taxability of liquid fuel delivered
into purchaser’s tanks—(1) Fuel supply
tanks. (i) The sale of diesel fuel to an
owner, lessee, or other operator of a
diesel-powered highway vehicle, or of
special motor fuel to an owner, lessee,
or other operator of a motor vehicle or
motorboat, or of fuel to an owner, les-
see, or other operator of an aircraft
used in noncommercial aviation is con-
sidered a taxable sale of the liquid fuel
if the liquid fuel is delivered by the
seller into the fuel supply tank of the
vehicle, motorboat, or aircraft. For
purpose of this paragraph (a), liquid
fuel sold at a location unattended by
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the seller (such as under a cardlock or
meter system) on or after January 2,
1986, is considered to be delivered into
the fuel supply tank by the seller ex-
cept as provided in paragraph (a)(1)(ii)
of this section. In this regard, see sec-
tion 6427(a) for credit or refund of tax if
liquid fuel acquired in a transaction
subject to tax is used in a nontaxable
use.

(ii) If the seller maintains special de-
vices at the unattended location to ac-
count accurately for sales of liquid fuel
for nontaxable uses (such as assigning
a separate ‘‘nontaxable’ meter or, in a
cardlock system, issuing a special
“‘nontaxable’” card to a customer who
regularly purchases fuel for nontaxable
uses), then such sales of liquid fuel
shall be considered nontaxable. The
seller must maintain sufficient records
of such nontaxable sales and include in
these records the name of the pur-
chaser, the date of the purchase, and
the quantity of fuel purchased in each
sale.

(2) Bulk tanks. The sale of diesel fuel
to an owner, lessee, or other operator
of a diesel-powered highway vehicle, or
of special motor fuel to an owner, les-
see, or other operator of a motor vehi-
cle or motorboat, or of fuel to an
owner, lessee, or other operator of an
aircraft used in noncommercial avia-
tion is considered a taxable sale of the
liquid fuel if—

(i) The liquid fuel is delivered by the
seller into a bulk supply tank (or other
container) that is not the fuel supply
tank of a vehicle, motorboat, or air-
craft; and

(ii) The purchaser furnishes a written
statement to the seller before or at the
time of the sale stating that the entire
quantity of the liquid fuel covered by
the sale is for a taxable purpose as a
fuel in such a vehicle, motorboat, or
aircraft.

If the purchaser fails to provide the
written statement required by para-
graph (a)(2)(ii) of this section, the pur-
chaser is liable for the tax on the later
taxable sale or use. If a purchaser ac-
quires both fuel that is to be used for
taxable purposes and fuel that is to be
used for nontaxable purposes, and the
fuel that is to be used for taxable pur-
poses is stored in a different storage
tank (or container) from the tank used
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to store the fuel to be used for non-
taxable purposes, the written state-
ment described in paragraph (a)(2)(ii)
of this section will relate to the fuel to
be used for taxable purposes if proper
records are kept by the purchaser that
sufficiently identify the tanks (or con-
tainers) into which tax-paid fuel is de-
livered and the quantities of fuel deliv-
ered into those tanks (or containers). If
only occasional sales for delivery into
a bulk storage tank (or other con-
tainer) are made to a purchaser, a sepa-
rate statement must be furnished for
each order. However, if sales are regu-
larly or frequently made to a pur-
chaser, a written statement covering
all orders for a specified period not to
exceed 12 calendar quarters is accept-
able.

(b) Sales for resale and to consignees.
(1) A sale to a dealer for resale is not
subject to tax even if it is known at the
time of the sale that the liquid fuel
will be resold by the dealer for use as a
fuel in a diesel-powered highway vehi-
cle, motor vehicle, motorboat, or air-
craft.

(2) The tax is payable by the person
who makes the taxable sale. If a tax-
able liquid fuel is consigned to a person
for sale and the consignor retains own-
ership in the liquid fuel until it is dis-
posed of by the consignee, the con-
signor is the person liable for the tax
when a taxable sale of the liquid fuel is
made by the consignee. If the consignor
transfers ownership in the taxable lig-
uid fuel to the consignee before sale of
the liquid fuel by the consignee, the
consignee is the person liable for the
tax upon a subsequent taxable sale of
the liquid. However, if ownership of the
liquid fuel is transferred back to the
consignor or to another person before a
taxable sale is made, as described in
paragraph (a) of this section, and
thereafter a taxable sale of the liquid
fuel is made by such person or by an-
other person acting as the person’s
agent, such person is liable for the tax.
See paragraph (d) of §48.4041-8 for defi-
nition of the term ‘‘taxable liquid
fuel.”

[T.D. 8066, 51 FR 15, Jan. 2, 1986, as amended
by T.D. 8154, 52 FR 32008, Aug. 25, 1987]
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§48.4041-6 Application of tax on use of
taxable liquid fuel.

(a) In general—(1) Diesel fuel. (i) If, be-
fore April 1, 1983, a person acquires any
diesel fuel by any means other than
through a transaction subject to tax
under section 4041(a)(1) and uses it as a
fuel in a diesel powered highway vehi-
cle, the person is liable for a tax under
section 4041(a)(2) on the quantity of
diesel fuel so used at the appropriate
rate set forth in §48.4041-1(b)(1)(Q). If a
person acquired any diesel fuel through
a transaction which is subject to tax at
the rate set forth in paragraph (b)(1)(i)
(C) or (D) of §48.4041-1, and uses it for
a use described in paragraph (b) (1) (i)
(A) or (B) of §48.4041-1 the person is lia-
ble for an additional tax uder section
4041(a)(2) on the quantity of diesel fuel
so used. See §48.4041-1(b)(L)(E)(E), (F),
or (G) for the applicable rate of tax.
See section 6427(a) for credit or refund
of tax where diesel fuel acquired in a
transaction subject to tax at the rate
set forth in paragraph (b)(1)(i) (A) or
(B) of §48.4041-1 is used as described in
paragraph (b)(1)(i) (C) or (D) of §48.4041-
1 or in a nontaxable use.

(ii) On or after April 1, 1983, and be-
fore August 1, 1984, if a person acquires
any diesel fuel by any means other
than through a transaction subject to
tax under section 4041(a)(1)(A) and uses
it as a fuel in a diesel-powered highway
vehicle, the person is liable for a tax
under section 4041(a)(1)(B) on the quan-
tity of diesel fuel so used at the appro-
priate rate set forth in paragraph
(b)(1)(ii) of §48.4041-1. If a person ac-
quired any diesel fuel through a trans-
action for which no tax is imposed by
reason of paragraph (b)(1)({i)(C) of
§48.4041-1 and uses it in other than a
nontaxable use, the person is liable for
a tax under section 4041(a)(1)(B) on the
quantity of fuel so used. See paragraph
(b)(1)(ii) (D) or (E) of §48.4041-1 for the
applicable rate of tax. See section
6427(a) for credit or refund of tax where
diesel fuel acquired in a transaction
subject to tax at the rate set forth in
paragraph (b)(1)(ii)(A) of §48.4041-1 is
used as described in paragraph
(b)(1)(i1)(C) of §48.4041-1 or in another
nontaxable use.

(iii) On or after August 1, 1984, and
before October 1, 1988, if a person ac-
quires any diesel fuel by any means
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other than through a transaction sub-
ject to tax under section 4041(a)(1)(A)
and uses it as a fuel in a diesel-powered
highway vehicle, the person is liable
for a tax under section 4041(a)(1)(B) on
the quantity of diesel fuel so used at
the appropriate rate set forth in para-
graph (b)(1)(iii) of §48.4041-1. If a person
acquired any diesel fuel through a
transaction for which no tax is imposed
by reason of paragraph (b)(1)(iii)(C) of
§48.4041-1 and uses it in other than a
nontaxable use, the person is liable for
a tax under section 4041(a)(1)(B) on the
quantity of fuel so used. See paragraph
(b)(1)(iii)(D) of §48.4041-1 for the appli-
cable rate of tax. See section 6427(a) for
credit or refund of tax where diesel fuel
acquired in a transaction subject to tax
at the rate set forth in paragraph
(b)(1)(iii)(A) of §48.4041-1 is used as de-
scribed in paragraph (b)(1)(iii)(C) of
§48.4041-1 or in another nontaxable use.

(2) Special motor fuel. (i) On or after
January 1, 1979, and before April 1, 1983,
if a person acquired any special motor
fuel by any means other than through
a transaction subject to tax under sec-
tion 4041(b)(1) and uses it as a fuel in a
motor vehicle or motorboat, the person
is liable for a tax under section
4041(b)(2) on the quantity of special
motor fuel so used at the appropriate
rate set forth in §48.4041-1(b)(2)(1). If a
person acquired any special motor fuel
through a transaction with is subject
to a tax at the rate set forth in para-
graph (b)(2)(i)(C) of §48.4041-1 and uses
it in a use other than one for which the
reduced rate applies, the person is lia-
ble for an additional tax under section
4041(b)(2) on the quantity of special
motor fuel so used. See §48.4041-
1(b)(2)(i) (D) or (E) for the applicable
rate of tax. See section 6427(a) for cred-
it or refund of tax where special motor
fuel acquired in a transaction subject
to tax at the rate set forth in para-
graph (b)(2)(1)(A) of §48.4041-1 is used
for a purpose described in paragraph
(b)(2)(1)(C) of §48.4041-1 or in a non-
taxable use.

(ii) On or after April 1, 1983, and be-
fore October 1, 1988, if a person ac-
quired any special motor fuel by any
means other than through a trans-
action subject to tax under section
4041(a)(2)(A) and uses it as a fuel in a
motor vehicle or motorboat, the person
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is liable for a tax wunder section
4041(a)(2)(B) on the quantity of spcial
motor fuel so used at the appropriate
rate set forth in paragraph (b)(2)(ii) of
§48.4041-1. If a person acquired any spe-
cial motor fuel through a transaction
for which no tax is imposed by reason
of paragraph (b)(2)(ii)(C) of §48.4041-1
and uses it in other than a nontaxable
use, the person is liable for a tax under
section 4041(a)(2)(B) on the quantity of
fuel so used. See paragraph (b)(2)(ii)(D)
of §48.4041-1 for the applicable rate of
tax. See section 6427(a) for credit or re-
fund of tax where special motor fuel ac-
quired in a transaction subject to tax
at the rate set forth in paragraph
(b)(2)(i1)(A) of §48.4041-1 is used for a
purpose described in paragraph
(b)(2)(i1)(C) of §48.4041-1 or in another
nontaxable use.

(3) Noncommercial aviation. If a person
acquires any liquid fuel by any means
other than through a transaction sub-
ject to tax under section 4041(c)(1)(A)
or section 4041(c)(2)(A) and uses it as
fuel in an aircraft in noncommercial
aviation, the person is liable for a tax
under section 4041(c)(1)(B) or section
4041(c)(2)(B) on the quantity of the lig-
uid fuel so used at the appropriate rate
set forth in §48.4041-1(b)(3).

(b) Bulk purchases by users. Taxpayers
who purchase taxable liquid fuel in
bulk delivered into storage tanks or
other containers and use it for taxable
or nontaxable purposes or in registered
and nonregistered vehicles must main-
tain adequate records of all fuel used
for each purpose to permit verification
of the tax paid and of any credits, re-
funds, or exemptions claimed.

[T.D. 8066, 51 FR 15, Jan. 2, 1986]

§48.4041-7 Dual use of taxable liquid
fuel.

Tax applies to all taxable liquid fuel
sold for use or used as a fuel in the
motor which is used to propel a diesel-
powered vehicle or 