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(b) HOME Investment Partnership
Agreement. The requirements regarding
HOME Investment Partnership Agree-
ments contained in §92.501 apply to the
ADDI.

(¢c) Program disbursement and informa-
tion system. The requirements regarding
program disbursement and information
systems contained in §92.502 apply to
the ADDI.

(d) Program income, repayments and re-
captured funds. The requirements re-
garding program income, repayments,
and recaptured funds contained in
§92.503 apply to the ADDI, except the
program income and recaptured funds
must be deposited in the participating
jurisdiction’s HOME investments trust
fund local account and used in accord-
ance with the HOME program require-
ments.

(e) Participating jurisdiction respon-
sibilities and written agreements. The re-
quirements regarding participating ju-
risdiction responsibilities and written
agreements contained in §92.504 apply
to the ADDI, with the modification
that the written agreement is not re-
quired to cover any HOME requirement
that is not applicable to the ADDI.

(f) Applicability of uniform administra-
tive requirements. The uniform adminis-
trative requirements contained in
§982.505 apply to the ADDI.

(g) Audit. The audit requirements
contained in §92.506 apply to the ADDI.

(h) Closeout. The closeout require-
ments contained in §92.507 apply to the
ADDI.

(i) Recordkeeping. The project records
must include records demonstrating
that the family qualifies as a first-time
homebuyer. The recordkeeping require-
ments contained in §92.508 apply to the
ADDI, with the exception of the fol-
lowing paragraphs:

(1) Paragraph (a)(1);

(2) Paragraphs (a)(2)(iv), (a)(@)(V),
(a)(2)(vi), (a)(2)(x1), and (a)(2)(xii);

(3) Paragraphs (a)(3)(vi), (a)(3)(vii),
(a)(3)(viii), (a)(3)(ix), and (a)(3)(xiii);

(4) Paragraph (a)(4);

(5) Paragraphs (a)(T)(1)(B), (a)(T(A)(C),
(a)(M)(i1)(A), and (a)(7)(ix) (in addition,
the requirements of paragraph (a)(7)(iv)
apply to FY2003 ADDI funds only); and

(6) Paragraphs (c)(1) and (¢)(3) (in ad-
dition, the requirements of paragraph
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(c)(5) apply to FY2003 ADDI funds
only).

(j) Performance reports. The require-
ments regarding performance reports
contained in §92.509 apply to the ADDI.

§92.618 Performance
sanctions.

reviews and

HUD will review the performance of
participating jurisdictions in carrying
out its responsibilities under the ADDI
in accordance with the policies and
procedures contained in subpart L of
this part.

PART 93—HOUSING TRUST FUND

Subpart A—General

Sec.

93.1 Overview.
93.2 Definitions.
93.3 Waivers.

Subpart B—Allocation Formuia;
Reallocations

93.50 Formula allocation.

93.51 Formula factors.

93.52 Minimum allocations.

93.63 FEDERAL REGISTER notice of formula
allocations.

93.54 Reallocations by formula.

Subpart C—Participation and Submission
Requirements; Distribution of Assistance

93.100 Participation and submission require-
ments.
93.101 Distribution of assistance.

Subpart D—Program Requirements

93.150 Site and neighborhood standards.
93.1561 Income determinations.

Subpart E—Eligible and Prohibited
Activities

93.200 Eligible activities: General.

93.201 Eligible project costs.

93.202 Eligible administrative and planning
costs.

93.203 HTF funds and public housing.

93.204 Prohibited activities and fees.

Subpart F—Income Targeting
93.250 Income targeting.
Subpart G—Project Requirements
93.300 Maximum per-unit subsidy amount,

underwriting, and subsidy layering.
93.301 Property standards.

615



§93.1

93.302 Qualification as affordable housing:
rental housing.

93.303 Tenant protections and selection.

93.304 Qualification as affordable housing:
homeownership.

93.305 Qualification as affordable housing:
modest housing requirements for home-
ownership; resale or recapture require-
ments.

Subpart H—Other Federal Requirements

93.350 Other Federal requirements and non-
discrimination; affirmative marketing.

93.351 Lead-based paint.

93.352 Displacement, relocation, and acqui-
sition.

93.353 Conflict of interest.

93.354 Funding Accountability and Trans-
parency Act.

93.355 Eminent domain.

93.356 VAWA requirements.

Subpart I—Program Administration

93.400 Housing Trust Fund (HTF) accounts.

93.401 HTF grant agreement.

93.402 Program disbursement and informa-
tion system.

93.403 Program income and repayments.

93.404 Grantee responsibilities; written
agreements; onsite inspections; financial
oversight.

93.405 Applicability of uniform administra-
tive requirements, cost principles, and
audits.

93.406 Audits.

93.407 Recordkeeping.

93.408 Performance reports.

Subpart J—Performance Reviews and
Sanctions

93.450
93.451

Accountability of recipients.

Performance reviews.

93.452 Corrective and remedial actions.

93.453 Notice and opportunity for hearing;
sanctions.

AUTHORITY: 42 U.S.C. 3535(d), 12 U.S.C. 4568.

SOURCE: 80 FR 5220, Jan. 30, 2015, unless
otherwise noted.

Subpart A—General

§93.1 Overview.

(a) This part implements the Housing
Trust Fund (HTF) program established
under section 1338 of the Federal Hous-
ing Enterprises Financial Safety and
Soundness Act of 1992, as amended (12
U.S.C. 4501 et seq.) (the Act). In general,
under the HTF program, HUD allocates
funds by formula to eligible States to
increase and preserve the supply of de-

24 CFR Subtitle A (4-1-17 Edition)

cent, safe, sanitary, and affordable
housing, with primary attention to
rental housing for extremely low-in-
come and very low-income households,
including homeless families.

(b) Section 1337 of the Act requires a
percentage of the unpaid principal bal-
ance of total new business for the Fed-
eral Home Loan Mortgage Corporation
(Freddie Mac) and the Federal National
Mortgage Association (Fannie Mae)
(collectively, the government-spon-
sored enterprises or GSEs) to be set-
aside and allocated as a dedicated
source of annual funding for the HTF,
unless allocations are suspended by the
Director of the Federal Housing Fi-
nance Agency, the agency that regu-
lates the GSEs. These funds will be de-
posited into an HTF account estab-
lished in the Treasury of the United
States by the Secretary of the Treas-
ury to carry out the HTF program. The
Act also provides that the HTF may be
funded with amounts appropriated,
transferred, or credited to the HTF
under other provisions of law.

§93.2 Definitions.

1937 Act means the United States
Housing Act of 1937 (42 U.S.C. 1437 et
seq.).

Act means the Federal Housing En-
terprises Financial Safety and Sound-
ness Act of 1992, as amended (12 U.S.C.
4501 et seq).

Annual income. See §93.151.

Commitment means:

(1) The grantee has executed a legally
binding written agreement (that in-
cludes the date of the signature of each
person signing the agreement) with an
eligible recipient for a project that
meets the definition of ‘‘commit to a
specific local project’” of paragraph (2)
of this definition.

(2) “Commit to a specific local
project’ means:

(i) If the project consists of rehabili-
tation or new construction (with or
without acquisition), the grantee and
recipient have executed a written le-
gally binding agreement under which
HTF assistance will be provided to the
recipient for an identifiable project for
which construction can reasonably be
expected to start within 12 months of
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the agreement date. The written agree-
ment for rehabilitation or new con-
struction of rental housing may also
provide operating cost assistance and/
or operating cost assistance reserves.

(ii) If the project consists of acquisi-
tion of standard housing and the grant-
ee is providing HTF funds to a recipi-
ent to acquire rental housing, or to a
first-time homebuyer family to acquire
single family housing for homeowner-
ship, the grantee and recipient or the
family have executed a written agree-
ment under which HTF assistance will
be provided for the purchase of the
rental housing or single family housing
and the property title will be trans-
ferred to the recipient or family within
6 months of the agreement date. The
written agreement for acquisition of
rental housing may also provide oper-
ating cost assistance and/or operating
cost assistance reserves.

(iii) If the project is for renewal of
operating cost assistance or operating
cost assistance reserves, the grantee
and the recipient must have executed a
legally binding written agreement
under which HTF funds will be pro-
vided to the recipient for operating
cost assistance or operating cost as-
sistance reserves for the identified HTF
project.

Consolidated plan means the plan sub-
mitted and approved in accordance
with 24 CFR part 91.

Displaced homemaker means an indi-
vidual who:

(1) Is an adult;

(2) Has not worked full-time full-year
in the labor force for a number of
years, but has, during such years,
worked primarily without remunera-
tion to care for the home and family;
and

(3) Is unemployed or underemployed
and is experiencing difficulty in ob-
taining or upgrading employment.

Extremely low-income families means
low-income families whose annual in-
comes do not exceed 30 percent of the
median family income of a geographic
area, as determined by HUD with ad-
justments for smaller and larger fami-
lies.

Family has the same meaning given
that term in 24 CFR 5.403.

First-time homebuyer means an indi-
vidual and his or her spouse who have

§93.2

not owned a home during the 3-year pe-
riod prior to purchase of a home with
assistance under this part. The term
first-time homebuyer also includes an
individual who is a displaced home-
maker or single parent, as those terms
are defined in this section.

Grantee means the State or the
State-designated entity that receives
the HTF funds from HUD.

HTF allocation plan means the annual
submission to HUD required by the Act
that describes how the grantee will dis-
tribute its HTF funds, including how it
will use the funds to address its pri-
ority housing needs, what activities
may be undertaken with those funds,
and how recipients and projects will be
selected to receive those funds. See 24
CFR 91.220(1)(4) and 91.320(k)(5).

HTF funds means funds made avail-
able under this part through formula
allocations and reallocations, plus pro-
gram income.

Homeownership means ownership in
fee simple title in a 1- to 4-unit dwell-
ing or in a condominium unit, or equiv-
alent form of ownership approved by
HUD.

(1) The land may be owned in fee sim-
ple or the homeowner may have a 99-
year ground lease.

(i) For housing located in the insular
areas, the ground lease must be 40
years or more.

(ii) For housing located on Indian
trust or restricted Indian lands or a
Community Land Trust, the ground
lease must be 50 years or more.

(iii) For manufactured housing, the
ground lease must be for a period at
least equal to the applicable period of
affordability in §93.304(e).

(2) Right to possession under a con-
tract for deed, installment contract, or
land contract (pursuant to which the
deed is not given until the final pay-
ment is made) is not an equivalent
form of ownership.

(3) The ownership interest may be
subject only to the restrictions on re-
sale required under §93.304; mortgages,
deeds of trust, or other liens or instru-
ments securing debt on the property as
approved by the grantee; or any other
restrictions or encumbrances that do
not impair the good and marketable
nature of title to the ownership inter-
est.
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(4) The grantee must determine
whether or not ownership or member-
ship in a cooperative or mutual hous-
ing project constitutes homeownership
under State law; however, if the coop-
erative or mutual housing project re-
ceives low income housing tax credits,
the ownership or membership does not
constitute homeownership.

Homeownership counseling has the
same meaning given the term in 24
CFR 5.100, and is a type of housing
counseling.

Household means one or more persons
occupying a housing unit.

Housing includes manufactured hous-
ing and manufactured housing lots,
permanent housing for disabled home-
less persons, single-room occupancy
housing, and group homes. Housing
does not include emergency shelters
(including shelters for disaster victims)
or facilities such as nursing homes,
convalescent homes, hospitals, residen-
tial treatment facilities, correctional
facilities, halfway houses, housing for
students, or dormitories (including
farmworker dormitories).

Housing counseling has the meaning
given the term in 24 CFR 5.100.

HUD means the Department of Hous-
ing and Urban Development.

Income-eligible means a family, home-
owner, or household (as appropriate
given the context of the specific regu-
latory provision) that is very low-in-
come, extremely low-income, or both,
depending on the income-targeting re-
quirements set forth in §93.250.

Insular areas means Guam, the Com-
monwealth of the Northern Mariana Is-
lands, the United States Virgin Islands,
and American Samoa.

Neighborhood means a geographic lo-
cation designated in comprehensive
plans, ordinances, or other local docu-
ments as a neighborhood, village, or
similar geographical designation that
is within the boundary but does not en-
compass the entire area of a unit of
general local government; except that
if the unit of general local government
has a population under 25,000, the
neighborhood may, but need not, en-
compass the entire area of a unit of
general local government.

Poverty line is defined in section 673
of the Omnibus Budget Reconciliation
Act of 1981 (42 U.S.C. 9902).
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Program income means gross income
received by the grantee that is directly
generated from the use of HTF funds.
When program income is generated by
housing that is only partially assisted
with HTF funds, the income shall be
prorated to reflect the percentage of
HTF funds used. Program income in-
cludes, but is not limited to, the fol-
lowing:

(1) Proceeds from the disposition by
sale or long-term lease of real property
acquired, rehabilitated, or constructed
with HTF funds;

(2) Gross income from the use or
rental of real property owned by the
grantee that was acquired, rehabili-
tated, or constructed with HTF funds,
minus costs that were incidental to
generation of the income; therefore,
program income does not include gross
income from the use, rental, or sale of
real property received by the recipient,
unless the funds are paid by the recipi-
ent to the grantee);

(3) Payments of principal and inter-
est on loans made using HTF funds;

(4) Proceeds from the sale of loans
made with HTF funds;

(5) Proceeds from the sale of obliga-
tions secured by loans made with HTF
funds;

(6) Interest earned on program in-
come pending its disposition; and

(7) Any other interest or return on
the investment of HTF funds, as per-
mitted under §93.200(b).

Project means a site or sites together
with any building (including a manu-
factured housing unit) or buildings lo-
cated on the site(s) that are under com-
mon ownership, management, and fi-
nancing and are to be assisted with
HTF funds as a single undertaking
under this part. The project includes
all the activities associated with the
site and building.

Project completion means that all nec-
essary title transfer requirements and
construction work have been per-
formed, the project complies with the
requirements of this part (including
the property standards under §93.301 of
this part), the final drawdown has been
disbursed for the project, and the
project completion information has
been entered in the disbursement and
information system established by
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HUD, except that with respect to rent-
al housing project completion, for the
purposes of §93.402(d) of this part,
project completion occurs upon com-
pletion of construction before occu-
pancy.

Recipient means an organization,
agency, or other entity (including a
public housing agency, or a for-profit
entity or a nonprofit entity) that re-
ceives HTF assistance from a grantee
as an owner or developer to carry out
an HTF-assisted project. A recipient
must:

(1) Make acceptable assurances to the
grantee that it will comply with the re-
quirements of the HTF program during
the entire period that begins upon se-
lection of the recipient to receive HTF
funds, and ending upon the conclusion
of all HTF-funded activities;

(2) Demonstrate the ability and fi-
nancial capacity to undertake, comply,
and manage the eligible activity;

(3) Demonstrate its familiarity with
the requirements of other Federal,
State, or local housing programs that
may be used in conjunction with HTF
funds to ensure compliance with all ap-
plicable requirements and regulations
of such programs; and

(4) Have demonstrated experience and
capacity to conduct an eligible HTF
activity as evidenced by its ability to:

(i) Own, construct, or rehabilitate,
and manage and operate an affordable
multifamily rental housing develop-
ment; or

(ii) Design, construct, or rehabilitate,
and market affordable housing for
homeownership.

(iii) Provide forms of assistance, such
as down payments, closing costs, or in-
terest rate buydowns for purchasers.

Reconstruction means the rebuilding,
on the same lot, of housing standing on
a site at the time of project commit-
ment, except that housing that was de-
stroyed may be rebuilt on the same lot
if HTF funds are committed within 12
months of the date of destruction. The
number of housing units on the lot
may not be decreased or increased as
part of a reconstruction project, but
the number of rooms per unit may be
increased or decreased. Reconstruction
also includes replacing an existing sub-
standard unit of manufactured housing
with a new or standard unit of manu-

§93.2

factured housing. Reconstruction is
new construction for purposes of this
part.

Shortage of standard rental units both
affordable and available to extremely low-
income renter households means

(1) For any State or other geo-
graphical area the gap between:

(i) The number of units with com-
plete plumbing and kitchen facilities
with a rent that does not exceed 30 per-
cent of 30 percent of the adjusted area
median income (AMI) as determined by
HUD that either are occupied by ex-
tremely low-income renter households
or are vacant for rent; and

(ii) The number of extremely low-in-
come renter households.

(2) If the number of units described in
paragraph (1)(i) of this definition ex-
ceeds the number of extremely low-in-
come households described in para-
graph (1)(ii) of this definition, there is
no shortage.

Single family housing means a one-to
four-family residence, condominium
unit, cooperative unit, combination of
manufactured housing and lot, or man-
ufactured housing lot.

Single parent means an
who:

(1) Is unmarried or legally separated
from a spouse; and

(2) Has one or more minor children of
whom the individual has custody or
joint custody, or is pregnant.

State means any State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mar-
iana Islands, Guam, the Virgin Islands,
and American Samoa.

State-designated entity means a State
housing finance agency, tribally des-
ignated housing entity, or any other
qualified instrumentality of the State
that is designated by the State to be
the grantee.

Subgrantee means a unit of general
local government or State agency se-
lected by the grantee to administer all
or a portion of its HTF program. A
local government subgrantee must
have an approved consolidated plan
submitted in accordance with 24 CFR
part 91. The selection of a subgrantee
by a grantee is not subject to the pro-
curement procedures and requirements.

individual
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Tribally designated housing entity has
the meaning given the term in section
4 of the Native American Housing As-
sistance and Self-Determination Act of
1997 (25 U.S.C. 4103).

Unit of general local government means
a city, town, township, county, parish,
village, or other general purpose polit-
ical subdivision of a State; and any
agency or instrumentality thereof that
is established pursuant to legislation
and designated by the chief executive
to act on behalf of the jurisdiction with
regard to provisions of this part. When
a county is an urban county, the urban
county is the unit of general local gov-
ernment for purposes of the HTF pro-
gram.

Urban county has the meaning given
the term in 24 CFR 570.3.

Very low-income renter households
means a household whose income is in
excess of 30 percent but not greater
than 50 percent of the area median in-
come, with adjustments for smaller
and larger families, as determined by
HUD.

Very low-income families means low-
income families whose annual incomes
are in excess of 30 percent but not
greater than 50 percent of the median
family income of a geographic area, as
determined by HUD with adjustments
for smaller and larger families. ‘“Very
low-income family’ also includes any
family that resides in a nonmetropoli-
tan area that does not exceed the pov-
erty line applicable to the family size
involved.

[80 FR 5220, Jan. 30, 2015, as amended at 81
FR 90657, Dec. 14, 2016]

§93.3 Waivers.

HUD may, upon a determination of
good cause and subject to statutory
limitations, waive any provision of this
part and delegate this authority in ac-
cordance with section 106 of the De-
partment of Housing and Urban Devel-
opment Reform Act of 1989 (42 U.S.C.
35635(q)).

Subpart B—Allocation Formuia;
Reallocations

§93.50 Formula allocation.

(a) Allocations to States. HUD will pro-
vide to the States allocations of funds

24 CFR Subtitle A (4-1-17 Edition)

in amounts determined by the formula
described in this part.

(b) Amount available for allocation.
The amount of funds available for allo-
cation by the formula is the balance re-
maining after providing for other pur-
poses authorized by Congress, in ac-
cordance with the Act and appropria-
tions.

(c) Allocations for the insular areas.
The allocation amount for each insular
area is determined by multiplying the
funds available times the ratio of
renter households in each insular area
to the total number of renter house-
holds in the 50 States, the District of
Columbia, the Commonwealth of Puer-
to Rico, and the insular areas.

(d) Allocations for the 50 States, the
Commonwealth of Puerto Rico, and the
District of Columbia—(1) Amounts avail-
able for allocations. The amount of
funds that is available for allocation by
the formula to the 50 States, the Com-
monwealth of Puerto Rico, and the Dis-
trict of Columbia is determined using
the most current data available from
the U.S. Census Bureau that is avail-
able for the same year for all these geo-
graphic areas. The amount is equal to
the balance of funds remaining after
determining formula allocations for
the insular areas under §93.50(c). For
purposes of paragraphs (d)(1) and (2) of
this section, the term ‘‘State’ means
any of the 50 United States, the Com-
monwealth of Puerto Rico, and the Dis-
trict of Columbia.

(2) Allocations. (i) Allocations to the
States are determined using the four
needs factors described in §93.51(a)
through (d), multiplying each factor by
the amount available under §93.51(d)(1)
by its priority weight, and summing
the four factors for each State.

(ii) The factor described in §93.51(a)
is weighted 0.5. The factors described in
§93.561(b) and (d) are weighted at 0.125
and the factor described in §93.51(c) of
this section is weighted at 0.25.

(iii) The sum of the four needs factors
for each State is then multiplied by the
construction cost factor described in
§93.561(e) of this section and by the
total amount of funds available for
State allocations.
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§93.51 Formula factors.

(a) Need factor one. The ratio of the
shortage of standard rental units both
affordable and available to extremely
low-income renter households in the
State to the aggregate shortage of
standard rental units both affordable
and available to extremely low-income
renter households in all the States.

(b) Need factor two. The ratio of the
shortage of standard rental units both
affordable and available to very low-in-
come renter households in the State to
the aggregate shortage of standard
rental units both affordable and avail-
able to very low-income renter house-
holds in all the States.

(c) Need factor three. The ratio of:

(1) Extremely low-income renter
households in the State living with ei-
ther incomplete Kitchen or plumbing
facilities, more than one person per
room, or paying more than 50 percent
of income for housing costs, to

(2) The aggregate number of ex-
tremely low-income renter households
living with either incomplete kitchen
or plumbing facilities, more than one
person per room, or paying more than
50 percent of income for housing costs
in all the States.

(d) Need factor four. The ratio of very
low-income renter households in the
State paying more than 50 percent of
income on rent relative to the aggre-
gate number of very low-income renter
households paying more than 50 per-
cent of income on rent in all the
States.

(e) Construction cost factor. The re-
sulting sum calculated from the factors
described in paragraphs (a) through (d)
of this section shall be multiplied by
the relative cost of construction in the
state. For purposes of calculating this
factor, the term ‘‘cost of construc-
tion’’:

(1) Means the cost of construction or
building rehabilitation in the State
relative to the national cost of con-
struction or building rehabilitation;
and

(2) Is calculated so that values higher
than 1.0 indicate that the State’s con-
struction costs are higher than the na-
tional average, a value of 1.0 indicates
that the State’s construction costs are
exactly the same as the national aver-
age, and values lower than 1.0 indicate

§93.54

that the State’s cost of construction
are lower than the national average.

§93.52 Minimum allocations.

(a) In accordance with the HTF stat-
ute, HUD is required to provide each of
the States and the District of Columbia
with a minimum grant of $3 million. If
the formula amount determined for a
fiscal year is less than $3 million to
any of the 50 States or the District of
Columbia, then the allocation to that
State or the District of Columbia is in-
creased to $3 million, and allocations
to States and the District of Columbia
above $3 million and to the Common-
wealth of Puerto Rico and the insular
areas are adjusted by an equal amount
on a pro rata basis.

(b) If in any fiscal year, funding in
the HTF is insufficient to provide each
of the 50 States and the District of Co-
lumbia with a minimum grant of $3
million, HUD will, through notice pub-
lished in the FEDERAL REGISTER for
public comment, describe an alter-
native method for allocating grant
funds to the 50 States and the District
of Columbia.

§93.53 Federal Register notice of for-
mula allocations.

Not later than 60 calendar days after
the date that HUD determines the for-
mula amounts under this subpart, HUD
will publish a notice in the FEDERAL
REGISTER announcing the availability
of the allocations to States.

§93.54 Reallocations by formula.

(a) HUD will reallocate under this
section:

(1) Any HTF funds available for re-
allocation because HUD reduced or re-
captured funds from an HTF grantee
under §93.400(d) for failure to commit
or expend the funds within the time
specified, or under §93.453 for failure to
comply substantially with any provi-
sion of this part;

(2) Any HTF funds reduced for failure
by the grantee to obtain funds required
to be reimbursed or returned under
§93.450; and

(3) Any HTF funds remitted to HUD
under §93.403(b)(4) when a grantee
ceases to be an HTF grantee for any
reason.
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(b) Any reallocation of funds must be
made only among all participating
States, except those States from which
the funds were recaptured or reduced.

(c) Any amounts that become avail-
able for reallocation shall be added to
amounts for formula allocation in the
succeeding fiscal year.

Subpart C—Participation and Sub-
mission Requirements; Dis-
tribution of Assistance

§93.100 Participation and submission
requirements.

(a) Notification of intent to participate.
Not later than 30 calendar days after
HUD’s publication of the formula allo-
cation amounts as provided in §93.53,
the State must notify HUD in writing
of its intention to become an HTF
grantee for the first year of HTF fund-
ing.

(b) Submission requirement. To receive
its HTF grant, the grantee must sub-
mit a consolidated plan in accordance
with 24 CFR part 91.

§93.101 Distribution of assistance.

(a) A State may choose to be the
HTF grantee to receive and administer
its grant or it may choose a qualified
State-designated entity to be the HTF
grantee.

(b) Each grantee is responsible for
distributing HTF funds throughout the
State according to the State’s assess-
ment of the priority housing needs
within the State, as identified in the
State’s approved consolidated plan.

(c) An HTF grantee may choose to di-
rectly fund projects by eligible recipi-
ents in accordance with the State’s
HTF allocation plan or to fund projects
by eligible recipients through one or
more subgrantees. An HTF subgrantee
that is a unit of general local govern-
ment must have a consolidated plan
under 24 CFR part 91, and must include
an HTF allocation plan in its consoli-
dated plan (see 24 CFR 91.220(1)(4)), and
must select projects by eligible recipi-
ents in accordance with its HTF alloca-
tion plan. Because a State has only one
consolidated plan, and HTF allocation
plan for an HTF subgrantee that is a
State agency must be included in the
State’s HTF allocation plan. The
grantee or subgrantee must determine
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that the applicant is an eligible recipi-
ent that meets the definition of ‘‘re-
cipient” in §93.2 before awarding HTF
assistance.

(d) If the HTF grantee subgrants HTF
funds to subgrantees, the grantee must
ensure that its subgrantees comply
with the requirements of this part and
carry out the responsibilities of the
grantee. The grantee must annually re-
view the performance of subgrantees in
accordance with 24 CFR 93.404(a).

Subpart D—Program Requirements

§93.150
ards.

Site and neighborhood stand-

(a) General. A grantee must admin-
ister its HTF program in a manner
that provides housing that is suitable
from the standpoint of facilitating and
furthering full compliance with the ap-
plicable provisions of title VI of the
Civil Rights Act of 1964 (42 U.S.C.
2000d-2000d-4), the Fair Housing Act (42
U.S.C. 3601 et seq., E.O. 11063, 3 CFR,
1959-1963 Comp., p. 6562) and HUD regu-
lations issued pursuant thereto; and
promotes greater choice of housing op-
portunities.

(b) New rental housing. In carrying
out the site and neighborhood require-
ments with respect to new construc-
tion of rental housing, a grantee is re-
sponsible for making the determina-
tion that proposed sites for new con-
struction meet the requirements in 24
CFR 983.57(e)(2).

§93.151 Income determinations.

(a) General. The HTF program has in-
come-targeting requirements. There-
fore, the grantee must determine that
each family occupying an HTF-assisted
unit is income-eligible by determining
the family’s annual income.

(b) Definition of “‘annual income.” (1)
When determining whether a family is
income-eligible, the grantee must use
one of the following two definitions of
‘“‘annual income’’:

(1) “Annual income’” as defined at 24
CFR 5.609; or

(ii) ‘““‘Adjusted gross income’ as defined
for purposes of reporting under the In-
ternal Revenue Service (IRS) Form 1040
series for individual federal annual in-
come tax purposes.
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(2) The grantee may use only one def-
inition for each HTF-assisted program
(e.g., down payment assistance pro-
gram) that it administers and for each
rental housing project.

(c) Determining annual income—(1)
Tenants in HTF-assisted housing. For
families who are tenants in HTF-as-
sisted housing, the grantee must ini-
tially determine annual income using
the method in paragraph (d)(1) of this
section. For subsequent income deter-
minations during the period of afford-
ability, the grantee may use any one of
the methods described in paragraph (d)
of this section, in accordance with
§93.302(e).

(2) HT F-assisted homebuyers. For fami-
lies who are HTF-assisted homebuyers,
the grantee must determine annual in-
come using the method described in
paragraph (d)(1) of this section.

(d) Methods of determining annual in-
come. (1) Examine at least 2 months of
source documents evidencing annual
income (e.g., wage statement, interest
statement, unemployment compensa-
tion statement) for the family.

(2) Obtain from the family a written
statement of the amount of the fam-
ily’s annual income and family size,
along with a certification that the in-
formation is complete and accurate.
The certification must state that the
family will provide source documents
upon request.

(3) Obtain a written statement from
the administrator of a government pro-
gram under which the family receives
benefits and which examines each year
the annual income of the family. The
statement must indicate the tenant’s
family size and state the amount of the
family’s annual income; or alter-
natively, the statement must indicate
the current dollar limit for very low-
or low-income families for the family
size of the tenant and state that the
tenant’s annual income does not exceed
this limit.

Subpart E—Eligible and Prohibited
Activities
§93.200 Eligible activities: General.

(a)(1) HTF funds may be used for the
production, preservation, and rehabili-
tation of affordable rental housing and
affordable housing for first-time home-
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buyers through the acquisition (includ-
ing assistance to homebuyers), new
construction, reconstruction, or reha-
bilitation of nonluxury housing with
suitable amenities, including real prop-
erty acquisition, site improvements,
conversion, demolition, and other ex-
penses, including financing costs, relo-
cation expenses of any displaced per-
sons, families, businesses, or organiza-
tions; for operating costs of HTF-as-
sisted rental housing; and for reason-
able administrative and planning costs.
Not more than one third of each annual
grant may be used for operating cost
assistance and operating cost assist-
ance reserves. Operating cost assist-
ance and operating cost assistance re-
serves may be provided only to rental
housing acquired, rehabilitated, recon-
structed, or newly constructed with
HTF funds. Not more than 10 percent of
the annual grant shall be used for
housing for homeownership. HTF-as-
sisted housing must be permanent
housing. The specific eligible costs for
these activities are found in §§93.201
and 93.202. The activities and costs are
eligible only if the housing meets the
property standards in §93.301, as appli-
cable, upon project completion.

(2) Acquisition of vacant land or dem-
olition must be undertaken only with
respect to a particular housing project
intended to provide affordable housing
within the time frames established in
the definition of ‘‘commitment” in
§93.2.

(3) HTF funds may be used to pur-
chase and/or rehabilitate a manufac-
tured housing unit, and purchase the
land upon which a manufactured hous-
ing unit is located. The manufactured
housing unit must, at the time of
project completion, be connected to
permanent utility hook-ups and be lo-
cated on land that is owned by the
manufactured housing unit owner or
land for which the manufactured hous-
ing owner has a lease for a period at
least equal to the applicable period of
affordability.

(b) Forms of assistance to projects. A
grantee may provide HTF funds as eq-
uity investments, interest-bearing
loans or advances, non-interest-bearing
loans or advances, interest subsidies
consistent with the purposes of this
part, deferred payment loans, grants,
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or other forms of assistance that HUD
determines to be consistent with the
purposes of this part. Each grantee has
the right to establish the terms of as-
sistance, subject to the requirements of
this part.

(c) Multi-unit projects. (1) HTF funds
may be used to assist in the develop-
ment of one or more housing units in a
multi-unit project. Only the actual
HTF eligible development costs of the
assisted units may be charged to the
HTF program. If the assisted and non-
assisted units are not comparable, the
actual costs may be determined based
on a method of cost allocation. If the
assisted and non-assisted units are
comparable in terms of size, features,
and number of bedrooms, the actual
cost of the HTF-assisted units can be
determined by prorating the total
HTF-eligible development costs of the
project so that the proportion of the
total development costs charged to the
HTF program does not exceed the pro-
portion of the HTF-assisted units in
the project.

(2) After project completion, the
number of units designated as HTF-as-
sisted may be reduced only in accord-
ance with §93.203, except that in a
project consisting of all HTF-assisted
units, one unit may be converted to an
onsite manager’s unit if the grantee de-
termines the conversion is reasonable
and that, based on one fewer HTF-as-
sisted unit, the costs charged to the
HTF program do not exceed the actual
costs of the HTF-assisted units and do
not exceed the subsidy limit estab-
lished pursuant to §93.300(a).

(d) Terminated projects. An HTF-as-
sisted project that is terminated before
completion, either voluntarily or oth-
erwise, constitutes an ineligible activ-
ity and the grantee must repay any
HTF funds invested in the project to
its HTF account from which the funds
were drawn (i.e., local or Treasury ac-
count), in accordance with §93.403(b). A
project that does not meet the require-
ments for affordable housing must be
terminated and the grantee must repay
the HTF funds to the grantee’s HTF ac-
count.

§93.201 Eligible project costs.

HTF funds may be used to pay the
following eligible costs:
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(a) Development hard costs. The actual
cost of constructing or rehabilitating
housing. These costs include the fol-
lowing:

(1) For new construction projects,
costs to meet the new construction
standards of the grantee in §93.301;

(2) For rehabilitation, costs to meet
the property standards for rehabilita-
tion projects in §93.301(b);

(3) For both new construction and re-
habilitation projects, costs:

(i) To demolish existing structures;

(ii) To make utility connections in-
cluding off-site connections from the
property line to the adjacent street;
and

(iii) To make improvements to the
project site that are in keeping with
improvements of surrounding, standard
projects. Site improvements may in-
clude onsite roads and sewer and water
lines necessary to the development of
the project. The project site is the
property, owned by the project owner,
upon which the project is located.

(4) For both new construction and re-
habilitation of multifamily rental
housing projects, costs to construct or
rehabilitate laundry and community
facilities that are located within the
same building as the housing and
which are for the use of the project
residents and their guests.

(5) Costs to make utility connections
or to make improvements to the
project site, in accordance with the
provisions of paragraphs (a)(3)(ii) and
(iii) of this section are also eligible in
connection with the acquisition of
standard housing.

(b) Refinancing costs. (1) The cost to
refinance existing debt secured by rent-
al housing units that are being reha-
bilitated with HTF funds, but only if
the refinancing is necessary to reduce
the overall housing costs and to make
the housing more affordable and pro-
portional to the number of HTF-as-
sisted units in the rental project. The
proportional rehabilitation cost must
be greater than the proportional
amount of debt that is refinanced.

(2) The grantee must establish refi-
nancing guidelines and state them in
its consolidated plan described in 24
CFR part 91. The guidelines shall de-
scribe the conditions under which the
grantee will refinance existing debt. At
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minimum, the guidelines must dem-
onstrate that rehabilitation is the pri-
mary eligible activity and ensure that
this requirement is met by establishing
a minimum level of rehabilitation per
unit or a required ratio between reha-
bilitation and refinancing.

(c) Acquisition costs. Costs of acquir-
ing improved or unimproved real prop-
erty, including acquisition by home-
buyers.

(d) Related soft costs. Other reasonable
and necessary costs incurred by the
owner or grantee and associated with
the financing, or development (or both)
of new construction, rehabilitation or
acquisition of housing assisted with
HTF funds. These costs include, but are
not limited to:

(1) Architectural, engineering, or re-
lated professional services required to
prepare plans, drawings, specifications,
or work write-ups. The costs may be
paid if they were incurred not more
than 24 months before the date that
HTF funds are committed to the
project and the grantee expressly per-
mits HTF funds to be used to pay the
costs in the written agreement com-
mitting the funds.

(2) Costs to process and settle the fi-
nancing for a project, such as private
lender origination fees, credit reports,
fees for title evidence, fees for recorda-
tion and filing of legal documents,
building permits, attorneys’ fees, pri-
vate appraisal fees and fees for an inde-
pendent cost estimate, and builders’ or
developers’ fees.

(3) Costs of a project audit, including
certification of costs performed by a
certified public accountant, that the
grantee may require with respect to
the development of the project.

(4) Costs to provide information serv-
ices such as affirmative marketing and
fair housing information to prospective
homeowners and tenants as required by
§93.350.

(5) For new construction or rehabili-
tation, the cost of funding an initial
operating deficit reserve, which is a re-
serve to meet any shortfall in project
income during the period of project
rent-up (not to exceed 18 months) and
which may only be used to pay project
operating expenses, scheduled pay-
ments to a replacement reserve, and
debt service. Any HTF funds placed in
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an operating deficit reserve that re-
main unexpended after the period of
project rent-up may be retained for
project reserves if permitted by the
grantee.

(6) Staff and overhead costs of the
grantee directly related to carrying
out the project, such as work specifica-
tions preparation, loan processing, and
inspections. For multi-unit projects,
such costs must be allocated among
HTF-assisted units in a reasonable
manner and documented. Although
these costs may be charged as project
costs, these costs cannot be charged to
or paid by the assisted families.

(7) For both new construction and re-
habilitation, costs for the payment of
impact fees that are charged for all
projects within a jurisdiction.

(e) Operating cost assistance and oper-
ating cost assistance reserves. For HTF-
assisted units for which project-based
assistance is not available, when nec-
essary and subject to the limitations in
§93.200(a), HTF funds may be used to
pay for operating cost assistance and
operating cost assistance reserves, as
follows:

(1) Operating costs are costs for in-
surance, utilities, real property taxes,
and maintenance and scheduled pay-
ments to a reserve for replacement of
major systems (provided that the pay-
ments must be based on the useful life
of each major system and expected re-
placement cost) of an HTF-assisted
unit. The eligible amount of HTF funds
per unit for operating cost assistance is
determined based on the deficit re-
maining after the monthly rent pay-
ment for the HTF-assisted unit is ap-
plied to the HTF-assisted unit’s share
of monthly operating costs. The max-
imum amount of the operating cost as-
sistance to be provided to an HTF-as-
sisted rental project must be based on
the underwriting of the project and
must be specified in a written agree-
ment between the grantee and the re-
cipient. The written agreement may
commit, from a fiscal year HTF grant,
funds for operating cost assistance for
a multiyear period provided that the
grantee is able meet its expenditure
deadline in §93.400(d). The grantee may
renew operating cost assistance with
future fiscal year HTF grants during
the affordability period and the
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amount must be based on the need for
the operating cost assistance at the
time the assistance is renewed.

(2) An operating cost assistance re-
serve may be funded by the grantee for
HTF-assisted units in a project where
the grantee determines in its under-
writing of the project the reserve is
necessary to ensure the project’s finan-
cial feasibility. If the operating cost
assistance reserve is funded with ap-
propriated HTF funds, the allowable
amount of the reserve shall not exceed
the amount determined by the grantee
to be necessary to provide operating
cost assistance for HTF-assisted units,
for a period not to exceed b5 years,
based on an analysis of potential defi-
cits remaining after the expected rent
payments for the HTF-assisted unit are
applied to the HTF-assisted unit’s ex-
pected share of operating costs. The
grantee may renew operating cost as-
sistance reserves with future fiscal
year HTF grants during the afford-
ability period and the amount must be
based on the need for the operating
cost assistance reserve at the time the
assistance for the reserve is renewed. If
the operating cost assistance reserve is
funded with non-appropriated HTF
funds, the reserve may be funded for
the period of affordability.

(f) Relocation costs. The cost of reloca-
tion payments and other relocation as-
sistance to persons displaced by the
project are eligible costs.

(1) Relocation payments include re-
placement housing payments, pay-
ments for moving expenses, and pay-
ments for reasonable out-of-pocket
costs incurred in the temporary reloca-
tion of persons.

(2) Other relocation assistance means
staff and overhead costs directly re-
lated to providing advisory and other
relocation services to persons displaced
by the project, including timely writ-
ten notices to occupants, referrals to
comparable and suitable replacement
property, property inspections, coun-
seling, and other assistance necessary
to minimize hardship.

(g) Costs relating to payment of loans.
If the HTF funds are not used to di-
rectly pay a cost specified in this sec-
tion, but are used to pay off a construc-
tion loan, bridge financing loan, or
guaranteed loan, the payment of prin-
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cipal and interest for such loan is an
eligible cost only if:

(1) The loan was used for eligible
costs specified in this section, and

(2) The HTF assistance is part of the
original financing for the project and
the project meets the requirements of
this part.

(h) Construction undertaken before the
HTF funds are committed to the project.
HTF funds cannot be used for develop-
ment hard costs, as provided in para-
graph (a) of this section, or for acquisi-
tion, undertaken before the HTF funds
are committed to the project. However,
the written agreement committing the
HTF funds to the project may author-
ize HTF funds to be used for architec-
tural and engineering costs and other
related professional services, as pro-
vided in paragraph (d)(1) of this sec-
tion.

§93.202 Eligible
planning costs.

administrative and

(a) General. A HTF grantee may ex-
pend, for payment of reasonable admin-
istrative and planning costs of the
HTF, an amount of HTF funds that is
not more than 10 percent of the sum of
each fiscal year HTF grant and of pro-
gram income deposited into its local
account or received and reported by its
subgrantees during the program year.
A HTF grantee may expend the funds
directly or may authorize its sub-
grantees, if any, to expend all or a por-
tion of such funds, provided total ex-
penditures for planning and adminis-
trative costs do not exceed the max-
imum allowable amount. Reasonable
administrative and planning costs are
those costs described in paragraphs (b)
through (h) of this section:

(b) General management, oversight and
coordination. Reasonable costs of over-
all program management, coordina-
tion, monitoring, and evaluation. Such
costs include, but are not limited to,
necessary expenditures for the fol-
lowing:

(1) Salaries, wages, and related costs
of the grantee’s staff. In charging costs
to this category the grantee may ei-
ther include the entire salary, wages,
and related costs allocable to the pro-
gram of each person whose primary re-
sponsibilities with regard to the pro-
gram involves program administration
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assignments, or the prorated share of
the salary, wages, and related costs of
each person whose job includes any
program administration assignments.
The grantee may use only one of these
methods. Program administration in-
cludes the following types of assign-
ments:

(i) Developing systems and schedules
for ensuring compliance with program
requirements;

(ii) Developing interagency agree-
ments and agreements with entities re-
ceiving HTF funds;

(iii) Monitoring HTF-assisted hous-
ing for progress and compliance with
program requirements;

(iv) Preparing reports and other doc-
uments related to the program for sub-
mission to HUD;

(v) Coordinating the resolution of
audit and monitoring findings;

(vi) Evaluating program
against stated objectives; and

(vii) Managing or supervising persons
whose primary responsibilities with re-
gard to the program include such as-
signments as those described in para-
graphs (a)(1)(i) through (vi) of this sec-
tion;

(2) Travel costs incurred for official
business in carrying out the program;

(3) Administrative services performed
under third party contracts or agree-
ments, including such services as gen-
eral legal services, accounting services,
and audit services;

(4) Other costs for goods and services
required for administration of the pro-
gram, including such goods and serv-
ices as rental or purchase of equip-
ment, insurance, utilities, office sup-
plies, and rental and maintenance (but
not purchase) of office space; and

(c) Staff and overhead. Staff and over-
head costs of the grantee directly re-
lated to carrying out the project, such
as work specifications preparation,
loan processing, inspections, lead-based
paint evaluations (visual assessments,
inspections, and risk assessments),
other services related to assisting po-
tential owners, tenants and home-
buyers (e.g., housing counseling); and
staff and overhead costs directly re-
lated to providing advisory and other
relocation services to persons displaced
by the project, including timely writ-
ten notices to occupants, referrals to

results
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comparable and suitable replacement
property, property inspections, coun-
seling, and other assistance necessary
to minimize hardship. These costs (ex-
cept homeownership counseling) may
be charged as administrative costs or
as project costs under §93.201(d)(6) and
(£)(2), at the discretion of the grantee;
however, these costs (except homeown-
ership counseling) cannot be charged to
or paid by the low-income families.

(d) Public information. The provision
of information and other resources to
residents and citizen organizations par-
ticipating in the planning, implemen-
tation, or assessment of projects being
assisted with HTF funds.

(e) Fair housing. Activities to affirm-
atively further fair housing in accord-
ance with the grantee’s certification
under 24 CFR part 91.

(f) Indirect costs. Indirect costs may
be charged to the HTF program in ac-
cordance with 2 CFR part 200, subpart
E.

(g) Preparation of the consolidated
plan. Preparation of the consolidated
plan required under 24 CFR part 91.
Preparation includes the costs of pub-
lic hearings, consultations, and publi-
cation.

(h) Other Federal requirements. Costs
of complying with the Federal require-
ments in subpart H of this part.

§93.203 HTF funds and public hous-
ing.

(a) HTF funds may be used for new
construction or rehabilitation of public
housing units only in accordance with
the following:

(1) HTF funds may be used for new
construction of public housing as part
of the Choice Neighborhoods (Choice)
program under a HUD appropriation
act or for new public housing units
that have been allocated and will re-
ceive low-income housing tax credits
under section 42 of the Internal Rev-
enue Code of 1986 (26 U.S.C. 42).

(2) HTF funds may be used for the re-
habilitation of existing public housing
units in which the public housing as-
sistance will be converted and used at
the properties under the Rental Assist-
ance Demonstration (RAD) program
under HUD’s 2012 Appropriations Act
(Pub. L. 112-55, 125 Stat. 552, approved
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November 18, 2011) or subsequent stat-
utes. HTF funds may also be used for
the rehabilitation of existing public
housing under the Choice program, and
of existing public housing units that
have been allocated and will receive
low-income housing tax credits under
section 42 of the Internal Revenue Code
of 1986 (26 U.S.C. 42).

(b) The public housing units con-
structed using funds under this part
must replace units that were removed
from a public housing agency’s public
housing inventory as part of a Choice
program grant, or as part of a mixed-fi-
nanced development under section 35 of
the 1937 Act. The number of replace-
ment units cannot be more than the
number of units removed from the pub-
lic housing agency’s inventory. The
public housing units constructed or re-
habilitated using funds under this part
must receive Public Housing Operating
Fund assistance (and may receive Pub-
lic Housing Capital Fund assistance)
under section 9 of the 1937 Act. These
units cannot receive operating costs
assistance or operating cost assistance
reserves under this part.

(c) Except as provided in paragraph
(b) of this section, HTF-assisted hous-
ing may not receive Operating Fund or
Capital Fund assistance under section 9
of the 1937 Act during the HTF period
of affordability.

(d) Consistent with §93.200(c), HTF
funds may be used for affordable hous-
ing in a project that also contains pub-
lic housing units, provided that the
HTF funds are not used for the public
housing units and HTF funds are used
only for eligible costs, in accordance
with this part.

§93.204 Prohibited activities and fees.

(a) HTF funds may not be used to:

(1) Provide assistance (other than as-
sistance to a homebuyer to acquire
housing previously assisted with HTF
funds or renewal of operating cost as-
sistance or renewal of operating cost
assistance reserve) to a project pre-
viously assisted with HTF funds during
the period of affordability established
by the grantee in the written agree-
ment under §93.404 (c)(2)(iv). However,
additional HTF funds may be com-
mitted to a project up to one year after
project completion, but the amount of
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HTF funds in the project may not ex-
ceed the maximum per-unit develop-
ment subsidy amount established pur-
suant to §93.300.

(2) Pay for the acquisition of prop-
erty owned by the grantee, except for
property acquired by the grantee with
HTF funds or property acquired in an-
ticipation of carrying out an HTF
project.

(3) Pay delinquent taxes, fees, or
charges on properties to be assisted
with HTF funds.

(4) Pay for political activities, advo-
cacy, lobbying (whether directly or
through other parties), counseling
services (except for housing coun-
seling), travel expenses (other than
those eligible under §93.202(b)), or pre-
paring or providing advice on tax re-
turns. The prohibited use of funds for
political activities includes influencing
the selection, nomination, election, or
appointment of one or more candidates
to any Federal, State, or local office as
codified in section 501 of the Internal
Revenue Code of 1986 (26 U.S.C. 501).

(5) Pay for administrative, outreach,
or other costs to manage and operate
the grantee of HTF funds, except those
administrative costs necessary to carry
out the HTF program in §93.202, includ-
ing housing counseling.

(6) Pay for any cost that is not eligi-
ble under §93.201 and §93.202.

(b)(1) The grantee may not charge
(and must prohibit subgrantees and re-
cipients from charging) servicing,
origination, or other fees for the costs
of administering the HTF program.
However, the grantee may charge own-
ers of rental projects reasonable annual
fees for monitoring compliance during
the period of affordability. The fees
must be based upon the average actual
cost of performing the monitoring of
HTF-assisted rental projects. The basis
for determining the amount of the fee
must be documented and the fee must
be included in the costs of the project
as part of the project underwriting.

(2) The grantee may also charge
nominal application fees (although
these fees are not an eligible HTF cost)
to eligible recipients, to discourage
frivolous applications. The amount of
application fees must be appropriate to
the type of application and may not
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create an undue impediment to an ex-
tremely low-income family to be able
to participate in the grantee’s pro-
gram.

(3) All fees are applicable credits
under 2 CFR part 200, subpart E.

(4) In addition, the grantee must pro-
hibit project owners from charging fees
that are not customarily charged in
rental housing (e.g., laundry room ac-
cess fees), except that rental project
owners may charge:

(i) Reasonable application fees to
prospective tenants;

(ii) Parking fees to tenants only if
such fees are customary for rental
housing projects in the neighborhood;
and

(iii) Fees for services such as bus
transportation or meals, as long as the
services are voluntary and fees are
charged for services provided.

Subpart F—Income Targeting

§93.250 Income targeting.

(a) In any fiscal year in which the
total amount available for allocation
of HTF funds is less than $1 billion, the
grantee must use 100 percent of its
HTF grant for the benefit of extremely
low-income families or families with
incomes at or below the poverty line
(whichever is greater). In any fiscal
year in which the total amount avail-
able for allocation of HTF funds is
greater than $1 billion, the grantee
must use at least 75 percent of its
grant for the benefit of extremely low-
income families or families with in-
comes at or below the poverty line.

(b) Any grant funds not used in ac-
cordance with paragraph (a) of this sec-
tion must be used for the benefit of
very-low income families.

Subpart G—Project Requirements

§93.300 Maximum per-unit develop-
ment subsidy amount, wunder-
writing, and subsidy layering.

(a) Maximum per-unit development sub-
sidy amount. The grantee must estab-
lish maximum limitations on the total
amount of HTF funds that the grantee
may invest per-unit for development of
non-luxury housing, with adjustments
for the number of bedrooms and the ge-
ographic location of the project. These
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limits must be reasonable and based on
actual costs of developing non-luxury
housing in the area. The grantee must
include these limits in its consolidated
plan and update these limits annually.

(b) Underwriting and subsidy layering.
Before committing funds to a project,
the grantee must evaluate the project
in accordance with guidelines that it
has adopted for determining a reason-
able level of profit or return on recipi-
ent’s investment in a project and must
not invest any more HTF funds, alone
or in combination with other govern-
mental assistance, than is necessary to
provide quality affordable housing that
is financially viable for a reasonable
period (at minimum, the period of af-
fordability in §93.302 or §93.304) and
that will not provide a profit or return
on the recipient’s investment that ex-
ceeds the grantee’s established stand-
ards for the size, type, and complexity
of the project. The guidelines adopted
by the grantees must require the
grantee to undertake:

(1) An examination of the sources and
uses of funds for the project (including
any operating cost assistance, oper-
ating cost assistance reserve, or
project-based rental assistance that
will be provided to the project) and a
determination that the costs are rea-
sonable; and

(2) An assessment, at minimum, of
the current market demand in the
neighborhood in which the project will
be located, the experience of the recipi-
ent, the financial capacity of the re-
cipient, and firm written financial
commitments for the project.

(3) For HTF-funded downpayment as-
sistance, a market analysis is not re-
quired.

§93.301 Property standards.

(a) New construction projects. (1) State
and local codes, ordinances, and zoning
requirements. Housing that is newly
constructed with HTF funds must meet
all applicable State and local codes, or-
dinances, and zoning requirements.
HTF-assisted new construction
projects must meet State or local resi-
dential and building codes, as applica-
ble or, in the absence of a State or
local building code, the International
Residential Code or International
Building Code (as applicable to the
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type of housing) of the International
Code Council. The housing must meet
the applicable requirements upon
project completion.

(2) HUD requirements. All new con-
struction projects must also meet the
requirements described in this para-
graph:

(i) Accessibility. The housing must
meet the accessibility requirements of
24 CFR part 8, which implements sec-
tion 504 of the Rehabilitation Act of
1973 (29 U.S.C. 794), and Titles II and III
of the Americans with Disabilities Act
(42 U.S.C. 12131-12189) implemented at
28 CFR parts 35 and 36, as applicable.
“Covered multifamily dwellings,” as
defined at 24 CFR 100.201, must also
meet the design and construction re-
quirements at 24 CFR 100.205, which
implements the Fair Housing Act (42
U.S.C. 3601-3619).

(ii) Emnergy efficiency. The housing
must meet the energy efficiency stand-
ards established pursuant to section 109
of the Cranston-Gonzalez National Af-
fordable Housing Act (42 U.S.C. 12709).

(iii) Disaster mitigation. Where rel-
evant, the housing must be constructed
to mitigate the impact of potential dis-
asters (e.g., earthquakes, hurricanes,
flooding, and wildfires), in accordance
with State and local codes, ordinances,
or other State and local requirements,
or such other requirements as HUD
may establish.

(iv) Written cost estimates, construction
contracts, and construction documents.
The grantee must ensure the construc-
tion contract(s) and construction docu-
ments describe the work to be under-
taken in adequate detail so that in-
spections can be conducted. The grant-
ee must review and approve written
cost estimates for construction and de-
termine that costs are reasonable.

(v) Construction progress inspections.
The grantee must conduct progress and
final inspections of construction to en-
sure that work is done in accordance
with the applicable codes, the con-
struction contract, and construction
documents.

(vi) Broadband infrastructure. For new
commitments made after January 19,
2017 for a new construction housing
project of a building with more than 4
rental units, the construction must in-
clude installation of broadband infra-
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structure, as this term is defined in 24
CFR 5.100, except where the grantee de-
termines and, in accordance with
§93.407(a)(2)(iv), documents the deter-
mination that:

(A) The location of the new construc-
tion makes installation of broadband
infrastructure infeasible; or

(B) The cost of installing broadband
infrastructure would result in a funda-
mental alteration in the nature of its
program or activity or in an undue fi-
nancial burden.

(b) Rehabilitation projects. All reha-
bilitation that is performed using HTF
funds must meet the requirements of
this paragraph (b).

(1) Rehabilitation standards. The
grantee must establish rehabilitation
standards for all HTF-assisted housing
rehabilitation activities that set forth
the requirements that the housing
must meet upon project completion.
The grantee’s description of its stand-
ards must be in sufficient detail to de-
termine the required rehabilitation
work including methods and materials.
The standards may refer to applicable
codes or they may establish require-
ments that exceed the minimum re-
quirements of the codes. The rehabili-
tation standards must address each of
the following:

(i) Health and safety. The grantee’s
standards must identify life-threat-
ening deficiencies that must be ad-
dressed immediately if the housing is
occupied.

(ii) Major systems. Major systems are:
structural support; roofing; cladding
and weatherproofing (e.g., windows,
doors, siding, gutters); plumbing; elec-
trical; and heating, ventilation, and air
conditioning. For rental housing, the
grantee’s standards must require the
grantee to estimate (based on age and
condition) the remaining useful life of
these systems, upon project completion
of each major system. For multifamily
housing projects of 26 units or more,
the grantee’s standards must require
the grantee to determine the useful life
of major systems through a capital
needs assessment of the project. For
rental housing, if the remaining useful
life of one or more major system is less
than the applicable period of afford-
ability, the grantee’s standards must
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require the grantee to ensure that a re-
placement reserve is established and
monthly payments are made to the re-
serve that are adequate to repair or re-
place the systems as needed. For home-
ownership housing, the grantee’s
standards must require, upon project
completion, each of the major systems
to have a remaining useful life for a
minimum of 5 years or for such longer
period specified by grantee, or the
major systems must be rehabilitated or
replaced as part of the rehabilitation
work.

(iii) Lead-based paint. The grantee’s
standards must require the housing to
meet the lead-based paint require-
ments at 24 CFR part 35.

(iv) Accessibility. The grantee’s stand-
ards must require the housing to meet
the accessibility requirements in 24
CFR part 8, which implements section
504 of the Rehabilitation Act of 1973 (29
U.S.C. 794), and Titles II and III of the
Americans with Disabilities Act (42
U.S.C. 12131-12189) implemented at 28
CFR parts 35 and 36, as applicable.
“Covered multifamily dwellings,” as
defined at 24 CFR 100.201, must also
meet the design and construction re-
quirements at 24 CFR 100.205, which
implements the Fair Housing Act (42
U.S.C. 3601-3619). Rehabilitation may
include improvements that are not re-
quired by regulation or statute that
permit use by a person with disabil-
ities.

(v) [Reserved].

(vi) Disaster mitigation. Where rel-
evant, the grantee’s standards must re-
quire the housing to be improved to
mitigate the impact of potential disas-
ters (e.g., earthquake, hurricanes,
flooding, and wildfires) in accordance
with State and local codes, ordinances,
and requirements, or such other re-
quirements as HUD may establish.

(vii) State and local codes, ordinances,
and zoning requirements. The grantee’s
standards must require the housing to
meet all applicable State and Ilocal
codes, ordinances, and requirements or,
in the absence of a State or local build-
ing code, the International Existing
Building Code of the International
Code Council.

(viii) Uniform Physical Condition
Standards. The standards of the grantee
must be such that, upon completion,
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the HTF-assisted project and units will
be decent, safe, sanitary, and in good
repair as described in 24 CFR 5.703.
HUD will establish the minimum defi-
ciencies that must be corrected under
the grantee’s rehabilitation standards
based on inspectable items and in-
spected areas from HUD-prescribed
physical inspection procedures (Uni-
form Physical Conditions Standards)
pursuant to 24 CFR 5.705.

(ix) Capital Needs Assessments. For
multifamily rental housing projects of
26 or more total units, the grantee
must determine all work that will be
performed in the rehabilitation of the
housing and the long-term physical
needs of the project through a capital
needs assessment of the project.

(x) Broadband infrastructure. For new
commitments made after January 19,
2017 for a substantial rehabilitation
project of a building with more than 4
rental units, any substantial rehabili-
tation, as defined in 24 CFR 5.100, must
provide for installation of broadband
infrastructure, as this term is also de-
fined in 24 CFR 5.100, except where the
grantee determines and, in accordance
with §93.407(a)(2)(iv), documents the de-
termination that:

(A) The location of the substantial
rehabilitation makes installation of
broadband infrastructure infeasible;

(B) The cost of installing broadband
infrastructure would result in a funda-
mental alteration in the nature of its
program or activity or in an undue fi-
nancial burden; or

(C) The structure of the housing to be
substantially rehabilitated makes in-
stallation of broadband infrastructure
infeasible.

(2) Construction documents and cost es-
timates. The grantee must ensure that
the work to be undertaken will meet
the grantee’s rehabilitation standards.
The construction documents (i.e., writ-
ten scope of work to be performed)
must be in sufficient detail to establish
the basis for a uniform inspection of
the housing to determine compliance
with the grantee’s standards. The
grantee must review and approve a
written cost estimate for rehabilita-
tion after determining that costs are
reasonable.
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(3) Frequency of inspections. The
grantee must conduct an initial prop-
erty inspection to identify the defi-
ciencies that must be addressed. The
grantee must conduct progress and
final inspections to determine that
work was done in accordance with
work write-ups.

(c) Acquisition of standard housing. (1)
Existing housing that is acquired with
HTF assistance for rental housing, and
that was newly constructed or rehabili-
tated less than 12 months before the
date of commitment of HTF funds,
must meet the property standards of
paragraph (a) or paragraph (b) of this
section, as applicable, for new con-
struction and rehabilitation projects.
The grantee must document this com-
pliance based upon a review of ap-
proved building plans and Certificates
of Occupancy, and an inspection that is
conducted no earlier than 90 calendar
days before the date of commitment of
HTF assistance.

(2) All other existing housing that is
acquired with HTF assistance for rent-
al housing must meet the rehabilita-
tion property standards requirements
of paragraph (b) of this section. The
grantee must document this compli-
ance based upon an inspection that is
conducted no earlier than 90 calendar
days before the date of commitment of
HTF assistance. If the property does
not meet these standards, HTF funds
cannot be used to acquire the property
unless it is rehabilitated to meet the
standards of paragraph (b) of this sec-
tion.

(3) Existing housing that is acquired
for homeownership (e.g., downpayment
assistance) must be decent, safe, sani-
tary, and in good repair. The grantee
must establish standards to determine
that the housing is decent, safe, sani-
tary, and in good repair. At minimum,
the standards must provide that the
housing meets all applicable State and
local standards and code requirements
and the housing does not contain the
specific deficiencies proscribed by HUD
based on the applicable inspectable
items and inspected areas in HUD-pre-
scribed physical inspection procedures
(Uniform Physical Condition Stand-
ards) issued pursuant to 24 CFR 5.705.
The grantee must inspect the housing
and document this compliance based
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upon an inspection that is conducted
no earlier than 90 calendar days before
the date of commitment of HTF assist-
ance. If the housing does not meet
these standards, the housing must be
rehabilitated to meet the standards of
this paragraph (c)(3) or it cannot be as-
sisted with HTF funds.

(d) Manufactured housing. Construc-
tion of all manufactured housing (in-
cluding manufactured housing that re-
places an existing substandard unit
under the definition of ‘‘reconstruc-
tion”’) must meet the Manufactured
Home Construction and Safety Stand-
ards codified at 24 CFR part 3280. These
standards preempt State and local
codes which are not identical to the
Federal standards for the new con-
struction of manufactured housing.
The grantees providing HTF funds to
assist manufactured housing units
must comply with applicable State and
local laws or codes. In the absence of
such laws or codes, the installation
must comply with the manufacturer’s
written instructions for installation of
manufactured housing units. All new
manufactured housing and all manu-
factured housing that replaces an ex-
isting substandard unit under the defi-
nition of ‘‘reconstruction’” must be on
a permanent foundation that meets the
requirements for foundation systems as
set forth in 24 CFR 203.43f(c)(i). All new
manufactured housing (and all manu-
factured housing that replaces an ex-
isting substandard unit under the defi-
nition of ‘‘reconstruction’) must, at
the time of project completion, be con-
nected to permanent utility hook-ups
and be located on land that is owned by
the manufactured housing unit owner
or land for which the manufactured
housing owner has a lease for a period
at least equal to the applicable period
of affordability. In HTF-funded reha-
bilitation of existing manufactured
housing the foundation and anchoring
must meet all applicable State and
local codes, ordinances, and require-
ments or in the absence of local or
State codes, the Model Manufactured
Home Installation Standards at 24 CFR
part 3285. Manufactured housing that is
rehabilitated using HTF funds must
meet the property standards require-
ments in paragraph (b) of this section,
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as applicable. The grantee must docu-
ment this compliance in accordance
with inspection procedures that the
grantee has established pursuant to
§92.301, as applicable.

(e) Ongoing property condition stand-
ards: Rental housing—(1) Ongoing prop-
erty standards. The grantee must estab-
lish property standards for rental hous-
ing (including manufactured housing)
that apply throughout the affordability
period. The standards must ensure that
owners maintain the housing as decent,
safe, and sanitary housing in good re-
pair. The grantee’s description of its
property standards must be in suffi-
cient detail to establish the basis for a
uniform inspection of HTF rental
projects. The grantee’s ongoing prop-
erty standards must address each of
the following:

(i) At a minimum, the grantee’s on-
going property standards must include
all inspectable items and inspectable
areas specified by HUD based on the
HUD physical inspection procedures
(Uniform Physical Condition Standards
(UPCS)) prescribed by HUD pursuant to
24 CFR 5.705.

(i1) Health and safety. The grantee’s
standards must require the housing to
be free of all health and safety defects.
The standards must identify life-
threatening deficiencies that the owner
must immediately correct and the time
frames for addressing these defi-
ciencies.

(iii) Lead-based paint. The grantee’s
standards must require the housing to
meet the lead-based paint require-
ments in 24 CFR part 35.

(2) Inspections. The grantee must un-
dertake ongoing property inspections,
in accordance with §93.404.

(3) Corrective and remedial actions. The
grantee must have procedures for en-
suring that timely corrective and re-
medial actions are taken by the project
owner to address identified defi-
ciencies.

(4) Inspection procedures. The grantee
must establish written inspection pro-
cedures. The procedures must include
detailed inspection checklists, descrip-
tion of how and by whom inspections
will be carried out, and procedures for
training and certifying qualified in-
spectors. The procedures must also de-
scribe how frequently the property will
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be inspected, consistent with section
§93.404(d).

(f) Environmental provisions—(1) New
construction projects environmental re-
quirements—(i) Historic preservation—(A)
Standards. The project activities (in-
cluding demolition) must not be per-
formed on properties that are either
listed in or determined eligible for list-
ing in the National Register of Historic
Places, unless the project activities
meet the Secretary of the Interior’s
Standards for Rehabilitation, either as
certified through the Federal and/or
State historic rehabilitation tax credit
programs or as verified by someone
that meets the relevant Secretary of the
Interior’s Professional Qualification
Standards;

(B) Archaeological resources. If archae-
ological resources or human remains
are discovered on the project site dur-
ing construction, the grantee must
consult with affected tribes and/or de-
scendant communities and comply
with the Native American Graves Pro-
tection and Repatriation Act (25 U.S.C.
3001-3013), State law and/or local ordi-
nance (e.g., State unmarked burial
law).

(ii) Farmland. Project activities must
not result in the conversion of unique,
prime, or statewide or locally signifi-
cant agricultural properties to urban
uses.

(iii) Airport zones. Projects are not
permitted within the runway protec-
tion zones of civilian airports, or the
clear zones or accident potential zones
of military airfields.

(iv) Coastal Barrier Resource System.
No projects may be assisted in Coastal
Barrier Resource System (CBRS) units.
CBRS units are mapped and available
from the U.S. Fish and Wildlife Serv-
ice.

(v) Coastal zone management. Develop-
ment must be consistent with the ap-
propriate State coastal zone manage-
ment plan. Plans are available from
the local coastal zone management
agency.

(vi) Floodplains. Except as modified
below, definitions for terms used below
can be found at 24 CFR part 55.

(A) Construction and other activities
in the 100-year floodplain are to be
avoided when practicable. If there are
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no practicable alternatives to new con-
struction or substantial improvement
in the 100-year floodplain, the struc-
ture must be elevated at least the base
flood elevation (BFE) or floodproofed
to one foot above the BFE. Elevated
and floodproofed buildings must adhere
to National Flood Insurance Program
standards. The primary sources of
floodplain data are Federal Emergency
Management Agency (FEMA) Flood In-
surance Rate Maps (FIRMs). When
FEMA provides interim flood hazard
data, such as Advisory Base Flood Ele-
vations (ABFE) or preliminary maps or
studies, the latest of these sources
shall be used.

(B) No HTF assistance may be ap-
proved with respect to:

(I) Any action, other than a function-
ally dependent use, located in a
floodway;

(2) Any new construction critical ac-
tion located in a coastal high hazard
area, 100- or 500-year floodplain; or

(3) Any non-critical new construction
action in a coastal high hazard area,
unless the action is reconstruction fol-
lowing destruction caused by a disaster
and is designed for location in a coastal
high hazard area consistent with the
FEMA National Flood Insurance Pro-
gram requirements for V-Zones.

(vii) Wetlands. (A) No draining, dredg-
ing, channelizing, filling, diking, im-
pounding, or related grading activities
are to be performed in wetlands. No ac-
tivities, structures, or facilities funded
under this program are to adversely
impact a wetland.

(B) A wetland means those areas that
are inundated by surface or ground
water with a frequency sufficient to
support, and under normal cir-
cumstances, does or would support a
prevalence of vegetative or aquatic life
that requires saturated or seasonally
saturated soil conditions for growth
and reproduction. Wetlands generally
include swamps, marshes, bogs, and
similar areas such as sloughs, potholes,
wet meadows, river overflows, mud
flats, and natural ponds. This defini-
tion includes those wetland areas sepa-
rated from their natural supply of
water as a result of activities, such as
the construction of structural flood
protection methods or solid-fill road
beds, or mineral extraction and naviga-
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tion improvements. This definition is
independent of the definition of juris-
dictional wetland used by the U. S.
Army Corps of Engineers under section
404 of the Clean Water Act (33 U.S.C.
1251 et seq.).

(viii) Explosives and hazards. Projects
must be in compliance with the stand-
ards for acceptable separation dis-
tance, as set forth at 24 CFR part 51,
subpart C.

(ix) Contamination. All properties as-
sisted with HTF funds must be free of
hazardous materials, contamination,
toxic chemicals and gases, and radio-
active substances, where a hazard
could affect the health and safety of
occupants or conflict with the intended
use of the property.

(A) All proposed multifamily (more
than four housing units) HTF projects
require a Phase I Environmental Site
Assessment (ESA-ASTM). If the Phase
I ESA identifies recognized environ-
mental concerns (RECs), a Phase II
(ESA-ASTM) will be required. ASTM
reports shall be prepared in accordance
with the most current ASTM standard.
Single family housing does not require
a Phase I ESA.

(B) HTF projects must avoid sites lo-
cated within 0.25 miles of a Superfund
or CERCLIS (Comprehensive Environ-
mental Response, Compensation, and
Liability Information System) site or
other contaminated site reported to
Federal, State, or local authorities
without a statement in writing from
the U.S. Environmental Protection
Agency (EPA) or the appropriate State
agency that there is no hazard that
could affect the health and safety of
the occupants or conflict with the in-
tended use of the property.

(x) Noise. (A) Internal noise levels:
All activities will be developed to en-
sure an interior noise level of no more
than 45 decibels (dB).

(B) External noise levels:

(I) Project sites exposed to less than
or equal to 656 dB of environmental
noise are acceptable.

(2) Sites between 65 dB and less than
75 dB are acceptable with mitigation
(e.g., noise walls, careful site planning)
that result in an interior standard of 45
dB.

(3) Locations with environmental
noise levels of 75 dB or greater may not
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have noise sensitive outdoor uses (e.g.,
picnic areas, tot lots, balconies, or pa-
tios) and require sound attenuation in
the building shell to achieve the 45 dB
interior standard.

(xi) Endangered species. The grantee
must avoid all actions which could
jeopardize the continued existence of
any endangered or threatened species,
as designated by the U.S. Fish and
Wildlife Service or National Marine
Fisheries Service, or would result in
the destruction or adversely modify
the designated critical habitat of such
species.

(xii) Wild and scenic rivers. The grant-
ee must avoid activities that are incon-
sistent with conservation easements,
land-use protections, and restrictions
adjacent to wild and scenic rivers, as
designated/listed by the Departments
of Agriculture or Interior. Maps for the
National Wild and Scenic Rivers Sys-
tem are available at the governing de-
partments.

(xiii) Safe drinking water. Projects
with a potable water system must use
only lead-free pipes, solder, and flux.

(xiv) Sole-source aquifers. Project ac-
tivities should avoid sites and activi-
ties that have the potential to con-
taminate sole source aquifer areas
(SSAs). EPA defines a sole or principal
source aquifer as an aquifer that sup-
plies at least 50 percent of the drinking
water consumed in the area overlying
the aquifer. If the project overlies an
SSA, EPA must review the project.
EPA review is designed to reduce the
risk of ground water contamination
that could pose a health hazard to
those who use it.

(2) Rehabilitation projects environ-
mental requirements—(i) Historic preser-
vation. (A) The project activities (in-
cluding demolition) must not be per-
formed on properties that are either
listed in or determined eligible for list-
ing in the National Register of Historic
Places, unless the project activities
meet the Secretary of the Interior’s
Standards for Rehabilitation, either as
certified through the Federal and/or
State historic rehabilitation tax credit
programs or as verified by someone
that meets the relevant Secretary of the
Interior’s Professional Qualification
Standards;
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(B) Archaeological resources. If archae-
ological resources or human remains
are discovered on the project site dur-
ing construction or rehabilitation, the
grantee must consult with affected
tribes and/or descendant communities
and comply with the Native American
Graves Protection and Repatriation
Act (256 U.S.C. 3001-3013), State law,
and/or local ordinance (e.g., State un-
marked burial law).

(ii) Farmland. Project activities must
not result in the conversion of unique,
prime, or locally significant agricul-
tural properties to urban uses.

(iii) Airport zonmes. Projects are not
permitted within the runway protec-
tion zones of civilian airports, or the
clear zones or accident potential zones
of military airfields.

(iv) Coastal Barrier Resource System.
No projects may be assisted in Coastal
Barrier Resource System (CBRS) units.
CBRS units are mapped and available
from the U.S. Fish and Wildlife Serv-
ice.

(v) Coastal zone management. Develop-
ment must be consistent with the ap-
propriate State coastal zone manage-
ment plan. Plans are available from
the local coastal zone management
agency.

(vi) Floodplains. Except as modified
below, definitions for terms used below
can be found at 24 CFR part 55.

(A) Construction and other activities
in the 100-year floodplain are to be
avoided when practicable. If there are
no practicable alternatives to new con-
struction or substantial improvement
in the 100-year floodplain, the struc-
ture must be elevated at least to the
base flood elevation (BFE) or
floodproofed to one foot above the
BFE. Elevated and floodproofed build-
ings must adhere to National Flood In-
surance Program standards. The pri-
mary sources of floodplain data are
Federal Emergency Management Agen-
cy (FEMA) Flood Insurance Rate Maps
(FIRMS). When FEMA provides in-
terim flood hazard data, such as Advi-
sory Base Flood Elevations (ABFE) or
preliminary maps or studies, the latest
of these sources shall be used.

(B) No HTF assistance may be ap-
proved with respect to:

635



§93.301

(I) Any action, other than function-
ally dependent wuses, located in a
floodway;

(2) Any critical action located in a
coastal high hazard area, 100- or 500-
year floodplain; or

(3) Any non-critical action located in
a coastal high hazard area, unless the
action is designed for location in a
coastal high hazard area consistent
with the FEMA National Flood Insur-
ance Program requirements for V-
Zones. ‘‘Any non-critical action in a
coastal high hazard area, unless the ac-
tion is reconstruction following de-
struction caused by a disaster and is
designed for location in a coastal high
hazard area consistent with the FEMA
National Flood Insurance Program re-
quirements for V-Zones.”

(vii) Wetlands. No rehabilitation of
existing properties that expands the
footprint into a wetland is allowed. A
wetland means those areas that are in-
undated by surface or ground water
with a frequency sufficient to support,
and under normal circumstances, does
or would support a prevalence of vege-
tative or aquatic life that requires
saturated or seasonally saturated soil
conditions for growth and reproduc-
tion. Wetlands generally include
swamps, marshes, bogs, and similar
areas such as sloughs, potholes, wet
meadows, river overflows, mud flats,
and natural ponds. This definition in-
cludes those wetland areas separated
from their natural supply of water as a
result of activities such as the con-
struction of structural flood protection
methods or solid-fill road beds and ac-
tivities such as mineral extraction and
navigation improvements. This defini-
tion is independent of the definition of
jurisdictional wetland used by the U.S.
Army Corps of Engineers under section
404 of the Clean Water Act (33 U.S.C.
1251 et seq.).

(viii) Explosives and hazards. If the re-
habilitation of the building increases
the number of dwelling units, then the
project must be in compliance with the
standards for acceptable separation
distance as set forth at 24 CFR part 51,
subpart C.

(ix) Contamination. All properties as-
sisted with HTF funds must be free of
hazardous materials, contamination,
toxic chemicals and gases, and radio-
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active substances, where a hazard
could affect the health and safety of
occupants or conflict with the intended
use of the property:

(A) All proposed multifamily (more
than four housing units) HTF project
activities require a Phase I Environ-
mental Site Assessment (ESA—ASTM).
If the Phase I ESA identifies recog-
nized environmental concerns (RECs),
a Phase II (ESA-ASTM) will be re-
quired. ASTM reports shall be prepared
in accordance with the most current
ASTM standard. Single family housing
does not require a Phase I ESA.

(B) HTF projects must avoid sites lo-
cated within 0.25 miles of a Superfund
or CERCLIS (Comprehensive Environ-
mental Response, Compensation, and
Liability Information System) site or
other contaminated site reported to
Federal, State, or local authorities
without a statement in writing from
EPA or the appropriate State agency
that there is no hazard that could af-
fect the health and safety of the occu-
pants or conflict with the intended uti-
lization of the property.

(x) Noise—(A) Internal noise levels. All
activities will be developed to ensure
an interior noise level of no more
than4b decibels (dB).

(B) [Reserved].

(xi) Endangered species. (A) The grant-
ee must avoid all actions that could
jeopardize the continued existence of
any species designated by the U.S. Fish
and Wildlife Service or National Ma-
rine Fisheries Service as endangered or
threatened.

(B) The grantee must avoid all ac-
tions that adversely modify the critical
habitat of such species.

(xii) Wild and scenic rivers. The grant-
ee must avoid activities that are incon-
sistent with conservation easements,
land-use protections, and restrictions
adjacent to wild and scenic rivers, as
designated/listed by the Departments
of Agriculture and Interior. Maps for
the National Wild and Scenic Rivers
System are available at the governing
departments.

(xiii) Safe drinking water. Projects
with a potable water system must use
only lead-free pipes, solder, and flux.
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(xiv) Sole-source aquifers. Project ac-
tivities should avoid sites and activi-
ties that have the potential to con-
taminate sole source aquifer areas
(SSAs). The EPA defines a sole or prin-
cipal source aquifer as an aquifer that
supplies at least 50 percent of the
drinking water consumed in the area
overlying the aquifer. If the project
overlies an SSA, the EPA must review
the project. The EPA review is de-
signed to reduce the risk of ground
water contamination, which could pose
a health hazard to those who use it.

(3) Acquisition projects environmental
requirements. (i)(A) Existing housing
that is acquired with HTF funds, and
has been newly constructed or rehabili-
tated less than 12 months before the
commitment of HTF funds must meet
the property standards at paragraph
(£)(1) of this section.

(B) All other existing housing that is
acquired with HTF assistance must
meet the property standards require-
ments of paragraph (f)(2) of this sec-
tion.

(ii) If under paragraph (£)(3)(i)(A) or
paragraph (B) of this section, the prop-
erty does not meet these standards,
with the exception of the noise stand-
ards in paragraph (f)(2) of this section,
HTF funds cannot be used to acquire
the property.

(4) Manufactured housing environ-
mental requirements. Manufactured
housing is subject to the environ-
mental standards in paragraph (f)(1) of
this section for new construction or
paragraph (f)(2) of this section for reha-
bilitation, as applicable. If an existing
property does not meet these stand-
ards, HTF funds cannot be used to ac-
quire the property unless it is rehabili-
tated to meet the standards in para-
graph (f)(2), as applicable, with the ex-
ception of noise standards in paragraph
O @)(x).

[80 FR 5220, Jan. 30, 2015, as amended at 81
FR 92636, Dec. 20, 2016]

§93.302 Qualification as
housing: rental housing.
(a) Eligible tenants. The HTF-assisted
units in a rental housing project must
be occupied by households who are eli-
gible families in accordance with the
income targeting requirements in
§93.250.

affordable
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(b) Rent limitations—(1)(i) Extremely
low-income tenants. The HTF rent plus
utilities of an extremely low-income
tenant shall not exceed the greater of
30 percent of the federal poverty line or
30 percent of the income of a family
whose annual income equals 30 percent
of the median income for the area, as
determined by HUD, with adjustments
for the number of bedrooms in the unit.
HUD will publish the HTF rent limits
on an annual basis.

(ii) Very-low income tenants. The HTF
rent plus utilities of a very low-income
tenant shall not exceed 30 percent of
the income of a family whose annual
income equals 50 percent of the median
income for the area, as determined by
HUD, with adjustments for the number
of bedrooms in the unit. HUD will pub-
lish the HTF rent limits on an annual
basis.

(2) If the unit receives Federal or
State project-based rental subsidy, and
the tenant pays as a contribution to-
ward rent not more than 30 percent of
the tenant’s adjusted income, the max-
imum rent is the rent allowable under
the Federal or State project-based
rental subsidy program.

(c) Initial rent schedule and utility al-
lowance. (1) The grantee must establish
maximum monthly allowances for util-
ities and services (excluding telephone,
television, and Internet service).

(2) The grantee must annually review
and approve rents proposed by the
owner for HTF units. For all units for
which the tenant is paying utilities,
the grantee must ensure that the rents
do not exceed the maximum rent minus
the monthly allowances for utilities.

(d) Periods of affordability. (1) HTF-as-
sisted units must meet the afford-
ability requirements for not less than
30 years, beginning after project com-
pletion. The grantee may impose
longer periods.

(2) The affordability requirements
apply without regard to the term of
any loan or mortgage, repayment of
the HTF investment, or the transfer of
ownership. They must be imposed by a
deed restriction, covenant running
with the land, an agreement restricting
the use of the property, or other mech-
anisms approved by HUD under which
the grantee and beneficiaries have the
right to require specific performance,
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except that the affordability restric-
tions may terminate upon foreclosure
or transfer in lieu of foreclosure. The
affordability requirements must be re-
corded in accordance with State rec-
ordation laws.

(3) The grantee may use purchase op-
tions, rights of first refusal, or other
preemptive rights to purchase the
housing before foreclosure or deed in
lieu of foreclosure to preserve afford-
ability.

(4) The affordability restrictions
shall be revived according to the origi-
nal terms if, during the original afford-
ability period, the owner of record be-
fore the foreclosure, or deed in lieu of
foreclosure, or any entity that includes
the former owner or those with whom
the former owner has or had family or
business ties, obtains an ownership in-
terest in the project or property.

(6) The termination of the restric-
tions on the project does not terminate
the grantee’s repayment obligation
under §93.403.

(e) Tenant income. (1) The income of
each tenant must be determined ini-
tially in accordance with §93.151. In ad-
dition, in each year during the period
of affordability, the project owner
must re-examine each tenant’s annual
income in accordance with one of the
options in §93.1561(c) selected by the
grantee.

(2) An owner who re-examines a ten-
ant’s annual income through a state-
ment and certification in accordance
with §93.1561(a)(1)(iii) must examine the
source documentation of the income of
each tenant every 6th year of the af-
fordability period, except that, for
units that receive project-based assist-
ance, the owner must re-examine the
tenant’s annual income in accordance
with the project-based assistance rules.
Otherwise, an owner who accepts the
tenant’s statement and certification in
accordance with §93.151(a)(1)(iii) is not
required to examine the income of ten-
ants, unless there is evidence that the
tenant’s written statement failed to
completely and accurately state infor-
mation about the family’s size or in-
come.

(f) Owvwer-income tenants. HTF-assisted
units continue to qualify as affordable
housing despite a temporary non-
compliance caused by increases in the
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incomes of existing tenants if actions
satisfactory to HUD are being taken to
ensure that all vacancies are filled in
accordance with this section until the
noncompliance is corrected.

(g) Fixed and floating HTF units. In a
project containing HTF-assisted and
other units, the grantee may designate
fixed or floating HTF units. This des-
ignation must be made at the time of
project commitment in the written
agreement between the grantee and the
recipient, and the HTF units must be
identified not later than the time of
project completion. Fixed units must
remain the same throughout the period
of affordability. Floating units must be
changed to maintain conformity with
the requirements of this section during
the period of affordability so that the
total number of housing units meeting
the requirements of this section re-
mains the same, and each substituted
unit must be comparable in terms of
size, features, and number of bedrooms
to the originally designated HTF-as-
sisted unit.

(h) Tenant selection. The tenants must
be selected in accordance with §93.303.

(1) Omnsite inspections and financial
oversight. See §93.404(d) for the grant-
ee’s ongoing responsibilities for onsite
inspections and financial oversight.

§93.303 Tenant protections and selec-
tion.

(a) Lease. There must be a written
lease between the tenant and the owner
of rental housing assisted with HTF
funds that is for a period of not less
than one year, unless by mutual agree-
ment between the tenant and the
owner a shorter period is specified. The
lease must incorporate the VAWA lease
term/addendum required under
§93.356(d).

(b) Prohibited lease terms. The lease
may not contain any of the following
provisions:

(1) Agreement to be sued. Agreement
by the tenant to be sued, to admit
guilt, or to a judgment in favor of the
owner in a lawsuit brought in connec-
tion with the lease;

(2) Treatment of property. Agreement
by the tenant that the owner may
take, hold, or sell personal property of
household members without notice to
the tenant and a court decision on the
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rights of the parties. This prohibition,
however, does not apply to an agree-
ment by the tenant concerning disposi-
tion of personal property remaining in
the housing unit after the tenant has
moved out of the unit. The owner may
dispose of this personal property in ac-
cordance with State law;

(3) Excusing owner from responsibility.
Agreement by the tenant not to hold
the owner or the owner’s agents legally
responsible for any action or failure to
act, whether intentional or negligent;

(4) Waiver of notice. Agreement of the
tenant that the owner may institute a
lawsuit without notice to the tenant;

(5) Waiver of legal proceedings. Agree-
ment by the tenant that the owner
may evict the tenant or household
members without instituting a civil
court proceeding in which the tenant
has the opportunity to present a de-
fense, or before a court decision on the
rights of the parties;

(6) Waiver of a jury trial. Agreement
by the tenant to waive any right to a
trial by jury;

() Waiver of right to appeal court deci-
sion. Agreement by the tenant to waive
the tenant’s right to appeal, or to oth-
erwise challenge in court, a court deci-
sion in connection with the lease;

(8) Tenant chargeable with cost of legal
actions regardless of outcome. Agreement
by the tenant to pay attorney’s fees or
other legal costs even if the tenant
wins in a court proceeding by the
owner against the tenant. The tenant,
however, may be obligated to pay costs
if the tenant loses; and

(9) Mandatory supportive services.
Agreement by the tenant to accept
supportive services that are offered.

(c) Termination of tenancy. An owner
may not terminate the tenancy or
refuse to renew the lease of a tenant of
rental housing assisted with HTF
funds, except for serious or repeated
violation of the terms and conditions
of the lease; for violation of applicable
Federal, State, or local law; or for
other good cause. Good cause does not
include an increase in the tenant’s in-
come. To terminate or refuse to renew
tenancy, the owner must serve written
notice upon the tenant specifying the
grounds for the action and providing a
specific period for vacating that is con-
sistent with State or local law.

§93.303

(d) Tenant selection. An owner of rent-
al housing assisted with HTF funds
must comply with the affirmative mar-
keting requirements established by the
grantee pursuant to §93.350. The owner
must adopt and follow written tenant
selection policies and criteria that:

(1) Limit the housing to income-eligi-
ble families;

(2) Are reasonably related to the ap-
plicants’ ability to perform the obliga-
tions of the lease (i.e., to pay the rent,
not to damage the housing; not to
interfere with the rights and quiet en-
joyment of other tenants);

(3) Limit eligibility or give a pref-
erence to a particular segment of the
population if permitted in its written
agreement with the grantee (and only
if the limitation or preference is de-
scribed in the grantee’s consolidated
plan).

(i) Any limitation or preference must
not violate nondiscrimination require-
ments in §93.350. A limitation or pref-
erence does not violate nondiscrimina-
tion requirements if the housing also
receives funding from a Federal pro-
gram that limits eligibility to a par-
ticular segment of the population (e.g.,
the Housing Opportunity for Persons
With AIDS program under 24 CFR part
574), and the limit or preference is tai-
lored to serve that segment of the pop-
ulation.

(ii) If a project does not receive fund-
ing from a Federal program that limits
eligibility to a particular segment of
the population, the project may have a
limitation or preference for persons
with disabilities who need services of-
fered at a project only if:

(A) The limitation or preference is
limited to the population of families
(including individuals) with disabilities
that significantly interfere with their
ability to obtain and maintain housing;

(B) Such families will not be able to
obtain or maintain themselves in hous-
ing without appropriate supportive
services; and

(C) Such services cannot be provided
in a nonsegregated setting. The fami-
lies must not be required to accept the
services offered at the project. In ad-
vertising the project, the owner may
advertise the project as offering serv-
ices for a particular type of disability;
however, the project must be open to
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all otherwise eligible persons with dis-
abilities who may benefit from the
services provided in the project.

(4) Do not exclude an applicant with
a voucher under the Section 8 Tenant-
Based Assistance: Housing Choice
Voucher program (24 CFR part 982) or
an applicant participating in a HOME
tenant-based rental assistance program
(24 CFR part 92) because of the status
of the prospective tenant as a holder of
such voucher or comparable HOME ten-
ant-based assistance document.

(5) Provide for the selection of ten-
ants from a written waiting list in the
chronological order of their applica-
tion, insofar as is practicable;

(6) Give prompt written notification
to any rejected applicant of the
grounds for any rejection; and

(7) Comply with the VAWA require-
ments prescribed in §93.356.

[80 FR 5220, Jan. 30, 2015, as amended at 81
FR 80805, Nov. 16, 2016]

§93.304 Qualification as
housing: Homeownership.

(a) Homeownership activities. Housing
that is for purchase by a first-time
homebuyer must meet the affordability
requirements of this section.

(b) Single family housing. The housing
must be single-family housing, as de-
fined at §93.2.

(c) Modest housing. The housing must
be modest housing, in accordance with
§93.305.

(d) First-time homebuyer and income re-
quirements. The housing must be ac-
quired by a first-time homebuyer
whose family qualifies as an income-el-
igible family in accordance with §93.251
and the housing must be the principal
residence of the family throughout the
period described in paragraph (e) of
this section. In determining the income
eligibility of the family, the grantee
must include the income of all persons
living in the housing. Before pur-
chasing the housing, the family must
have completed a program of inde-
pendent financial education and home-
ownership counseling from an eligible
organization that has been certified in
accordance with section 106(e) of the
Housing and Urban Development Act of
1968 (12 U.S.C. 1701x (e)).

(e) Period of affordability. The HTF-
assisted housing must meet the afford-
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ability requirements for not less than
30 years.

(f) Resale or recapture requirements.
The grantee must establish the resale
or recapture requirements that comply
with the standards of §93.305 and set
forth the requirements in its consoli-
dated plan. HUD must determine that
they are appropriate and must specifi-
cally approve them in writing.

(g) Special considerations for single
family properties with more than one
unit. (1) If the HTF funds are used only
to assist an income-eligible homebuyer
in acquiring one unit in a single family
property containing more than one
unit and the assisted unit will be the
principal residence of the homebuyer,
the affordability requirements of this
section apply only to the assisted unit.

(2) If HTF funds are also used to as-
sist the income-eligible homebuyer in
acquiring one or more of the rental
units in the single family property, the
affordability requirements of §93.302
apply to assisted rental units, except
that the grantee must impose resale re-
strictions on all assisted units (owner-
occupied and rental units) in the sin-
gle-family housing. The affordability
requirements on all assisted units con-
tinue for the period of affordability. If
HTF funds are used to assist only the
rental units in such a property, then
the requirements of §93.302 would apply
and the owner-occupied unit would not
be subject to the income targeting or
affordability provisions of this section.

(h) Lease-purchase. (1) HTF funds may
be used to assist homebuyers through
lease-purchase programs for existing
housing and for housing to be con-
structed. The housing must be pur-
chased by an eligible homebuyer within
36 months of signing the lease-purchase
agreement. The homebuyer must qual-
ify as an income-eligible family at the
time the lease-purchase agreement is
signed.

(2) If HTF funds are used to acquire
housing that will be resold to a home-
buyer through a lease-purchase pro-
gram, the HTF affordability require-
ments for rental housing in §93.302
shall apply if the housing is not trans-
ferred to an eligible homebuyer within
42 months after project completion.

(1) Contract to purchase. If HTF funds
are used to assist a homebuyer who has
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entered into a contract to purchase
housing to be constructed, the home-
buyer must qualify as an income-eligi-
ble family at the time the contract is
signed.

(j) If there is no ratified sales con-
tract with an eligible homebuyer for
the housing within 9 months of the
date of completion of construction or
rehabilitation, the housing must be
rented to an eligible tenant in accord-
ance with §93.301.

(k) Preserving affordability. (1) To pre-
serve the affordability of housing that
was previously assisted with HTF funds
and subject to the requirements of this
section, a grantee may use additional
HTF funds to acquire the housing
through a purchase option, right of
first refusal, or other preemptive right
before foreclosure, or to acquire the
housing at the foreclosure sale, under-
take any necessary rehabilitation, and
provide assistance to another first-
time homebuyer. The housing must be
sold to a new eligible homebuyer in ac-
cordance with the requirements of this
section. Additional HTF funds may not
be used if the mortgage in default was
funded with HTF funds.

(2) The total amount of original and
additional HTF assistance may not ex-
ceed the maximum per-unit develop-
ment subsidy amount established pur-
suant to §93.300. As an alternative to
charging the cost to the HTF program
under §93.201, the grantee may charge
the cost to the HTF program under
§93.302 as a reasonable administrative
cost of its HTF program, so that the
additional HTF funds for the housing
are not subject to the maximum per-
unit subsidy amount.

(1) Agreements with lending institu-
tions. (1) The grantee may provide
homeownership assistance through
written agreements with for-profit or
nonprofit lending institutions that are
providing the first mortgage loan to a
family. The grantee must independ-
ently verify that the family is income-
eligible and meets the definition of
“first-time homebuyer,” and must in-
spect the housing for compliance with
the applicable property standards.

(2) No fees may be charged to the
family for the HTF homeownership as-
sistance (e.g., origination fees or
points, processing fees, inspection
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fees). The grantee must determine that
the fees and other amounts charged to
the family by the lender for the first
mortgage financing are reasonable.
Reasonable administrative costs of the
HTF homeownership assistance can be
charged to the HTF program as a
project cost. If the grantee requires
lenders to pay a fee to participate in
the HTF program, the fee is program
income to the HTF program.

(m) Written policies. The grantee must
have and follow written policies for:

(1) Underwriting standards for home-
ownership assistance that examine the
family’s housing debt, overall debt, in-
come, and ability to maintain the
housing;

(2) Anti-predatory lending; and

(3) Refinancing loans to which HTF
loans are subordinated to ensure that
the terms of the new loan are reason-
able.

§93.305 Qualification as affordable
housing: modest housing require-
ments for homeownership; resale or
recapture requirements.

(a) Housing that is for acquisition by
a family pursuant to §93.304 must be
modest housing.

(1) The housing must be modest hous-
ing as follows: The housing has a pur-
chase price for the type of single fam-
ily housing that does not exceed 95 per-
cent of the median purchase price for
the area for newly constructed or
standard housing. The grantee must
use the HTF affordable homeownership
limits provided by HUD for newly con-
structed housing and for existing hous-
ing. HUD will provide limits for afford-
able newly constructed housing based
on 95 percent of the median purchase
price for the area using Federal Hous-
ing Administration (FHA) single fam-
ily mortgage program data for newly
constructed housing, with a minimum
limit based on 95 percent of the U.S.
median purchase price for new con-
struction for nonmetropolitan areas.
HUD will provide limits for affordable
existing housing based on 95 percent of
the median purchase price for the area
using FHA single family mortgage pro-
gram data for existing housing data
and other appropriate data that are
available nation-wide for sales of exist-
ing housing, with a minimum limit
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based on 95 percent of the state-wide
nonmetropolitan area median purchase
price using these data. For States with
no non-metropolitan areas, the min-
imum purchase price is defined as the
lesser of the State non-metro or the
United States non-metro median.

(2) In lieu of the limits provided by
HUD, the grantee may determine 95
percent of the median area purchase
price for single family housing in the
jurisdiction annually, as follows: The
grantee must set forth the price for dif-
ferent types of single family housing
for the jurisdiction. The grantee may
determine separate limits for existing
housing and newly constructed hous-
ing. For housing located outside of
metropolitan areas, a grantee may ag-
gregate sales data from more than one
county, if the counties are contiguous
and similarly situated. The following
information must be included in the
annual action plan of the consolidated
plan submitted to HUD for review and
updated in each action plan:

(i) The 95 percent of median area pur-
chase price must be established in ac-
cordance with a market analysis that
ensured that a sufficient number of re-
cent housing sales are included in the
survey.

(ii) Sales must cover the requisite
number of months based on volume:
For 500 or more sales per month, a one-
month reporting period; for 250 through
499 sales per month, a 2-month report-
ing period; for less than 250 sales per
month, at least a 3-month reporting pe-
riod. The data must be listed in ascend-
ing order of sales price.

(iii) The address of the listed prop-
erties must include the location within
the grantee. Lot, square, and subdivi-
sion data may be substituted for the
street address.

(iv) The housing sales data must re-
flect all, or nearly all, of the one- fam-
ily house sales in the entire area.

(v) To determine the median, take
the middle sale on the list if an odd
number of sales, and if an even number,
take the higher of the middle numbers
and consider it the median. After iden-
tifying the median sales price, the
amount should be multiplied by 0.95 to
determine 95 percent of the median
area purchase price.
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(b) Resale or recapture requirements.
The grantee must establish the resale
or recapture requirements that comply
with the standards of this section and
set forth the requirements in its con-
solidated plan. The HTF-assisted hous-
ing must meet the affordability re-
quirements for not less than 30 years if
resale restrictions are used. If recap-
ture restrictions are used, the afford-
ability periods are based on the
amount of HTF funds per unit as fol-
lows:

Minimum period of
affordability in
years

Homeownership
assistance HTF amount per-unit

Under $30,000
$30,000-$50,000
Over $50,000

10
20
30

(1) Resale. Resale requirements must
ensure, if the housing does not con-
tinue to be the principal residence of
the family for the duration of the pe-
riod of affordability, that the housing
is made available for subsequent pur-
chase only to a buyer whose family
qualifies as a very low-income family
and will use the property as the fam-
ily’s principal residence. The resale re-
quirement must also ensure that the
price at resale provides the original
HTF-assisted owner a fair return on in-
vestment (including the homeowner’s
investment and any capital improve-
ment) and ensure that the housing will
remain affordable to a reasonable
range of income-eligible homebuyers.
The grantee must specifically define
“fair return on investment’” and ‘‘af-
fordability to a reasonable range of
very low-income homebuyers,” and
specifically address how it will make
the housing affordable to an income el-
igible homebuyer in the event that the
resale price necessary to provide fair
return is not affordable to the subse-
quent buyer. Deed restrictions, cov-
enants running with the land, or other
mechanisms approved by HUD must be
used as the mechanism to impose the
resale requirements. The affordability
restrictions may terminate upon occur-
rence of any of the following termi-
nation events: foreclosure, transfer in
lieu of foreclosure, or assignment of an
FHA insured mortgage to HUD. The
grantee may use purchase options,
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rights of first refusal or other preemp-
tive rights to purchase the housing be-
fore foreclosure to preserve afford-
ability. The affordability restrictions
shall be revived according to the origi-
nal terms if, during the original afford-
ability period, the owner of record be-
fore the termination event, obtains an
ownership interest in the housing.

(2) Recapture. (i) Recapture provisions
must ensure that the grantee recoups
all or a portion of the HTF assistance
to the homebuyers, if the housing does
not continue to be the principal resi-
dence of the family for the duration of
the period of affordability. The grantee
may structure its recapture provisions
based on its program design and mar-
ket conditions. Recapture provisions
may permit the subsequent homebuyer
to assume the HTF assistance (subject
to the HTF requirements for the re-
mainder of the period of affordability)
if the subsequent homebuyer is income-
eligible, and no additional HTF assist-
ance is provided.

(ii) The following options for recap-
ture requirements are acceptable to
HUD. The grantee may adopt, modify,
or develop its own recapture require-
ments for HUD approval. In estab-
lishing its recapture requirements, the
grantee is subject to the limitation
that, when the recapture requirement

HTF investment X
HTF investment + homeowner investment

homebuyer investment X
HTF investment + homeowner investment

(D) Owner investment returned first.
The grantee may permit the home-
buyer to recover the homebuyer’s en-
tire investment (downpayment and
capital improvements made by the
owner since purchase) before recap-
turing the HTF assistance.

(E) Amount subject to recapture. The
HTF assistance that is subject to re-
capture is based on the amount of HTF
assistance that enabled the homebuyer
to buy the dwelling unit. This includes
any HTF assistance that reduced the
purchase price from fair market value
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is triggered by a sale (voluntary or in-
voluntary) of the housing unit, the
amount recaptured cannot exceed the
net proceeds, if any. The net proceeds
are the sales price minus superior loan
repayment (other than HTF funds) and
any closing costs.

(A) Recapture entire amount. The
grantee may recapture the entire
amount of the HTF assistance from the
homeowner.

(B) Reduction during affordability pe-
riod. The grantee may reduce the HTF
assistance amount to be recaptured on
a prorata basis for the time the home-
owner has owned and occupied the
housing measured against the required
affordability period.

(C) Shared net proceeds. If the net pro-
ceeds are not sufficient to recapture
the full HTF assistance (or a reduced
amount as provided for in this section)
plus enable the homeowner to recover
the amount of the homeowner’s down-
payment and any capital improvement
investment made by the owner since
purchase, the grantee may share the
net proceeds. The net proceeds are the
sales price minus loan repayment
(other than HTF funds) and closing
costs. The net proceeds may be divided
proportionally as set forth in the fol-
lowing mathematical formulas:

Net proceeds = HTF amount to be recaptured

Net proceeds = amount to homeowner

to an affordable price, but excludes the
amount between the cost of producing
the unit and the market value of the
property (i.e., the development sub-
sidy). The recaptured funds must be
used to carry out HTF-eligible activi-
ties in accordance with the require-
ments of this part. If the HTF assist-
ance is only used for the development
subsidy and therefore not subject to re-
capture, the resale option must be
used.
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Subpart H—Other Federal
Requirements

§93.350 Other federal requirements
and nondiscrimination; affirmative
marketing.

(a) General. The Federal requirements
set forth in 24 CFR part 5, subpart A,
are applicable to participants in the
HTF program. The requirements of this
subpart include: nondiscrimination and
equal opportunity; disclosure require-
ments; debarred, suspended, or ineli-
gible contractors; drug-free work; and
housing counseling.

(b) Affirmative marketing. (1) Each
grantee must adopt and follow affirma-
tive marketing procedures and require-
ments for rental projects containing
five or more HTF-assisted housing
units and for homeownership assist-
ance programs. Affirmative marketing
steps consist of actions to provide in-
formation and otherwise attract eligi-
ble persons in the housing market area
to the available housing without re-
gard to race, color, national origin,
sex, religion, familial status, or dis-
ability. If a grantee’s written agree-
ment with the project owner permits
the rental housing project to limit ten-
ant eligibility or to have a tenant pref-
erence in accordance with §93.303(d)(3),
the grantee must have affirmative
marketing procedures and require-
ments that apply in the context of the
limited/preferred tenant eligibility for
the project.

(2) The affirmative marketing re-
quirements and procedures adopted
must include:

(i) Methods for informing the public,
owners, and potential tenants about
Federal fair housing laws and the
grantee’s affirmative marketing policy
(e.g., the use of the Equal Housing Op-
portunity logotype or slogan in press
releases and solicitations for owners,
and written communication to fair
housing and other groups);

(ii) Requirements and practices the
grantee and owner must adhere to in
order to carry out the grantee’s affirm-
ative marketing procedures and re-
quirements (e.g., use of commercial
media, use of community contacts, use
of the Equal Housing Opportunity logo-
type or slogan, and display of fair hous-
ing poster);
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(iii) Procedures to be used by the
grantee and owners to inform and so-
licit applications from persons in the
housing market area who are not like-
ly to apply for the rental housing or
homeownership assistance program
without special outreach (e.g., through
the use of community organizations,
places of worship, employment centers,
fair housing groups, or housing coun-
seling agencies);

(iv) Records that will be kept describ-
ing actions taken by the grantee and
owners to affirmatively market rental
housing units and homeownership as-
sistance program and records to assess
the results of these actions; and

(v) A description of how the grantee
will annually assess the success of af-
firmative marketing actions and what
corrective actions will be taken where
affirmative marketing requirements
are not met.

(3) A grantee that subgrants HTF
funds to subgrantees must require each
subgrantee to either follow the grant-
ee’s procedures and requirements or
adopt its own affirmative marketing
procedures and requirements that meet
this section.

[80 FR 5220, Jan. 30, 2015, as amended at 81
FR 90657, Dec. 14, 2016]

§93.351 Lead-based paint.

Housing assisted with HTF funds is
subject to the regulations at 24 CFR
part 35, subparts A, B, J, K, and R.

§93.352 Displacement, relocation, and
acquisition.

(a) Minimizing displacement. Con-
sistent with the other goals and objec-
tives of this part, the grantee must en-
sure that it has taken all reasonable
steps to minimize the displacement of
persons (families, individuals, busi-
nesses, nonprofit organizations, and
farms) as a result of a project assisted
with HTF funds. To the extent feasible,
displaced residential tenants must be
provided a reasonable opportunity to
lease and occupy a suitable, decent,
safe, sanitary, and affordable dwelling
unit in the building/complex upon com-
pletion of the project.

(b) Temporary relocation. The fol-
lowing policies cover residential ten-
ants who will not be required to move
permanently but who must relocate
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temporarily for the project. Such ten-
ants must be provided:

(1) Reimbursement for all reasonable
out-of-pocket expenses incurred in con-
nection with the temporary relocation,
including the cost of moving to and
from the temporarily occupied housing
and any increase in monthly rent/util-
ity costs.

(2) Appropriate advisory services, in-
cluding reasonable advance written no-
tice of:

(i) The date and approximate dura-
tion of the temporary relocation;

(ii) The location of the suitable, de-
cent, safe, and sanitary dwelling to be
made available for the temporary pe-
riod;

(iii) The terms and conditions under
which the tenant may lease and occupy
a suitable, decent, safe, and sanitary
dwelling in the building/complex upon
completion of the project; and

(iv) The provisions of paragraph (b)(1)
of this section.

(c) Relocation assistance for displaced
persons—(1) General. A displaced person
(defined in paragraph (c)(2) of this sec-
tion) must be provided relocation as-
sistance at the levels described in, and
in accordance with the requirements of
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 (URA) (42 U.S.C. 4201-4655) and
49 CFR part 24. A ‘‘displaced person’’
must be advised of his or her rights
under the Fair Housing Act and, if the
comparable replacement dwelling used
to establish the amount of the replace-
ment housing payment to be provided
to a minority person is located in an
area of minority concentration, the mi-
nority person also must be given, if
possible, referrals to comparable and
suitable, decent, safe, and sanitary re-
placement dwellings not located in
such areas.

(2) Displaced person. (i) For purposes
of this paragraph (c), the term ‘‘dis-
placed person’’ means a person (family
individual, business, nonprofit organi-
zation, or farm, including any corpora-
tion, partnership or association) that
moves from real property or moves per-
sonal property from real property, per-
manently, as a direct result of acquisi-
tion, rehabilitation, or demolition for a
project assisted with HTF funds. This
includes any permanent, involuntary
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move for an assisted project, including
any permanent move from the real
property that is made:

(A) After notice by the owner to
move permanently from the property,
if the move occurs on or after:

(I) The date of the submission of an
application to the grantee or HUD, if
the applicant has site control and the
application is later approved; or

(2) The date the grantee approves the
applicable site, if the applicant does
not have site control at the time of the
application; or

(B) Before the date described in para-
graph (¢)(2)(i)(A) of this section, if the
grantee or HUD determines that the
displacement resulted directly from ac-
quisition, rehabilitation, or demolition
for the project; or

(C) By a tenant-occupant of a dwell-
ing unit, if any one of the following
three situations occurs:

(I) The tenant moves after execution
of the agreement covering the acquisi-
tion, rehabilitation, or demolition and
the move occurs before the tenant is
provided written notice offering the
tenant the opportunity to lease and oc-
cupy a suitable, decent, safe, and sani-
tary dwelling in the same building/
complex upon completion of the
project under reasonable terms and
conditions. Such reasonable terms and
conditions must include a term of at
least one year at a monthly rent and
estimated average monthly utility
costs that do not exceed the greater of:

(1) The tenant’s monthly rent before
such agreement and estimated average
monthly utility costs; or

(i7) The total tenant payment, as de-
termined under 24 CFR 5.628, if the ten-
ant is low-income, or 30 percent of
gross household income, if the tenant
is not low-income;

(2) The tenant is required to relocate
temporarily, does not return to the
building/complex, and either:

(i) The tenant is not offered payment
for all reasonable out-of-pocket ex-
penses incurred in connection with the
temporary relocation; or

(i) Other conditions of the temporary
relocation are not reasonable; or

(3) The tenant is required to move to
another dwelling unit in the same
building/complex but is not offered re-
imbursement for all reasonable out-of-
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pocket expenses incurred in connection
with the move, or other conditions of
the move are not reasonable.

(ii) Notwithstanding paragraph
(¢)(2)(i) of this section, a person does
not qualify as a ‘‘displaced person’ if:

(A) The person has been evicted for
cause based upon a serious or repeated
violation of the terms and conditions
of the lease or occupancy agreement,
violation of applicable Federal, State
or local law, or other good cause, and
the grantee determines that the evic-
tion was not undertaken for the pur-
pose of evading the obligation to pro-
vide relocation assistance. The effec-
tive date of any termination or refusal
to renew must be preceded by at least
30 calendar days advance written no-
tice to the tenant specifying the
grounds for the action.

(B) The person moved into the prop-
erty after the submission of the appli-
cation, but before signing a lease and
commencing occupancy, was provided
written notice of the project, its pos-
sible impact on the person (e.g., the
person may be displaced, temporarily
relocated, incur a rent increase), and
the fact that the person would not
qualify as a ‘‘displaced person’ (or for
any assistance under this section) as a
result of the project;

(C) The person is ineligible under 49
CFR 24.2(g2)(2); or

(D) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demoli-
tion for the project.

(iii) The grantee may, at any time,
ask HUD to determine whether a dis-
placement is or would be covered by
this rule.

(3) Initiation of negotiations. For pur-
poses of determining the formula for
computing replacement housing assist-
ance to be provided under this para-
graph (c) to a tenant displaced from a
dwelling as a direct result of private-
owner rehabilitation, demolition, or
acquisition of the real property, the
term ‘‘initiation of negotiations”
means the execution of the agreement
covering the acquisition, rehabilita-
tion, or demolition.

(d) Optional relocation assistance. The
grantee may provide relocation pay-
ments and other relocation assistance
to families, individuals, businesses,
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nonprofit organizations, and farms dis-
placed by a project assisted with HTF
funds where the displacement is not
subject to paragraph (c) of this section.
The grantee may also provide reloca-
tion assistance to persons covered
under paragraph (c) of this section be-
yond that required. For any such as-
sistance that is not required by State
or local law, the grantee must adopt a
written policy available to the public
that describes the optional relocation
assistance that it has elected to fur-
nish and provides for equal relocation
assistance within each class of dis-
placed persons.

(e) Real property acquisition require-
ments. The acquisition of real property
for a project is subject to the URA and
the requirements of 49 CFR part 24,
subpart B.

(f) Appeals. A person who disagrees
with the grantee’s determination con-
cerning whether the person qualifies as
a displaced person, or the amount of re-
location assistance for which the per-
son may be eligible, may file a written
appeal of that determination with the
grantee.

§93.353 Conflict of interest.

(a) Applicability of 2 CFR 200.318. In
the procurement of property and serv-
ices by grantees and subgrantees, the
conflict of interest provisions in 2 CFR
200.318 apply. In all cases not governed
by 2 CFR 200.318, the provisions of this
section apply.

(b) Conflicts prohibited. No persons de-
scribed in paragraph (c) of this section
who exercise or have exercised any
functions or responsibilities with re-
spect to activities assisted with HTF
funds or who are in a position to par-
ticipate in a decision-making process
or gain inside information with regard
to these activities may obtain a finan-
cial interest or financial benefit from a
HTF-assisted activity, or have a finan-
cial interest in any contract, sub-
contract, or agreement with respect to
the HTF-assisted activity, or the pro-
ceeds from such activity, either for
themselves or those with whom they
have business or immediate family
ties, during their tenure or for one year
thereafter. Immediate family ties in-
clude (whether by blood, marriage, or
adoption) the spouse, parent (including
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a stepparent), child (including a step-
child), brother, sister (including a step-
brother or stepsister), grandparent,
grandchild, and in-laws of a covered
person.

(c) Persons covered. The conflict of in-
terest provisions of paragraph (b) of
this section apply to any person who is
an employee, agent, consultant, officer,
or elected official or appointed official
of the grantee or subgrantee.

(d) Ezceptions: Threshold requirements.
Upon the written request of the grant-
ee, HUD may grant an exception to the
provisions of paragraph (b) of this sec-
tion on a case-by-case basis when it de-
termines that the exception will serve
to further the purposes of the HTF and
the effective and efficient administra-
tion of the grantee’s program or
project. An exception may be consid-
ered only after the grantee has pro-
vided the following:

(1) A disclosure of the nature of the
conflict, accompanied by an assurance
that there has been public disclosure of
the conflict and a description of how
the public disclosure was made; and

(2) An opinion of the grantee’s attor-
ney that the interest for which the ex-
ception is sought would not violate
State or local law.

(e) Factors to be considered for excep-
tions. In determining whether to grant
a requested exception after the grantee
has satisfactorily met the require-
ments of paragraph (d) of this section,
HUD will consider the cumulative ef-
fect of the following factors, where ap-
plicable:

(1) Whether the exception would pro-
vide a significant cost benefit or an es-
sential degree of expertise to the pro-
gram or project which would otherwise
not be available;

(2) Whether the person affected is a
member of a group or class of income
eligible persons intended to be the
beneficiaries of the assisted activity,
and the exception will permit such per-
son to receive generally the same in-
terests or benefits as are being made
available or provided to the group or
class;

(3) Whether the affected person has
withdrawn from his or her functions or
responsibilities, or the decisionmaking
process with respect to the specific as-
sisted activity in question;
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(4) Whether the interest or benefit
was present before the affected person
was in a position as described in para-
graph (c¢) of this section;

(56) Whether undue hardship will re-
sult either to the grantee or the person
affected when weighed against the pub-
lic interest served by avoiding the pro-
hibited conflict; and

(6) Any other relevant consider-
ations.

(f) Recipient—(1) General. No recipient
assisted with HTF funds (or officer,
employee, agent, elected or appointed
official, or consultant of recipient or
immediate family member or imme-
diate family member of an officer, em-
ployee, agent, elected or appointed offi-
cial, or consultant of a recipient)
whether private, for-profit or non-
profit, may occupy a HTF-assisted af-
fordable housing unit in a project dur-
ing the required period of affordability
specified in §93.302(e) or §93.304. This
provision does not apply to an em-
ployee or agent of the recipient who oc-
cupies a housing unit as the project
manager or maintenance worker.

(2) Ezxceptions. Upon written request
of a recipient, the grantee (or sub-
grantee, if authorized by the grantee)
may grant an exception to the provi-
sions of paragraph (f)(1) of this section
on a case-by-case basis when it deter-
mines that the exception will serve to
further the purposes of the HTF pro-
gram and the effective and efficient ad-
ministration of the recipient’s HTF-as-
sisted project. In determining whether
to grant a requested exception, the
grantee shall consider the following
factors:

(i) Whether the person receiving the
benefit is a member of a group or class
of low-income persons intended to be
the beneficiaries of the assisted hous-
ing, and the exception will permit such
person to receive generally the same
interests or benefits as are being made
available or provided to the group or
class;

(ii) Whether the person has with-
drawn from his or her functions or re-
sponsibilities, or the decisionmaking
process with respect to the specific as-
sisted housing in question;

(iii) Whether the tenant protection
requirements of §93.303 are being ob-
served;
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(iv) Whether the affirmative mar-
keting requirements of §93.350 are
being observed and followed; and

(v) Any other factor relevant to the
grantee’s determination, including the
timing of the requested exception.

§93.354 Funding Accountability and
Transparency Act.

The HTF grant to the grantee and all
assistance provided to subgrantees and
recipients shall be considered a Federal
award for purposes of the Federal
Funding Accountability and Trans-
parency Act of 2006 (31 U.S.C. 6101
note).

§93.355 Eminent domain.

No HTF funds may be used in con-
junction with property taken by emi-
nent domain, unless eminent domain is
employed only for a public use, except
that, public use shall not be construed
to include economic development that
primarily benefits any private entity.

§93.356 VAWA requirements.

(a) General. (1) The Violence Against
Women Act (VAWA) requirements set
forth in 24 CFR part 5, subpart L, apply
to all rental housing assisted with HTF
funds, as provided in this section.

(2) For the HTF program, the ‘‘cov-
ered housing provider,” as this term is
used in HUD’s regulations in 24 CFR
part 5, subpart L, refers to:

(i) The owner of HTF-assisted rental
housing for the purposes of 24 CFR
5.2005(d)(1), (2), (3), and (4) and 5.2009(a);
and

(ii) The owner and the grantee for
purposes of 24 CFR 5.2005(e) and 5.2007,
except as otherwise provided in para-
graph (f) of this section.

(b) Notification requirements. The
grantee must provide a notice and cer-
tification form that meet the require-
ments of 24 CFR 5.2005(a) to the owner
of HTF-assisted rental housing. The
owner of HTF-assisted rental housing
must provide the notice and certifi-
cation form described in 24 CFR
5.2005(a) to the applicant for a HTF-as-
sisted unit at the time the applicant is
admitted to an HTF-assisted unit, or
denied admission to a HTF-assisted
unit based on the owner’s tenant selec-
tion policies and criteria. The owner of
HTF-assisted rental housing must also
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provide the notice and certification
form described in 24 CFR 5.2005 with
any notification of eviction from a
HTF-assisted unit.

(c) Bifurcation of lease requirements.
For purposes of this part, the require-
ments of 24 CFR 5.2009(b) do not apply.
If a family who lives in a HTF-assisted
rental unit separates under 24 CFR
5.2009(a), the remaining tenant(s) may
remain in the HTF-assisted unit.

(d) VAWA lease term/addendum. The
grantee must develop a VAWA lease
term/addendum to incorporate all re-
quirements that apply to the owner or
lease of HTF-assisted rental housing
under 24 CFR part 5, subpart L, and
this section, including the prohibited
bases for eviction and restrictions on
construing lease terms under 24 CFR
5.2005(b) and (c). This VAWA lease
term/addendum must also provide that
the tenant may terminate the lease
without penalty if the grantee deter-
mines that the tenant has met the con-
ditions for an emergency transfer
under 24 CFR 5.2005(e).

(e) Period of applicability. The require-
ments of this section shall apply to the
owner of the HTF-assisted rental hous-
ing for the duration of the affordability
period.

(f) Emergency transfer plan. The grant-
ee must develop and implement an
emergency transfer plan and must
make the determination of whether a
tenant qualifies for an emergency
transfer under the plan. The plan must
meet the requirements in 24 CFR
5.2005(e), where, for the purposes of
§5.2005(e)(7), the required policies must
specify that for tenants who qualify for
an emergency transfer and who wish to
make an external emergency transfer
when a safe unit is not immediately
available, the grantee must provide a
list of properties in the jurisdiction
that include HTF-assisted units. The
list must include the following infor-
mation for each property: The prop-
erty’s address, contact information,
the unit sizes (number of bedrooms) for
the HTF-assisted units, and, to the ex-
tent known, any tenant preferences or
eligibility restrictions for the HTF-as-
sisted units. In addition, the grantee
may:

(1) Establish a preference under the
grantee’s HTF program for tenants
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who qualify for emergency transfers
under 24 CFR 5.2005(e); and

(2) Coordinate with victim service
providers and advocates to develop the
emergency transfer plan, make refer-
rals, and facilitate emergency transfers
to safe and available units.

[81 FR 80805, Nov. 16, 2016]

Subpart I—Program Administration

§93.400 Housing Trust Fund (HTF) ac-
counts.

(a) General. HUD will establish an
HTF United States Treasury account
(HTF Treasury account) for each
grantee. Each grantee may use either a
separate HTF local account or a sub-
sidiary account within its general fund
(or other appropriate fund) as the HTF
local account.

(b) HTF Treasury account. The HTF
Treasury account includes the annual
grant and funds reallocated to the
State by formula.

(c) HTF local account. (1) The HTF
local account includes deposits of HTF
funds disbursed from the HTF Treasury
account, any program income, and any
repayments as required by §93.403.

(2) The HTF local account must be
interest-bearing.

(d) Reductions. HUD will reduce or re-
capture funds in the HTF account by
the amount of:

(1) Any fiscal year grant funds in the
HTF Treasury account that are not
committed within 24 months after the
date of HUD’s execution of the HTF
grant agreement;

(2) Any fiscal year grant funds in the
HTF local account that are not ex-
pended within 5 years after the date of
HUD’s execution of the HTF grant
agreement;

(3) Any amounts pursuant to §93.453;
and

(4) Amounts that the grantee fails to
obtain and that were required to be re-
imbursed or returned under §93.450.

§93.401 HTF grant agreement.

Allocated and reallocated funds will
be made available pursuant to an HTF
grant agreement.

§93.402

§93.402 Program disbursement and in-
formation system.

(a) General. The HTF Treasury ac-
count is managed through a computer-
ized disbursement and information sys-
tem established by HUD. The system
disburses HTF funds that are allocated
or reallocated, and collects and reports
information on the use of funds in the
HTF Treasury account. The grantee
must report on the receipt and use of
all program income in HUD’s comput-
erized disbursement and information
system. The grantee must develop and
maintain a system to ensure that each
recipient and subgrantee uses HTF
funds in accordance with the require-
ments of this part and that any re-
quirements or conditions under which
the HTF funds were provided.

(b) Project set-up. (1) After the grant-
ee executes the HTF grant agreement,
submits the applicable banking and se-
curity documents, and commits funds
to a specific local project, the grantee
shall identify (set up) specific activi-
ties (i.e., projects) in the disbursement
and information system. Investments
that require the set-up of projects in
the system are the acquisition, new
construction, or rehabilitation of hous-
ing, operating cost assistance, and op-
erating cost assistance reserves. The
grantee is required to enter complete
project set-up information at the time
of project set-up.

(2) If the project set-up information
is not completed within 20 calendar
days of the date of the initial project
set-up, the project may be canceled by
the system. In addition, a project that
has been committed in the system for
12 months without an initial disburse-
ment of funds may be canceled by the
system.

(¢c) Disbursement of HTF Funds. (1)
After complete project set-up informa-
tion is entered into the disbursement
and information system, HTF funds for
the project may be drawn down from
the HTF Treasury account by the
grantee by electronic funds transfer.
Any drawdown of funds in the HTF
Treasury account is conditioned upon
the provision of satisfactory informa-
tion by the grantee about the project
and compliance with other procedures,
as specified by HUD.
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(2) Funds drawn from the HTF Treas-
ury account are subject to the Inter-
governmental Cooperation Act (31
U.S.C. 6501 et seq.) and regulations at 31
CFR part 205.

(3) Funds in the HTF local account
must be disbursed before requests are
made for funds in the HTF Treasury
account.

(d) Project completion. (1) Complete
project completion information must
be entered into the disbursement and
information system, or otherwise pro-
vided, within 120 calendar days of the
date of the final project drawdown. If
satisfactory project completion infor-
mation is not provided, HUD may sus-
pend further project set-ups or take
other corrective actions.

(2) Additional HTF funds for develop-
ment-related costs may be committed
to a project up to one year after
project completion, but the amount of
HTF funds in the project may not ex-
ceed the maximum per-unit develop-
ment subsidy amount established pur-
suant to §93.300.

(e) Access by other participants. Access
to the disbursement and information
system by other entities participating
in the HTF program will be governed
by procedures established by HUD.

§93.403 Program income and repay-
ments.

(a) Program income. Program income
must be treated as HTF funds and must
be used in accordance with the require-
ments of this part. Program income
must be deposited in the grantee’s HTF
local account unless the grantee per-
mits a subgrantee to retain the pro-
gram income for additional HTF
projects pursuant to the written agree-
ment required by §93.404(b). The grant-
ee must report the program income re-
ceived as well as the use of the pro-
gram income in the disbursement and
information system that HUD des-
ignates for the HTF.

(b) Repayments. (1) Any HTF funds in-
vested in housing that does not meet
the affordability requirements for the
period specified in §93.302 or §93.304, as
applicable, must be repaid by the
grantee in accordance with paragraph
(b)(3) of this section.

(2) Any HTF funds invested in a
project that is terminated before com-
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pletion, either voluntarily or other-
wise, must be repaid by the grantee, in
accordance with paragraph (b)(3) of
this section.

(3) HUD will instruct the grantee to
either repay the funds to the HTF
Treasury account or the local account.
Generally, if the HTF funds were dis-
bursed from the grantee’s HTF Treas-
ury account, they must be repaid to
the HTF Treasury account. If the HTF
funds were disbursed from the grant-
ee’s HTF local account, they must be
repaid to the local account.

(4) If the grantee is no longer a grant-
ee in the HTF program when the repay-
ment is made, the funds must be remit-
ted to HUD and reallocated in accord-
ance with §93.54 of this part.

§93.404 Grantee responsibilities; writ-
ten agreements; onsite inspections;
financial oversight.

(a) Responsibilities. The grantee is re-
sponsible for managing the day-to-day
operations of its HTF program, ensur-
ing that HTF funds are used in accord-
ance with all program requirements
and written agreements, and taking ap-
propriate action when performance
problems arise. The use of subgrantees
or contractors does not relieve the
grantee of this responsibility. The per-
formance and compliance of each con-
tractor and subgrantee must be re-
viewed at least annually. The grantee
must have and follow written policies,
procedures, and systems, including a
system for assessing risk of activities
and projects and a system for moni-
toring entities consistent with this sec-
tion, to ensure that the requirements
of this part are met.

(b) Executing a written agreement. Be-
fore disbursing any HTF funds to any
entity, the grantee must enter into a
written agreement with that entity.
The written agreement must ensure
compliance with the requirements of
this part.

(c) Provisions in written agreements.
The contents of the agreement may
vary depending upon the role the enti-
ty is asked to assume or the type of
project undertaken. This section de-
tails basic requirements by role and
the minimum provisions that must be
included in a written agreement.
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(1) Subgrantee. The agreement must
require the subgrantee to comply with
the requirements applicable to the
grantee under this part. The agreement
between the grantee and the sub-
grantee must include:

(i) Use of the HTF funds. An HTF sub-
grantee that is a unit of general local
government must have a consolidated
plan under 24 CFR part 91, and the
written agreement must require that
an HTF allocation plan to be part of
the subgrantee’s consolidated plan (see
24 CFR 91.220(1)(5)). The HTF allocation
plan of an HTF subgrantee that is a
State agency is included in the grant-
ee’s HTF allocation plan. The grantee
may impose restrictions on the use of
funds by the subgrantee, e.g., limit to
rental projects. The written agreement
must require that the selection of
projects by eligible recipients will be in
accordance with the HTF allocation
plan. The agreement must describe the
tasks to be performed, a schedule for
completing the tasks (including a
schedule for committing funds to
projects), a budget, and the period of
the agreement. These items must be in
sufficient detail to provide a sound
basis for the grantee to effectively
monitor performance under the agree-
ment.

(i1) Deadlines. The agreement must
state the time requirements for the
commitment and expenditure of HTF
funds and specify that remaining funds
will be reduced or recaptured by the
grantee so that the grantee can meet
its commitment and expenditure dead-
lines in §93.400.

(iii) Audit. The agreement must state
that an audit of the subgrantee must
be conducted at least annually, in ac-
cordance with §93.406.

(iv) Program income. The agreement
must state if program income is to be
remitted to the grantee or to be re-
tained by the subgrantee for additional
HTF eligible activities.

(v) Uniform administrative require-
ments. The agreement must require the
subgrantee to comply with the require-
ments of 2 CFR part 200, as described in
§93.405. The agreement must include
the information in 2 CFR 200.331.

(vi) Other program requirements. The
agreement must require the subgrantee
to carry out each project in compliance

§93.404

with all Federal laws and regulations
described in §§93.350 through 93.356. The
agreement must set forth all obliga-
tions the grantee imposes on the sub-
grantee in order to meet the VAWA re-
quirements under §93.356, including no-
tice obligations and obligations under
the emergency transfer plan.

(vii) Affirmative marketing. The agree-
ment must specify the subgrantee’s af-
firmative marketing responsibilities,
in accordance with §93.350.

(viii) Requests for disbursement of
funds. The agreement must specify
that the subgrantee may not request
disbursement of funds under the agree-
ment until the funds are needed for
payment of eligible costs. The amount
of each request must be limited to the
amount needed. Program income must
be disbursed before the subgrantee re-
quests grant funds from the grantee.

(ix) Reversion of assets. The agree-
ment must specify that upon closeout
of the subgrant agreement, the sub-
grantee must transfer to the grantee
any HTF funds on hand and any ac-
counts receivable attributable to the
use of HTF funds.

(x) Records and reports. The agree-
ment must specify the particular
records that must be maintained and
the information or reports that must
be submitted in order to assist the
grantee in meeting its recordkeeping
and reporting requirements.

(xi) Enforcement of the agreement. The
agreement must specify remedies for
breach of the provisions of the agree-
ment. The agreement must specify
that, in accordance with 2 CFR 200.338,
suspension or termination may occur if
the subgrantee materially fails to com-
ply with any term of the agreement.
The grantee may permit the agreement
to be terminated in whole or in part, in
accordance with 2 CFR 200.339.

(xiil) Written agreement. The agree-
ment must require that before the sub-
grantee provides HTF funds to eligible
recipients, first-time homebuyers, or
contractors, the subgrantee must have
a written agreement that meets the re-
quirements of this section.

(xiii) Duration of the agreement. The
agreement must specify the period of
performance of the agreement.

(xiv) Fees. The agreement must pro-
hibit the subgrantee from charging
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servicing, origination, or other fees for
the costs of administering the HTF
program, except that:

(A) The subgrantee may charge own-
ers of rental projects reasonable annual
fees for compliance monitoring during
the period of affordability. The fees
must be based upon the average actual
cost of performing the monitoring of
HTF-assisted rental projects. The basis
for determining the amount of the fee
amount must be documented and the
fee must be included in the costs of the
project as part of the project under-
writing;

(B) The subgrantee may charge nomi-
nal application fees (although these
fees are not an eligible HTF cost) to
discourage frivolous applications. The
amount of application fees must be ap-
propriate to the type of application and
may not create an undue impediment
to an income-eligible family’s, or other
potential recipient’s participation in
the HTF program; and

(C) The subgrantee may charge
homebuyers a fee for housing coun-
seling.

(2) Eligible recipient. The agreement
between the grantee and the eligible
recipient selected for funding must in-
clude:

(i) Use of the HTF funds. The agree-
ment must describe the use of the HTF
funds for the project, including the
tasks to be performed, a schedule for
completing the tasks and project (in-
cluding the expenditure deadline), and
a project budget. These items must be
in sufficient detail to provide a sound
basis for the grantee to effectively
monitor performance under the agree-
ment. If the grantee is providing oper-
ating cost assistance, the written
agreement must include the provisions
required by §93.201.

(ii) Deadlines. The agreement must
state the time requirements for the
commitment and expenditure of HTF
funds and specify that remaining funds
will be reduced or recaptured.

(iii) Audit. The agreement must
specify that the recipient will submit
to the grantee a cost certification per-
formed by a certified public accountant
for each project assisted with HTF
funds. The agreement must specify
that the recipient will submit to the
grantee an annual audit performed on
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each project assisted with HTF funds,
beginning the first year following the
cost certification and with the final an-
nual audit occurring the last year of
the affordability period.

(iv) Affordability. The agreement
must specify the affordability period,
require housing assisted with HTF
funds to meet the affordability require-
ments of §93.302 or §93.304, as applica-
ble, and must require repayment of the
funds if the housing does not meet the
affordability requirements for the spec-
ified time period. If the recipient is un-
dertaking a rental project, the agree-
ment must establish the initial rents
and the procedures for rent increases,
the number of HTF units, the size of
the HTF units, the designation of the
HTF units as fixed or floating, and the
requirement to provide the address
(e.g., street address and apartment
number) of each HTF unit no later
than the time of project completion. If
the recipient is undertaking homeown-
ership projects for sale to first-time
homebuyers, in accordance with
§93.304, the agreement must establish
the resale or recapture requirements
that must be imposed on the housing,
the sales price or the basis upon which
the sales price will be determined, and
the disposition of the sales proceeds.

(v) Project requirements. The agree-
ment must require the housing to meet
the property standards in §93.301 of this
part, as applicable, and in accordance
with the type of project assisted upon
project completion. The agreement
must also require owners of rental
housing assisted with HTF funds to
maintain the housing in compliance
with §93.301 of this part for the dura-
tion of the affordability period, and to
comply with the requirements of
§93.303. The agreement may permit the
recipient to limit eligibility or give a
preference to a particular segment of
the population, only if the grantee has
described any such limited eligibility
or preference in its consolidated plan;
provided, however, that any limitation
or preference cannot violate non-
discrimination requirements in §93.350.

(vi) Other program requirements. The
agreement must require the eligible re-
cipient to carry out each project in
compliance with all Federal laws and
regulations described in §§93.350
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through 93.356. The agreement must set
forth all obligations the grantee im-
poses on the recipient in order to meet
the VAWA requirements under §93.356,
including notice obligations and obli-
gations under the emergency transfer
plan.

(vii) Affirmative marketing. The agree-
ment must specify the recipient’s af-
firmative marketing responsibilities,
as enumerated by the grantee in ac-
cordance with §93.350.

(viii) Requests for disbursement of
funds. The agreement must specify
that the recipient may not request dis-
bursement of funds under the agree-
ment until the funds are needed for
payment of eligible costs. The amount
of each request must be limited to the
amount needed.

(ix) Records and reports. The agree-
ment must specify the particular
records that must be maintained and
the information or reports that must
be submitted to assist the grantee in
meeting its recordkeeping and report-
ing requirements. The owner of rental
housing must annually provide the
grantee with information on rents and
occupancy of HTF-assisted units to
demonstrate compliance with §93.302. If
the rental housing project has floating
HTF units, the owner must provide the
grantee with information regarding
unit substitution and filling vacancies
so that the project remains in compli-
ance with HTF rental occupancy re-
quirements. The agreement must speci-
fy the reporting requirements (includ-
ing copies of financial statements) to
enable the grantee to determine the fi-
nancial condition (and continued finan-
cial viability) of the rental project.

(xX) Enforcement of the agreement. The
agreement must provide for a means of
enforcement of the affordable housing
requirements by the grantee and the
intended beneficiaries. This means of
enforcement and the affordability re-
quirements in §93.302 must be imposed
by deed restrictions, covenants running
with the land, use restrictions, or other
mechanisms approved by HUD under
which the grantee and beneficiaries
may require specific performance. In
addition, the agreement must specify
remedies for breach of the provisions of
the agreement.

§93.404

(xi) Duration of the agreement. The
agreement must specify the duration of
the agreement. If the housing assisted
under this agreement is rental housing,
the agreement must be in effect
through the affordability period re-
quired by the grantee under §93.302. If
the housing assisted under this agree-
ment is homeownership housing, the
agreement must be in effect at least
until completion of the project and
ownership by the first-time home-
buyer.

(xii) Fees. The agreement must pro-
hibit project owners from charging
origination fees, parking fees, laundry
room access fees, and other fees; how-
ever, rental project owners may charge
reasonable application fees to prospec-
tive tenants.

(3) First-time homebuyer. When a
grantee provides assistance to a home-
buyer, the written agreement must in-
clude as a minimum:

(i) Use of the HTF funds. The agree-
ment must conform to the require-
ments in §93.304, including the limita-
tions on the value of the property,
principal residence requirement, lease-
purchase terms, if applicable, and the
resale or recapture provisions. The
agreement must specify the amount of
HTF funds, the form of assistance (e.g.,
grant, amortizing loan, deferred pay-
ment loan), the use of the funds (e.g.,
downpayment, closing costs), and the
time by which the housing must be ac-
quired.

(ii) Resale or recapture restrictions. The
agreement must specify the resale or
recapture restrictions established
under §93.304 for the specified time pe-
riod.

(iii) Enforcement of the agreement. The
agreement must provide for a means of
enforcement of the affordable housing
requirements by the grantee. The
means of enforcement and the afford-
ability requirements in §93.304 for re-
sale restrictions must be imposed by
deed restrictions, covenants running
with the land, use restrictions, or other
mechanisms approved by HUD under
which the grantee may require specific
performance. In addition, the agree-
ment must specify remedies for breach
of the provisions of the agreement.

(d) Onsite inspections—(1) Project com-
pletion. The grantee must perform an
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onsite inspection of each HTF-assisted
project at project completion to deter-
mine that the housing meets the prop-
erty standards of §93.301. The inspec-
tions must be in accordance with the
inspection procedures that the grantee
establishes to meet the inspection re-
quirements of §93.301.

(2) Period of affordability. (i) During
the period of affordability, the grantee
must perform onsite inspections of
HTF-assisted rental housing buildings
to determine compliance with the on-
going property standards of §93.301 and
to verify the information submitted by
the owners in accordance with the re-
quirements of §93.302. The inspections
must be in accordance with the inspec-
tion procedures that the grantee estab-
lishes to meet the inspection require-
ments of §93.301.

(ii) The onsite inspections must
occur 12 months after project comple-
tion and at least once every 3 years
thereafter during the period of afford-
ability.

(iii) If there are observed deficiencies
for any of the inspectable items estab-
lished by the grantee, in accordance
with the inspection requirements of
§93.301, a follow-up onsite inspection
must occur within 12 months, or within
a reasonable time frame established by
the grantee depending on the severity
of the deficiency, to verify that all ob-
served deficiencies have been cor-
rected. The grantee may establish a
list of non-hazardous deficiencies for
which correction can be verified by
third party documentation rather than
reinspection. The grantee must adopt a
more frequent inspection schedule for
properties that have been found to
have health and safety violations. Life-
threatening health and safety defi-
ciencies must be corrected imme-
diately, in accordance with §93.301.

(iv) The property owner must annu-
ally certify to the grantee that each
building in the project is suitable for
occupancy, taking into account State
and local health, safety, and other ap-
plicable codes, ordinances, and require-
ments, and the ongoing property stand-
ards established by the grantee to meet
the requirements of §93.301.

(v) Inspections must be based on a
statistically valid sample of units ap-
propriate for the size of the HTF-as-
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sisted project, as set forth by HUD
through notice. The grantee must se-
lect the sample. For projects with one
to four HTF-assisted units, the inspect-
able items (site, building exterior,
building systems, and common areas)
for each building with HTF-assisted
units and 100 percent of the HTF-as-
sisted dwelling units must be in-
spected.

(e) Financial oversight. During the pe-
riod of affordability, the grantee must
examine regularly (at least annually)
the financial condition of HTF-assisted
rental projects with 10 or more HTF-as-
sisted units to determine the continued
financial viability of the housing and
must take actions to correct problems.

[80 FR 5220, Jan. 30, 2015, as amended at 81
FR 80805, Nov. 16, 2016]

§93.405 Applicability of uniform ad-
ministrative requirements, cost
principles, and audits.

The requirements of 2 CFR part 200
apply to the grantees and subgrantees
receiving HTF funds, except for the fol-
lowing provisions: §§200.307, 200.311,
300.328(b), 200.329, and 200.333. If there is
a conflict between the definitions in 2
CFR part 200 and 24 CFR part 93, the
definitions in part 93 govern.

§93.406 Audits.

(a) Audits of the grantee and sub-
grantees must be conducted in accord-
ance with 2 CFR part 200, subpart F.
The use of HTF grant funds by the
grantee must be audited not less than
annually to ensure compliance with
this part. Any financial statement sub-
mitted by the grantee to HUD must be
reviewed by an independent certified
public accountant, in accordance with
Statements on Standards for Account-
ing and Review Services, which is
issued by the American Institute of
Certified Public Accountants.

(b) The written agreement providing
HTF assistance to the recipient must
specify that the recipient will submit
to the grantee a cost certification per-
formed by a certified public accountant
for each project assisted with HTF
funds. The agreement must specify
that the recipient will submit to the
grantee an annual audit performed on
each project assisted with HTF funds,
beginning the first year following the
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cost certification and with the final an-
nual audit occurring the last year of
the affordability period.

§93.407

(a) General. Each grantee must estab-
lish and maintain sufficient records to
enable HUD to determine whether the
grantee has met the requirements of
this part. At a minimum, the following
records are needed:

(1) Program records. (i) The forms of
HTF assistance used in the program.

(ii) The subsidy layering guidelines
adopted in accordance with §93.300.

(iii) If HTF funds are used for hous-
ing for first-time homebuyers, the pro-
cedures used for establishing 95 percent
of the median purchase price for the
area in accordance with §93.305, as set
forth in the consolidated plan.

(iv) If HTF funds are used for acquisi-
tion of housing for homeownership, the
resale guidelines established in accord-
ance with §93.304, as set forth in the
consolidated plan.

(v) Records documenting compliance
with the 24-month commitment dead-
line of §93.400(d)(1).

(vi) Records documenting compliance
with the 10 percent limitation on ad-
ministrative and planning costs in ac-
cordance with §93.202.

(2) Project records. (i) A full descrip-
tion of each project assisted with HTF
funds, including the location (address
of each unit), form of HTF assistance,
and the units assisted with HTF funds.

(ii) The source and application of
funds for each project, including sup-
porting documentation, in accordance
with 2 CFR 200.333 through 200.337, and
records to document the eligibility and
allowability of the project costs, in-
cluding the documentation of the ac-
tual HTF-eligible development costs of
each HTF-assisted unit (through allo-
cation of costs, if permissible under
§93.200(c)) where HTF funds are used to
assist less than all of the units in a
multi-unit project.

(iii) Records demonstrating that each
rental housing or homeownership
project meets the maximum per-unit
subsidy amount established pursuant
to §93.300(a), and the subsidy layering
and underwriting evaluation in accord-
ance with §93.300.

Recordkeeping.

§93.407

(iv) Records (e.g., inspection reports)
demonstrating that each project meets
the property standards of §93.301 of this
part at project completion. In addition,
during the period of affordability,
records for rental projects dem-
onstrating compliance with the prop-
erty standards, and financial reviews
and actions pursuant to §93.404(a).

(v) Records demonstrating that each
family is income-eligible.

(vi) Records demonstrating that each
rental housing project meets the af-
fordability and income targeting re-
quirements of §93.302 for the required
period. Records must be kept for each
family assisted.

(vii) Records demonstrating that
each lease for an assisted rental hous-
ing unit complies with the tenant and
participant protections of §93.303.
Records must be kept for each family
assisted.

(viii) Records demonstrating that the
purchase price for each housing unit
for a first-time homebuyer does not ex-
ceed 95 percent of the median purchase
price for the area, in accordance with
§93.305.

(ix) Records demonstrating that each
housing unit for a first-time home-
buyer meets the affordability require-
ments of §93.304 for the required period.

(x) Records demonstrating that a site
and neighborhood standards review was
conducted for each project that in-
cluded new construction of rental hous-
ing assisted under this part, to deter-
mine that the site meets the require-
ments of §93.150.

(xi) Records (written agreements)
demonstrating compliance with the
written agreements requirements in
§93.404.

(3) Financial records. (i) Records iden-
tifying the source and application of
funds for each fiscal year, including the
annual grant and any reallocation
(identified by federal fiscal year).

(ii) Records concerning the HTF
Treasury account and local account re-
quired to be established and main-
tained by §93.400, including deposits,
disbursements, balances, supporting
documentation, and any other informa-
tion required by the program disburse-
ment and information system estab-
lished by HUD.
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(iii) Records identifying the source
and application of program income and
repayments.

(iv) Records demonstrating adequate
budget control, in accordance with 2
CFR part 200, including evidence of
periodic account reconciliations.

(4) Program administration records. (i)
Written policies, procedures, and sys-
tems, including a system for assessing
risk of activities and projects, and a
system for monitoring entities con-
sistent with this section, to ensure
that the requirements of this part are
met.

(ii) Records demonstrating compli-
ance with the applicable uniform ad-
ministrative requirements required by
§93.405.

(iii) Records documenting required
inspections, monitoring reviews and
audits, and the resolution of any find-
ings or concerns.

(5) Records concerning other Federal re-
quirements. (i) Equal opportunity and
fair housing records, as required under
24 CFR part 121.

(A) Data on the extent to which each
racial and ethnic group and single-
headed households (by gender of house-
hold head) have applied for, partici-
pated in, or benefited from, any pro-
gram or activity funded in whole or in
part with HTF funds.

(B) Documentation of actions under-
taken to meet the requirements of 24
CFR part 135, which implements sec-
tion 3 of the Housing and Urban Devel-
opment Act of 1968, as amended (12
U.S.C. 1701u).

(ii) Records demonstrating compli-
ance with the affirmative marketing
procedures and requirements of §93.350.

(iii) Records demonstrating compli-
ance with the lead-based paint require-
ments of 24 part 35, subparts A, B, J, K,
M, and R.

(iv) Records demonstrating compli-
ance with requirements of §93.352 re-
garding displacement, relocation, and
real property acquisition.

(v) Records supporting exceptions to
the conflict-of-interest prohibition pur-
suant to §93.353.

(vi) Debarment and suspension cer-
tifications required by 24 CFRb5.105(c)
and 2 CFR part 2424.

(vii) Records demonstrating compli-
ance with §93.354.
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(viii) Records demonstrating compli-
ance with 2 CFR 200.321 regarding the
grantee’s activities related to minority
business enterprise (MBE) and women’s
business enterprise (WBE).

(ix) Documentation on emergency
transfers requested under 24 CFR
5.2005(e) and §93.356 pertaining to vic-
tims of domestic violence, dating vio-
lence, sexual assault, or stalking, in-
cluding data on the outcomes of such
requests.

(b) Period of record retention. All
records pertaining to each fiscal year
of HTF funds must be retained in a se-
cure location for the most recent 5-
year period, except as provided below.

(1) For rental housing projects,
records may be retained for 5 years
after the project completion date, ex-
cept that records of individual tenant
income verifications, project rents, and
project inspections must be retained
for the most recent 5-year period, until
b years after the affordability period
terminates.

(2) For homeownership housing
projects, records may be retained for 5
yvears after the project completion
date, except for documents imposing
resale or recapture restrictions that
must be retained for 5 years after the
affordability period terminates.

(3) Written agreements must be re-
tained for 5 years after the agreement
terminates.

(4) Records covering displacements
and acquisitions must be retained for 5
years after the date by which all per-
sons displaced from the property and
all persons whose property is acquired
for the project have received the final
payment to which they are entitled, in
accordance with §93.352.

(5) If any litigation, claim, negotia-
tion, audit, monitoring, inspection, or
other action has been started before
the expiration of the required record
retention period, records must be re-
tained until completion of the action
and resolution of all issues that arise
from it, or until the end of the required
period, whichever is later.

(c) Access to records. (1) The grantee
must provide citizens, public agencies,
and other interested parties with rea-
sonable access to records, consistent
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with applicable State and local laws re-
garding privacy and obligations of con-
fidentiality.

(2) HUD and the Comptroller General
of the United States, and any of their
representatives, have the right of ac-
cess to any pertinent books, docu-
ments, papers, or other records of the
grantee, subgrantees, and recipients, to
make audits, examinations, excerpts,
and transcripts.

[80 FR 5220, Jan. 30, 2015, as amended at 81
FR 80805, Nov. 16, 2016]

§93.408 Performance reports.

Each grantee must develop and main-
tain a system to track the use of its
HTF funds, and submit annual per-
formance and management reports on
its HTF program in accordance with 24
CFR 91.520. HUD will make the per-
formance and management reports
publicly available.

Subpart J—Performance Reviews
and Sanctions

§93.450 Accountability of recipients.

The grantee shall review each recipi-
ent to determine compliance with the
requirements of this part and the
terms of the written agreement in ac-
cordance with the grantee’s policies,
procedures, and systems established
pursuant to §93.404(a).

(a) Misuse of funds—(1) Reimbursement
requirement. If a recipient of HTF as-
sistance is determined to have used
HTF funds in a manner that is materi-
ally in violation of the requirements of
this part or any requirements or condi-
tions under which the funds were pro-
vided, the grantee must require that,
within 12 months after the determina-
tion of such misuse, the recipient reim-
burse the grantee for such misused
amounts and return to the grantee any
such amounts that remain unused or
uncommitted for use. The reimburse-
ment is in addition to any other rem-
edies that may be available under law.

(2) Determination. The grantee or HUD
may make the determination, provided
that:

(i) The grantee provides notification
and opportunity for discretionary re-
view to HUD; and

§93.451

(ii) HUD does not subsequently re-
verse the determination.

(b) Reduction for failure to obtain re-
turn of misused funds. (1) If, in any year,
a grantee fails to obtain reimburse-
ment or return of the full amount re-
quired to be reimbursed or returned to
the grantee during the year, the
amount of the grant for the grantee for
the succeeding year will be reduced by
the amount by which the amounts re-
quired to be reimbursed or returned ex-
ceed the amount actually reimbursed
or returned.

(2) In any case in which a failure to
obtain reimbursement or return occurs
during a year immediately preceding a
year in which HTF grants will not be
made, the grantee shall pay to HUD,
for reallocation among the other grant-
ees, an amount equal to the amount of
the reduction for the entity that would
otherwise apply.

§93.451 Performance reviews.

(a) General. HUD will review the per-
formance of each grantee in carrying
out its responsibilities under this part
whenever determined necessary by
HUD, but at least annually. In con-
ducting performance reviews, HUD will
rely primarily on information obtained
from the grantee’s records and reports,
findings from onsite monitoring, audit
reports, and information generated
from the disbursement and information
system established by HUD. Where ap-
plicable, HUD may also consider rel-
evant information pertaining to a
grantee’s performance gained from
other sources, including citizen com-
ments, complaint determinations, and
litigation. Reviews to determine com-
pliance with specific requirements of
this part will be conducted as nec-
essary, with or without prior notice to
the grantee. Onsite comprehensive per-
formance reviews under the standards
in paragraph (b) of this section will be
conducted after prior notice to the
grantee.

(b) Standards for comprehensive per-
formance review. A grantee’s perform-
ance will be comprehensively reviewed
periodically, as prescribed by HUD, to
determine whether the grantee has
committed and expended the HTF
funds as required by §93.400; has met
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the requirements of this part, particu-
larly eligible activities, income tar-
geting, affordability, and property
standards; has awarded the funds in ac-
cordance with its HTF allocation plan
and requirements of this part; has re-
viewed its subgrantees and recipients
to determine whether they have satis-
fied the requirements of this part and
the terms of their written agreements;
and has met its performance measures
in its consolidated plan.

§93.452 Corrective and remedial ac-
tions.

(a) General. HUD will use the proce-
dures in this section in conducting the
performance review as provided in
§93.451 and in taking corrective and re-
medial actions.

(b) Performance review. (1) If HUD de-
termines preliminarily that the grant-
ee has not met a requirement of this
part, the grantee will be given notice of
this determination and an opportunity
to demonstrate, within the time pre-
scribed by HUD (not to exceed 30 cal-
endar days) and on the basis of sub-
stantial facts and data, that it has
done so.

(2) If the grantee fails to demonstrate
to HUD’s satisfaction that it has met
the requirement, HUD will take correc-
tive or remedial action in accordance
with this section or §93.453.

(c) Corrective and remedial actions.
Corrective or remedial actions for a
performance deficiency (failure to meet
a provision of this part) will be de-
signed to prevent a continuation of the
deficiency; mitigate, to the extent pos-
sible, its adverse effects or con-
sequences; and prevent its recurrence.

(1) HUD may instruct the grantee to
submit and comply with proposals for
action to correct, mitigate, and pre-
vent a performance deficiency, includ-
ing:

(i) Preparing and following a sched-
ule of actions for carrying out the af-
fected activities, consisting of sched-
ules, timetables, and milestones nec-
essary to implement the affected ac-
tivities;

(ii) Establishing and following a
management plan that assigns respon-
sibilities for carrying out the remedial
actions;
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(iii) Canceling or revising activities
likely to be affected by the perform-
ance deficiency, before expending HTF
funds for the activities;

(iv) Reprogramming HTF funds that
have not yet been expended from af-
fected activities to other eligible ac-
tivities;

(v) Reimbursing its HTF account in
any amount not used in accordance
with the requirements of this part;

(vi) Suspending disbursement of HTF
funds for affected activities; and

(vii) Establishing procedures to en-
sure compliance with HTF require-
ments;

(2) HUD may also change the method
of payment from an advance to reim-
bursement basis and may require sup-
porting documentation to be submitted
for HUD review for each payment re-
quest before payment is made; deter-
mine the grantee to be high risk and
impose special conditions or restric-
tions on the allocation in accordance
with 2 CFR 200.207 or 200.338; and take
other remedies that may be legally
available.

§93.453 Notice and opportunity for
hearing; sanctions.

(a) If HUD finds after reasonable no-
tice and opportunity for hearing that a
grantee has substantially failed to
comply with any provision of this part,
and until HUD is satisfied that there is
no longer any such failure to comply:

(1) HUD shall reduce the funds in the
grantee’s HTF account by the amount
of any expenditures that were not in
accordance with the requirements of
this part or require the grantee to
repay to HUD any amount of the HTF
grant that was not used in accordance
with the requirements of this part; and

(2) HUD may do one or more of the
following:

(i) Prevent withdrawals from the
grantee’s HTF account for activities
affected by the failure to comply;

(i1) Restrict the grantee’s activities
under this part to activities or recipi-
ents not affected by the failure to com-
ply;

(iii) Remove the State from partici-
pation in allocations or reallocations
of funds made available under §§93.50
through 93.54 of this part; or
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(iv) Terminate any HTF assistance to
the grantee. HUD may, on due notice,
suspend payments at any time after
the issuance of a notice of opportunity
for hearing pursuant to paragraph (a)
of this section, pending such hearing
and a final decision, to the extent that
HUD determines such action to be nec-
essary to preclude the further expendi-
ture of funds for activities affected by
the failure to comply.

(b) Proceedings. When HUD proposes
to take action pursuant to this section,

§93.453

the respondent in the proceedings will
be the grantee. Proceedings will be
conducted in accordance with 24 CFR
part 26.

PARTS 94-99 [RESERVED]

APPENDIXES A-C TO SUBTITLE A
[RESERVED]
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