AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Pt. 181

PART 181—NORTH AMERICAN FREE
TRADE AGREEMENT

Sec.
181.0 Scope.

Subpart A—General Provisions
181.1 Definitions.

Subpart B—Export Requirements

181.11 Certificate of Origin.

181.12 Maintenance and availability of
records.

181.13 Failure to comply with requirements.

Subpart C—Import Requirements

181.21 Filing of claim for preferential tariff
treatment upon importation.

181.22 Maintenance of records and submis-
sion of Certificate by importer.

181.23 Effect of noncompliance; failure to
provide documentation regarding trans-
shipment.

Subpart D—Post-Importation Duty Refund
Claims

181.31 Right to make post-importation
claim and refund duties.

181.32 Filing procedures.

181.33 Customs processing procedures.

Subpart E—Restrictions on Drawback and
Duty-Deferral Programs

181.41 Applicability.

181.42 Duties and fees not subject to draw-
back.

181.43 Eligible goods subject to drawback.

181.44 Calculation of drawback.

181.45 Goods eligible for full drawback.

181.46 Time and place for filing drawback
claim.

181.47 Completion of claim for drawback.

181.48 Person entitled to receive drawback.

181.49 Retention of records.

181.50 Liquidation and payment of draw-
back claims.

181.561 Prevention of improper payment of
claims.

181.52 Subsequent claims for preferential
tariff treatment.

181.53 Collection and waiver or reduction of
duty under duty-deferral programs.

181.54 Verification of claim for drawback,
waiver or reduction of duties.

Subpart F—Commercial Samples and
Goods Returned After Repair or Alteration

181.61 Applicability.

181.62 Commercial samples of negligible
value.

181.63 [Reserved]

19 CFR Ch. | (4-1-17 Edition)

181.64 Goods re-entered after repair or alter-
ation in Canada or Mexico.

Subpart G—Origin Verifications and
Determinations

181.71 Denial of preferential tariff treat-
ment dependent on origin verification
and determination.

181.72 Verification scope and method.

181.73 Notification of verification visit.

181.74 Verification visit procedures.

181.75 Issuance of origin determination.

181.76 Application of origin determinations.

Subpart H—Penalties

181.81 Applicability to NAFTA transactions.
181.82 Exceptions to application of pen-
alties.

Subpart I—Advance Ruling Procedures

181.91 Applicability.

181.92 Definitions and general NAFTA ad-
vance ruling practice.

181.93 Submission of advance ruling re-
quests.

181.94 Nonconforming requests for advance
rulings.

181.95 Oral discussion of issues.

181.96 Change in status of transaction.

181.97 Withdrawal of NAFTA advance ruling
requests.

181.98 Situations in which no NAFTA ad-
vance ruling may be issued.

181.99 Issuance of NAFTA advance rulings
or other advice.

181.100 Effect of NAFTA advance ruling let-
ters; modification and revocation.

181.101 Publication of decisions.

181.102 Administrative and judicial review
of advance rulings.

Subpart J—Review and Appeal of Adverse
Marking Decisions

181.111 Applicability.

181.112 Definitions.

181.113 Request for basis of adverse marking
decision.

181.114 Customs response to request.

181.115 Intervention in importer’s protest.

181.116 Petition regarding adverse marking
decision.

Subpart K—Confidentiality of Business
Information

181.121 Maintenance of confidentiality.
181.122 Disclosure to government authori-
ties.

Subpart L—Rules of Origin

181.131 Rules of origin.
181.132 Disassembly.

386



U.S. Customs and Border Protection, DHS; Treasury

APPENDIX TO PART 181—RULES OF ORIGIN
REGULATIONS

AUTHORITY: 19 U.S.C. 66, 1202 (General Note
3(i), Harmonized Tariff Schedule of the
United States), 1624, 3314;

Subpart D of part 181 also issued under 19
U.S.C. 1520(d).

SOURCE: T.D. 95-68, 60 FR 46364, Sept. 6,
1995, unless otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 181 appear by CBP Dec. No. 16-26, 81 FR
93026, Dec. 20, 2016.

§181.0 Scope.

This part implements the duty pref-
erence and related Customs provisions
applicable to imported goods under the
North American Free Trade Agreement
(the NAFTA) entered into on December
17, 1992, and under the North American
Free Trade Agreement Implementation
Act (107 Stat. 2057) (the Act). Except as
otherwise specified in this part, the
procedures and other requirements set
forth in this part are in addition to the
Customs procedures and requirements
of general application contained else-
where in this chapter. Additional pro-
visions implementing certain aspects
of the NAFTA and the Act are con-
tained in parts 10, 12, 24, 134 and 174 of
this chapter.

Subpart A—General Provisions

§181.1 Definitions.

As used in this part, the following
terms shall have the meanings indi-
cated unless either the context in
which they are used requires a dif-
ferent meaning or a different definition
is prescribed for a particular subpart,
section or other portion of this part:

(a) Canada. Canada, when used in a
geographical rather than governmental
context, means the territory of Canada
as defined in Annex 201.1 of the
NAFTA.

(b) Commercial importation. Commercial
importation means the importation of a
good into the United States, Canada or
Mexico for the purpose of sale, or any
commercial, industrial or other like
use.

(c) Customs administration. Customs
administration means the competent au-
thority that is responsible under the
law of the United States, Canada or

§181.1

Mexico for the administration of its
customs laws and regulations.

(d) Customs duty. Customs duty means
any customs or import duty and a
charge of any kind imposed in connec-
tion with the importation of a good, in-
cluding any form of surtax or sur-
charge in connection with such impor-
tation, other than any:

(1) Charge equivalent to an internal
tax imposed consistently with Article
III:2 of the General Agreement on Tar-
iffs and Trade, or any equivalent provi-
sion of a successor agreement to which
the United States, Canada and Mexico
are party, in respect of like, directly
competitive or substitutable goods of
the United States, Canada or Mexico,
or in respect of goods from which the
imported good has been manufactured
or produced in whole or in part;

(2) Antidumping or countervailing
duty that is applied pursuant to the do-
mestic law of the United States, Can-
ada or Mexico and that is not applied
inconsistently with Chapter Nineteen
of the NAFTA;

(3) Fee or other charge in connection
with importation commensurate with
the cost of services rendered;

(4) Premium offered or collected on
an imported good arising out of any
tendering system in respect of the ad-
ministration of quantitative import re-
strictions, tariff rate quotas or tariff
preference levels; and

(5) Fee applied pursuant to section 22
of the U.S. Agricultural Adjustment
Act, subject to the provisions of Chap-
ter Seven of the NAFTA.

(e) Determination of origin. Determina-
tion of origin means a determination as
to whether a good qualifies as a good
originating in the United States, Can-
ada and/or Mexico under the rules set
forth in General Note 12, HTSUS, and
in the appendix to this part.

(f) Exporter. Exporter means an ex-
porter located, and required under this
part to maintain records regarding ex-
portations of a good, in the United
States, Canada or Mexico.

(g) Generally Accepted Accounting
Principles. Generally Accepted Account-
ing Principles means the recognized
consensus or substantial authoritative
support in the United States, Canada
or Mexico with respect to the recording
of revenues, expenses, costs, assets and
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liabilities, the disclosure of informa-
tion and the preparation of financial
statements. Generally Accepted Ac-
counting Principles under this defini-
tion may encompass broad guidelines
of general application as well as de-
tailed standards, practices and proce-
dures.

(h) HTSUS. HTSUS means the Har-
monized Tariff Schedule of the United
States.

(i) Importer. Importer means an im-
porter located, and required under this
part to maintain records regarding im-
portations of a good, in the United
States, Canada or Mexico.

(j) Intermediate material. Intermediate
material means an ‘‘intermediate mate-
rial”’ as defined in the appendix to this
part.

(k) Marking Rules. Marking Rules
means the “NAFTA Marking Rules’ as
defined in §134.1(j) of this chapter.

(1) Measure. Measure means any law,
regulation, procedure, requirement or
practice.

(m) Mexico. Mexico, when used in a
geographical rather than governmental
context, means the territory of Mexico
as defined in Annex 201.1 of the
NAFTA.

(n) NAFTA. NAFTA means the North
American Free Trade Agreement ap-
proved by the Congress under section
101(a) of the North American Free
Trade Agreement Implementation Act
(107 Stat. 2067).

(0) NAFTA drawback. NAFTA draw-
back means any drawback, waiver or
reduction of U.S. customs duty pro-
vided for in subpart E of this part.

(p) Net cost of a good. Net cost of a good
means the ‘‘net cost of a good” as de-
fined in the appendix to this part.

(a) Originating. Originating, when used
with regard to a good or a material,
means a good or material which quali-
fies as originating in the United
States, Canada and/or Mexico under
the rules set forth in General Note 12,
HTSUS, and in the appendix to this
part.

(r) Person. Person means a natural
person or an enterprise.

(s) Preferential tariff treatment. Pref-
erential tariff treatment means the duty
rate applicable to an originating good
or to a good to which appendix 6.B. to
Annex 300-B of the NAFTA applies.

19 CFR Ch. | (4-1-17 Edition)

(t) Producer. Producer means a pro-
ducer as defined in the appendix to this
part.

(u) Production. Production means pro-
duction as defined in the appendix to
this part.

(v) Transaction wvalue. Transaction
value means transaction value as de-
fined in the appendix to this part.

(w) United States. United States, when
used in a geographical rather than gov-
ernmental context, means the territory
of the United States as defined in
Annex 201.1 of the NAFTA.

(x) Used. Used means used as defined
in the appendix to this part.

(y) Value. Value means the value of a
good or material for purposes of calcu-
lating customs duties or for purposes of
applying the provisions of the appendix
to this part.

Subpart B—Export Requirements

§181.11 Certificate of Origin.

(a) General. A Certificate of Origin
shall be employed to certify that a
good being exported either from the
United States into Canada or Mexico or
from Canada or Mexico into the United
States qualifies as an originating good
for purposes of preferential tariff treat-
ment under the NAFTA.

(b) Preparation of Certificate in the
United States. An exporter in the United
States who completes and signs a Cer-
tificate of Origin for the purpose set
forth in paragraph (a) of this section
shall use Customs Form 434, or its elec-
tronic equivalent or such other me-
dium or format as approved by the Ca-
nadian or Mexican customs administra-
tion for that purpose. Where the U.S.
exporter is not the producer of the
good, that exporter may complete and
sign a Certificate on the basis of:

(1) Its knowledge of whether the good
qualifies as an originating good;

(2) Its reasonable reliance on the pro-
ducer’s written representation that the
good qualifies as an originating good;
or

(3) A completed and signed Certifi-
cate for the good voluntarily provided
to the exporter by the producer.

(c) Submission of Certificate to Customs.
An exporter in the United States, and a
producer in the United States who has
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voluntarily provided a copy of a Cer-
tificate of Origin to that exporter pur-
suant to paragraph (b)(3) of this sec-
tion, shall provide a copy of the Certifi-
cate to Customs upon request.

(d) Notification of errors in Certificate.
An exporter or producer in the United
States who has completed and signed a
Certificate of Origin, and who has rea-
son to believe that the Certificate con-
tains information that is not correct,
shall within 30 calendar days after the
date of discovery of the error notify in
writing all persons to whom the Cer-
tificate was given by the exporter or
producer of any change that could af-
fect the accuracy or validity of the
Certificate.

[T.D. 9568, 60 FR 46364, Sept. 6, 1995, as
amended by CBP Dec. 15-14, 80 FR 61292, Oct.
13, 2015]

§181.12 Maintenance and availability
of records.

(a) Maintenance of records—(1) Gen-
eral. An exporter or producer in the
United States who completes and signs
a Certificate of Origin shall maintain
in the United States, for five years
after the date on which the Certificate
was signed, the Certificate (or copy
thereof) and all other records relating
to the origin of a good for which pref-
erential tariff treatment may be
claimed in Canada or Mexico, including
records associated with:

(i) The purchase of, cost of, value of,
and payment for, the good that is ex-
ported from the United States;

(ii) The purchase of, cost of, value of,
and payment for, all materials, includ-
ing indirect materials, used in the pro-
duction of the good that is exported
from the United States; and

(iii) The production of the good in
the form in which the good is exported
from the United States.

(2) Method of maintenance. The
records referred to in paragraph (a) of
this section shall be maintained in ac-
cordance with the Generally Accepted
Accounting Principles applied in the
United States and may be maintained
in hard-copy form, on microfilm or
microfiche or in automated record
storage devices (for example, magnetic
discs and tapes) if associated computer
programs are available to facilitate re-
trieval of the data in a usable form.

§181.13

(b) Awvailability of records—(1) To Cus-
toms. For purposes of determining com-
pliance with the provisions of this part,
the records required to be maintained
under this section shall be made avail-
able for examination and inspection by
the Center director or other appro-
priate Customs officer in the same
manner as provided in part 163 of this
chapter in the case of U.S. importer
records.

(2) To the Canadian or Mexican cus-
toms administration. If a U.S. exporter
or producer receives notification of,
and consents to, an origin verification
visit by the Canadian or Mexican cus-
toms administration under Article 506
of the NAFTA (see §181.74(e) of this
part), such consent shall constitute
agreement by the U.S. exporter or pro-
ducer to make available to an officer of
that customs administration all
records required to be maintained
under this section and to provide facili-
ties for the inspection thereof. If, dur-
ing the course of an origin verification
of a U.S. producer, the Canadian or
Mexican customs administration finds
that the U.S. producer has failed to
maintain its records in accordance
with the Generally Accepted Account-
ing Principles applied in the United
States, that customs administration
will so inform the U.S. producer in
writing and will give the U.S. producer
60 calendar days to conform the records
to those Principles. If a U.S. exporter
or producer fails to maintain records or
make records available to the Cana-
dian or Mexican customs administra-
tion in accordance with the provisions
of this section, or if a U.S. producer
fails to conform its records to Gen-
erally Accepted Accounting Principles
as provided in this paragraph, the Ca-
nadian or Mexican customs administra-
tion may deny preferential tariff treat-
ment to the good that is the subject of
the verification visit.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 98-56, 63 FR 32955, June 16,
1998]

§181.13 Failure to comply with re-
quirements.

The port director may apply such
measures as the circumstances may
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warrant where an exporter or a pro-
ducer in the United States fails to com-
ply with any requirement of this part.
Such measures may include the impo-
sition of penalties pursuant to 19
U.S.C. 1508(e) for failure to retain
records required to be maintained
under §181.12.

[T.D. 9568, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 98-56, 63 FR 32955, June 16,
1998]

Subpart C—Import Requirements

§181.21 Filing of claim for preferential
tariff treatment upon importation.

(a) Declaration. In connection with a
claim for preferential tariff treatment,
or for the exemption from the mer-
chandise processing fee, for a good
under the NAFTA, the U.S. importer
must make a formal declaration that
the good qualifies for such treatment.
The declaration may be made by in-
cluding on the entry summary, or
equivalent documentation, including
electronic submissions, the symbol
“CA” for a good of Canada, or the sym-
bol “MX” for a good of Mexico, as a
prefix to the subheading of the HTSUS
under which each qualifying good is
classified. HExcept as otherwise pro-
vided in 19 CFR 181.22 and except in the
case of a good to which Appendix 6.B to
Annex 300-B of the NAFTA applies (see
also 19 CFR 102.25), the declaration
must be based on a complete and prop-
erly executed original Certificate of
Origin, or copy thereof, which is in the
possession of the importer and which
covers the good being imported.

(b) Corrected declaration. If, after
making the declaration required under
paragraph (a) of this section or under
§181.32(b)(2) of this part, the U.S. im-
porter has reason to believe that a Cer-
tificate of Origin on which a declara-
tion was based contains information
that is not correct, the importer shall
within 30 calendar days after the date
of discovery of the error make a cor-
rected declaration and pay any duties
that may be due. A corrected declara-
tion shall be effected by submission of
a letter or other written statement to

19 CFR Ch. | (4-1-17 Edition)

the CBP office where the original dec-
laration was filed.

[T.D. 9568, 60 FR 46364, Sept. 6, 1995, as
amended by CBP Dec. 07-76, 72 FR 52782,
Sept. 17, 2007]

§181.22 Maintenance of records and
submission of Certificate by im-
porter.

(a) Maintenance of records. Each im-
porter claiming preferential tariff
treatment for a good imported into the
United States shall maintain in the
United States, for five years after the
date of entry of the good, all docu-
mentation relating to the importation
of the good. Such documentation shall
include a copy of the Certificate of Ori-
gin and any other relevant records as
specified in §163.1(a) of this chapter.

(b) Submission of Certificate. An im-
porter who claims preferential tariff
treatment on a good under §181.21 of
this part shall provide, at the request
of the Center director, a copy of each
Certificate of Origin pertaining to the
good which is in the possession of the
importer. A Certificate of Origin sub-
mitted to CBP under this paragraph or
under §181.32(b)(3) of this part:

(1) Shall be on CBP Form 434, or its
electronic equivalent including pri-
vately-printed copies thereof, or on
such other form as approved by the Ca-
nadian or Mexican customs adminis-
tration, or, as an alternative to CBP
Form 434 or such other approved form,
in an approved computerized format or
such other medium or format as is ap-
proved by the Office of International
Trade, U.S. Customs and Border Pro-
tection, Washington, DC 20229. An al-
ternative format must contain the
same information and certification set
forth on CBP Form 434;

(2) Shall be signed by the exporter or
by the exporter’s authorized agent hav-
ing knowledge of the relevant facts;

(3) Shall be completed either in the
English language or in the language of
the country from which the good is ex-
ported. If the Certificate is completed
in a language other than English, the
importer shall also provide to the Cen-
ter director, upon request, a written
English translation thereof;
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(4) Shall be accepted by CBP for four
years after the date on which the Cer-
tificate was signed by the exporter or
producer; and

(5) May be applicable to:

(i) A single importation of a good
into the United States, including a sin-
gle shipment that results in the filing
of one or more entries and a series of
shipments that results in the filing of
one entry; or

(ii) Multiple importations of iden-
tical goods into the United States that
occur within a specified period, not ex-
ceeding 12 months, set out therein by
the exporter or producer.

(c) Acceptance of Certificate. A Certifi-
cate of Origin shall be accepted by the
Center director as valid for the purpose
set forth in §181.11(a) of this part, pro-
vided that the Certificate is completed,
signed and dated in accordance with
the requirements of paragraph (b) of
this section. If the Center director de-
termines that a Certificate is illegible
or defective or has not been completed
in accordance with paragraph (b) of
this section, the importer shall be
given a period of not less than five
working days to submit a corrected
Certificate. Acceptance of a Certificate
will result in the granting of pref-
erential tariff treatment to the im-
ported good unless, in connection with
an origin verification initiated under
subpart G of this part or based on a
pattern of conduct within the meaning
of §181.76(c) of this part, the Center di-
rector determines that the imported
good does not qualify as an originating
good or should not be accorded such
treatment for any other reason as spe-
cifically provided for elsewhere in this
part. A Certificate shall not be accept-
ed in connection with subsequent im-
portations during a period referred to
in paragraph (b)(5)(ii) of this section if,
based on an origin verification under
subpart G of this part, the Center di-
rector determined that a previously
imported identical good covered by the
Certificate did not qualify as an origi-
nating good.

(d) Certificate not required—(1) Gen-
eral. Except as otherwise provided in
paragraph (d)(2) of this section, an im-
porter shall not be required to have a
Certificate of Origin in his possession
for:

§181.22

(i) An importation of a good for
which the port director or Center direc-
tor before January 19, 2017, or the Cen-
ter director on or after January 19,
2017, has in writing waived the require-
ment for a Certificate of Origin be-
cause the port director or Center direc-
tor is otherwise satisfied that the good
qualifies for preferential tariff treat-
ment under the NAFTA;

(ii) A non-commercial importation of
a good; or

(iii) A commercial importation for
which the total value of originating
goods does not exceed US$2,500, pro-
vided that, unless waived by the Center
director, the producer, exporter, im-
porter or authorized agent includes on,
or attaches to, the invoice or other
document accompanying the shipment
the following signed statement:

I hereby certify that the good covered by
this shipment qualifies as an originating
good for purposes of preferential tariff treat-
ment under the NAFTA.

Check One:
() Producer
() Exporter
() Importer
() Agent

Name

Title

Address

Signature and Date

(2) Exception. If the Center director
determines that an importation de-
scribed in paragraph (d)(1) of this sec-
tion forms part of a series of importa-
tions that may reasonably be consid-
ered to have been undertaken or ar-
ranged for the purpose of avoiding a
certification requirement set forth in
this part, the Center director shall no-
tify the importer in writing that for
that importation the importer must
have in his possession a valid Certifi-
cate of Origin to support the claim for
preferential tariff treatment. The im-
porter shall have 30 calendar days from
the date of the written notice to obtain
a valid Certificate, and a failure to
timely obtain the Certificate will re-
sult in denial of the claim for pref-
erential tariff treatment. For purposes
of paragraph (d)(2) of this section, a
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‘“‘series of importations’” means two or
more entries covering goods arriving
on the same day from the same ex-
porter and consigned to the same per-
son.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 98-56, 63 FR 32955, June 16,
1998; CBP Dec. 07-76, 72 FR 52782, Sept. 17,
2007; CBP Dec. 15-14, 80 FR 61292, Oct. 13, 2015;
CBP Dec. No. 16-26, 81 FR 93026, Dec. 20, 2016]

§181.23 Effect of noncompliance; fail-
ure to provide documentation re-
garding transshipment.

(a) Effect of noncompliance. If the im-
porter fails to comply with any re-
quirement under this part, including
submission of a Certificate of Origin
under §181.22(b) or submission of a cor-
rected Certificate under §181.22(c), the
Center director may deny preferential
tariff treatment to the imported good.

(b) Failure to provide documentation re-
garding transshipment. Where the re-
quirements for preferential tariff treat-
ment set forth elsewhere in this part
are met, the Center director neverthe-
less may deny preferential tariff treat-
ment to an originating good if the good
is shipped through or transshipped in a
country other than the United States,
Canada or Mexico and the importer of
the good does not provide, at the re-
quest of the Center director, copies of
the customs control documents that
indicate to the satisfaction of the Cen-
ter director that the good remained
under customs control while in such
other country.

Subpart D—Post-Importation Duty
Refund Claims

§181.31 Right to make post-importa-
tion claim and refund duties.

Notwithstanding any other available
remedy, including the right to amend
an entry so long as liquidation of the
entry has not become final, where a
good would have qualified as an origi-
nating good when it was imported into
the United States but no claim for
preferential tariff treatment on that
originating good was made at that
time under §181.21(a) of this part, the
importer of that good may file a claim
for a refund of any excess duties at any
time within one year after the date of
importation of the good in accordance

19 CFR Ch. | (4-1-17 Edition)

with the procedures set forth in §181.32
of this part. Subject to the provisions
of §181.23 of this part, Customs may re-
fund any excess duties by liquidation
or reliquidation of the entry covering
the good in accordance with §181.33(c)
of this part.

§181.32

(a) Place of filing. A post-importation
claim for a refund under §181.31 of this
part shall be filed with CBP, either at
the port of entry or electronically.

(b) Contents of claim. A post-importa-
tion claim for a refund shall be filed by
presentation of the following:

(1) A written declaration stating that
the good qualified as an originating
good at the time of importation and
setting forth the number and date of
the entry covering the good;

(2) Subject to §181.22(d) of this part, a
copy of each Certificate of Origin (see
§181.11 of this part) pertaining to the
good;

(3) A written statement indicating
whether or not the importer of the
good provided a copy of the entry sum-
mary or equivalent documentation to
any other person. If such documenta-
tion was so provided, the statement
shall identify each recipient by name,
Customs identification number and ad-
dress and shall specify the date on
which the documentation was provided;

(4) A written statement indicating
whether or not the importer of the
good is aware of any claim for refund,
waiver or reduction of duties relating
to the good within the meaning of Arti-
cle 303 of the NAFTA (see subpart E of
this part). If the importer is aware of
any such claim, the statement shall
identify each claim by number and
date and shall identify the person who
made the claim by name, Customs
identification number and address; and

(5) A written statement indicating
whether or not any person has filed a
protest or a petition or request for re-
liquidation relating to the good under
any provision of law, and if any such
protest or petition or request for re-
liquidation has been filed, the state-
ment shall identify the protest, peti-
tion or request by number and date.

Filing procedures.
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§181.33 Customs
dures.

(a) Status determination. After receipt
of a post-importation claim under
§181.32 of this part, the Center director
shall determine whether the entry cov-
ering the good has been liquidated and,
if liquidation has taken place, whether
the liquidation has become final.

(b) Pending protest, petition or request
for reliquidation or judicial review. If the
Center director determines that any
protest or any petition or request for
reliquidation relating to the good has
not been finally decided, the Center di-
rector shall suspend action on the
claim filed under this subpart until the
decision on the protest, petition or re-
quest becomes final. If a summons in-
volving the tariff classification or
dutiability of the good is filed in the
Court of International Trade, the Cen-
ter director shall suspend action on the
claim filed under this subpart until ju-
dicial review has been completed.

(c) Allowance of claim—(1) Unliqui-
dated entry. If the Center director de-
termines that a claim for a refund filed
under this subpart should be allowed
and the entry covering the good has
not been liquidated, the Center direc-
tor shall take into account the claim
for refund under this subpart in con-
nection with the liquidation of the
entry.

(2) Liquidated entry. If the Center di-
rector determines that a claim for a re-
fund filed under this subpart should be
allowed and the entry covering the
good has been liquidated, whether or
not the liquidation has become final,
the entry must be reliquidated in order
to effect a refund of duties pursuant to
this subpart. If the entry is otherwise
to be reliquidated based on administra-
tive review of a protest or petition for
reliquidation or as a result of judicial
review, the Center director shall reliq-
uidate the entry taking into account
the claim for refund under this sub-
part.

(3) Information to be provided to Can-
ada or Mezxico. If any information is
provided to Customs pursuant to
§181.32(b) (4) or (5) of this part, that in-
formation, together with notice of the
allowance of the claim and the amount
of duty refunded pursuant to this sub-
part, shall be provided by the Center

processing proce-
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director to the customs administration
of the country from which the good
was exported.

(d) Denial of claim—(1) General. The
Center director may deny a claim for a
refund filed under this subpart if the
claim was not filed timely, if the im-
porter has not complied with the re-
quirements of this subpart, if the Cer-
tificate of Origin submitted under
§181.32(b)(3) of this part cannot be ac-
cepted as valid (see §181.22(c) of this
part), or if, following initiation of an
origin verification under §181.72(a) of
this part, the Center director deter-
mines either that the imported good
did not qualify as an originating good
at the time of importation or that a
basis exists upon which preferential
tariff treatment may be denied under
§181.72(d), §181.74(c) or §181.76(c) of this
part.

(2) Unliquidated entry. If the Center
director determines that a claim for a
refund filed under this subpart should
be denied and the entry covering the
good has not been liquidated, the Cen-
ter director shall deny the claim in
connection with the liquidation of the
entry, and written notice of the denial
and the reason therefor shall be given
to the importer and, in the case of a de-
nial on the merits, to any person who
completed and signed a Certificate of
Origin relating to the good. Each no-
tice of denial given to a person who
completed and signed a Certificate of
Origin shall also include a statement
regarding the right to file a protest
against the denial under part 174 of
this chapter.

(3) Liquidated entry. If the Center di-
rector determines that a claim for a re-
fund filed under this subpart should be
denied and the entry covering the good
has been liquidated, whether or not the
liquidation has become final, the claim
may be denied without reliquidation of
the entry. If the entry is otherwise to
be reliquidated based on administra-
tive review of a protest or petition for
reliquidation or as a result of judicial
review, such reliquidation may include
denial of the claim filed under this sub-
part. In either case, the Center director
shall give written notice of the denial
and the reason therefor to the importer
and, in the case of a denial on the mer-
its, to any person who completed and
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signed a Certificate of Origin relating
to the good. Each notice of denial given
to a person who completed and signed a
Certificate of Origin shall also include
a statement regarding the right to file
a protest against the denial under part
174 of this chapter.

Subpart E—Restrictions on Draw-
back and Duty-Deferral Pro-
grams

§181.41 Applicability.

This subpart sets forth the provisions
regarding drawback claims and duty-
deferral programs under Article 303 of
the NAFTA and applies to any good
that is a ‘‘good subject to NAFTA
drawback’ within the meaning of 19
U.S.C. 3333. Except in the case of
§181.42(d), the provisions of this sub-
part apply to goods which are imported
into the United States and then subse-
quently exported from the United
States to Canada on or after January 1,
1996, or to Mexico on or after January
1, 2001. The requirements and proce-
dures set forth in this subpart for
NAFTA drawback are in addition to
the general definitions, requirements
and procedures for all drawback claims
set forth in part 191 of this chapter, un-
less otherwise specifically provided in
this subpart. Also, the requirements
and procedures set forth in this subpart
for NAFTA duty-deferral programs are
in addition to the requirements and
procedures for manipulation, manufac-
turing and smelting and refining ware-
houses contained in part 19 and part 144
of this chapter, for foreign trade zones
under part 146 of this chapter, and for
temporary importations under bond
contained in part 10 of this chapter.

§181.42 Duties and fees not subject to
drawback.

The following duties or fees which
may be applicable to a good entered for
consumption in the Customs territory
of the United States are not subject to
drawback under this subpart:

(a) Antidumping and countervailing
duties;

(b) A premium offered or collected on
a good with respect to quantitative im-
port restrictions, tariff rate quotas or
tariff preference levels;
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(c) Fees applied under section 22 of
the U.S. Agricultural Adjustment Act;
and

(d) Customs duties paid or owed
under unused merchandise substitution
drawback. There shall be no payment
of such drawback under 19 U.S.C.
1313(j)(2) on goods exported to Canada
or Mexico on or after January 1, 1994.

§181.43 Eligible goods subject to draw-
back.

Except as otherwise provided in this
subpart, drawback is authorized for an
imported good that is entered for con-
sumption and is:

(a) Subsequently exported to Canada
or Mexico (see 19 U.S.C. 1313(G)(1));

(b) Used as a material in the produc-
tion of another good that is subse-
quently exported to Canada or Mexico
(see 19 U.S.C. 1313(a)); or

(c) Substituted by a good of the same
kind and quality as defined in §181.44(c)
of this subpart and used as a material
in the production of another good that
is subsequently exported to Canada or
Mexico (see 19 U.S.C. 1313(b)).

§181.44 Calculation of drawback.

(a) General. Except in the case of
goods specified in §181.45 of this part,
drawback of the duties previously paid
upon importation of a good into the
United States may be granted by the
United States, upon presentation of a
NAFTA drawback claim under this
subpart, on the lower amount of:

(1) The total duties paid or owed on
the good in the United States; or

(2) The total amount of duties paid
on the exported good upon subsequent
importation into Canada or Mexico.

(b) Individual relative value and duty
comparison principle. For purposes of
this section, relative value shall be de-
termined, and the comparison between
the duties referred to in paragraph
(a)(1) of this section and the duties re-
ferred to in paragraph (a)(2) of this sec-
tion shall be made, separately with ref-
erence to each individual exported
good, including where two components
or materials are used to produce one
exported good or one component or ma-
terial is divided among multiple ex-
ported goods.

Example. Upon importation of Chemical X
into the United States, Company A entered
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Chemical X and paid $2.00 in duties. Com-
pany A processed Chemical X into Products
Y and Z, each having the same relative
value; that is, $1.00 in duty is attributable to
Product Y and $1.00 in duty is attributable to
Product Z. Company A exported Product Y
to Canada and Canada assessed a free rate of
duty. Company A exported Product Z to
Mexico and Mexico assessed the equivalent
of US$2.00 in duty. There is no entitlement
to drawback on the export of Product Y to
Canada because zero is the lesser amount
when compared to the $1.00 in duty attrib-
utable to Product Y as a result of the separa-
tion of Chemical X into Products Y and Z.
There would be entitlement to drawback on
the export to Mexico, consisting of the $1.00
duty attributable to Product Z, because that
amount is the lesser amount when com-
paring the duty paid to the United States
and the USS$ equivalent duty paid to Mexico.

(¢c) Direct identification manufacturing
drawback under 19 U.S.C. 1313(a). Upon
presentation of the NAFTA drawback
claim under 19 U.S.C. 1313(a), in which
the amount of drawback payable is
based on the lesser amount of the cus-
toms duties paid on the good either to
the United States or to Canada or Mex-
ico, the amount of drawback refunded
shall not exceed 99 percent of the duty
paid on such imported merchandise
into the United States.

Example 1. Upon the importation of Prod-
uct X to the United States from Japan, Com-
pany A paid $2.00 in duties. Company A man-
ufactured the imported Product X into Prod-
uct Y, and subsequently exported it to Mex-
ico. Mexico assessed the equivalent of
US$11.00 in duties upon importation of Prod-
uct Y. Upon presenting a drawback claim in
the United States, in accordance with 19
U.S.C. 1313(a), Company A would be entitled
to a refund of 99 percent of the $2.00, or $1.98.
The $2.00 paid by Company A (less 1 percent)
on the importation of Product X into the
United States is a lesser amount of duties
than the total amount of customs duties
paid to Mexico (the equivalent of US$11.00)
on Product Y.

Example 2. Upon the importation of Prod-
uct X into the United States from Hong
Kong, Company A entered Product X and
paid $5.00 in duties. Company A manufac-
tured Product X into Product Y, sold it to
Company B in Mexico and subsequently ex-
ported it to Mexico. Company A reserved its
right to drawback. Upon Product Y’s impor-
tation, Company B was assessed a free rate
of duty. Company A’s claim for drawback
will be denied because Company A is entitled
to zero drawback for the reason that, as be-
tween the duty paid in the United States and
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the duty paid in Mexico, the duty in Mexico
was zero.

(d) Substitution manufacturing draw-
back under 19 U.S.C. 1313(b). Upon pres-
entation of a NAFTA drawback claim
under 19 U.S.C. 1313(b), on which the
amount of drawback payable is based
on the lesser amount of the customs
duties paid on the good either to the
United States or to Canada or Mexico,
the amount of drawback is the same as
that which would have been allowed
had the substituted merchandise used
in manufacture been itself imported.
For purposes of drawback under this
subpart, the term ‘‘same kind and qual-
ity used in §1313(b) (see §191.2(x)(1) of
this chapter) shall have the same
meaning as the term ‘‘identical or
similar good” used in Article 303 of the
NAFTA except that there shall be no
requirement that the good be manufac-
tured in the same country.

Example 1. Upon importation of Product X
from Japan to the United States, Company A
paid $5.00 in duties. Company A substituted a
same kind and quality domestic Product X
for the Japanese Product X in its production
of Product Y under its 19 U.S.C. 1313(b) draw-
back contract. Company A sold Product Y to
Company B which subsequently exported it
to Canada. On the importation of Product Y
by Company B, Company B paid the equiva-
lent of US$2.00 in duties assessed by Revenue
Canada and waived its right to drawback to
Company A. Company A is entitled to obtain
drawback under 19 U.S.C. 1313(b) in the
United States in the amount of $1.98 (or 99
percent of the US$2.00 equivalent Company B
paid in duty to Canada) since that $2.00 was
the lesser of the total amount of customs du-
ties paid on the product to either Canada or
the United States.

Example 2. Same facts as above example,
but Company B paid the equivalent of
US$5.00 to Revenue Canada. Company A is
entitled to obtain $4.95 in drawback (a refund
of 99 percent of $5.00 paid to the United
States). Since the same amount of duty was
assessed by each country, drawback is allow-
able because the drawback paid does not ex-
ceed the lesser amount paid.

(e) Meats cured with imported salt.
Meats, whether packed or smoked,
which have been cured with imported
salt may be eligible for drawback in
aggregate amounts of not less than $100
in duties paid on the imported salt
upon exportation of the meats to Can-
ada or Mexico (see 19 U.S.C. 1313(f)).
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Example. Company Z produced Virginia
smoked ham on its Smithfield, Virginia
farm, using 4,000 pounds of imported salt in
curing the meat. The salt was imported from
an HTSUS Column 2 country, with a duty of
$200. Upon exportation of the hams to Mex-
ico, Company Z pays the equivalent of
US$250.00 in duties to Mexico. Company Z is
entitled to drawback of the full 100 percent
of the $200.00 in duties it paid on the impor-
tation of the salt into the United States be-
cause that $200.00 is a lesser amount than the
total amount of customs duties paid to Mex-
ico on the exported meat.

(f) Jet aircraft engines. A foreign-built
jet aircraft engine that has been over-
hauled, repaired, rebuilt, or recondi-
tioned in the United States with the
use of imported merchandise, including
parts, may be eligible for drawback of
duties paid on the imported merchan-
dise in aggregate amounts of not less
than $100 upon exportation of the en-
gine to Canada or Mexico (19 U.S.C.
1313(h)).

Example. A Swedish-made jet aircraft en-
gine is repaired in the United States using
imported parts from Korea on which $160.00
in duties have been paid by Company W. The
engine is subsequently exported to Canada
by Company W and Company W pays the
equivalent of US$260.00 in duties to Canada.
Upon showing the country in which the en-
gine was manufactured and a description of
the processing performed thereon in the
United States on Customs Form 7551, appro-
priately modified, Company W is entitled to
the full refund of the duties paid to the
United States since that $160.00 was a lesser
amount than the duties paid on the engine to
Canada.

(g) Unused goods wunder 19 U.S.C.
1313(7)(1) that have changed in condition.
An imported good that is unused in the
United States under 19 U.S.C. 1313(j)(1)
and that is shipped to Canada or Mex-
ico not in the same condition within
the meaning of §181.45(b)(1) may be eli-
gible for drawback under this section,
except when the shipment to Canada or
Mexico does not constitute an expor-
tation under 19 U.S.C. 1313(j)(4).

Example. Upon importation of Product X
from Spain to the United States, the U.S.
importer pays $10.00 in duties. While in the
original package in the importer’s ware-
house, Product X becomes damaged. A Cana-
dian purchaser buys Product X and imports
it into Canada and pays the equivalent of
US$5.00 in duties assessed by Revenue Can-
ada. The Canadian purchaser who exported
Product X from the United States to Canada
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and who otherwise qualifies for drawback is
entitled to drawback under 19 U.S.C.
1313(j)(1) in the amount of $4.95 (99 percent of
the US$5.00 equivalent in duties paid to Can-
ada). Eligibility for full drawback of the
$10.00 in U.S. duties under §181.45(b) would be
precluded because Product X, although un-
used, was not exported to Canada in the
same condition as when imported into the
United States within the meaning of
§181.45(b)(1).

[T.D. 9568, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 98-16, 63 FR 11005, Mar. 5,
1998]

§181.45
back.

Goods eligible for full draw-

(a) Goods originating in Canada or
Mexico. A Canadian or Mexican origi-
nating good that is dutiable and is im-
ported into the United States is eligi-
ble for drawback without regard to the
limitation on drawback set forth in
§181.44 of this part if that originating
good is:

(1) Subsequently exported to Canada
or Mexico;

(2) Used as a material in the produc-
tion of another good that is subse-
quently exported to Canada or Mexico;
or

(3) Substituted by a good of the same
kind and quality and used as a mate-
rial in the production of another good
that is subsequently exported to Can-
ada or Mexico.

Example. Company A imports a dutiable (3
percent rate) Canadian originating good.
During Company A’s manufacturing process,
Company A substitutes a German good of the
same kind and quality (on which duty was
paid at a 2.5 percent rate) in the production
of another good that is subsequently ex-
ported to Canada. Company A may designate
the dutiable Canadian entry and claim full
drawback (99 percent) on the 3 percent duty
paid under 19 U.S.C. 1313(b). (Note: NAFTA
originating goods will continue to receive
full drawback as they cross NAFTA borders
for successive stages of production until
NAFTA tariffs are fully phased out.)

(b) Claims under 19 U.S.C 1313(j)(1) for
goods in same condition. A good im-
ported into the United States and sub-
sequently exported to Canada or Mex-
ico in the same condition is eligible for
drawback under 19 U.S.C. 1313(j)(1)
without regard to the limitation on
drawback set forth in §181.44 of this
part.

396



U.S. Customs and Border Protection, DHS; Treasury

Example. X imports a desk into the United
States from England and pays $25.00 in duty.
X immediately exports the desk to Z in Mex-
ico and Z pays the equivalent of US$10.00 in
Mexican duties. X can obtain a refund of 99
percent of the $25.00 paid upon importation
of the desk into the United States.

(1) Same condition defined. For pur-
poses of this subpart, a reference to a
good in the ‘‘same condition” includes
a good that has been subjected to any
of the following operations provided
that no such operation materially al-
ters the characteristics of the good:

(i) Mere dilution with water or an-
other substance;

(ii) Cleaning, including removal of
rust, grease, paint or other coatings;

(iii) Application of preservative, in-
cluding lubricants, protective encap-
sulation, or preservation paint;

(iv) Trimming, filing, slitting or cut-
ting;

(v) Putting up in measured doses, or
packing, repacking, packaging or re-
packaging; or

(vi) Testing, marking, labelling, sort-
ing or grading.

(2) Commingling of fungible goods—(i)
General—(A) Inventory of other than all
non-originating goods. Commingling of
fungible originating and non-origi-
nating goods in inventory is
permissable provided that the origin of
the goods and the identification of en-
tries for designation for same condition
drawback are on the basis of an ap-
proved inventory method set forth in
the appendix to this part.

(B) Inventory of the non-originating
goods. If all goods in a particular inven-
tory are non-originating goods, identi-
fication of entries for designation for
same condition drawback shall be on
the basis of one of the accounting
methods in §191.14 of this chapter, as
provided therein.

(ii) Exception. Agricultural goods im-
ported from Mexico may not be com-
mingled with fungible agricultural
goods in the United States for purposes
of same condition drawback under this
subpart.

(c) Goods not conforming to sample or
specifications or shipped without consent
of consignee under 19 U.S.C. 1313(c). An
imported good exported to Canada or
Mexico by reason of failure of the good
to conform to sample or specification
or by reason of shipment of the good
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without the consent of the consignee is
eligible for drawback under 19 U.S.C.
1313(c) without regard to the limitation
on drawback set forth in §181.44 of this
part. Such a good must be returned to
Customs custody for exportation under
Customs supervision within three years
after the release from Customs cus-
tody.

Example. X orders, after seeing a sample in
the ABC Company’s catalog, a certain quan-
tity of 2-by-4 lumber from ABC Company lo-
cated in Honduras. ABC Company, having
run out of the specific lumber, ships instead
a different kind of lumber. X rejects the lum-
ber because it did not conform to the sample
and is asked to send it to a customer of ABC
in Canada. X exports it within 90 days of its
release from Customs custody. X may re-
cover 99 percent of the $500 duties it paid to
U.S. Customs upon the exportation of the
lumber, or $495.00.

(d) Certain goods exported to Canada.
Goods identified in Annex 303.6 of the
NAFTA and in sections 203(a) (7) and
(8) of the North American Free Trade
Agreement Implementation Act, if ex-
ported to Canada, are eligible for draw-
back without regard to the limitation
on drawback set forth in §181.44 of this
part.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 98-16, 63 FR 11005, Mar. 5,
1998]

§181.46 Time and place for filing
drawback claim.

(a) Time of filing. A drawback claim
under this subpart shall be filed or ap-
plied for, as applicable, within 3 years
after the date of exportation of the
goods on which drawback is claimed.
No extension will be granted unless it
is established that a Customs officer
was responsible for the untimely filing.
Drawback shall be allowed only if the
completed good is exported within 5
years after importation of the mer-
chandise identified or designated to
support the claim. A good subject to a
claim for same condition drawback
must be exported before the close of
the 3-year period beginning on the date
of importation of the good into the
United States.

(b) Place of filing. A drawback claim
must be filed at the drawback office(s)
where the manufacturing drawback
contract is on file, whether a general
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rate or specific rate, but exportation
need not occur from that port. To fa-
cilitate expedited processing of claims,
claimants should file same condition
drawback claims in the port where the
examination would take place (see
§191.141(b)(3) (ii) and (iii) of this chap-
ter). Customs must be notified at least
2 working days in advance of the in-
tended date of exportation in order to
have the opportunity to examine the
goods.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 98-16, 63 FR 11005, Mar. 5,
1998]

§181.47
back.

(a) General. A claim for drawback will
be granted, upon the submission of ap-
propriate documentation to substan-
tiate compliance with the drawback
laws and regulations of the United
States, evidence of exportation to Can-
ada or Mexico, and satisfactory evi-
dence of the payment of duties to Can-
ada or Mexico. Unless otherwise pro-
vided in this subpart, the documenta-
tion, filing procedures, time and place
requirements and other applicable pro-
cedures required to determine whether
a good qualifies for drawback must be
in accordance with the provisions of
part 191 of this chapter; however, a
drawback claim subject to the provi-
sions of this subpart must be filed sepa-
rately from any part 191 drawback
claim (that is, a claim that involves
goods exported to countries other than
Canada or Mexico). Claims inappropri-
ately filed or otherwise not completed
within the 3-year period specified in
§181.46 of this part will be considered
abandoned.

(b) Complete drawback claim—(1) Gen-
eral. A complete drawback claim under
this subpart must consist of the filing
of the appropriate completed drawback
entry form, evidence of exportation (a
copy of the Canadian or Mexican cus-
toms entry showing the amount of
duty paid to Canada or Mexico) and its
supporting documents, certificate(s) of
delivery, when necessary, or certifi-
cate(s) of manufacture and delivery,
and a certification from the Canadian
or Mexican importer as to the amount
of duties paid. Each drawback entry
form filed under this subpart must be

Completion of claim for draw-
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conspicuously marked at the top with
the word “NAFTA”.

(2) Specific claims. The following docu-
mentation, for the drawback claims
specified below, must be submitted to
CBP in order for a drawback claim to
be processed under this subpart. Miss-
ing documentation or incorrect or in-
complete information on required cus-
toms forms or supporting documenta-
tion will result in an incomplete draw-
back claim.

(i) Manufacturing drawback claim. The
following must be submitted in connec-
tion with a claim for direct identifica-
tion manufacturing drawback or sub-
stitution manufacturing drawback:

(A) A completed CBP Form 331, to es-
tablish the manufacture of goods made
with imported merchandise and, if ap-
plicable, the identity of substituted do-
mestic, duty-paid or duty-free mer-
chandise, and including the tariff clas-
sification number of the imported mer-
chandise;

(B) CBP Form 7501, or its electronic
equivalent, or the import entry num-
ber;

(C) Exporter summary procedure, if
applicable. For purposes of this sub-
part, the exporter summary procedure
must include the Canadian or Mexican
customs entry number and the amount
of duty paid to Canada or Mexico;

(D) Evidence of exportation and sat-
isfactory evidence of the payment of
duties in Canada or Mexico, as provided
in paragraph (c) of this section;

(BE) Waiver of right to drawback. If
the person exporting to Canada or Mex-
ico was not the importer or the manu-
facturer, written waivers executed by
the importer or manufacturer and by
any intervening person to whom the
good was transferred must be sub-
mitted in order for the claim to be con-
sidered complete; and

(F) An affidavit of the party claiming
drawback stating that no other draw-
back claim has been made on the des-
ignated goods, that such party has not
provided an exporter’s Certificate of
Origin pertaining to the exported goods
to another party except as stated on
the drawback claim, and that the party
agrees to notify CBP if he subsequently
provides such an exporter’s Certificate
of Origin to any person.
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(ii) Same condition drawback claim
under 19 U.S.C. 1313(5)(1). The following
must be submitted in connection with
a drawback claim covering a good in
the same condition:

(A) A completed CBP Form 7551. In
addition, the tariff classification num-
ber of the imported goods must be re-
corded on the form;

(B) CBP Form 7501, or its electronic
equivalent. The form must show the
entry number, date of entry, port of
importation, date of importation, im-
porting carrier, and importer of record
or ultimate consignee name and the
CBP-assigned or taxpayer identifica-
tion number. Explicit line item infor-
mation must be clearly noted on the
CBP Form 7501 so that the subject
goods are easily discernible;

(C) CBP Form 7505, if applicable, to
trace the movement of the imported
goods after importation;

(D) A certificate of delivery on CBP
Form 7552, or its electronic equivalent,
if applicable, for purposes of tracing
the transfer of ownership of the im-
ported goods from the importer to the
claimant. This is required if the draw-
back claimant is not the original im-
porter of the merchandise which is the
subject of a same condition claim;

(E) CBP Form 7512, if applicable. This
is required for merchandise which is
examined at one port but exported
through border points outside of that
port. Such goods must travel in bond
from the location where they were ex-
amined to the point of the border
crossing (exportation). If examination
is waived, in-bond transportation is not
required;

(F) Notification of intent to export or
waiver of prior notice;

(G) Ewvidence of exportation. Accept-
able documentary evidence of expor-
tation of goods to Canada or Mexico
may include originals or copies of any
of the following documents that are
issued by the exporting carrier: bill of
lading, air waybill, freight waybill, ex-
port ocean bill of lading, Canadian cus-
toms manifest, and cargo manifest.
Supporting documentary evidence
must establish fully the time and fact
of exportation, the identity of the ex-
porter, and the identity and location of
the ultimate consignee of the exported
goods;
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(H) Waiver of right to drawback. If
the party exporting to Canada or Mex-
ico was not the importer, a written
waiver from the importer and from
each intermediate person to whom the
goods were transferred is required in
order for the claim to be considered
complete; and

(I) An affidavit of the party claiming
drawback stating that no other draw-
back claim has been made on the des-
ignated goods.

(iii) Nonconforming or improperly
shipped goods drawback claim. The fol-
lowing must be submitted in the case
of goods not conforming to sample or
specifications or shipped without the
consent of the consignee and subject to
a drawback claim under 19 U.S.C.
1313(c):

(A) CBP Form 7551, completed and
submitted at the time the goods are re-
turned to CBP custody;

(B) CBP Form 7501, or its electronic
equivalent to establish the fact of im-
portation, the receipt of the imported
goods and the identity of the party to
whom drawback is payable (see
§181.48(c) of this part);

(C) Documentary evidence to support
the claim that the goods did not con-
form to sample or specifications or
were shipped without the consent of
the consignee. In the case of noncon-
forming goods, such documentation
may include a copy of a purchase order
and any related documents such as a
specification sheet, catalogue or adver-
tising brochure from the supplier, the
basis for which the order was placed,
and copy of a letter or telex or credit
memo from the supplier indicating ac-
ceptance of the returned merchandise.
This documentation is necessary to es-
tablish that the goods are, in fact,
being returned to the party from which
they were procured or that they are
being sent to the supplier’s other cus-
tomer directly;

(D) CBP Form 7512, if applicable; and

(E) Evidence of exportation, as pro-
vided in paragraph (b)(2)(ii)(G) of this
section.

(iv) Meats cured with imported salt.
The provisions of paragraph (b)(2)(i) of
this section relating to direct identi-
fication manufacturing drawback will
apply to claims for drawback on meats
cured with imported salt filed under
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this subpart insofar as applicable to
and not inconsistent with the provi-
sions of this subpart, and the forms re-
ferred to in that paragraph must be
modified to show that the claim is
being made for refund of duties paid on
salt used in curing meats.

(v) Jet aircraft engines. The provisions
of paragraph (b)(2)(i) of this section re-
lating to direct identification manufac-
turing drawback will apply to claims
for drawback on foreign-built jet air-
craft engines repaired or reconditioned
in the United States filed under this
subpart insofar as applicable to and not
inconsistent with the provisions of this
subpart and the provisions of subpart N
of part 191 of this chapter.

(c) Evidence of exportation and of du-
ties paid in Canada or Mexico. For pur-
poses of this subpart, evidence of ex-
portation and satisfactory evidence of
payment of duties in Canada or Mexico
must consist of one of the following
types of documentation, provided that,
for purposes of evidence of duties paid,
such documentation includes the im-
port entry number, the date of impor-
tation, the tariff classification number,
the rate of duty and the amount of du-
ties paid:

(1) In the case of Canada, the Cana-
dian entry document, referred to as the
Canada Customs Invoice or B-3, pre-
sented with either the K-84 Statement
or the Detailed Coding Statement. A
Canadian customs document that is
not accompanied by a valid receipt is
not adequate evidence of exportation
and payment of duty in Canada;

(2) In the case of Mexico, the Mexican
entry document (the ‘‘pedimento’’);

(3) The final customs duty deter-
mination of Canada or Mexico, or a
copy thereof, respecting the relevant
entry; or

(4) An affidavit, from the person
claiming drawback, which is based on
information received from the im-
porter of the good in Canada or Mexico.

[T.D. 9568, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 98-16, 63 FR 11005, Mar. 5,
1998; CBP Dec. 15-11, 80 FR 47407, Aug. 7, 2015;
CBP Dec. 15-14, 80 FR 61292, Oct. 13, 2015]

§181.48 Person entitled to
drawback.

receive

(a) Manufacturing drawback. The per-
son named as exporter on the notice of
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exportation or on the bill of lading, air
waybill, freight waybill, Canadian or
Mexican customs manifest, cargo
manifest, or certified copies of these
documents, shall be considered the ex-
porter and entitled to manufacturing
drawback, unless the manufacturer or
producer shall reserve the right to
claim drawback. The manufacturer or
producer who reserves this right may
claim drawback, and he shall receive
payment upon production of satisfac-
tory evidence that the reservation was
made with the knowledge and consent
of the exporter. Drawback also may be
granted to the agent of the manufac-
turer, producer, or exporter, or to the
person the manufacturer, producer, ex-
porter, or agent directs in writing to
receive the drawback of duties.

(b)  Nonconforming or improperly
shipped goods drawback. Only the im-
porter of record or the actual owner of
the merchandise or its agent may
claim drawback under 19 U.S.C. 1313(c).

(c) Same condition drawback. The im-
porter of record on the consumption
entry is entitled to claim same condi-
tion drawback under 19 U.S.C. 1313(j)(1)
unless he has in writing waived his
right to claim drawback.

§181.49 Retention of records.

All records required to be kept by the
exporter, importer, manufacturer or
producer under this subpart with re-
spect to manufacturing drawback
claims, and all records kept by others
which complement the records of the

importer, exporter, manufacturer or
producer (see §191.15 (see also
§§191.26(f), 191.38, 191.175(c)) of this

chapter) shall be retained for at least
three years after payment of such
claims. However, any person who issues
a drawback certificate that enables an-
other person to make or perfect a
drawback claim shall keep records in
support of that certificate commencing
on the date that the certificate is
issued and shall retain those records
for three years following the date of
payment of the claim.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as

amended by T.D. 98-16, 63 FR 11006, Mar. 5,
1998]
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§181.50 Liquidation and payment of
drawback claims.

(a) General. When the drawback claim
has been fully completed by the filing
of all required documents, and expor-
tation of the articles has been estab-
lished and the amount of duties paid to
Canada or Mexico has been established,
the entry will be liquidated to deter-
mine the proper amount of drawback
due either in accordance with the limi-
tation on drawback set forth in §181.44
of this part or in accordance with the
regular drawback calculation. The lig-
uidation procedures of subpart G of
part 191 of this chapter shall control
for purposes of this subpart.

(b) Time for liquidation. A drawback
claim shall not be liquidated until ei-
ther a written waiver of the right to
protest under 19 U.S.C. 1514 is filed
with Customs or the liquidation of the
import entry has become final under
U.S. law. In addition, except in the
case of goods covered by §181.45 of this
part, a drawback claim shall not be liq-
uidated for a period of 3 years after the
date of entry of the goods in Canada or
Mexico. A drawback claim may be ad-
justed pursuant to 19 U.S.C.
1508(b)(2)(B)(iii) even after liquidation
of the U.S. import entry has become
final.

(c) Accelerated payment. Accelerated
drawback payment procedures shall
apply as set forth in §191.92 of this
chapter. However, a person who re-
ceives drawback of duties under this
procedure shall repay the duties paid if
a NAFTA drawback claim is adversely
affected thereafter by administrative
or court action.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 98-16, 63 FR 11006, Mar. 5,
1998]

§181.51 Prevention of improper pay-
ment of claims.

(a) Double payment of claim. The draw-
back claimant shall certify to Customs
that he has not earlier received pay-
ment on the same import entry for the
same designation of goods. If, notwith-
standing such a certification, such an
earlier payment was in fact made to
the claimant, the claimant shall repay
any amount paid on the second claim.

(b) Preparation of Certificate of Origin.
The drawback claimant shall, within 30
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calendar days after the filing of the
drawback claim under this subpart,
submit to Customs a written statement
as to whether he has prepared, or has
knowledge that another person has pre-
pared, a Certificate of Origin provided
for under §181.11(a) of this part and per-
taining to the goods which are covered
by the claim. If, following such 30-day
period, the claimant prepares, or other-
wise learns of the existence of, any
such Certificate of Origin, the claimant
shall, within 30 calendar days there-
after, disclose that fact to Customs.

§181.52 Subsequent claims for pref-
erential tariff treatment.

If a claim for a refund of duties is al-
lowed by the Canadian or Mexican cus-

toms administration under Article
502(3) of the NAFTA (post-importation
claim) or wunder any other cir-

cumstance after drawback has been
granted under this subpart, the appro-
priate Customs officer shall reliquidate
the drawback claim and obtain a re-
fund of the amount paid in drawback in
excess of the amount permitted to be
paid under §181.44 of this part.

§181.53 Collection and waiver or re-
duction of duty under duty-deferral
programs.

(a) General—(1) Definitions. The fol-
lowing definitions shall apply for pur-
poses of this section:

(i) Date of exportation. ‘‘Date of expor-
tation’” means the date of importation
into Canada or Mexico as reflected on
the applicable Canadian or Mexican
entry document (see §181.47(c) (1) and
2)).

(i1) Duty-deferral program. A ‘“duty-de-
ferral program’ means any measure
which postpones duty payment upon
arrival of a good in the United States
until withdrawn or removed for expor-
tation to Canada or Mexico or for entry
into a Canadian or Mexican duty-defer-
ral program. Such measures govern
manipulation warehouses, manufac-
turing warehouses, smelting and refin-
ing warehouses, foreign trade zones,
and those temporary importations
under bond that are specified in para-
graph (b)(5) of this section.

(2) Treatment as entered or withdrawn
for consumption—(i) General. (A) Where
a good is imported into the United
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States pursuant to a duty-deferral pro-
gram and is subsequently withdrawn
from the duty-deferral program for ex-
portation to Canada or Mexico or is
used as a material in the production of
another good that is subsequently
withdrawn from the duty-deferral pro-
gram for exportation to Canada or
Mexico, and provided that the good is a
‘“‘good subject to NAFTA drawback”
within the meaning of 19 U.S.C. 3333
and is not described in §181.45 of this
part, the documentation required to be
filed under this section in connection
with the exportation of the good shall,
for purposes of this chapter, constitute
an entry or withdrawal for consump-
tion and the exported good shall be
subject to duty which shall be assessed
in accordance with paragraph (b) of
this section.

(B) Where a good is imported into the
United States pursuant to a duty-defer-
ral program and is subsequently with-
drawn from the duty-deferral program
and entered into a duty-deferral pro-
gram in Canada or Mexico or is used as
a material in the production of another
good that is subsequently withdrawn
from the duty-deferral program and en-
tered into a duty-deferral program in
Canada or Mexico, and provided that
the good is a ‘‘good subject to NAFTA
drawback’ within the meaning of 19
U.S.C. 3333 and is not described in
§181.45, the documentation required to
be filed under this section in connec-
tion with the withdrawal of the good
from the U.S. duty-deferral program
shall, for purposes of this chapter, con-
stitute an entry or withdrawal for con-
sumption and the withdrawn good shall
be subject to duty which shall be as-
sessed in accordance with paragraph (b)
of this section.

(C) Any assessment of duty under
this section shall include the duties
and fees referred to in §181.42 (a)
through (c¢) and the fees provided for in
§24.23 of this chapter; these inclusions
shall not be subject to refund, waiver,
reduction or drawback.

(ii) Bond requirements. The provisions
of §142.4 of this chapter shall apply to
each withdrawal and exportation trans-
action described in paragraph (a)(2)(i)
of this section. However, in applying
the provisions of §142.4 of this chapter
in the context of this section, any ref-
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erence to release from Customs cus-
tody in §142.4 of this chapter shall be
taken to mean exportation to Canada
or Mexico.

(iii) Documentation filing and duty
payment procedures—(A) Persons re-
quired to file. In the circumstances de-
scribed in paragraph (a)(2)(i) of this
section, the documentation described
in paragraph (a)(2)(iii)(B) of this sec-
tion must be filed by one of the fol-
lowing persons:

(I) In the case of a withdrawal of the
goods from a warehouse, the person
who has the right to withdraw the
goods;

(2) In the case of a temporary impor-
tation under bond (TIB) specified in
paragraph (b)(5) of this section, the TIB
importer whether or not he sells the
goods for export to Canada or Mexico
unless §10.31(h) of this chapter applies;
or

(3) In the case of a withdrawal from a
foreign trade zone, the person who has
the right to make entry. However, if a
zone operator is not the person with
the right to make entry of the good,
the zone operator shall be responsible
for the payment of any duty due in the
event the zone operator permits such
other person to remove the goods from
the zone and such other person fails to
comply with §§146.67 and 146.68 of this
chapter.

(B) Documentation required to be filed
and required filing date. The person re-
quired to file shall file Customs Form
7501, or its electronic equivalent, no
later than 10 working days after the
date of exportation to Canada or Mex-
ico or 10 working days after being en-
tered into a duty-deferral program in
Canada or Mexico. Except where the
context otherwise requires and except
as otherwise specifically provided in
this paragraph, the procedures for com-
pleting and filing Customs Form 7501 in
connection with the entry of merchan-
dise under this chapter shall apply for
purposes of this paragraph. For pur-
poses of completing Customs Form 7501
under this paragraph, any reference on
the form to the entry date shall be
taken to refer to the date of expor-
tation of the good or the date the goods
are entered into a duty-deferral pro-
gram in Canada or Mexico. The Cus-
toms Form 7501 required under this
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paragraph may be transmitted elec-
tronically.

(C) Duty payment. The duty estimated
to be due under paragraph (b) of this
section shall be deposited with Cus-
toms 60 calendar days after the date of
exportation of the good. If a good is en-
tered into a duty-deferral program in
Canada or Mexico, the duty estimated
to be due under paragraph (b) of this
section, but without any waiver or re-
duction provided for in that paragraph,
shall be deposited with Customs 60 cal-
endar days after the date the good is
entered into such duty-deferral pro-
gram. Nothing shall preclude the de-
posit of such estimated duty at the
time of filing the Customs Form 7501,
or its electronic equivalent, under
paragraph (a)(2)(iii)(B) of this section
or at any other time within the 60-day
period prescribed in this paragraph.
However, any interest calculation shall
run from the date the duties are re-
quired to be deposited.

(38) Waiver or reduction of duties—(@i)
General. Except in the case of duties
and fees referred to in §§181.42(a)
through (c) and fees provided for in
§24.23 of this chapter, Customs shall
waive or reduce the duties paid or owed
under paragraph (a)(2) of this section
by the person who is required to file
the Customs Form 7501, or its elec-
tronic equivalent, (see paragraph
(a)(2)(iii)(A) of this section) in accord-
ance with paragraph (b) of this section,
provided that a claim for waiver or re-
duction of the duties is filed with Cus-
toms within the appropriate 60-day
time frame. The claim shall be based
on evidence of exportation or entry
into a Canadian or Mexican duty-defer-
ral program and satisfactory evidence
of duties paid in Canada or Mexico (see
§181.47(c)).

(ii) Filing of claim and payment of re-
duced duties. A claim for a waiver or re-
duction of duties under paragraph
(a)(3)(1) of this section shall be made on
Customs Form 7501, or its electronic
equivalent, which shall set forth, in ad-
dition to the information required
under paragraph (a)2)(iii)(B) of this
section, a description of the good ex-
ported to Canada or Mexico and the Ca-
nadian or Mexican import entry num-
ber, date of importation, tariff classi-
fication number, rate of duty and
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amount of duty paid. If a claim for re-
duction of duties is filed under this
paragraph, the reduced duties shall be
deposited with Customs when the claim
is filed.

(iii) Drawback on goods entered into a
duty-deferral program in Canada or Mex-
ico. After goods in a duty-deferral pro-
gram in the United States which have
been sent from the United States and
entered into a duty-deferral program in
Canada or Mexico are then withdrawn
from that Canadian or Mexican duty-
deferral program either for entry into
Canada or Mexico or for export to a
non-NAFTA country, the person who
filed the Customs Form 7501, or its
electronic equivalent, (see paragraph
(a)(2)(iii)(A) of this section) may file a
claim for drawback if the goods are
withdrawn within 5 years from the date
of the original importation of the good
into the United States. If the goods are
entered for consumption in Canada or
Mexico, drawback will be calculated in
accordance with §181.44 of this part.

(4) Liquidation of entry—(@i) If no claim
is filed. If no claim for a waiver or re-
duction of duties is filed in accordance
with paragraph (a)(3) of this section,
Customs shall determine the final du-
ties due under paragraph (a)(2)(i) of
this section and shall post a bulletin
notice of liquidation of the entry filed
under this section in accordance with
§159.9 of this chapter. Where no claim
was filed in accordance with this sec-
tion and Customs fails to liquidate, or
extend liquidation of, the entry filed
under this section within 1 year from
the date of the entry, upon the date of
expiration of that 1-year period the
entry shall be deemed liquidated by op-
eration of law in the amount asserted
by the exporter on the Customs Form
7501, or its electronic equivalent, filed
under paragraph (a)(2)(iii)(A) of this
section. A protest under section 514,
Tariff Act of 1930, as amended (19
U.S.C. 1514), and part 174 of this chap-
ter shall be filed within 90 days from
the date of posting of the notice of lig-
uidation under this section.

(i1) If a claim is filed. If a claim for a
waiver or reduction of duties is filed in
accordance with paragraph (a)3) of
this section, an extension of liquida-
tion of the entry filed under this sec-
tion shall take effect for a period not
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to exceed 3 years from the date the
entry was filed. Before the close of the
extension period, Customs shall lig-
uidate the entry filed under this sec-
tion and shall post a bulletin notice of
liquidation in accordance with §159.9 of
this chapter. If Customs fails to lig-
uidate the entry filed under this sec-
tion within 4 years from the date of the
entry, upon the date of expiration of
that 4-year period the entry shall be
deemed liquidated by operation of law
in the amount asserted by the exporter
on the Customs Form 7501, or its elec-
tronic equivalent, filed under para-
graph (a)(3)(ii) of this section. A pro-
test under section 514, Tariff Act of
1930, as amended (19 U.S.C. 1514), and
part 174 of this chapter shall be filed
within 90 days from the date of posting
of the notice of liquidation under this
section.

(b) Assessment and waiver or reduction
of duty—(1) Manipulation in warehouse.
Where a good subject to NAFTA draw-
back under this subpart is withdrawn
from a bonded warehouse (19 U.S.C.
1562) after manipulation for expor-
tation to Canada or Mexico or for entry
into a duty-deferral program in Canada
or Mexico, duty shall be assessed on
the good in its condition and quantity,
and at its weight, at the time of such
withdrawal from the warehouse and
with such additions to, or deductions
from, the final appraised value as may
be necessary by reason of its change in
condition. Such duty shall be paid no
later than 60 calendar days after the
date of exportation or of entry into the
duty-deferral program of Canada or
Mexico, except that, upon filing of a
proper claim under paragraph (a)(3) of
this section, the duty shall be waived
or reduced in an amount that does not
exceed the lesser of the total amount of
duty payable on the good under this
section or the total amount of customs
duties paid to Canada or Mexico.

(2) Bonded manufacturing warehouse.
Where a good is manufactured in a
bonded warehouse (19 U.S.C. 1311) with
imported materials and is then with-
drawn for exportation to Canada or
Mexico or for entry into a duty-defer-
ral program in Canada or Mexico, duty
shall be assessed on the materials in
their condition and quantity, and at
their weight, at the time of their im-
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portation into the United States. Such
duty shall be paid no later than 60 cal-
endar days after either the date of ex-
portation or of entry into a duty-defer-
ral program of Canada or Mexico, ex-
cept that, upon filing of a proper claim
under paragraph (a)(3) of this section,
the duty shall be waived or reduced in
an amount that does not exceed the
lesser of the total amount of duty pay-
able on the materials under this sec-
tion or the total amount of customs
duties paid to Canada or Mexico.

Example. Company N imports tea into the
United States and makes a Class 6 warehouse
entry. Company N manufactures sweetened
ice tea mix by combining the imported tea
with refined cane sugar and other flavorings
and packaging it in retail size canisters.
Upon withdrawal of the ice tea mix from the
warehouse for exportation to Canada, a Cus-
toms Form 7501, or its electronic equivalent,
is filed showing $900 in estimated U.S. duties
on the basis of the unmanufactured tea.
Upon entry into Canada, the equivalent of
US$800 is assessed on the exported ice tea
mix. Company N submits to Customs a prop-
er claim under paragraph (a)(3) of this sec-
tion showing payment of the US$800 equiva-
lent in duties to Canada. Company N will
only be required to pay $100 in U.S. duties
out of the $900 amount reflected on the Cus-
toms Form 7501.

(3) Bonded smelting or refining ware-
house. For any qualifying imported
metal-bearing materials (19 TU.S.C.
1312), duty shall be assessed on the im-
ported materials and the charges
against the bond canceled no later than
60 calendar days after either the date
of exportation of the treated materials
to Canada or Mexico or the date of
entry of the treated materials into a
duty-deferral program of Canada or
Mexico, either from the bonded smelt-
ing or refining warehouse or from such
other customs bonded warehouse after
the transfer of the same quantity of
material from a bonded smelting or re-
fining warehouse. However, upon filing
of a proper claim under paragraph
(a)(3) of this section, the duty on the
imported materials shall be waived or
reduced in an amount that does not ex-
ceed the lesser of the total amount of
duty payable on the imported mate-
rials under this section or the total
amount of customs duties paid to Can-
ada or Mexico.
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Example. Company Z imports 47 million
pounds of electrolytic zinc which is entered
into a bonded smelting and refining ware-
house (Class 7) for processing. Thereafter,
Company Z withdraws the merchandise for
exportation to Canada and files a Customs
Form 7501, or its electronic equivalent, show-
ing $90,000 in estimated U.S. duty on the du-
tiable quantity of metal contained in the im-
ported metal-bearing materials. Upon entry
of the processed zinc into Canada, the equiv-
alent of US$50,000 in duties are assessed.
Within 60 days of exportation Company Z
files a proper claim under paragraph (a)(3) of
this section and Customs liquidates the
entry with duty due in the amount of $40,000.

(4) Foreign trade zone. For a good that
is manufactured or otherwise changed
in condition in a foreign trade zone (19
U.S.C. 81c(a)) and then withdrawn from
the zone for exportation to Canada or
Mexico or for entry into a Canadian or
Mexican duty-deferral program, the
duty assessed, as calculated under
paragraph (b)(4)(i) or (b)(4)(ii) of this
section, shall be paid no later than 60
calendar days after either the date of
exportation of the good to Canada or
Mexico or the date of entry of the good
into a duty-deferral program of Canada
or Mexico, except that, upon filing of a
proper claim under paragraph (a)(3) of
this section, the duty shall be waived
or reduced in an amount that does not
exceed the lesser of the total amount of
duty payable on the good under this
section or the total amount of customs
duties paid to Canada or Mexico.

(i) Nonprivileged foreign status. In the
case of a nonprivileged foreign status
good, duty is assessed on the good in
its condition and quantity, and at its
weight, at the time of its exportation
from the zone to Canada or Mexico or
its entry into a duty-deferral program
of Canada or Mexico.

Example. CMG imports $1,000,000 worth of
auto parts from Korea and admits them into
Foreign-Trade Subzone number 00, claiming
nonprivileged foreign status. (If the auto
parts had been regularly entered they would
have been dutiable at 4 percent, or $40,000.)
CMG manufactures subcompact automobiles.
Automobiles are dutiable at 2.5 percent
($25,000) if entered for consumption in the
United States. CMG withdraws the auto-
mobiles from the zone and exports them to
Mexico. Upon entry of the automobiles in
Mexico, CMG pays the equivalent of
US$20,000 in duty. Before the expiration of 60
calendar days from the date of exportation,
CMG files a proper claim under paragraph
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(a)(3) of this section and pays $5,000 in duty
to Customs representing the difference be-
tween the $25,000 which would have been paid
if the automobiles had been entered for con-
sumption from the zone and the US$20,000
equivalent paid to Mexico.

(ii) Privileged foreign status. In the
case of a privileged foreign status good,
duty is assessed on the good in its con-
dition and quantity, and at its weight,
at the time privileged status is granted
in the zone.

Example. O&G, Inc. admits Kuwaiti crude
petroleum into its zone and requests, one
month later, privileged foreign status on the
crude before refining the crude into motor
gasoline and kerosene. Upon withdrawal of
the refined goods from the zone by O&G, Inc.
for exportation to Canada, a Customs Form
7501, or its electronic equivalent, is filed
showing $700 in estimated duties on the im-
ported crude petroleum (rather than on the
refined goods which would have been as-
sessed $1,200). D&O is the consignee in Can-
ada and pays the Canadian customs duty as-
sessment of the equivalent of US$1,500 on the
goods. O&G, Inc. is entitled to a waiver of
the full $700 in duties upon filing of a proper
claim under paragraph (a)(3) of this section.

(5) Temporary importation under bond.
Except in the case of a good imported
from Canada or Mexico for repair or al-
teration, where a good, regardless of its
origin, was imported temporarily free
of duty for repair, alteration or proc-
essing (subheading 9813.00.05, Har-
monized Tariff Schedule of the United
States) and is subsequently exported to
Canada or Mexico, duty shall be as-
sessed on the good on the basis of its
condition at the time of its importa-
tion into the United States. Such duty
shall be paid no later than 60 calendar
days after either the date of expor-
tation or the date of entry into a duty-
deferral program of Canada or Mexico,
except that, upon filing of a proper
claim under paragraph (a)(3) of this
section, the duty shall be waived or re-
duced in an amount that does not ex-
ceed the lesser of the total amount of
duty payable on the good under this
section or the total amount of customs
duties paid to Canada or Mexico.

Example. Company A imports glassware
under subheading 9813.00.06, HTSUS. The
glassware is from France and would be duti-
able under a regular consumption entry at
$6,000. Company A alters the glassware by
etching hotel logos on the glassware. Two
weeks later, Company A sells the glassware
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to Company B, a Mexican company, and
ships the glassware to Mexico. Company B
enters the glassware and is assessed duties in
an amount equivalent to US$6,200 and claims
NAFTA preferential tariff treatment. Com-
pany B provides a copy of the Mexican land-
ing certificate to Company A showing that
the US$6,200 equivalent in duties was as-
sessed but not yet paid to Mexico. If Mexico
ultimately denies Company B’s NAFTA
claim and the Mexican duty payment be-
comes final, Company A, upon submission to
Customs of a proper claim under paragraph
(a)(3) of this section, is entitled to a waiver
of the full $6,000 in U.S. duty.

(c) Recordkeeping requirements. If a
person intends to claim a waiver or re-
duction of duty on goods under this
section, that person shall maintain
records concerning the value of all in-
volved goods or materials at the time
of their importation into the United
States and concerning the value of the
goods at the time of their exportation
to Canada or Mexico or entry into a
duty-deferral program of Canada or
Mexico, and if a person files a claim
under this section for a waiver or re-
duction of duty on goods exported to
Canada or Mexico or entered into a Ca-
nadian or Mexican duty-deferral pro-
gram, that person shall maintain evi-
dence of exportation or entry into a
Canadian or Mexican duty-deferral pro-
gram and satisfactory evidence of the
amount of any customs duties paid to
Canada or Mexico on the good (see
§181.47(c)). Failure to maintain ade-
quate records will result in denial of
the claim for waiver or reduction of
duty.

(d) Failure to file proper claim. If the
person identified in paragraph
(a)(2)(iii)(A) of this section fails to file
a proper claim within the 60-day period
specified in this section, that person,
or the FTZ operator pursuant to para-
graph (a)(2)(iii)(A)(3) of this section,
will be liable for payment of the full
duties assessed under this section and
without any waiver or reduction there-
of.

(e) Subsequent claims for preferential
tariff treatment. If a claim for a refund
of duties is allowed by the Canadian or
Mexican customs administration under
Article 502(3) of the NAFTA or under
any other circumstance after duties
have been waived or reduced under this
section, Customs may reliquidate the
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entry filed under this section pursuant
to 19 U.S.C. 1508(b)(2)(B)(iii) even after
liquidation of the entry has become
final.

[T.D. 96-14, 61 FR 2911, Jan. 30, 1996; 61 FR
6111, Feb. 16, 1996, as amended by CBP Dec.
15-14, 80 FR 61292, Oct. 13, 2015]

§181.54 Verification of claim for draw-
back, waiver or reduction of duties.

The allowance of a claim for draw-
back, waiver or reduction of duties sub-
mitted under this subpart shall be sub-
ject to such verification, including
verification with the Canadian or
Mexican customs administration of
any documentation obtained in Canada
or Mexico and submitted in connection
with the claim, as Customs may deem
necessary.

Subpart F—Commercial Samples
and Goods Returned After Re-
pair or Alteration

§181.61 Applicability.

This subpart sets forth the rules
which apply for purposes of duty-free
entry of commercial samples of neg-
ligible value as provided for in Article
306 of the NAFTA and for purposes of
the re-entry of goods after repair or al-
teration in Canada or Mexico as pro-
vided for in Article 307 of the NAFTA.

§181.62 Commercial samples of neg-
ligible value.

(a) General. Commercial samples of
negligible value imported from Canada
or Mexico may qualify for duty-free
entry under subheading 9811.00.60,
HTSUS. For purposes of this section,
“‘commercial samples of negligible
value” means commercial samples
which have a value, individually or in
the aggregate as shipped, of not more
than US$1, or the equivalent amount in
the currency of Canada or Mexico, or
which are so marked, torn, perforated,
or otherwise treated that they are un-
suitable for sale or for use except as
commercial samples.

(b) Qualification for duty-free entry.
Commercial samples of negligible value
imported from Canada or Mexico will
qualify for duty-free entry under sub-
heading 9811.00.60, HTSUS, only if:
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(1) The samples are imported solely
for the purpose of soliciting orders for
foreign goods; and

(2) If valued over US$1, the samples
are properly marked, torn, perforated
or otherwise treated prior to arrival in
the United States so that they are un-
suitable for sale or for use except as
commercial samples.

§181.63 [Reserved]

§181.64 Goods re-entered after repair
or alteration in Canada or Mexico.

(a) General. This section sets forth
the rules which apply for purposes of
obtaining duty-free or reduced-duty
treatment on goods returned after re-
pair or alteration in Canada or Mexico
as provided for in subheadings 9802.00.40
and 9802.00.50, HT'SUS. Goods returned
after having been repaired or altered in
Mexico, whether or not pursuant to a
warranty, and goods returned after
having been repaired or altered in Can-
ada pursuant to a warranty, are eligi-
ble for duty-free treatment, provided
that the requirements of this section
are met. Goods returned after having
been repaired or altered in Canada
other than pursuant to a warranty are
subject to duty upon the value of the
repairs or alterations using the appli-
cable duty rate under the United
States-Canada Free-Trade Agreement
(see §10.301 of this chapter), provided
that the requirements of this section
are met. For purposes of this section,
“‘repairs or alterations’ means restora-
tion, addition, renovation, redyeing,
cleaning, resterilizing, or other treat-
ment which does not destroy the essen-
tial characteristics of, or create a new
or commercially different good from,
the good exported from the United
States.

Example. Glass mugs produced in the
United States are exported to Canada for
etching and tempering operations, after
which they are returned to the United States
for sale. The foreign operations exceed the
scope of an alteration because they are man-
ufacturing processes which create commer-
cially different products with distinct new
characteristics.

(b) Goods not eligible for duty-free or
reduced-duty treatment after repair or al-
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teration. The duty-free or reduced-duty
treatment referred to in paragraph (a)
of this section shall not apply to goods
which, in their condition as exported
from the United States to Canada or
Mexico, are incomplete for their in-
tended use and for which the proc-
essing operation performed in Canada
or Mexico constitutes an operation
that is performed as a matter of course
in the preparation or manufacture of
finished goods.

Example. Unflanged metal wheel rims are
exported to Canada for a flanging operation
to strengthen them so as to conform to U.S.
Army specifications for wheel rims; although
the goods when exported from the United
States are dedicated for use in the making of
wheel rims, they cannot be used for that pur-
pose until flanged. The flanging operation
does not constitute a repair or alteration be-
cause that operation is necessary for the
completion of the wheel rims.

(c) Documentation—(1) Declarations re-
quired. Except as otherwise provided in
this section, the following declarations
shall be filed in connection with the
entry of goods which are returned from
Canada or Mexico after having been ex-
ported for repairs or alterations and
which are claimed to be duty free or
subject to duty only on the value of the
repairs or alterations performed
abroad:

(i) A declaration from the person who
performed such repairs or alterations,
in substantially the following form:

I/'We, , declare that the goods
herein specified are the goods which, in the
condition in which they were exported from
the United States, were received by me (us)
on , 19 |, from
(name and address of owner or exporter in
the United States); that they were received
by me (us) for the sole purpose of being re-
paired or altered; that only the repairs or al-
terations described below were performed by
me (us); that such repairs or alterations were
(were not) performed pursuant to a war-
ranty; that the full cost or (when no charge
is made) value of such repairs or alterations
is correctly stated below; and that no substi-
tution whatever has been made to replace
any of the goods originally received by me
(us) from the owner or exporter thereof men-
tioned above.
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Full cost or (when no charge is
made) value of repairs or alter-
ations (see Subchapter I, Chapter

us)

Total value of goods after repairs
or alterations

s

Marks and num- Description of goods and of re-
bers pairs or alterations
Date
Signature
Address
Capacity

(ii) A declaration by the owner, im-
porter, consignee, or agent having
knowledge of the pertinent facts in
substantially the following form:

1, , declare that the (above)
(attached) declaration by the person who
performed the repairs or alterations abroad
is true and correct to the best of my knowl-
edge and belief; that the goods were

were not (check one) subject to

NAFTA drawback; that such goods were ex-

ported from the United States for repairs or

alterations from (port) on

,19  ; and that the goods

entered in their repaired or altered condition

are the same goods that were exported on

the above date and that are identified in the
(above) (attached) declaration.

Date
Signature

Address

Capacity

(2) Additional documentation. The Cen-
ter director may require such addi-
tional documentation as is deemed nec-
essary to prove actual exportation of
the goods from the United States for
repairs or alterations, such as a foreign
customs entry, a foreign customs in-
voice, a foreign landing certificate, bill
of lading, or airway bill.

(3) Waiver of declarations. If the Cen-
ter director concerned is satisfied, be-
cause of the nature of the goods or pro-
duction of other evidence, that the
goods are imported under cir-
cumstances meeting the requirements
of this section, he may waive submis-

sion of the declarations provided for in
paragraph (c)(1) of this section.

(4) Deposit of estimated duties to CBP,
either at the port of entry or electroni-
cally. For goods returned after having
been repaired or altered in Canada
other than pursuant to a warranty, the
Center director shall require a deposit
of estimated duties based upon the full
cost or value of the repairs or alter-
ations. The cost or value of the repairs
or alterations performed in Canada
other than pursuant to a warranty,
which is to be set forth in the invoice
and entry papers as the basis for the
assessment of duty for such goods,
shall be limited to the cost or value of
the repairs or alterations actually per-
formed in Canada, which shall include
all domestic and foreign articles fur-
nished for the repairs or alterations
but shall not include any of the ex-
penses incurred in the United States
whether by way of engineering costs,
preparation of plans or specifications,
furnishing of tools or equipment for
doing the repairs or alterations in Can-
ada, or otherwise.

Subpart G—Origin Verifications
and Determinations

§181.71 Denial of preferential tariff
treatment dependent on origin
verification and determination.

Except where a Certificate of Origin
either is not submitted when requested
under §181.22(b) of this part or is not
acceptable and a corrected Certificate
is not submitted or accepted as pro-
vided in §181.22(c) of this part and ex-
cept as otherwise provided in §181.23 of
this part and except in the case of a
pattern of conduct provided for in
§181.76(c) of this part, Customs shall
deny preferential tariff treatment on
an imported good, or shall deny a post-
importation claim for a refund filed
under subpart D of this part, only after
initiation of an origin verification
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under §181.72(a) of this part which re-
sults in a determination that the im-
ported good does not qualify as an orig-
inating good or should not be accorded
such treatment for any other reason as
specifically provided for elsewhere in
this part.

§181.72 Verification scope and meth-
od.

(a) General. Subject to paragraph (e)
of this section, Customs may initiate a
verification in order to determine
whether a good imported into the
United States qualifies as an origi-
nating good for purposes of preferential
tariff treatment under the NAFTA as
stated on the Certificate of Origin per-
taining to the good. Such a
verification:

(1) May also involve a verification of
the origin of a material that is used in
the production of a good that is the
subject of a verification under this sec-
tion;

(2) May include verification of the
applicable rate of duty applied to an
originating good in accordance with
Annex 302.2 of the NAFTA and may in-
clude a determination of whether a
good is a qualifying good for purposes
of Annex 703.2 of the NAFTA; and

(3) Shall be conducted only by means
of one or more of the following:

(i) A verification letter which re-
quests information from a Canadian or
Mexican exporter or producer, includ-
ing a Canadian or Mexican producer of
a material, and which identifies the
good or material that is the subject of
the verification. The verification letter
may be on Customs Form 28, or its
electronic equivalent, or other appro-
priate format and may be sent:

(A) By certified or registered mail, or
by any other method that produces a
confirmation of receipt by the exporter
or producer; or

(B) By any other method, regardless
of whether it produces proof of receipt
by the exporter or producer;

(ii) A written questionnaire sent to
an exporter or a producer, including a
producer of a material, in Canada or
Mexico. The questionnaire:

(A) May be sent by certified or reg-
istered mail, or by any other method
that produces a confirmation of receipt
by the exporter or producer; or
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(B) May be sent by any other method,
regardless of whether it produces proof
of receipt by the exporter or producer;
and

(C) May be completed by the Cana-
dian or Mexican exporter or producer
either in the English language or in the
language of the country in which that
exporter or producer is located;

(iii) Visits to the premises of an ex-
porter or a producer, including a pro-
ducer of a material, in Canada or Mex-
ico to review the types of records re-
ferred to in §181.12 of this part and ob-
serve the facilities used in the produc-
tion of the good or material; and

(iv) Any other method which results
in information from a Canadian or
Mexican exporter or producer, includ-
ing a Canadian or Mexican producer of
a material, that is relevant to the ori-
gin determination. The information so
obtained may form a basis for a nega-
tive determination regarding a good
(see §181.75(b) of this part) only if the
information is in writing and is signed
by the exporter or producer.

(b) Applicable accounting principles.
When conducting a verification of ori-
gin to which Generally Accepted Ac-
counting Principles may be relevant,
Customs will apply and accept the Gen-
erally Accepted Accounting Principles
applicable in the country in which the
good is produced or in which the ex-
porter is located.

(c) Inquiries to importer not precluded.
Nothing in paragraph (a) of this section
shall preclude Customs from directing
inquiries or requests to a U.S. importer
for documents or other information re-
garding the imported good. If such an
inquiry or request involves requesting
the importer to obtain and provide
written information from the exporter
or producer of the good or from the
producer of a material that is used in
the production of the good, such infor-
mation shall be requested by the im-
porter and provided to the importer by
the exporter or producer only on a vol-
untary basis, and a failure or refusal on
the part of the importer to obtain and
provide such information shall not be
considered a failure of the exporter or
producer to provide the information
and shall not constitute a ground for
denying preferential tariff treatment
on the good.
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(d) Failure to respond to letter or ques-
tionnaire—(1) Nonresponse to initial letter
or questionnaire. If the exporter or pro-
ducer, including a producer of a mate-
rial, fails to respond to a verification
letter or questionnaire sent under
paragraph (a)(2)(i) or (a)(2)(ii) of this
section within 30 calendar days from
the date on which the letter or ques-
tionnaire was sent, or such longer pe-
riod as may be specified in the letter or
questionnaire, Customs shall send a
follow-up verification letter or ques-
tionnaire to that exporter or producer.
The follow-up letter or questionnaire:

(i) Except where the verification let-
ter or questionnaire only involved the
origin of a material used in the produc-
tion of a good and was sent to the pro-
ducer of the material, may include the
written determination referred to in
§181.75 of this part, provided that the
information specified in paragraph (b)
of that section is also included; and

(ii) Shall be sent:

(A) By certified or registered mail, or
by any other method that produces a
confirmation of receipt by the exporter
or producer, if so requested by the cus-
toms administration of Canada or Mex-
ico from which the good was exported;
or

(B) By any method, if no request
under paragraph (d)(1)(ii)(A) of this
section has been made by the Canadian
or Mexican customs administration.

(2) Nonresponse to follow-up letter or
questionnaire—(i) Producer of a material.
If a producer of a material fails to re-
spond to a follow-up verification letter
or questionnaire sent under paragraph
(d)(1) of this section, Customs may con-
sider the material to be non-origi-
nating for purposes of determining
whether the good to which that mate-
rial relates is an originating good.

(ii) Exporter or producer of a good. If
the exporter or producer of a good fails
to respond to a follow-up verification
letter or questionnaire sent under
paragraph (d)(1) of this section, Cus-
toms may consider the good to be non-
originating and consequently may deny
preferential tariff treatment on the
good as follows:

(A) If the follow-up letter or ques-
tionnaire included a written deter-
mination as provided for in paragraph
(d)(1)({@) of this section and the exporter

19 CFR Ch. | (4-1-17 Edition)

or producer fails to respond to the fol-
low-up letter or questionnaire within
30 calendar days or such longer period
as specified therein:

(I) From the date on which the fol-
low-up letter or questionnaire and
written determination were received by
the exporter or producer, if sent pursu-
ant to paragraph (d)(1)(ii)(A) of this
section; or

(2) From the date on which the fol-
low-up letter or questionnaire and
written determination were either re-
ceived by the exporter or producer or
sent by Customs, if sent in accordance
with paragraph (d)(1)(ii)(B) of this sec-
tion; or

(B) Provided that the procedures set
forth in §§181.756 and 181.76 of this part
are followed, if the follow-up letter or
questionnaire does not include a writ-
ten determination as provided for in
paragraph (d)(1)(i) of this section and
the exporter or producer fails to re-
spond to the follow-up letter or ques-
tionnaire within 30 calendar days or
such longer period as specified in the
letter or questionnaire:

(I) From the date on which the fol-
low-up letter or questionnaire was re-
ceived by the exporter or producer, if
sent pursuant to paragraph (d)(1)(ii)(A)
of this section; or

(2) From the date on which the fol-
low-up letter or questionnaire was ei-
ther received by the exporter or pro-
ducer or sent by Customs, if sent in ac-
cordance with paragraph (d)(1)(ii)(B) of
this section.

(e) Calculation of regional value con-
tent under net cost method—(1) General.
Where a Canadian or Mexican producer
of a good elects to calculate the re-
gional value content of a good under
the net cost method as set forth in
General Note 12, HTSUS, and in the ap-
pendix to this part, Customs may not,
during the time period over which that
net cost is calculated, conduct a
verification under §181.72(a) of this
part with respect to the regional value
content of that good.

(2) Cost submission for motor vehicles.
Where, pursuant to General Note 12,
HTSUS, and the appendix to this part,
a Canadian or Mexican producer of a
light duty vehicle or heavy duty vehi-
cle, as defined in the appendix to this
part, elects to average its regional
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value content calculation over its fis-
cal year, Customs may request, in writ-
ing, that the producer provide a cost
submission reflecting the actual costs
incurred in the production of the cat-
egory of motor vehicles for which the
election was made. Such a written re-
quest shall constitute a verification
letter under paragraph (a)(2)(i) of this
section, and the requested cost submis-
sion shall be submitted to Customs
within 180 calendar days after the close
of the producer’s fiscal year or within
60 days from the date on which the re-
quest was made, whichever is later.

[T.D. 9568, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 02-15, 67 FR 15482, Apr. 2,
2002; CBP Dec. 15-14, 80 FR 61292, Oct. 13,
2015]

§181.73
visit.

Notification of verification

(a) Written notification required. Prior
to conducting a verification visit in
Canada or Mexico pursuant to
§181.72(a)(2)(iii) of this part, Customs
shall give written notification of the
intention to conduct the visit. Such
notification shall be delivered:

(1) By certified or registered mail, or
by any other method that produces a
confirmation of receipt, to the address
of the Canadian or Mexican exporter or
producer whose premises are to be vis-
ited;

(2) To the customs administration of
the country in which the visit is to
occur; and

(3) If requested by the country in
which the visit is to occur, to the em-
bassy of that country located in the
United States.

(b) Contents of notification. The notifi-
cation referred to in paragraph (a) of
this section shall include:

(1) The identity of the Customs office
and officer issuing the notification;

(2) The name of the Canadian or
Mexican exporter or producer of the
good, or producer of the material,
whose premises are to be visited;

(3) The date and place of the proposed
verification visit;

(4) The object and scope of the pro-
posed verification visit, including spe-
cific reference to the good or material
that is the subject of the verification;
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(56) The names and titles of the Cus-
toms officers performing the proposed
verification visit;

(6) The legal authority for the pro-
posed verification visit; and

(7) A request that the Canadian or
Mexican exporter or producer of the
good, or producer of the material, pro-
vide its written consent for the pro-
posed verification visit.

§181.74 Verification visit procedures.

(a) Written consent required. Prior to
conducting a verification visit in Can-
ada or Mexico pursuant to
§181.72(a)(3)(iii) of this part, CBP shall
obtain the written consent of the Cana-
dian or Mexican exporter or producer
of the good or producer of the material
whose premises are to be visited.

(b) Written consent procedures. The
written consent provided for in para-
graph (a) of this section shall be deliv-
ered by certified or registered mail, or
by any other method that generates a
reliable receipt, to the CBP officer who
gave the notification provided for in
§181.73 of this part.

(c) Failure to provide written consent or
to cooperate or to maintain records. Ex-
cept as otherwise provided in para-
graph (d) of this section, where a Cana-
dian or Mexican exporter or producer
of a good, or a Canadian or Mexican
producer of a material, has not given
its written consent to a proposed
verification visit within 30 calendar
days of receipt of notification pursuant
to §181.73 of this part, CBP may deny
preferential tariff treatment to that
good, or for purposes of determining
whether a good is an originating good
may consider as non-originating that
material, that would have been the
subject of the visit, provided that, as
regards the good, notice of intent to
deny such treatment is given to that
exporter or producer of the good and to
the U.S. importer thereof prior to tak-
ing such action. A failure on the part
of the Canadian or Mexican exporter or
producer of a good, or on the part of
the Canadian or Mexican producer of a
material, to maintain records or pro-
vide access to such records or other-
wise cooperate during the verification
visit shall mean that the verification
visit never took place and may be
treated by CBP in the same manner as
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a failure to give written consent to a
verification visit. However, in the case
of a Canadian or Mexican producer of a
good who is found during a verification
visit to have not maintained records in
accordance with the Generally Accept-
ed Accounting Principles applied in the
producer’s country, CBP may deny
preferential tariff treatment on the
good based solely on a failure to so
maintain those records only if the pro-
ducer does not conform the records to
those Principles within 60 calendar
days after CBP informs the producer in
writing of that failure.

(d) Postponement of visit in Canada or
Mexico. Following receipt of the notifi-
cation provided for in §181.73 of this
part, the Canadian or Mexican customs
administration may, within 15 calendar
days of receipt of the notification,
postpone the proposed verification
visit for a period not exceeding 60 cal-
endar days from the date of such re-
ceipt by providing written notice of the
postponement to the CBP officer who
issued the notification of the
verification visit, unless a longer pe-
riod is requested and agreed to by CBP.
Such a postponement shall not con-
stitute a failure to provide written con-
sent within the meaning of paragraph
(c) of this section and shall not other-
wise by itself constitute a valid basis
upon which CBP may:

(1) Consider a material that is used in
the production of a good to be a non-
originating material; or

(2) Deny preferential tariff treatment
to a good.

(e) Verification visits within the United
States—(1) Notification and consent pro-
cedure. When the Canadian or Mexican
customs administration intends to con-
duct a verification visit in the United
States, notification of such intent will
be given, and consent will be required,
as provided for under Article 506 of the
NAFTA. For purposes of the required
notification to CBP, such notification
shall be sent to U.S. Customs and Bor-
der Protection, Office of International
Trade, Commercial Targeting and En-
forcement, 1300 Pennsylvania Ave.,
NW., Washington, DC 20229.

(2) Postponement of visit. Following re-
ceipt of notification from the Canadian
or Mexican customs administration of
its intention to conduct a verification
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visit in the United States, CBP may,
within 15 calendar days of receipt of
the notification, postpone the proposed
verification visit for a period not ex-
ceeding 60 calendar days from the date
of such receipt by providing written
notice of the postponement to the Ca-
nadian or Mexican customs adminis-
tration.

(38) Designation of observers. A U.S. ex-
porter or producer, including a pro-
ducer of a material, whose good or ma-
terial is the subject of a verification
visit by the Canadian or Mexican cus-
toms administration shall be allowed
to designate two observers to be
present during the visit, subject to the
following conditions:

(i) The U.S. exporter or producer
shall not be required to designate ob-
Servers;

(ii) There shall be no restriction on
the class of persons that may be des-
ignated as observers by the U.S. ex-
porter or producer;

(iii) The observers to be present are
designated in the written consent to
the proposed visit or subsequent there-
to;

(iv) The observers do not participate
in the verification visit in a manner
other than as passive observers;

(v) The presence of observers shall in
no way affect the right to have legal
counsel or other advisors present dur-
ing the visit;

(vi) There shall be no obligation on
the part of the United States govern-
ment or on the part of the Canadian or
Mexican government to designate ob-
servers from its staff, even when the
U.S. exporter or producer fails to, or
specifically declines to, designate ob-
servers; and

(vii) The failure of the U.S. exporter
or producer to designate observers
shall not result in the postponement of
the visit.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as
amended by CBP Dec. 07-76, 72 FR 52783,
Sept. 17, 2007]

§181.75 Issuance of origin determina-
tion.

(a) General. Except in the case of a
pattern of conduct within the meaning
of §181.76(c) of this part, following re-
ceipt and analysis of the results of an
origin verification initiated under

412



U.S. Customs and Border Protection, DHS; Treasury

§181.72(a) of this part in regard to a
good imported into the United States
and prior to denying preferential tariff
treatment on the import transaction
which gave rise to the origin
verification, Customs shall provide the
exporter or producer whose good is the
subject of the verification with a writ-
ten determination of whether the good
qualifies as an originating good. Sub-
ject to paragraph (b) of this section,
the written origin determination shall
be sent within 60 calendar days after
conclusion of the origin verification
process, unless circumstances require
additional time, and shall set forth:

(1) A description of the good that was
the subject of the verification together
with the identifying numbers and dates
of the export and import documents
pertaining to the good;

(2) Subject to the provisions of
§181.131 of this part and except in the
case of a negative origin determination
where specific findings of fact cannot
be made because of a failure to respond
to a follow-up verification letter or
questionnaire sent under §181.72 of this
part, a statement setting forth the
findings of fact made in connection
with the verification and upon which
the determination is based; and

(3) With specific reference to the
rules applicable to originating goods as
set forth in General Note 12, HTSUS,
and in the appendix to this part, the
legal basis for the determination.

(b) Negative origin determinations. If
Customs determines, as a result of an
origin verification initiated under
§181.72(a) of this part, that the good
which is the subject of the verification
does not qualify as an originating good,
the written determination required
under paragraph (a) of this section:

(1) Shall be sent by certified or reg-
istered mail, or by any other method
that produces a confirmation of receipt
by the exporter or producer, if so re-
quested by the customs administration
of Canada or Mexico from which the
good was exported; and

(2) Shall, in addition to the informa-
tion specified in paragraph (a) of this
section, set forth the following:

(i) A notice of intent to deny pref-
erential tariff treatment on the good
which is the subject of the determina-
tion;
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(ii) The specific date after which
preferential tariff treatment will be de-
nied, as established in accordance with
§181.76(a)(1) of this part;

(iii) The period, established in ac-
cordance with §181.76(a)(1) of this part,
during which the exporter or producer
of the good may provide written com-
ments or additional information re-
garding the determination; and

(iv) A statement advising the ex-
porter or producer of the right to file a
protest under 19 U.S.C. 1514 and part
174 of this chapter:

(A) Within 90 days after notice of liq-
uidation is provided pursuant to part
159 of this chapter; or

(B) In cases where the negative origin
determination does not result in a lig-
uidation, within 90 days after the date
of issuance of the written determina-
tion.

§181.76 Application of origin deter-
minations.

(a) General. Except as otherwise pro-
vided in this section, an origin deter-
mination may be applied upon issuance
of the determination under §181.75 of
this part.

(b) Negative origin determinations. In
the case of a negative origin deter-
mination issued under §181.75(b) of this
part:

(1) The date on which preferential
tariff treatment may be denied shall be
no earlier than 30 calendar days from
the date on which:

(i) Receipt of the written determina-
tion by the exporter or producer is con-
firmed, if a request under §181.75(b)(1)
of this part has been made; or

(ii) The written determination is sent
by Customs, if no request under
§181.75(b)(1) of this part has been made;
and

(2) Before denying preferential tariff
treatment, Customs shall take into ac-
count any comments or additional in-
formation provided by the exporter or
producer during the period established
in accordance with paragraph (b)(1) of
this section.

(c) Cases involving a pattern of con-
duct. Where multiple origin
verifications initiated under §181.72(a)
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of this part indicate a pattern of con-
duct by an exporter or producer involv-
ing false or unsupported representa-
tions on Certificates of Origin that a
good imported into the United States
qualifies as an originating good, Cus-
toms may deny subsequent claims for
preferential tariff treatment on iden-
tical goods exported or produced by
such person until that person estab-
lishes compliance with the rules appli-
cable to originating goods as set forth
in General Note 12, HTSUS, and in this
part, provided that advance written no-
tice of the intent to deny such claims
is given to the importer. For purposes
of this paragraph, a ‘‘pattern of con-
duct’” means repeated instances of false
or unsupported representations by an
exporter or producer as established by
Customs on the basis of not fewer than
two origin verifications of two or more
importations of the good that result in
the issuance of not fewer than two
written determinations issued to that
exporter or producer pursuant to
§181.75 of this part which conclude, as a
finding of fact, that Certificates of Ori-
gin completed and signed by that ex-
porter or producer with respect to iden-
tical goods contain false or unsup-
ported representations.

(d) Differing determinations. Where
Customs determines, either as a result
of an origin verification initiated
under §181.72(a) of this part or under
any other circumstance, that a certain
good imported into the United States
does not qualify as an originating good
based on a tariff classification or a
value applied in the United States to
one or more materials used in the pro-
duction of the good, including a mate-
rial used in the production of another
material that is used in the production
of the good, which differs from the tar-
iff classification or value applied to the
materials by the country from which
the good was exported, the Customs de-
termination shall not become effective
until Customs provides written notifi-
cation thereof both to the U.S. im-
porter of the good and to the person
who completed and signed the Certifi-
cate of Origin upon which the claim for
preferential tariff treatment for the
good was based.

(e) Applicability of a determination to
prior importations. Customs shall not
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apply a determination made under
paragraph (d) of this section to an im-
portation made before the effective
date of the determination if, prior to
notification of the determination, the
customs administration of the country
from which the good was exported ei-
ther issued an advance ruling under Ar-
ticle 509 of the NAFTA or any other
ruling on the tariff classification or on
the value of such materials, or gave
consistent treatment to the entry of
the materials under the tariff classi-
fication or value at issue, on which a
person is entitled to rely and on which
that person did in fact rely. For pur-
poses of this paragraph, the person who
received notification of the determina-
tion shall demonstrate to the satisfac-
tion of Customs, in writing within 30
calendar days of receipt of the notifica-
tion, that the conditions set forth here-
in have been met. For purposes of this
paragraph:

(1) A ‘“‘ruling” on which a person is
entitled to rely in the case of Canada
must be issued pursuant to section
43.1(1) of the Customs Act (Advance
Rulings) or in accordance with Depart-
mental Memorandum 11-11-1 (National
Customs Rulings) and in the case of
Mexico must be issued pursuant to Ar-
ticle 34 of the Codigo Fiscal de la
Federacion and pursuant to Article 30
of the Ley Aduanera or the applicable
provision of Mexican law related to ad-
vance rulings under Article 509 of the
NAFTA; and

(2) “‘Consistent treatment’”’ means
the established application by the Ca-
nadian or Mexican customs administra-
tion that can be substantiated by the
continued acceptance by the customs
administration of the tariff classifica-
tion or value of identical materials on
importations of the materials into Can-
ada or Mexico by the same importer
over a period of not less than two years
immediately prior to the date of signa-
ture of the Certificate of Origin for the
good that is the subject of the deter-
mination referred to in paragraph (d) of
this section, provided that with regard
to those importations:

(i) The tariff classification or value
of the materials was not the subject of
a verification, review or appeal by that
customs administration on the date of
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the determination under paragraph (d)
of this section; and

(ii) The materials had not been ac-
corded a different tariff classification
or value by one or more district, re-
gional or local offices of that customs
administration on the date of the de-
termination under paragraph (d) of this
section.

(f) Detrimental reliance. If Customs
proposes to deny preferential tariff
treatment to a good pursuant to a de-
termination made under paragraph (d)
of this section, Customs shall postpone
the application of the determination
for a period not exceeding 90 calendar
days from the date of issuance of the
determination where the U.S. importer
of the good, or the person who com-
pleted and signed the Certificate of Or-
igin upon which the claim for pref-
erential tariff treatment for the good
was based, demonstrates to the satis-
faction of Customs that it has relied in
good faith to its detriment on the tariff
classification or value applied to such
materials by the customs administra-
tion of the country from which the
good was exported.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995; 61 FR
1829, Jan. 24, 1996]

Subpart H—Penalties

§181.81 Applicability to NAFTA trans-
actions.

Except as otherwise provided in
§181.82 of this part, all criminal, civil
or administrative penalties which may
be imposed on U.S. importers, export-
ers and producers for violations of the
Customs and related laws and regula-
tions shall also apply to U.S. import-
ers, exporters and producers for viola-
tions of the laws and regulations relat-
ing to the NAFTA.

§181.82 Exceptions to application of
penalties.

(a) General. A U.S. importer who
makes a corrected declaration under
§181.21(b) of this part shall not be sub-
ject to civil or administrative penalties
for having made an incorrect declara-
tion, provided that the corrected dec-
laration was voluntarily made. In addi-
tion, civil or administrative penalties
provided for under the U.S. Customs
laws and regulations shall not be im-
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posed on an exporter or producer in the
United States who voluntarily provides
written notification pursuant to
§181.11(d) of this part with respect to
the making of an incorrect certifi-
cation.

(b) “Voluntarily’ defined—(1) General.
For purposes of paragraph (a) of this
section, the making of a corrected dec-
laration or the providing of written no-
tification of an incorrect certification
will be deemed to have been done vol-
untarily if:

(i) Done before the commencement of
a formal investigation;

(ii) Done before any of the events
specified in §162.74(i) of this chapter
have occurred;

(iii) Done within 30 calendar days
after either the U.S. importer with re-
spect to a declaration that an imported
good qualified as an originating good,
or the U.S. exporter or producer with
respect to a certification pertaining to
a good exported to Canada or Mexico,
had reason to believe that the declara-
tion or certification was not correct;

(iv) Accompanied by a written state-
ment setting forth the information
specified in paragraph (b)(3) of this sec-
tion; and

(v) In the case of a corrected declara-
tion, accompanied or followed by a ten-
der of any actual loss of duties in ac-
cordance with paragraph (b)(5) of this
section.

(2) Cases involving fraud. Notwith-
standing paragraph (b)(1) of this sec-
tion, a person who acted by means of
fraud in making an incorrect declara-
tion or certification may not make a
voluntary correction thereof. For pur-
poses of this paragraph (b)(2), the term
“fraud’” shall have the meaning set
forth in paragraph (B)(3) of appendix B
to part 171 of this chapter.

(3) Written statement. For purposes of
paragraph (a) of this section, each cor-
rected declaration or notification of an
incorrect certification shall be accom-
panied by a written statement which:

(i) Identifies the class or kind of good
to which the incorrect declaration or
certification relates;

(ii) Identifies each import or export
transaction affected by the incorrect
declaration or certification with ref-
erence to each port of importation or
exportation and the approximate date
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of each importation or exportation. A
U.S. producer who provides written no-
tification that certain information in a
Certificate of Origin is incorrect and
who is unable to identify the specific
export transactions under this para-
graph shall provide as much informa-
tion concerning those transactions as
the producer, by the exercise of good
faith and due diligence, is able to ob-
tain;

(iii) Specifies the nature of the incor-
rect statements or omissions regarding
the declaration or certification; and

(iv) Sets forth, to the best of the per-
son’s knowledge, the true and accurate
information or data which should have
been covered by or provided in the dec-
laration or certification, and states
that the person will provide any addi-
tional information or data which is un-
known at the time of making the cor-
rected declaration or certification
within 30 calendar days or within any
extension of that 30-day period as Cus-
toms may permit in order for the per-
son to obtain the information or data.

(4) Substantial compliance. For pur-
poses of this section, a person shall be
deemed to have voluntarily corrected a
declaration or certification even
though that person provides corrected
information in a manner which does
not conform to the requirements of the
written statement specified in para-
graph (b)(3) of this section, provided
that:

(i) Customs is satisfied that the in-
formation was provided before the
commencement of a formal investiga-
tion; and

(ii) The information provided in-
cludes, orally or in writing, substan-
tially the same information as that
specified in paragraph (b)(3) of this sec-
tion.

(5) Tender of actual loss of duties. A
U.S. importer who makes a corrected
declaration shall tender any actual loss
of duties at the time of making the
corrected declaration, or within 30 cal-
endar days thereafter, or within any
extension of that 30-day period as Cus-
toms may allow in order for the im-
porter to obtain the information or
data necessary to calculate the duties
owed.

(6) Applicability of prior disclosure pro-
visions. Where a person fails to meet
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the requirements of this section be-
cause the correction of the declaration
or the written notification of an incor-
rect certification is not considered to
be done voluntarily as provided in this
section, that person may nevertheless
qualify for prior disclosure treatment
under 19 U.S.C. 1592(c)(4) and the regu-
lations issued thereunder.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 99-64, 64 FR 43267, Aug. 10,
1999]

Subpart I—Advance Ruling
Procedures

§181.91 Applicability.

This subpart sets forth the rules
which govern the issuance and applica-
tion of advance rulings under Article
509 of the NAFTA and the procedures
which apply for purposes of review of
advance rulings under Article 510 of the
NAFTA. Importers in the TUnited
States and exporters and producers lo-
cated in Canada or Mexico may request
and obtain an advance ruling on a
NAFTA transaction only in accordance
with the provisions of this subpart
whenever the requested ruling involves
a subject matter specified in
§181.92(b)(6) of this part. Accordingly,
the provisions of this subpart shall
apply in lieu of the administrative rul-
ing provisions contained in subpart A
of part 177 of this chapter except where
the request for a ruling involves a sub-
ject matter not specified in
§181.92(b)(6).

§181.92 Definitions and general
NAFTA advance ruling practice.

(a) Definitions. For purposes of this
subpart:

(1) An advance ruling is a written
statement issued by the Headquarters
Office or the National Commodity Spe-
cialist Division or by such other office
as designated by the Commissioner of
Customs that interprets and applies
the provisions of NAFTA to a specific
set of facts involving any subject mat-
ter specified in §181.92(b)(6) of this part.
An ‘“‘advance ruling letter” is an ad-
vance ruling issued in response to a
written request and set forth in a let-
ter addressed to the person making the
request or his designee. A ‘‘published
advance ruling” is an advance ruling
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which has been published in full text in
the Customs Bulletin.

(2) An authorized agent is a person ex-
pressly authorized by a principal to act
on his or her behalf. An advance ruling
requested by an attorney or other per-
son acting as an agent must include a
statement describing the authority
under which the request is made. With
the exception of attorneys whose au-
thority to represent is known, any per-
son appearing before Customs as an
agent in connection with an advance
ruling request may be required to
present evidence of his or her authority
to represent the principal. The fore-
going requirements will not apply to
an individual representing his or her
full-time employer or to a bona-fide of-
ficer, director or other qualified rep-
resentative of a corporation, associa-
tion, or organized group.

(3) The term Headquarters Office,
means the Regulations and Rulings, Of-
fice of International Trade at Head-
quarters, U. S. Customs and Border
Protection, Washington, DC.

(4) An information letter is a written
statement issued by the Headquarters
Office or the National Commodity Spe-
cialist Division or by such other office
as designated by the Commissioner of
Customs that does no more than call
attention to a well-established inter-
pretation of principles under the
NAFTA, without applying it to a spe-
cific set of facts. If Customs believes
that general information may be of
some benefit to the person making the
request, an information letter may be
issued in response to a request for an
advance ruling when:

(i) The request suggests that general
information, rather than an advance
ruling, is actually being sought;

(ii) The request is incomplete or oth-
erwise fails to meet the requirements
set forth in this subpart; or

(iii) The requested advance ruling
cannot be issued for any other reason.

(5) A NAFTA transaction is an act or
activity to which the NAFTA provi-
sions apply. A ‘‘prospective’” NAFTA
transaction is one that is merely con-
templated or is currently being under-
taken but has not resulted in any ar-
rival or in the filing of any entry or
entry summary or other document or
in any other act so as to bring the
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transaction, or any part of it, under
the jurisdiction of any Customs office.
A ‘“‘current’” NAFTA transaction is one
which is presently under consideration
by a field office of Customs. A ‘‘com-
pleted” NAFTA transaction is one
which has been acted upon by a Cus-
toms field office and with respect to
which that office has issued a deter-
mination which is final in nature, but
is (or was) subject to appeal, petition,
protest or other review as provided in
the applicable Customs laws and regu-
lations. An ‘‘ongoing’® NAFTA trans-
action is a series of identical, recurring
transactions, consisting of current and
completed transactions where future
transactions are contemplated.

(6) The term National Commodity Spe-
cialist Division means the National
Commodity Specialist Division, U.S.
Customs and Border Protection, New
York, New York.

(b) General advance ruling practice. An
advance ruling may be requested under
the provisions of this subpart with re-
spect to prospective NAFTA trans-
actions. An advance ruling will be
based on the facts and circumstances
presented by the requester.

(1) Prospective NAFTA transactions. It
is in the interest of the sound adminis-
tration of the NAFTA that persons en-
gaging in any transaction affected by
NAFTA fully understand the con-
sequences of that transaction prior to
its consummation. For this reason,
Customs will give full and careful con-
sideration to written requests from im-
porters in the United States and ex-
porters or producers in Canada or Mex-
ico for advance rulings or information
setting forth, with respect to a specifi-
cally described transaction, a defini-
tive interpretation of applicable law or
other appropriate information.

(2) Current or ongoing NAFTA trans-
actions. A question arising in connec-
tion with a NAFTA transaction al-
ready before a Customs field office by
reason of arrival, entry or otherwise
will be resolved by that office in ac-
cordance with the principles and prece-
dents previously announced by the
Headquarters Office. If such a question
cannot be resolved on the basis of
clearly established rules set forth in
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the NAFTA or the regulations there-
under, or in applicable Treasury Deci-
sions, rulings, opinions, or court deci-
sions published in the Customs Bul-
letin, that field office may, if it be-
lieves it appropriate, forward the ques-
tion to the Headquarters Office for con-
sideration.

(3) Completed NAFTA transactions. A
question arising in connection with an
entry of merchandise which has been
liquidated, or in connection with any
other completed NAFTA transaction,
may not be the subject of an advance
ruling request under this subpart.

(4) Oral advice. Customs will not issue
an advance ruling in response to an
oral request. Oral opinions or advice of
Customs personnel are not binding on
Customs. However, oral inquiries may
be made to Customs offices regarding
existing advance rulings, the scope of
such advance rulings, the types of
transactions with respect to which
Customs will issue advance rulings, the
scope of the advance rulings which may
be issued, or the procedures to be fol-
lowed in submitting advance ruling re-
quests, as prescribed in this subpart.

(5) Who may request an advance ruling.
An advance ruling may be requested by
any of the following persons (individ-
uals, corporations, partnerships, asso-
ciations, or other entities or groups)
having a direct and demonstrable in-
terest in the question or questions pre-
sented in the advance ruling request,
or by the authorized agent of any such
person:

(i) An importer in the United States;

(ii) An exporter or a producer of a
good in Canada or Mexico; or

(iii) A Canadian or Mexican producer
of a material that is used in the pro-
duction of a good imported into the
United States, but only with regard to
that material and only in regard to a
matter described in paragraphs (b)(6)(i)
through (v) and (vii) of this section.

(6) Subject matter of advance rulings.
Customs shall issue advance rulings
under this subpart concerning the fol-
lowing:

(i) Whether materials imported from
a country other than the United
States, Canada or Mexico and used in
the production of a good undergo an
applicable change in tariff classifica-
tion set forth in General Note 12,
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HTSUS, as a result of production oc-
curring entirely in the United States,
Canada and/or Mexico;

(ii) Whether a good satisfies a re-
gional value-content requirement
under the transaction value method or
under the net cost method as provided
for in General Note 12, HTSUS, and in
this part;

(iii) For purposes of determining
whether a good satisfies a regional
value-content requirement under Gen-
eral Note 12, HTSUS, and under this
part, the appropriate basis or method
for value to be applied by an exporter
or a producer in Canada or Mexico, in
accordance with the principles set
forth in the appendix to this part, for
calculating the transaction value of
the good or of the materials used in the
production of the good;

(iv) For purposes of determining
whether a good satisfies a regional
value-content requirement under Gen-
eral Note 12, HTSUS, and under this
part, the appropriate basis or method
for reasonably allocating costs, in ac-
cordance with the allocation methods
set forth in the appendix to this part,
for calculating the net cost of the good
or the value of an intermediate mate-
rial;

(v) Whether a good qualifies as an
originating good under General Note
12, HTSUS, and under the appendix to
this part;

(vi) Whether a good that re-enters
the United States after having been ex-
ported from the United States to Can-
ada or Mexico for repair or alteration
qualifies for duty-free treatment in ac-
cordance with §181.64 of this part;

(vii) Whether the proposed or actual
marking of a good satisfies country of
origin marking requirements under
part 134 of this chapter and under the
Marking Rules set forth in part 102 of
this chapter;

(viii) Whether an originating good
qualifies as a good of Canada or Mexico
under Annex 300-B, Annex 302.2 and
Chapter Seven of the NAFTA; and

(ix) Whether a good is a qualifying
good under Chapter Seven of the
NAFTA.
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§181.93 Submission of advance ruling
requests.

(a) Form. A request for an advance
ruling should be written in the English
language and in the form of a letter.
For any subject matter specified in
§181.92(b)(6)(1), (v), (vi), (vii), (viii), or
(ix) of this part, the request may be di-
rected either to the Commissioner of
Customs and Border Protection, Atten-
tion: Regulations and Rulings, Office of
International Trade, U.S. Customs and
Border Protection, 1300 Pennsylvania
Avenue, NW. (Mint Annex), Wash-
ington, DC 20229, or to the National
Commodity Specialist Division, U.S.
Customs and Border Protection, One
Penn Plaza, 10th Floor, New York, NY
10119. For any subject matter specified
in §181.92(b)(6)(ii), (iii), or (iv) of this
part, the request must be directed to
the Commissioner of Customs and Bor-
der Protection, Attention: Regulations
and Rulings, Office of International
Trade, U.S. Customs and Border Pro-
tection, 1300 Pennsylvania Avenue,
NW. (Mint Annex), Washington, DC
20229.

(b) Content—(1) General. BEach request
for an advance ruling must identify the
specific subject matter under
§181.92(b)(6) of this part to which the
request relates, must contain a com-
plete statement of all relevant facts re-
lating to the NAFTA transaction and
must state that the information pre-
sented is accurate and complete. The
following facts must be included: the
names, addresses, and other identifying
information of all interested parties (if
known); the name of the port or place
at which any good involved in the
transaction will be imported or which
will otherwise have jurisdiction with
respect to the act or activity described
in the transaction; and a description of
the transaction itself, appropriate in
detail to the subject matter of the re-
quested advance ruling. Where the re-
quest for an advance ruling is sub-
mitted by or on behalf of the importer
of the good involved in the transaction,
the request must include the name and
address of the exporter and, if known,
producer of the good. Where the re-
quest for an advance ruling is sub-
mitted by or on behalf of the exporter
of the good involved in the transaction,
the request must include the name and
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address of the producer and importer of
the good, if known. Where the request
for an advance ruling is submitted by
or on behalf of the producer of the good
involved in the transaction, the re-
quest must include the name and ad-
dress of the exporter and importer of
the good, if known. In addition, where
relevant to the issue that is the subject
of the request for an advance ruling,
and regardless of the specific nature of
the advance ruling requested, the re-
quest must include:

(i) A copy of any advance ruling or
other ruling with respect to the tariff
classification of the good that has been
issued by CBP to the person submitting
the request; or

(ii) Sufficient information to enable
CBP to classify the good where no ad-
vance ruling or other ruling with re-
spect to the tariff classification of the
good has been issued by CBP to the
person submitting the request. Such
information includes a full description
of the good, including, where relevant,
the composition of the good, a descrip-
tion of the process by which the good is
manufactured, a description of the
packaging in which the good is con-
tained, the anticipated use of the good
and its commercial, common or tech-
nical designation, and product lit-
erature, drawings, photographs or sche-
matics.

(2) Description of transaction—@i) Gen-
eral. The prospective Customs trans-
action to which the advance ruling re-
quest relates must be described in suf-
ficient detail to permit proper applica-
tion of the relevant NAFTA provisions.

(i1) Tariff change rulings—(A) General.
If the transaction involves the impor-
tation of a good or material for which
a ruling is requested as to whether a
change in tariff classification has oc-
curred, the request should set forth:
The principal or chief use of the good
or material in the United States and
the commercial, common, or technical
designation of the good or material; if
the good or material is composed of
two or more substances, the relative
quantity (by both weight and by vol-
ume) and value of each substance; any
applicable special invoicing require-
ments set forth in part 141 of this chap-
ter (if known); and any other informa-
tion which may assist in determining
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the appropriate tariff classification of
the good or material. The advance rul-
ing request should also note, whenever
germane, the purchase price of the
good or material, and its approximate
selling price in the United States. Each
individual request for an advance rul-
ing must be limited to five merchan-
dise items, all of which must be of the
same class or kind. Only NAFTA tariff
change rulings will be issued under this
subpart. Tariff classification rulings
which do not involve the application of
the NAFTA shall be issued under part
177 of this chapter.

(B) Issues involving a change in tariff
classification of a material. Where the re-
quest for the advance ruling involves
the application of a rule of origin that
requires an assessment of whether ma-
terials used in the production of an im-
ported good undergo an applicable
change in tariff classification, the re-
quest must list each material used in
the production of the good and must:

(I) Identify each material which is
claimed to be an originating material
and provide a complete description of
each such material, including the basis
for the claim as to originating status;

(2) Identify each material which is a
non-originating material, or for which
the origin is unknown, and provide a
complete description of each such ma-
terial, including its tariff classification
if known; and

(3) Describe all processing operations
employed in the production of the
good, the location of each operation
and the sequence in which the oper-
ations occur.

(iii) NAFTA rulings on regional value
content. NAFTA advance ruling re-
quests, if involving the issue of wheth-
er a good satisfies a regional value con-
tent requirement under the transaction
value method or under the net cost
method, or under both methods, as pro-
vided for in General Note 12, HTSUS,
and in the appendix to this part, must
specify each method under which eligi-
bility is sought. Where the transaction
value method is specified, the advance
ruling request must include: informa-
tion sufficient to calculate the trans-
action value of the good in accordance
with schedule II of the appendix to this
part with respect to the transaction of
the producer of the good, adjusted to
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an F.0.B. basis; information sufficient
to calculate the value of each non-orig-
inating material, or material the ori-
gin of which is unknown, that is used
by the producer in the production of
the good in accordance with the provi-
sions of section 7 and, where applica-
ble, section 6(10) of the appendix to this
part; a complete description of each
material that is claimed to be an origi-
nating material and that is used in the
production of the good, including the
basis for the claim as to originating
status; information sufficient to per-
mit an examination of the factors enu-
merated in schedule III or VIII of the
appendix to this part where the ad-
vance ruling request involves an issue
of whether, with respect to the good or
material under the applicable schedule,
the transaction value is acceptable;
and information sufficient for any
other circumstance to make any deter-
mination relevant to the application of
the regional value content requirement
to the good. Where the net cost method
is specified, the advance ruling request
must include: a list of all product, pe-
riod and other costs relevant to deter-
mining the total cost of the good as de-
fined in the appendix to this part; a list
of all excluded costs to be subtracted
from the total cost of the good as pro-
vided in the appendix to this part; in-
formation sufficient to calculate the
value of each non-originating material,
or material the origin of which is un-
known, that is used in the production
of the good, in accordance with section
7 of the appendix to this part; the basis
for any allocation of costs in accord-
ance with schedule VII of the appendix
to this part; the period over which the
net cost calculation is to be made; and
any other information relevant to de-
termining the appropriate value of any
cost under this part. Where the ad-
vance ruling request concerns only the
calculation of an element of a regional
value content formula, and with regard
to the information specified in para-
graphs (b)(1) through (b)(5) of this sec-
tion, the request need only contain the
following: the information in para-
graph (b)(1), other than the informa-
tion specified in paragraph (b)(1)(i) or
(b)(1)(ii); the information in paragraph
(b)(5); and any information in this
paragraph (b)(2)(iii) which is relevant
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to the issue that is the subject of the
request.

(iv) NAFTA rulings on producer mate-
rials. W here the advance ruling request
involves an issue with respect to an in-
termediate material under Article
402(10) of the NAFTA (see section 7(4)
of the appendix to this part), the re-
quest must contain sufficient informa-
tion to determine the origin and value
of the material in accordance with Ar-
ticle 402(11) of the NAFTA (see section
7(6) of the appendix to this part). Where
the advance ruling request is sub-
mitted by a Canadian or Mexican pro-
ducer of a material under
§181.92(b)(b)(iii) of this part and con-
cerns only the origin of such material,
and with regard to the information
specified in paragraphs (b)(1) through
(b)(b) of this section, the request need
only include the following: the infor-
mation in paragraph (b)(1), including
any information specified in paragraph
(b)(1)(@) or (b)(1)(ii) which is relevant to
the issue that is the subject of the re-
quest; any information in paragraph
(b)(2)(1)(B) which is relevant to the
issue that is the subject of the request;
a sample as provided for in paragraph
(b)(3) if relevant to the issue that is the
subject of the request; and the informa-
tion in paragraph (b)(5).

(3) Samples. Each request for an ad-
vance ruling should be accompanied by
photographs, drawings, or other pic-
torial representations of the good and,
whenever possible, by a sample of the
good unless a precise description of the
good is not essential to the advance
ruling requested. Any good consisting
of materials in chemical or physical
combination for which a laboratory
analysis has been prepared by or for
the manufacturer should include a
copy of that analysis, flow charts, CAS
number, and related information. A
sample submitted in connection with a
request for an advance ruling becomes
a part of the CBP file in the matter and
will be retained until the advance rul-
ing is issued or the advance ruling re-
quest is otherwise disposed of. A sam-
ple should only be submitted with the
understanding that all or a part of it
may be damaged or consumed in the
course of examination, testing, anal-
ysis, or other actions undertaken in
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connection with the advance ruling re-
quest.

(4) Related documents. If the question
or questions presented in the advance
ruling request directly relate to mat-
ters set forth in any invoice, contract,
agreement, or other document, a copy
of the document must be submitted
with the request. (Original documents
should not be submitted inasmuch as
any documents or exhibits furnished
with the advance ruling request be-
come a part of the CBP file in the mat-
ter and cannot be returned.) The rel-
evant facts reflected in any documents
submitted, and an explanation of their
bearing on the question or questions
presented, must be expressly set forth
in the advance ruling request.

() Prior or current transactions—(i)
General. Each request for an advance
ruling must state:

(A) Whether, to the knowledge of the
person submitting the request, the
same transaction or issue, or one iden-
tical to it, has ever been considered, or
is currently being considered by any
CBP office;

(B) Whether, to the knowledge of the
person submitting the request, the
issue involved has ever been, or is cur-
rently, the subject of:

(I) Review by the United States
Court of International Trade, the
United States Court of Appeals for the
Federal Circuit, or any court of appeal
therefrom, or review by a judicial or
quasi-judicial body in Canada or Mex-
ico;

(2) A verification of origin performed
in the United States, Canada or Mex-
ico;

(3) An administrative appeal in the
United States, Canada or Mexico; or

(4) A request for an advance ruling
under this subpart, or a request for an
advance ruling in Canada or Mexico
under an appropriate authority re-
ferred to in §181.76(e)(1) of this part;

(C) The status or disposition of any
matter on which an affirmative state-
ment is made under paragraph
(b)(5)(1)(B) of this section; and

(D) Whether the transaction de-
scribed in the advance ruling request is
but one of a series of similar and re-
lated transactions.

(i1) Change in status of transaction. If
a prospective transaction which is the
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subject of an advance ruling request
becomes a current transaction, the per-
son who submitted the request shall so
notify the office processing the re-
quest.

(6) Statement of position. If the request
for an advance ruling asks that a par-
ticular determination or conclusion be
reached in the advance ruling letter, a
statement must be included in the re-
quest setting forth the basis for that
determination or conclusion, together
with a citation of all relevant sup-
porting authority.

(T) Privileged or confidential informa-
tion. Information which is claimed to
constitute trade secrets or privileged
or confidential commercial or financial
information regarding the business
transactions of private parties the dis-
closure of which would cause substan-
tial harm to the competitive position
of the person making the request (or of
another interested party) must be iden-
tified clearly, and the reasons such in-
formation should not be disclosed, in-
cluding, where applicable, the reasons
the disclosure of the information would
prejudice the competitive position of
the person making the request (or of
another interested party), must be set
forth. An advance ruling will not be
issued until all trade secret, privilege
or confidentiality issues are resolved
(see §181.99(a)(3) of this part).

(c) Signing; instruction as to reply. The
request for an advance ruling must be
signed by a person authorized to make
the request, as described in §181.92(b)(5)
of this part. An advance ruling re-
quested by a principal or authorized
agent may direct that the advance rul-
ing letter be addressed to the other.

(d) Requests for immediate consider-
ation. CBP will normally process re-
quests for advance rulings in the order
they are received and as expeditiously
as possible, as specified in §181.99 of
this part. However, a request that a
particular matter be given consider-
ation ahead of its regular order, if
made in writing at the time the re-
quest is submitted, or subsequent
thereto, and showing a clear need for
such treatment, will be given consider-
ation as the particular circumstances
warrant and permit. Requests for spe-
cial consideration made by telegram or
electronic transmission will be treated
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in the same manner as requests made
by letter, but advance rulings will not
be issued by telegram or electronic
transmission. A telegram or electronic
transmission must be followed up with
a signed original within 14 calendar
days of the submission of the telegram
or electronic transmission. In no event
can any assurance be given that a par-
ticular request for an advance ruling
will be acted upon by the time re-
quested.

[T.D. 9568, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 99-64, 64 FR 43267, Aug. 10,
1999; CBP Dec. 07-76, 72 FR 52783, Sept. 17,
2007; CBP Dec. 08-25, 73 FR 40727, July 16,
2008]

§181.94 Nonconforming requests for
advance rulings.

A person submitting a request for an
advance ruling that does not comply
with all of the provisions of this sub-
part will be so notified in writing, and
the requirements that have not been
met will be pointed out. Such person
will be given a period of 30 calendar
days from the date of the notice (or
such longer period as the notice may
provide) to supply any additional infor-
mation that is requested or otherwise
conform the advance ruling request to
the requirements referred to in the no-
tice. The Customs file with respect to
advance ruling requests which are not
brought into compliance with the pro-
visions of this subpart within the pe-
riod of time allowed will be adminis-
tratively closed and the request re-
moved from active consideration. A re-
quest for an advance ruling that is re-
moved from active consideration by
reason of failure to comply with the
provisions of this subpart may be
treated as withdrawn. A failure to com-
ply with the provisions of this subpart
will result in the rejection of the ad-
vance ruling request with the notice
specifying the deficiencies.

§181.95 Oral discussion of issues.

(a) General. A person submitting a re-
quest for an advance ruling and desir-
ing an opportunity to orally discuss
the issue or issues involved should indi-
cate that desire in writing at the time
the advance ruling request is filed.
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Such a discussion will only be sched-
uled when, in the opinion of the Cus-
toms personnel by whom the advance
ruling request is under consideration, a
conference will be helpful in deciding
the issue or issues involved or when a
determination or conclusion contrary
to that advocated in the advance ruling
request is contemplated. Conferences
are scheduled for the purpose of afford-
ing the parties an opportunity to freely
and openly discuss the matters set
forth in the advance ruling request. Ac-
cordingly, the parties will not be bound
by any argument or position advocated
or agreed to, expressly or by implica-
tion, during the conference unless ei-
ther party subsequently agrees to be so
bound in writing. The conference will
not conclude with the issuance of an
advance ruling letter.

(b) Time, place and number of con-
ferences. If a request for a conference is
granted, the person making the request
will be notified of the time and place of
the conference. No more than one con-
ference with respect to the matters set
forth in an advance ruling request will
be scheduled, unless, in the opinion of
the Customs personnel by whom the
advance ruling request is under consid-
eration, additional conferences are nec-
essary.

(c) Representation. A person whose re-
quest for a conference has been granted
may be accompanied at that con-
ference by counsel or other representa-
tives, or may designate such persons to
attend the conference in his or her
place.

(d) Additional information presented at
conferences. It will be the responsibility
of the person submitting the request
for an advance ruling to provide for in-
clusion in the Customs file in the mat-
ter a written record setting forth any
and all additional information, docu-
ments, and exhibits introduced during
the conference to the extent that per-
son considers such material relevant to
the consideration of the advance ruling
request. Such information, documents
and exhibits shall be given consider-
ation only if received by Customs with-
in 30 calendar days following the con-
ference.
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§181.96 Change in status of trans-

action.

Each person submitting a request for
an advance ruling in connection with a
NAFTA transaction must immediately
advise Customs in writing of any
change in the status of that trans-
action upon becoming aware of the
change. In particular, Customs must be
advised when any transaction described
in the advance ruling request as pro-
spective becomes current and under the
jurisdiction of a Customs field office.
In addition, any person engaged in a
NAFTA transaction coming under the
jurisdiction of a Customs field office
who has previously requested a NAFTA
advance ruling with respect to that
transaction must advise the field office
of that fact.

§181.97 Withdrawal of NAFTA
vance ruling requests.

Any request for an advance ruling
may be withdrawn by the person sub-
mitting it at any time before the
issuance of an advance ruling letter or
any other final disposition of the re-
quest. All correspondence, documents,
and exhibits submitted in connection
with the request will be retained in the
Customs file and will not be returned.
In addition, the Headquarters Office
may forward, to Customs field offices
which have or may have jurisdiction
over the transaction to which the ad-
vance ruling request relates, its views
in regard to the transaction or the
issues involved therein, as well as ap-
propriate information derived from
materials in the Customs file.

§181.98 Situations in which no NAFTA
advance ruling may be issued.

(a) General. No advance ruling letter
will be issued in response to a request
therefor which fails to comply with the
provisions of this subpart. No advance
ruling letter will be issued in regard to
a completed transaction.

(b) Pending matters. Where a request
for an advance ruling involves an issue
that is under review in connection with
an origin verification under subpart G
of this part or that is the subject of an
administrative review procedure pro-
vided for in subpart J of this part or in
part 174 of this chapter, Customs may
decline to issue the requested advance

ad-
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ruling. In addition, no NAFTA advance
ruling letter will be issued with respect
to any issue which is pending before
the United States Court of Inter-
national Trade, the United States
Court of Appeals for the Federal Cir-
cuit, or any court of appeal therefrom.
Litigation before any other court will
not preclude the issuance of an advance
ruling letter, provided neither Customs
nor any of its officers or agents is
named as a party to the action.

§181.99 Issuance of NAFTA advance
rulings or other advice.

(a) NAFTA advance ruling letters—(1)
General. Except as otherwise provided
in paragraph (a)(2) of this section, Cus-
toms will, within 120 calendar days of
receipt of a request, including any re-
quired information supplemental
thereto, issue an advance ruling letter
in the English language setting forth
the position of Customs and the rea-
sons therefor with respect to a specifi-
cally described Customs transaction
whenever a request for such an advance
ruling is submitted in accordance with
the provisions of this subpart and it is
in the sound administration of the
NAFTA provisions to do so. Otherwise,
a request for an advance ruling will be
answered by an information letter or,
in those situations in which general in-
formation is likely to be of little or no
value, by a letter stating that no ad-
vance ruling can be issued. In the
course of evaluating the advance ruling
request Customs may solicit supple-
mental information from the person re-
questing the advance ruling. The sub-
mission of supplemental information
will extend the time for response. The
time for response will also be extended
if it is necessary to obtain information
from other government agencies or in
the form of a laboratory analysis.

(2) Submission of NAFTA advance rul-
ing letters to field offices. Any importer
engaging in a NAFTA transaction with
respect to which an advance ruling let-
ter has been issued under this subpart
either must ensure that a copy of the
advance ruling letter is attached to the
documents filed with the appropriate
Customs office in connection with that
transaction or must otherwise indicate
with the information filed for that
transaction that an advance ruling has
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been received. Any person receiving an
advance ruling stating Customs deter-
mination must set forth such deter-
mination in the documents or informa-
tion filed in connection with any subse-
quent entry of that merchandise; fail-
ure to do so may result in a rejection
of the entry and the imposition of such
penalties as may be appropriate. An ad-
vance ruling received after the filing of
such documents or information must
immediately be brought to the atten-
tion of the appropriate Customs field
office.

(3) Disclosure of NAFTA advance ruling
letters. No part of the advance ruling
letter, including names, addresses, or
information relating to the business
transactions of private parties, shall be
deemed to constitute privileged or con-
fidential commercial or financial infor-
mation or trade secrets exempt from
disclosure pursuant to the Freedom of
Information Act, as amended (5 U.S.C.
562), and part 103 of this chapter, or
shall be deemed to be subject to the
confidentiality principle set forth in
§181.121 of this part, unless, as provided
in §181.93(b)(7) of this part, the infor-
mation claimed to be exempt from dis-
closure is clearly identified and a valid
basis for nondisclosure is set forth. Be-
fore the issuance of the advance ruling
letter, the person submitting the ad-
vance ruling request will be notified of
any decision adverse to his request for
nondisclosure and will, upon written
request to Customs within 10 working
days of the date of notification, be per-
mitted to withdraw the advance ruling
request. If in the opinion of Customs an
impasse exists on the issue of confiden-
tiality and the person who submitted
the advance ruling request does not
withdraw the request, Customs will de-
cline to issue the advance ruling. All
advance ruling letters issued by Cus-
toms will be available, upon written re-
quest, for inspection and copying by
any person (with any portions deter-
mined to be exempt from disclosure de-
leted).

(4) Penalties for misrepresented or omit-
ted material facts or for noncompliance. If
Customs determines that an issued ad-
vance ruling was based on incorrect in-
formation, the person to whom the ad-
vance ruling was issued may be subject
to appropriate penalties unless that

424



U.S. Customs and Border Protection, DHS; Treasury

person demonstrates that he used rea-
sonable care and acted in good faith in
presenting the facts and circumstances
on which the advance ruling was based.
In addition, Customs may apply such
measures as the circumstances may
warrant in a case where a person to
whom an advance ruling was issued has
failed to act in accordance with the
terms and conditions of the advance
ruling.

(b) Other NAFTA advice and guidance.
The Headquarters Office may on its
own initiative from time to time issue
other external advice and guidance
with respect to issues or transactions
arising under the NAFTA which come
to its attention. Such NAFTA advice
and guidance, which represent the offi-
cial position of Customs and which are
likely to be of widespread interest and
application, are published in the Cus-
toms Bulletin, as described in §181.101
of this part. Nothing in this subpart
shall preclude Customs from issuing
advice and guidance to its field offices
concerning the application of the
NAFTA.

§181.100 Effect of NAFTA advance rul-
ing letters; modification and rev-
ocation.

(a) Effect of NAFTA advance ruling let-
ters—(1) General. An advance ruling let-
ter issued by Customs under the provi-
sions of this subpart represents the of-
ficial position of Customs with respect
to the particular transaction or issue
described therein and is binding on all
Customs personnel in accordance with
the provisions of this subpart until
modified or revoked. In the absence of
a change of practice or other modifica-
tion or revocation which affects the
principle of the advance ruling set
forth in the advance ruling letter, that
principle may be cited as authority in
the disposition of transactions involv-
ing the same circumstances. An ad-
vance ruling letter is generally effec-
tive on the date it is issued or such
later date as may be specified in the
advance ruling and, commencing on its
effective date, may be applied to en-
tries for consumption and warehouse
withdrawals for consumption which are
unliquidated, or to other transactions
with respect to which Customs has not
taken final action on that date. See,
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however, paragraph (b) of this section
(ruling letters which modify previous
advance ruling letters) and §181.101 of
this part (advance ruling letters pub-
lished in the Customs Bulletin).

(2) Application of NAFTA rulings to
transactions—(i) General. BEach NAFTA
ruling letter is issued on the assump-
tion that all of the information fur-
nished in connection with the ruling
request and incorporated in the ruling
letter, either directly, by reference, or
by implication, is accurate and com-
plete in every material respect. The ap-
plication of an advance ruling letter by
a Customs field office to the trans-
action to which it is purported to re-
late is subject to the verification of the
facts incorporated in the advance rul-
ing letter, a comparison of the trans-
action described therein to the actual
transaction, and the satisfaction of any
conditions on which the advance ruling
was based, and if the facts are materi-
ally different or a condition has not
been satisfied, the treatment specified
in the advance ruling will not be ap-
plied to the actual transaction. If, in
the opinion of any Customs field office
by whom the transaction is under con-
sideration or review, the advance rul-
ing letter should be modified or re-
voked, the findings and recommenda-
tions of that office will be forwarded to
the Headquarters Office for consider-
ation, prior to any final disposition
with respect to the transaction by that
office. If the transaction described in
the NAFTA advance ruling letter and
the actual transaction are the same,
and any and all conditions set forth in
the advance ruling letter have been
satisfied, the advance ruling will be ap-
plied to the transaction.

(ii) Tariff change rulings. Each ad-
vance ruling letter concerning whether
a change in tariff classification has oc-
curred will be applied only with respect
to transactions involving either arti-
cles which are identical to the sample
submitted with the advance ruling re-
quest and reflect the same processing
or articles which conform to the de-
scription set forth in the advance rul-
ing letter.

(iii) Regional wvalue content rulings.
Each advance ruling letter concerning
the application of a regional value con-
tent requirement will be applied only
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with respect to transactions involving
the same merchandise and identical
facts.

(3) Reliance on NAFTA advance rulings
by others. An advance ruling letter is
subject to modification or revocation
without notice to any person other
than the person to whom the letter was
addressed. Accordingly, no other per-
son may rely on the advance ruling let-
ter or assume that the principles of
that advance ruling will be applied in
connection with any transaction other
than the one described in the letter.
However, any person eligible to request
an advance ruling under §181.92(b)(5) of
this part may request information as
to whether a previously-issued advance
ruling letter has been modified or re-
voked by writing the Commissioner of
Customs and Border Protection, Atten-
tion: Regulations and Rulings, Office of
International Trade, Washington, DC
20229, and either enclosing a copy of
the advance ruling letter or furnishing
other information sufficient to permit
the advance ruling letter in question to
be identified.

(b) Modification or revocation of
NAFTA advance ruling letters—(1) Gen-
eral. Any NAFTA advance ruling letter
may be modified or revoked by Cus-
toms Headquarters in any of the fol-
lowing circumstances or for any of the
following purposes, provided that writ-
ten notice of the modification or rev-
ocation is given to the person to whom
the advance ruling letter was ad-
dressed:

(i) If the ruling letter reflects or is
based on an error:

(A) Of fact;

(B) In the tariff classification of a
good or material that is the subject of
the ruling;

(C) In the application of a regional
value-content requirement under Gen-
eral Note 12, HTSUS, and under this
part;

(D) In the application of the rules for
determining whether a good qualifies
as a good of Canada or Mexico under
Annex 300-B, Annex 302.2 or Chapter
Seven of the NAFTA;

(E) In the application of the rules for
determining whether a good is a quali-
fying good under Chapter Seven of the
NAFTA; or
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(F) In the application of the rules for
determining whether a good qualifies
for duty-free treatment under §181.64 of
this part when the good re-enters the
United States after having been ex-
ported to Canada or Mexico for repair
or alteration;

(ii) If the ruling letter is not in ac-
cordance with an interpretation agreed
on by the United States, Canada and
Mexico regarding Chapter Three or
Chapter Four of the NAFTA;

(iii) If there is a change in the mate-
rial facts or circumstances on which
the ruling is based;

(iv) To conform to a modification of
Chapter Three, Four, Five or Seven of
the NAFTA, or of the Marking Rules,
or of the regulations set forth in this
part; or

(v) To conform to a judicial decision
or change in domestic law.

(2) Application of modification or rev-
ocation of NAFTA advance ruling letters.
The modification or revocation of a
NAFTA advance ruling letter will not
be applied to entries or warehouse
withdrawals for consumption which
were made prior to the effective date of
such modification or revocation, ex-
cept where the person to whom the ad-
vance ruling was issued has not acted
in accordance with its terms and condi-
tions.

(3) Effective dates. Generally, a
NAFTA letter modifying or revoking
an earlier advance ruling will be effec-
tive on the date it is issued. However,
Customs may, upon request or on its
own initiative, delay the effective date
of such a modification or revocation
for a period of up to 90 calendar days
from the date of issuance. Such a delay
may be granted at the request of the
party to whom the ruling letter was
issued, provided such party can dem-
onstrate to the satisfaction of Customs
that it relied on the earlier advance
ruling in good faith and to its det-
riment. The evidence of such reliance
must cover the period from the date of
the letter modifying or revoking the
advance ruling back to the date of that
advance ruling and must list all trans-
actions claimed to be covered by the
modified or revoked advance ruling by
entry number (or other Customs as-
signed number), the quantity and value
of merchandise covered by each such

426



U.S. Customs and Border Protection, DHS; Treasury

transaction (where applicable), the
ports of entry, and the dates of final
action by Customs. Such evidence must
also include contracts, purchase orders,
or other materials tending to establish
that future transactions were arranged
based on the earlier advance ruling.
The request for delay must specifically
identify the prior ruling on which reli-
ance is claimed. All persons requesting
a delay will be issued a separate letter
setting forth the period, if any, of the
delay to be provided. In appropriate
circumstances, Customs may decide to
make its decision, with respect to a
delay, applicable to all persons, irre-
spective of demonstrated reliance; in
this event, a notice announcing the
delay will be published in the CUSTOMS
BULLETIN and individual ruling letters
will not be issued.

§181.101 Publication of decisions.

Within 90 days after issuing any prec-
edential decision relating to any
NAFTA transaction, Customs shall
publish the decision in the CuUsTOMS
BULLETIN or otherwise make it avail-
able for public inspection. Disclosure is
governed by 31 CFR part 1, part 103 of
this chapter, and §181.99(a)(3) of this
part.

§181.102 Administrative and judicial
review of advance rulings.

(a) Administrative review—(1) Submis-
sion of request for review. Any person
who received an advance ruling issued
under this subpart, or an authorized
agent of such person, may request ad-
ministrative review, at CBP Head-
quarters, of that advance ruling, in-
cluding any modification or revocation
thereof, by letter addressed to the Ex-
ecutive Director, Regulations and Rul-
ings, Office of International Trade,
U.S. Customs and Border Protection,
Washington, DC 20229. Such request
shall be filed within 30 calendar days
after issuance of the advance ruling
and shall set forth the following infor-
mation:

(i) The name and address of the per-
son seeking review and the name and
address of his authorized agent if the
request is signed by such an agent;

(ii) The Customs identification num-
ber or employer identification number
in the case of a U.S. importer and au-
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thorized agent thereof, the employer
number or importer/exporter number
assigned by Revenue Canada in the
case of a Canadian exporter or producer
and authorized agent thereof, and the
federal taxpayer registry number
(RFC) in the case of a Mexican exporter
or producer and authorized agent
thereof;

(iii) The number and date of the ad-
vance ruling at issue;

(iv) The numbers and dates of any in-
volved entries for consumption or
warehouse withdrawals for consump-
tion;

(v) The nature of, and justification
for, the objection to the advance ruling
set forth distinctly and specifically
with respect to each aspect of the ad-
vance ruling for which administrative
review is sought; and

(vi) Whether an oral discussion of the
issues, as provided in §181.95 of this
part, is desired.

(2) Issuance of review decision. Cus-
toms will normally issue a written de-
cision within 120 days of receipt of the
request for administrative review sub-
mitted under this section. However,
Customs will, upon a reasonable show-
ing of business necessity, issue a writ-
ten decision within 60 days of receipt of
the request for administrative review.
For purposes of this paragraph, the
date of receipt of the request for ad-
ministrative review shall be the date
on which all information necessary to
process the request, including any in-
formation provided after submission of
the request in connection with a con-
ference, is filed with Customs.

(b) Judicial review. Any person whose
claims with regard to a request for ad-
ministrative review of an advance rul-
ing have been denied in whole or in
part under this section may seek judi-
cial review by filing a civil action in
the United States Court of Inter-
national Trade in accordance with 28
U.S.C. 2632 within 180 days after the
date of mailing of notice of the denial.

Subpart J—Review and Appeal of
Adverse Marking Decisions
§181.111 Applicability.

This
cumstances

subpart sets forth the cir-
and procedures under
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which exporters and producers of mer-
chandise imported into the United
States may obtain information about,
and administrative and judicial review
of, an adverse marking decision, as pro-
vided for in Article 510 of the NAFTA.
This subpart does not apply to the re-
view of advance rulings issued under
Article 509 of the NAFTA (see subpart
I of this part) or to the review of deter-
minations that a good is not an origi-
nating good under General Note 12,
HTSUS, and the appendix to this part
(see part 174 of this chapter).

§181.112 Definitions.

For purposes of this subpart, the fol-
lowing words and phrases have the
meanings indicated:

(a) Adverse marking decision means a
decision made by the port director or
Center director before January 19, 2017,
or the Center director on or after Janu-
ary 19, 2017, which an exporter or pro-
ducer of merchandise believes to be
contrary to the provisions of Annex 311
of the NAFTA and which may be pro-
tested by the importer pursuant to
§514, Tariff Act of 1930, as amended (19
U.S.C. 1514), and part 174 of this chap-
ter. Notification of an adverse marking
decision is given to an importer in the
form of a CBP Form 4647, or its elec-
tronic equivalent, (Notice to Mark and/
or Notice to Redeliver) and/or by as-
sessing marking duties on improperly
marked merchandise. Examples of ad-
verse marking decisions include deter-
minations by the port director or Cen-
ter director before December 20, 2016,
or the Center director on or after Janu-
ary 19, 2017: That an imported article is
not a good of a NAFTA country, as de-
termined under the Marking Rules, and
that it therefore cannot be marked
‘“Canada’ or ‘“Mexico”; that a good of
a NAFTA country is not marked in a
manner which is sufficiently perma-
nent; and that a good of a NAFTA
country does not qualify for an excep-
tion from marking specified in Annex
311 of the NAFTA. Adverse marking de-
cisions do not include: Decisions issued
in response to requests for advance rul-
ings under subpart I of this part or for
internal advice under part 177 of this
chapter; decisions on protests under
part 174 of this chapter; and determina-
tions that an article does not qualify
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as an originating good under General
Note 12, HTSUS, and the appendix to
this part.

(b) An exporter of merchandise is an
exporter located in Canada or Mexico
who must maintain records in that
country relating to the transaction to
which the adverse marking decision re-
lates. The records must be sufficient to
enable Customs to evaluate the merits
of the exporter’s claim(s) regarding the
adverse marking decision.

(c) A producer of merchandise is a
person who grows, mines, harvests,
fishes, traps, hunts, manufactures,
processes or assembles such merchan-
dise in Canada or Mexico.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as
amended by CBP Dec. 15-14, 80 FR 61292, Oct.
13, 2015; CBP Dec. No. 16-26, 81 FR 93026, Dec.
20, 2016]

§181.113 Request for basis of adverse
marking decision.

(a) Request; form and filing. The ex-
porter or producer of the merchandise
which is the subject of an adverse
marking decision may request a state-
ment concerning the basis for the deci-
sion by filing a typewritten request, in
English, with CBP, either at the port of
entry or electronically. The request
should be on letterhead paper in the
form of a letter and clearly designated
as a ‘‘Request for Basis of Adverse
Marking Decision” and shall be signed
by the exporter, producer or his au-
thorized agent. The provisions of §174.3
of this chapter shall apply for purposes
of signature by a person other than the
principal.

(b) Content. The Request for Basis of
Adverse Marking Decision letter shall
set forth the following information:

(1) The name and address of the ex-
porter or producer of the merchandise
and the name and address of any au-
thorized agent filing the request on be-
half of such principal;

(2) A statement that the inquirer is
the exporter or producer of the mer-
chandise that was the subject of the
adverse marking decision;

(3) In the case of a Canadian exporter
or producer, the employer number as-
signed by Revenue Canada, Customs
and Excise; in the case of a Mexican ex-
porter or producer, the Federal tax-
payer registry number (RFC); and the
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Customs identification number of an
authorized agent filing the request on
behalf of such principal;

(4) The number and date of each
entry involved in the request;

(5) A specific description of the mer-
chandise which is the subject of the ad-
verse marking decision; and

(6) A complete statement of all rel-
evant facts relating to the adverse
marking decision and the transaction
to which it relates, including the date
of the decision.

§181.114 Customs response to request.

(a) Time for response. The Center di-
rector will issue a written response to
the requestor within 30 days of receipt
of a request containing the information
specified in §181.113 of this part. If the
request is incomplete, such that the
transaction in question cannot be iden-
tified, the Center director will notify
the requestor in writing within 30 days
of receipt of the request regarding
what information is needed.

(b) Content. The response by the Cen-
ter director shall include the following:

(1) A statement concerning the basis
for the adverse marking decision;

(2) A copy of the relevant Customs
Form 4647 (Notice to Mark and/or No-
tice to Redeliver), if one was issued to
the importer and is available. If the
basis for the adverse marking decision
is indicated on the Customs Form 4647,
or its electronic equivalent, no state-
ment under paragraph (b)(1) of this sec-
tion is required;

(3) A statement as to whether the im-
porter has filed a protest regarding the
adverse marking decision and, if so,
where the protest was filed and the
protest number; and

(4) A statement concerning the ex-
porter’s or producer’s right to either
intervene in the importer’s protest as
provided in §181.115 of this part or file
a petition as provided in §181.116 of this
part.

[T.D. 9568, 60 FR 46364, Sept. 6, 1995, as
amended by CBP Dec. 15-14, 80 FR 61292, Oct.
13, 2015]

§181.115 Intervention in
protest.
(a) Conditional right to intervene. An
exporter or producer of merchandise
does not have an independent right to

importer’s

§181.115

protest an adverse marking decision.
However, if an importer protests the
adverse marking decision in accord-
ance with section 514, Tariff Act of
1930, as amended (19 U.S.C. 1514), and
part 174 of this chapter, the exporter or
producer of the merchandise which is
the subject of the adverse marking de-
cision may intervene in the importer’s
protest. Such intervention shall not af-
fect any time limits applicable to the
protest or delay action on the protest.

(b) Form and filing of intervention. In
order to intervene in an importer’s pro-
test, as provided for in paragraph (a) of
this section, the exporter or producer
of the merchandise shall file, in trip-
licate, a typewritten statement of
intervention, in English, with the Cen-
ter director. The statement should be
on letterhead paper in the form of a
letter and should be clearly designated
“NAFTA Exporter or Producer Inter-
vention in Protest”. The statement
shall be signed by the exporter, pro-
ducer or his authorized agent. The pro-
visions of §174.3 of this chapter shall
apply for purposes of signature by a
person other than the principal.

(c) Content. The NAFTA Exporter or
Producer Intervention in Protest letter
shall include the following:

(1) The name and address of the ex-
porter or producer of the merchandise
and the name and address of any au-
thorized agent filing the request on be-
half of such principal;

(2) In the case of a Canadian exporter
or producer, the employer number as-
signed by Revenue Canada, Customs
and Excise; in the case of a Mexican ex-
porter or producer, the Federal tax-
payer registry number (RFC); and the
Customs identification number of an
authorized agent filing the request on
behalf of such principal;

(3) The number and date of each
entry involved in the adverse marking
decision;

(4) A specific description of the mer-
chandise which is the subject of the ad-
verse marking decision;

(5) A complete statement of all rel-
evant facts relating to the adverse
marking decision and the transaction
to which it relates, including the date
of the decision;

(6) A detailed statement of position
regarding why the exporter or producer
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believes the adverse marking decision
is contrary to the provision of Annex
311 of the NAFTA;

(7) A statement as to whether a Re-
quest for Basis of Adverse Marking De-
cision was filed under §181.113 of this
part, and if so, the date of such Re-
quest and of any Customs response
thereto issued under §181.114 of this
part. Copies of the Request and the
Customs response shall be submitted, if
available;

(8) The number assigned to the im-
porter’s protest;

(9) A statement that the intervenor
is the exporter or producer of the mer-
chandise that was the subject of the
adverse marking decision being pro-
tested by the importer and, if the in-
tervenor is the exporter, a statement
that it maintains sufficient records to
enable Customs to evaluate the merits
of its claim(s) regarding the adverse
marking decision; and

(10) If the intervenor prefers that the
principle of confidentiality set forth in
§181.121 of this part be applied to the
information submitted under this sec-
tion, a statement to that effect. If no
such statement is included in the let-
ter, the intervention and information
submitted in connection therewith
shall be subject to the same treatment
as that provided in the case of requests
by all interested parties for consolida-
tion of protests as set forth in
§174.15(b)(1) of this chapter.

(d) Effect of Intervention. The rights of
the intervenor under this section are
subordinate to the importer’s protest
rights. Accordingly, intervention by an
exporter or producer of merchandise
will not affect the procedures under
part 174 of this chapter, and the im-
porter’s elections concerning acceler-
ated disposition and application for
further review of the protest will gov-
ern how the protest is handled and how
the intervention is considered. If the
importer withdraws or settles the pro-
test, the exporter or producer has no
right to continue the intervention ac-
tion.

(e) Action by Center director. If final
administrative action has already been
taken with respect to the importer’s
protest at the time the intervention is
filed, the Center director shall so ad-
vise the exporter or producer and, if

19 CFR Ch. | (4-1-17 Edition)

the importer has filed a civil action in
the Court of International Trade as a
result of a denial of the protest, the
Center director shall advise the ex-
porter or producer of that filing and of
the exporter’s or producer’s right to
seek to intervene in such judicial pro-
ceeding. If final administrative action
has not been taken on the protest, the
Center director shall forward the inter-
vention letter to the Customs office
which has the importer’s protest under
review for consideration in connection
with the protest.

(f) Final disposition. The intervenor
shall be notified in writing of the final
disposition of the protest. If the pro-
test is denied in whole or in part, the
intervenor shall be furnished a copy of
the notice given to the importer under
§174.29.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as
amended by CBP Dec. No. 16-26, 81 FR 93027,
Dec. 20, 2016]

§181.116 Petition regarding adverse
marking decision.

(a) Right to petition. If the importer
does not protest an adverse marking
decision in accordance with section 514,
Tariff Act of 1930, as amended (19
U.S.C. 1514), and part 174 of this chap-
ter, the exporter or producer of the
merchandise which was the subject of
the adverse marking decision may file
a petition with Customs requesting re-
consideration of the decision. The peti-
tion may not be filed until after the
importer’s time to protest the adverse
marking decision has expired (see
§174.12(e) of this chapter for the time
limits for filing protests). If the im-
porter filed a protest upon which final
administrative action has been taken,
the exporter or producer may file a pe-
tition under this section, provided that
the exporter or producer was not given
notice of the pending protest pursuant
to §181.114 of this part. If the importer
filed a protest on which final adminis-
trative action has not been taken and
notice of the pending protest was not
provided to the exporter or producer
under §181.114 of this part, a petition
filed under this section shall be treated
by the Center director as an interven-
tion under §181.115 of this part.
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(b) Form and filing of petition. A peti-
tion under this section shall be type-
written, in English, and shall be filed,
in triplicate, with the port of entry or
filed electronically with CBP. The peti-
tion under this subpart should be on
letterhead paper in the form of a letter,
clearly designated as a ‘‘Petition for
NAFTA Review of Adverse Marking
Decision” and shall be signed by the
exporter, producer or his authorized
agent. The provisions of §174.3 of this
chapter shall apply for purposes of sig-
nature by a person other than the prin-
cipal.

(c) Content. The Petition for NAFTA
Review of Adverse Marking Decision
letter shall contain all the information
specified §181.115 of this part, except
for the protest number. It shall also in-
clude a statement that petitioner was
not notified by Customs in writing of a
pending protest.

(d) Review of petition—(1) Review by
Center director. Within 60 days of the
date of receipt of the petition, the Cen-
ter director shall determine if the peti-
tion is to be granted or denied, in
whole or in part. If, after reviewing the
petition, the Center director agrees
with all of the petitioner’s claims and
determines that the initial adverse
marking decision was not correct, a
written notice granting the petition
shall be issued to the petitioner. A de-
scription of the merchandise, a brief
summary of the issue(s) and the Center
director’s findings shall be forwarded
to the Director, Tariff Classification
Appeals Division, Customs Head-
quarters, for publication in the Cus-
toms Bulletin. If, after reviewing the
petition, the Center director deter-
mines that the initial adverse marking
decision was correct in its entirety, a
written notice shall be issued to the pe-
titioner advising that the matter has
been forwarded to the Director, Tariff
Classification Appeals Division, Cus-
toms Headquarters, for further review
and decision. All relevant background
information, including available sam-
ples, a description of the adverse mark-
ing decision and the reasons for the de-
cision, and the Center director’s rec-
ommendation shall be furnished to
Headquarters.

(2) Review by Headquarters. Within 120
days of the date the petition and back-

§181.121

ground information are received at
Customs Headquarters, the Director,
Tariff Classification Appeals Division,
shall determine if the petition is to be
granted or denied, in whole or in part,
and the petitioner shall be notified in
writing of the determination. If the pe-
tition is granted in whole or in part, a
description of the merchandise, a brief
summary of the issue(s) and the direc-
tor’s findings will be published in the
Customs Bulletin.

(3) Effect of granting the petition. The
decision on the petition, if contrary to
the initial adverse marking decision,
will be implemented with respect to
merchandise entered or withdrawn
from warehouse for consumption after
30 days from the date on which the no-
tice of determination is published in
the Customs Bulletin.

(e) Pending litigation. No decision on a
petition will be issued under this sec-
tion with respect to any issue which is
pending before the United States Court
of International Trade, the TUnited
States Court of Appeals for the Federal
Circuit, or any court of appeal there-
from. Litigation before any other court
will not preclude the issuance of a deci-
sion on a petition under this section,
provided neither Customs nor any of
its officers or agents is named as a
party to the action.

(f) Judicial review of denial of petition.
Any person whose petition under this
section has been denied, in whole or in
part, may contest the denial by filing a
civil action in the United States Court
of International Trade within 30 days
after the date of mailing of the notice
of denial.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as
amended by CBP Dec. No. 16-26, 81 FR 93027,
Dec. 20, 2016]

Subpart K—Confidentiality of
Business Information

§181.121 Maintenance of confiden-

tiality.

The port director, Center director, or
other CBP officer who has possession of
confidential business information col-
lected pursuant to this part shall, in
accordance with part 103 of this chap-
ter, maintain its confidentiality and
protect it from any disclosure that
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could prejudice the competitive posi-
tion of the persons providing the infor-
mation.

§181.122 Disclosure to government au-
thorities.

Nothing in §181.121 of this part shall
preclude the disclosure of confidential
business information to governmental
authorities in the United States re-
sponsible for the administration and
enforcement of determinations of ori-
gin and of customs and revenue mat-
ters.

Subpart L—Rules of Origin

§181.131 Rules of origin.

(a) The regulations effective October
1, 1995, implementing the rules of ori-
gin provisions of General Note 12,
HTSUS, and Chapter Four of the
NAFTA are contained in the appendix
to this part.

(b) If the fiscal year of a producer of
goods begins before October 1, 1995, the
producer may choose to have the regu-
lations implementing the rules of ori-
gin provisions of General Note 12,
HTSUS, and Chapter Four of the
NAFTA that were in effect prior to Oc-
tober 1, 1995 (see 19 CFR chapter I, 1994
edition, appendix to part 181) continue
to apply in regard to all goods pro-
duced by that producer for the remain-
der of that fiscal year.

(c) If a motor vehicle producer’s fis-
cal year that has been chosen by a pro-
ducer of goods pursuant to section 12(5)
of the regulations referred to in para-
graph (b) of this section begins before
October 1, 1995, the producer of the
goods may choose to have those regula-
tions continue to apply in regard to the
goods produced by that producer for
the remainder of that fiscal year, pro-
vided that:

(1) The producer of the goods has
made an election under section 12(1) of
those regulations or has provided a
statement referred to in section 9(6) or
10(8) of those regulations that states
the value of non-originating materials
determined in accordance with section
12(3) of those regulations; and

(2) The period chosen under section
12(5) of those regulations is the fiscal
year of the motor vehicle producer to
whom those goods are sold.

19 CFR Ch. | (4-1-17 Edition)

§181.132 Disassembly.

(a) Treated as production. For pur-
poses of implementing the rules of ori-
gin provisions of General Note 12,
HTSUS, and Chapter Four of the
NAFTA, except as provided in para-
graph (b) of this section, disassembly is
considered to be production, and a
component recovered from a good dis-
assembled in the territory of a Party
will be considered to be originating as
the result of such disassembly provided
that the recovered component satisfies
all applicable requirements of Annex
401 and this part.

(b) Exception; new goods. Disassembly,
as provided in paragraph (a) of this sec-
tion, will not be considered production
in the case of components that are re-
covered from new goods. For purposes
of this paragraph, a ‘new good’ means
a good which is in the same condition
as it was when it was manufactured
and which meets the commercial
standards for new goods in the relevant
industry.

[70 FR 37674, June 30, 2005]

APPENDIX TO PART 181—RULES OF
ORIGIN REGULATIONS

SECTION 1. CITATION

This appendix may be cited as the NAFTA
Rules of Origin Regulations.

PART I

SECTION 2. DEFINITIONS AND
INTERPRETATION

DEFINITIONS

(1) For purposes of this appendix,
‘‘accessories, spare parts or tools that are de-
livered with a good and form part of the
good’s standard accessories, spare parts or
tools” means goods that are delivered with a
good, whether or not they are physically af-
fixed to that good, and that are used for the
transport, protection, maintenance or clean-
ing of the good, for instruction in the assem-
bly, repair or use of that good, or as replace-
ments for consumable or interchangeable
parts of that good;
““adjusted to an F.O.B. basis’ means, with re-
spect to a good, adjusted by
(a) deducting

(i) the costs of transporting the good

after it is shipped from the point of di-

rect shipment,

(ii) the costs of unloading, loading, han-

dling and insurance that are associated

with that transportation, and
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(iii) the cost of packing materials and
containers,
where those costs are included in the
transaction value of the good, and
(b) adding
(i) the costs of transporting the good
from the place of production to the point
of direct shipment,
(ii) the costs of loading, unloading, han-
dling and insurance that are associated
with that transportation, and
(iii) the costs of loading the good for
shipment at the point of direct shipment,
where those costs are not included in the
transaction value of the good;
‘““Agreement’ means the North American Free
Trade Agreement;
‘“‘applicable change in tariff classification”
means, with respect to a non-originating ma-
terial used in the production of a good, a
change in tariff classification specified in a
rule set out in Schedule I for the tariff provi-
sion under which the good is classified;
‘“‘automotive component’ means a good that
is referred to in column I of an item of
Schedule V;
‘“‘automotive component assembly’’ means a
good, other than a heavy-duty vehicle, that
incorporates an automotive component;
‘‘costs incurred in packing’’ means, with re-
spect to a good or material, the value of the
packing materials and containers in which
the good or material is packed for shipment
and the labor costs incurred in packing it for
shipment, but does not include the costs of
preparing and packaging it for retail sale;
“‘customs value’ means
(a) in the case of Canada, value for duty as
defined in the Customs Act, except that for
purposes of determining that value the ref-
erence in section 55 of that Act to ‘“‘in ac-
cordance with the regulations made under
the Currency Act” shall be read as a ref-
erence to ‘‘in accordance with subsection
3(1) of these Regulations’,
(b) in the case of Mexico, the wvalor en
aduana as determined in accordance with
the Ley Aduanera, converted, in the event
such value is not expressed in Mexican cur-
rency, to Mexican currency at the rate of
exchange determined in accordance with
subsection 3(1) of these Regulations, and
(c) in the case of the United States, the
value of imported merchandise as deter-
mined by the Customs Service in accord-
ance with section 402 of the Tariff Act of
1930, as amended, converted, in the event
such value is not expressed in United
States currency, to United States currency
at the rate of exchange determined in ac-
cordance with subsection 3(1) of these Reg-
ulations.
‘‘days” means calendar days, and includes
weekends and holidays;
“‘direct labor costs’ means costs, including
fringe benefits, that are associated with em-
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ployees who are directly involved in the pro-
duction of a good;
“direct material costs’” means the value of
materials, other than indirect materials and
packing materials and containers, that are
used in the production of a good;
‘‘direct overhead’’ means costs, other than
direct material costs and direct labor costs,
that are directly associated with the produc-
tion of a good;
‘‘enterprise’” means any entity constituted
or organized under applicable laws, whether
or not for profit and whether privately
owned or governmentally owned, including
any corporation, trust, partnership, sole pro-
prietorship, joint venture or other associa-
tion;
‘“‘excluded costs’” means sales promotion,
marketing and after-sales service costs, roy-
alties, shipping and packing costs and non-
allowable interest costs;
‘“‘fungible goods’ means goods that are inter-
changeable for commercial purposes and the
properties of which are essentially identical;
‘“‘fungible materials” means materials that
are interchangeable for commercial purposes
and the properties of which are essentially
identical;
‘“Harmonized System’ means the Har-
monized Commodity Description and Coding
System, including its General Rules of Inter-
pretation, Section Notes and Chapter Notes,
as set out in
(a) in the case of Canada, the Customs Tar-
iff,
(b) in the case of Mexico, the Tarifa de la
Ley del Impuesto General de Importacion, and
(¢) in the case of the United States, the
Harmonized Tariff Schedule of the United
States;
“heavy-duty vehicle”” means a motor vehicle
provided for in any of heading 8701, tariff
items 8702.10.30 and 8702.90.30 (vehicles for
the transport of 16 or more persons), sub-
headings 8704.10, 8704.22, 8704.23, 8704.32 and
8704.90 and heading 8705 and 8706;
‘‘identical goods” means, with respect to a
good, goods that
(a) are the same in all respects as that
good, including physical characteristics,
quality and reputation but excluding
minor differences in appearance,
(b) were produced in the same country as
that good, and
(c) were produced
(i) by the producer of that good, or
(ii) by another producer, where no goods
that satisfy the requirements of para-
graphs (a) and (b) were produced by the
producer of that good;
‘‘identical materials’® means, with respect to
a material, materials that
(a) are the same as that material in all re-
spects, including physical characteristics,
quality and reputation but excluding
minor differences in appearance,
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(b) were produced in the same country as
that material, and
(c) were produced
(i) by the producer of that material, or
(ii) by another producer, where no mate-
rials that satisfy the requirements of
paragraphs (a) and (b) were produced by
the producer of that material;
‘“‘incorporated’” means, with respect to the
production of a good, a material that is
physically incorporated into that good, and
includes a material that is physically incor-
porated into another material before that
material or any subsequently produced ma-
terial is used in the production of the good;
“‘indirect material’”’ means a good used in the
production, testing or inspection of a good
but not physically incorporated into the
good, or a good used in the maintenance of
buildings or the operation of equipment asso-
ciated with the production of a good, and in-
cludes
(a) fuel and energy,
(b) tools, dies and molds,
(c) spare parts and materials used in the
maintenance of equipment and buildings,
(d) lubricants, greases, compounding mate-
rials and other materials used in produc-
tion or used to operate equipment and
buildings,
(e) gloves, glasses, footwear, clothing, safe-
ty equipment and supplies,
(f) equipment, devices and supplies used for
testing or inspecting the other goods,
(g) catalysts and solvents, and
(h) any other goods that are not incor-
porated into the good but the use of which
in the production of the good can reason-
ably be demonstrated to be part of that
production;
“‘interest costs’ means all costs paid or pay-
able by a person to whom credit is, or is to
be advanced, for the advancement of credit
or the obligation to advance credit;
‘“‘intermediate material”’ means a self-pro-
duced material that is used in the production
of a good and is designated as an inter-
mediate material under section 7(4) ;
“light-duty automotive good’ means a light-
duty vehicle or a good of a tariff provision
listed in Schedule IV that is subject to a re-
gional value-content requirement and is for
use as original equipment in the production
of a light-duty vehicle;
“light-duty vehicle”” means a motor vehicle
provided for in any of tariff items 8702.10.60
and 8702.90.60 (vehicles for the transport of 15
or fewer persons) and subheadings 8703.21
through 8703.90, 8704.21 and 8704.31;
“listed material’’ means a good that is re-
ferred to in column II of an item of Schedule
v
‘“‘location of the producer’ means,
(a) where the warehouse or other receiving
station at which a producer receives mate-
rials for use by the producer in the produc-
tion of a good is located within a radius of

19 CFR Ch. | (4-1-17 Edition)

75 km (46.60 miles) from the place at which
the producer produces the good, the loca-
tion of that warehouse or other receiving
station, and
(b) in any other case, the place at which
the producer produces the good in which a
material is to be used;
“material’” means a good that is used in the
production of another good, and includes a
part or ingredient;
‘“‘motor vehicle assembler’” means a producer
of motor vehicles and any related person
with whom, or joint venture in which, the
producer participates with respect to the
production of motor vehicles;
“month’ means a calendar month;
“NAFTA country” means a Party to the
Agreement;
‘“‘national” means a natural person who is a
citizen or permanent resident of a NAFTA
country, and includes
(a) with respect to Mexico, a national or
citizen according to Articles 30 and 34, re-
spectively, of the Mexican Constitution,
and
(b) with respect to the United States, a
“national of the United States’ as defined
in the Immigration and Nationality Act on
the date of entry into force of the Agree-
ment;
“net cost method” means the method of cal-
culating the regional value content of a good
that is set out in section 6(3);
‘“‘non-allowable interest costs’ means inter-
est costs incurred by a producer on the pro-
ducer’s debt obligations that are more than
700 basis points above the yield on debt obli-
gations of comparable maturities issued by
the federal government of the country in
which the producer is located;
‘‘non-originating good’” means a good that
does not qualify as originating under this ap-
pendix;
‘‘non-originating material’’ means a mate-
rial that does not qualify as originating
under this appendix;
‘“‘original equipment’ means a material that
is incorporated into a motor vehicle before
the first transfer of title or consignment of
the motor vehicle to a person who is not a
motor vehicle assembler, and that is
(a) a good of a tariff provision listed in
Schedule IV, or
(b) an automotive component assembly,
automotive component, sub-component or
listed material;
“‘originating good’” means a good that quali-
fies as originating under this appendix;
‘“‘originating material” means a material
that qualifies as originating under this ap-
pendix;
‘“‘other costs,” with respect to total cost,
means all costs that are not product costs or
period costs;
“packaging materials and containers”
means materials and containers in which a
good is packaged for retail sale;
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‘“‘packing materials and containers’” means
materials and containers that are used to
protect a good during transportation, but
does not include packaging materials and
containers;
“‘payments’ means, with respect to royalties
and sales promotion, marketing and after-
sales service costs, the costs expensed on the
books of a producer, whether or not an ac-
tual payment is made;
‘‘period costs’ means costs, other than prod-
uct costs, that are expensed in the period in
which they are incurred;
‘“‘person’’ means a natural person or an en-
terprise;
‘“‘person of a NAFTA country’” means a na-
tional, or an enterprise constituted or orga-
nized under the laws of a NAFTA country;
‘“‘point of direct shipment’” means the loca-
tion from which a producer of a good nor-
mally ships that good to the buyer of the
good;
‘“‘producer’” means a person who grows,
mines, harvests, fishes, traps, hunts, manu-
factures, processes or assembles a good;
‘“‘product costs’ means costs that are associ-
ated with the production of a good, and in-
cludes the value of materials, direct labor
costs and direct overhead;
‘“‘production’” means growing, mining, har-
vesting, fishing, trapping, hunting, manufac-
turing, processing or assembling a good;
‘“‘related person’” means a person related to
another person on the basis that

(a) they are officers or directors of one an-

other’s businesses,

(b) they are legally recognized partners in

business,

(c) they are employer and employee,

(d) any person directly or indirectly owns,

controls or holds 25 percent or more of the

outstanding voting stock or shares of each

of them,

(e) one of them directly or indirectly con-

trols the other,

(f) both of them are directly or indirectly

controlled by a third person, or

(g) they are members of the same family

(members of the same family are natural

or adopted children, brothers, sisters, par-

ents, grandparents, or spouses);
‘“‘reusable scrap or by-product’” means waste
and spoilage that is generated by the pro-
ducer of a good and that is used in the pro-
duction of a good or sold by that producer;
“right to use,” for purposes of the definition
of royalties, includes the right to sell or dis-
tribute a good;
‘“‘royalties’ means payments of any kind, in-
cluding payments under technical assistance
agreements or similar agreements, made as
consideration for the use of, or right to use,
any copyright, literary, artistic, or scientific
work, patent, trademark, design, model,
plan, secret formula or process, excluding
those payments under technical assistance
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agreements or similar agreements that can

be related to specific services such as
(a) personnel training, without regard to
where performed, and
(b) if performed in the territory of one or
more of the NAFTA countries, engineering,
tooling, die-setting, software design and
similar computer services, or other serv-
ices;

‘‘sales promotion, marketing and after-sales

service costs’ means the following costs re-

lated to sales promotion, marketing and

after-sales service:
(a) sales and marketing promotion; media
advertising; advertising and market re-
search; promotional and demonstration
materials; exhibits; sales conferences,
trade shows and conventions; banners;
marketing displays; free samples; sales,
marketing and after-sales service lit-
erature (product brochures, catalogs, tech-
nical literature, price lists, service manu-
als, sales aid information); establishment
and protection of logos and trademarks;
sponsorships; wholesale and retail re-
stocking charges; entertainment;
(b) sales and marketing incentives; con-
sumer, retailer or wholesaler rebates; mer-
chandise incentives;
(c) salaries and wages, sales commissions,
bonuses, benefits (for example, medical, in-
surance, pension), traveling and living ex-
penses, membership and professional fees,
for sales promotion, marketing and after-
sales service personnel;
(d) recruiting and training of sales pro-
motion, marketing and after-sales service
personnel, and after-sales training of cus-
tomers’ employees, where such costs are
identified separately for sales promotion,
marketing and after-sales service of goods
on the financial statements or cost ac-
counts of the producer;
(e) product liability insurance;
(f) office supplies for sales promotion, mar-
keting and after-sales service of goods,
where such costs are identified separately
for sales promotion, marketing and after-
sales service of goods on the financial
statements or cost accounts of the pro-
ducer;
(g) telephone, mail and other communica-
tions, where such costs are identified sepa-
rately for sales promotion, marketing and
after-sales service of goods on the financial
statements or cost accounts of the pro-
ducer;
(h) rent and depreciation of sales pro-
motion, marketing and after-sales service
offices and distribution centers;
(i) property insurance premiums, taxes,
cost of utilities, and repair and mainte-
nance of sales promotion, marketing and
after-sales service offices and distribution
centers, where such costs are identified
separately for sales promotion, marketing
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and after-sales service of goods on the fi-
nancial statements or cost accounts of the
producer; and
(j) payments by the producer to other per-
sons for warranty repairs;
‘‘self-produced material’’ means a material
that is produced by the producer of a good
and used in the production of that good;
‘“‘shipping and packing costs’” means the
costs incurred in packing a good for ship-
ment and shipping the good from the point of
direct shipment to the buyer, excluding the
costs of preparing and packaging the good
for retail sale;
‘“‘similar goods” means, with respect to a
good, goods that
(a) although not alike in all respects to
that good, have similar characteristics and
component materials that enable the goods
to perform the same functions and to be
commercially interchangeable with that
good,
(b) were produced in the same country as
that good, and
(c) were produced
(i) by the producer of that good, or
(ii) by another producer, where no goods
that satisfy the requirements of para-
graphs (a) and (b) were produced by the
producer of that good;
‘“‘similar materials’ means, with respect to a
material, materials that
(a) although not alike in all respects to
that material, have similar characteristics
and component materials that enable the
materials to perform the same functions
and to be commercially interchangeable
with that material,
(b) were produced in the same country as
that material, and (c) were produced
(i) by the producer of that material, or
(ii) by another producer, where no mate-
rials that satisfy the requirements of
paragraphs (a) and (b) were produced by
the producer of that material;
‘‘subject to a regional value-content require-
ment”’ means, with respect to a good, that
the provisions of this appendix that are ap-
plied to determine whether the good is an
originating good include a regional value-
content requirement;
‘‘sub-component’ means a good that com-
prises a listed material and one or more
other materials or listed materials;
“tariff provision” means a heading,
heading or tariff item;
‘“‘territory’’ means, with respect to
(a) Canada, the territory to which its cus-
toms laws apply, including any areas be-
yond the territorial seas of Canada within
which, in accordance with international
law and its domestic law, Canada may ex-
ercise rights with respect to the seabed and
subsoil and their natural resources,
(b) Mexico,
(i) the states of the Federation and the
Federal District,

sub-
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(ii) the islands, including the reefs and
keys, in adjacent seas,

(iii) the islands of Guadalupe and
Revillagigedo situated in the Pacific
Ocean,

(iv) the continental shelf and the sub-
marine shelf of such islands, keys and
reefs,
(v) the waters of the territorial seas, in
accordance with international law, and
its interior maritime waters,
(vi) the space located above the national
territory, in accordance with inter-
national law, and
(vii) any areas beyond the territorial
seas of Mexico within which, in accord-
ance with international law, including
the United Nations Convention on the
Law of the Sea, and its domestic law,
Mexico may exercise rights with respect
to the seabed and subsoil and their nat-
ural resources, and
(c) the United States,
(i) the customs territory of the United
States, which includes the 50 states, the
District of Columbia and Puerto Rico,
(ii) the foreign trade zones located in the
United States and Puerto Rico, and
(iii) any areas beyond the territorial seas
of the United States within which, in ac-
cordance with international law and its
domestic law, the United States may ex-
ercise rights with respect to the seabed
and subsoil and their natural resources;
‘““total cost” means the total of all product
costs, period costs and other costs incurred
in the territory of one or more of the NAFTA
countries;
“transaction value method” means the
method of calculating the regional wvalue
content of a good that is set out in sub-
section 6(2);
‘‘used’ means used or consumed in the pro-
duction of a good;
“verification of origin’ means a verification
of origin of goods under
(a) in the case of Canada, paragraph
42.1(1)(a) or subsection 42.2(2) of the Cus-
toms Act,
(b) in the case of Mexico, Article 506 of the
Agreement, and
(c) in the case of the United States, section
509 of the Tariff Act of 1930, as amended.

INTERPRETATION: ‘‘SIMILAR’’

(2) For purposes of the definitions of ‘‘similar
goods’ and ‘‘similar materials,”” the quality
of the goods or materials, their reputation
and the existence of a trademark are among
the factors to be considered for purposes of
determining whether goods or materials are
similar.

INTERPRETATION: TERMS USED TO REFER TO
HTSUS; USE OF TERM ‘‘BOOKS’’

(3) For purposes of this appendix,
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(a) ‘‘chapter,” unless otherwise indicated,
refers to a chapter of the Harmonized Sys-
tem;
(b) “heading’’ refers to any four-digit num-
ber, or the first four digits of any number,
set out in the column ‘‘Heading/Sub-
heading”’ in the Harmonized System;
(c) ‘‘subheading” refers to any six-digit
number, or the first six digits of any num-
ber, set out in the column ‘‘Heading/Sub-
heading”’ in the Harmonized System;
(d) ‘‘tariff item’ refers to any eight-digit
number set out in the column ‘‘Heading/
Subheading’’ in the Harmonized System;
(e) any reference to a tariff item in Chap-
ter Four of the Agreement or this appendix
that includes letters shall be reflected as
the appropriate eight-digit number in the
Harmonized System as implemented in
each NAFTA country; and
(f) “books’ refers to,
(i) with respect to the books of a person
who is located in a NAFTA country,
(A) books and other documents that
support the recording of revenues, ex-
penses, costs, assets and liabilities and
that are maintained in accordance with
Generally Accepted Accounting Prin-
ciples set out in the publications listed
in Schedule XII with respect to the ter-
ritory of the NAFTA country in which
the person is located, and
(B) financial statements, including
note disclosures, that are prepared in
accordance with Generally Accepted
Accounting Principles set out in the
publications listed in Schedule XII
with respect to the territory of the
NAFTA country in which the person is
located, and
(ii) with respect to the books of a person
who is located outside the territories of
the NAFTA countries,
(A) books and other documents that
support the recording of revenues, ex-
penses, costs, assets and liabilities and
that are maintained in accordance with
generally accepted accounting prin-
ciples applied in that location or,
where there are no such principles, in
accordance with the International Ac-
counting Standards, and
(B) financial statements, including
note disclosures, that are prepared in
accordance with generally accepted ac-
counting principles applied in that lo-
cation or, where there are no such prin-
ciples, in accordance with the Inter-
national Accounting Standards.

USE OF EXAMPLES TO ILLUSTRATE THE
APPLICATION OF A PROVISION

(4) Where an example, referred to as an ‘‘Ex-
ample,” is set out in this appendix, the ex-
ample is for purposes of illustrating the ap-
plication of a provision, and where there is
any inconsistency between the example and
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the provision, the provision prevails to the
extent of the inconsistency.

REFERENCES TO DOMESTIC LAWS

(5) Except as otherwise provided, references
in this appendix to domestic laws of the
NAFTA countries apply to those laws as
they may be amended or superseded.

CALCULATION OF TOTAL COST

(6) For purposes of sections 5(9), 6(11) and 7(6)
and sections 10(1)(a) (i) and (ii),
(a) total cost consists of all product costs,
period costs and other costs that are re-
corded, except as otherwise provided in
paragraphs (b) (i) and (ii), on the books of
the producer without regard to the loca-
tion of the persons to whom payments with
respect to those costs are made;
(b) in calculating total cost,
(i) the value of materials, other than in-
termediate materials, indirect materials
and packing materials and containers,
shall be the value determined in accord-
ance with section 7(1),
(ii) the value of intermediate materials
used in the production of the good or ma-
terial with respect to which total cost is
being calculated shall be calculated in
accordance with section 7(6),
(iii) the value of indirect materials and
the value of packing materials and con-
tainers shall be the costs that are re-
corded on the books of the producer for
those materials, and
(iv) product costs, period costs and other
costs, other than costs referred to in sub-
paragraphs (i) and (ii), shall be the costs
thereof that are recorded on the books of
the producer for those costs;
(c) total cost does not include profits that
are earned by the producer, regardless of
whether they are retained by the producer
or paid out to other persons as dividends,
or taxes paid on those profits, including
capital gains taxes;
(d) gains related to currency conversion
that are related to the production of the
good shall be deducted from total cost, and
losses related to currency conversion that
are related to the production of the good
shall be included in total cost;
(e) the value of materials with respect to
which production is accumulated under
section 14 shall be determined in accord-
ance with that section; and
(f) total cost includes the impact of infla-
tion as recorded on the books of the pro-
ducer, if recorded in accordance with the
Generally Accepted Accounting Principles
of the producer’s country.
(7) For purposes of calculating total cost
under sections 5(9) and 7(6) and sections
10(1)(a) (i) and (ii),
(a) where the regional value content of the
good is calculated on the basis of the net
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cost method and the producer has chosen
under section 6(15), 11 (1), (3) or (6), 12(5) or
13(4) to calculate the regional value con-
tent over a period, the total cost shall be
calculated over that period; and
(b) in any other case, the producer may
choose that the total cost be calculated
over
(i) a month,
(ii) any consecutive three month or six
month period that falls within and is
evenly divisible into the number of
months of the producer’s fiscal year re-
maining at the beginning of that period,
or
(iii) the producer’s fiscal year.
(8) A choice made under subsection (7) may
not be rescinded or modified with respect to
the good or material, or the period, with re-
spect to which the choice is made.
(9) Where a producer chooses a one, three or
six month period under subsection (7) with
respect to a good or material, the producer
shall be considered to have chosen under
that subsection a period or periods of the
same duration for the remainder of the pro-
ducer’s fiscal year with respect to that good
or material.
(10) With respect to a good exported to a
NAFTA country, a choice to average is con-
sidered to have been made
(a) in the case of a choice referred to in
section 11 (1), (3) or (6) or 13(4), if the
choice is received by the customs adminis-
tration of that NAFTA country; and
(b) in the case of a choice referred to in
section 2(7), 6(15) or 12(1), if the customs
administration of that NAFTA country is
informed in writing during the course of a
verification of the origin of the good that
the choice has been made.

SECTION 3. CURRENCY CONVERSION

(1) Where the value of a good or a material
is expressed in a currency other than the
currency of the country in which the pro-
ducer of the good is located, that value shall
be converted to the currency of the country
in which that producer is located on the
basis of
(a) in the case of the sale of that good or
the purchase of that material, the rate of
exchange used by the producer for purposes
of recording that sale or purchase, as the
case may be; and
(b) in the case of a material that is ac-
quired by the producer other than by a pur-
chase,
(i) where the producer used a rate of ex-
change for purposes of recording another
transaction in that other currency that
occurred within 30 days of the date on
which the producer acquired the mate-
rial, that rate, and
(ii) in any other case,
(A) with respect to a producer located
in Canada, the rate of exchange re-
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ferred to in section 5 of the Currency
Exchange for Customs Valuation Regula-
tions for the date on which the material
was shipped directly to the producer,
(B) with respect to a producer located
in Mexico, the rate of exchange pub-
lished by the Banco de Mexico in the
Diario Oficial de la Federacion, under
the title “TIPO de cambio para solventar
obligaciones denominadas en moneda
ertranjera pagaderas en la Republica
Mezxicana’, for the date on which the
material was shipped directly to the
producer, and
(C) with respect to a producer located
in the United States, the rate of ex-
change referred to in 31 U.S.C. 5151 for
the date on which the material was
shipped directly to the producer.
(2) Where a producer of a good has a state-
ment referred to in section 9, 10 or 14 that in-
cludes information in a currency other than
the currency of the country in which that
producer is located, the currency shall be
converted to the currency of the country in
which the producer is located on the basis of
(a) if the material was purchased by the
producer in the same currency as the cur-
rency in which the information in the
statement is provided, the rate of exchange
used by the producer for purposes of re-
cording the purchase;
(b) if the material was purchased by the
producer in a currency other than the cur-
rency in which the information in the
statement is provided,
(i) where the producer used a rate of ex-
change for purposes of recording a trans-
action in that other currency that oc-
curred within 30 days of the date on
which the producer acquired the mate-
rial, that rate, and
(ii) in any other case,
(A) with respect to a producer located
in Canada, the rate of exchange re-
ferred to in section 5 of the Currency
Exchange for Customs Valuation Regula-
tions for the date on which the material
was shipped directly to the producer,
(B) with respect to a producer located
in Mexico, the rate of exchange pub-
lished by the Banco de Mexico in the
Diario Oficial de la Federacion, under
the title “TIPO de cambio para solventar
obligaciones denominadas en moneda
extranjera pagaderas en la Republica
Mexicana’, for the date on which the
material was shipped directly to the
producer, and
(C) with respect to a producer located
in the United States, the rate of ex-
change referred to in 31 U.S.C. 5151 for
the date on which the material was
shipped directly to the producer; and
(c) if the material was acquired by the pro-
ducer other than by a purchase,
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(i) where the producer used a rate of ex-
change for purposes of recording a trans-
action in that other currency that oc-
curred within 30 days of the date on
which the producer acquired the mate-
rial, that rate, and
(ii) in any other case,
(A) with respect to a producer located
in Canada, the rate of exchange re-
ferred to in section 5 of the Currency
Exchange for Customs Valuation Regula-
tions for the date on which the material
was shipped directly to the producer,
(B) with respect to a producer located
in Mexico, the rate of exchange pub-
lished by the Banco de Mexico in the
Diario Oficial de la Federacion, under
the title “TIPO de cambio para solventar
obligaciones denominadas en moneda
extranjera pagaderas en la Republica
Mezxicana’, for the date on which the
material was shipped directly to the
producer, and
(C) with respect to a producer located
in the United States, the rate of ex-
change referred to in 31 U.S.C. 5151 for
the date on which the material was
shipped directly to the producer.

PART II
SECTION 4. ORIGINATING GOODS

IDENTIFICATION OF GOODS WHICH ARE ‘‘WHOLLY
OBTAINED OR PRODUCED”’

(1) A good originates in the territory of a

NAFTA country where the good is
(a) a mineral good extracted in the terri-
tory of one or more of the NAFTA coun-
tries;
(b) a vegetable or other good harvested in
the territory of one or more of the NAFTA
countries;
(c) a live animal born and raised in the ter-
ritory of one or more of the NAFTA coun-
tries;
(d) a good obtained from hunting, trapping
or fishing in the territory of one or more of
the NAFTA countries;
(e) fish, shellfish or other marine life taken
from the sea by a vessel registered or re-
corded with a NAFTA country and flying
its flag;
(f) a good produced on board a factory ship
from a good referred to in paragraph (e),
where the factory ship is registered or re-
corded with the same NAFTA country as
the vessel that took that good and flies
that country’s flag;
(g) a good taken by a NAFTA country or a
person of a NAFTA country from or be-
neath the seabed outside the territorial
waters of that country, where a NAFTA
country has the right to exploit that sea-
bed;
(h) a good taken from outer space, where
the good is obtained by a NAFTA country

or a person of a NAFTA country and is not
processed outside the territories of the
NAFTA countries;
(i) waste and scrap derived from
(i) production in the territory of one or
more of the NAFTA countries, or
(ii) used goods collected in the territory
of one or more of the NAFTA countries,
where those goods are fit only for the re-
covery of raw materials; or
(j) a good produced in the territory of one
or more of the NAFTA countries exclu-
sively from a good referred to in any of
paragraphs (a) through (i), or from the de-
rivatives of such a good, at any stage of
production.

GOODS MADE FROM NON-ORIGINATING MATE-
RIALS: CHANGE IN TARIFF CLASSIFICATION RE-
QUIREMENT; REGIONAL VALUE-CONTENT RE-
QUIREMENT

(2) A good originates in the territory of a

NAFTA country where
(a) each of the non-originating materials
used in the production of the good under-
goes the applicable change in tariff classi-
fication as a result of production that oc-
curs entirely in the territory of one or
more of the NAFTA countries, where the
applicable rule in Schedule I for the tariff
provision under which the good is classi-
fied specifies only a change in tariff classi-
fication, and the good satisfies all other
applicable requirements of this appendix;
(b) each of the non-originating materials
used in the production of the good under-
goes the applicable change in tariff classi-
fication as a result of production that oc-
curs entirely in the territory of one or
more of the NAFTA countries and the good
satisfies the applicable regional value-con-
tent requirement, where the applicable
rule in Schedule I for the tariff provision
under which the good is classified specifies
both a change in tariff classification and a
regional value-content requirement, and
the good satisfies all other applicable re-
quirements of this appendix; or
(c) the good satisfies the applicable re-
gional value-content requirement, where
the applicable rule in Schedule I for the
tariff provision under which the good is
classified specifies only a regional value-
content requirement, and the good satis-
fies all other applicable requirements of
this appendix.

GOODS MADE EXCLUSIVELY FROM ORIGINATING
MATERIALS

(3) A good originates in the territory of a
NAFTA country where the good is produced
entirely in the territory of one or more of
the NAFTA countries exclusively from origi-
nating materials.
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EXCEPTIONS TO THE CHANGE IN TARIFF
CLASSIFICATION REQUIREMENT

(4) A good originates in the territory of a
NAFTA country where
(a) except in the case of a good provided for
in any of Chapters 61 through 63,
(i) the good is produced entirely in the
territory of one or more of the NAFTA
countries,
(ii) one or more of the non-originating
materials used in the production of the
good do mnot undergo an applicable
change in tariff classification because
the materials were imported together,
whether or not with originating mate-
rials, into the territory of a NAFTA
country as an unassembled or disassem-
bled good, and were classified as an as-
sembled good pursuant to Rule 2(a) of the
General Rules for the Interpretation of
the Harmonized System,
(iii) the regional value content of the
good, calculated in accordance with sec-
tion 6, is not less than 60 percent where
the transaction value method is used, or
is not less than 50 percent where the net
cost method is used, and
(iv) the good satisfies all other applicable
requirements of this appendix, including
any applicable, higher regional value-
content requirement provided for in sec-
tion 13 or Schedule I; or
(b) except in the case of a good provided for
in any of Chapters 61 through 63,
(i) the good is produced entirely in the
territory of one or more of the NAFTA
countries,
(ii) one or more of the non-originating
materials used in the production of the
good do not undergo an applicable
change in tariff classification because
(A) those materials are provided for
under the Harmonized System as parts
of the good, and
(B) the heading for the good provides
for both the good and its parts and is
not further subdivided into sub-
headings, or the subheading for the
good provides for both the good and its
parts,
(iii) the non-originating materials that
do not undergo a change in tariff classi-
fication in the circumstances described
in subparagraph (ii) and the good are not
both classified as parts of goods under
the heading or subheading referred to in
subparagraph (ii)(B),
(iv) each of the non-originating mate-
rials that is used in the production of the
good and is not referred to in subpara-
graph (iii) undergoes an applicable
change in tariff classification or satisfies
any other applicable requirement set out
in Schedule I,
(v) the regional value content of the
good, calculated in accordance with sec-
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tion 6, is not less than 60 percent where
the transaction value method is used, or
is not less than 50 percent where the net
cost method is used, and

(vi) the good satisfies all other applicable
requirements of this appendix, including
any applicable, higher regional value-
content requirement provided for in sec-
tion 13 or Schedule I.

INTERPRETATION: HEADING OR SUBHEADING
WHICH PROVIDES FOR BOTH A GOOD AND
PARTS OF THE GOOD

(5) For purposes of subsection (4)(b),
(a) the determination of whether a heading
or subheading provides for a good and its
parts shall be made on the basis of the no-
menclature of the heading or subheading
and the relevant Section or Chapter Notes,
in accordance with the General Rules for
the Interpretation of the Harmonized Sys-
tem; and
(b) where, in accordance with the Har-
monized System, a heading includes parts
of goods by application of a Section Note
or Chapter Note of the Harmonized System
and the subheadings under that heading do
not include a subheading designated
‘“Parts’, a subheading designated ‘‘Other”
under that heading shall be considered to
cover only the goods and parts of the goods
that are themselves classified under that
subheading.
(6) For purposes of subsection (2), where
Schedule I sets out two or more alternative
rules for the tariff provision under which a
good is classified, if the good satisfies the re-
quirements of one of those rules, it need not
satisfy the requirements of another of the
rules in order to qualify as an originating
good.

SPECIAL RULE FOR CERTAIN GOODS

(7) A good originates in the territory of a
NAFTA country if the good is referred to in
Table 308.1.1 of Section B of Annex 308.1 to
Chapter Three of the Agreement and is im-
ported from the territory of a NAFTA coun-
try at a time when the NAFTA countries’
most-favored-nation rate of duty for that
good is in accordance with paragraph 1 of
Section A of that Annex.

SELF-PRODUCED MATERIAL MAY BE A MATERIAL
FOR DETERMINING APPLICABILITY OF RULES
OF ORIGIN

(8) For purposes of determining whether non-
originating materials undergo an applicable
change in tariff classification, a self-pro-
duced material may, at the choice of the pro-
ducer of a good into which the self-produced
material is incorporated, be considered as an
originating material or non-originating ma-
terial, as the case may be, used in the pro-
duction of that good.
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(9) The following example is an ‘‘Example’’
as referred to in section 2(4).

Example: section 4(8), Self-produced Mate-
rials as Materials for Purposes of Deter-
mining Whether Non-originating Materials
Undergo an Applicable Change in Tariff Clas-
sification

Producer A, located in a NAFTA country,
produces Good A. In the production process,
Producer A uses originating Material X and
non-originating Material Y to produce Mate-
rial Z. Material Z is a self-produced material
that will be used to produce Good A.

The rule set out in Schedule I for the head-
ing under which Good A is classified specifies
a change in tariff classification from any
other heading. In this case, both Good A and
the non-originating Material Y are of the
same heading. However, the self-produced
Material Z is of a heading different than that
of Good A.

For purposes of determining whether the
non-originating materials that are used in
the production of Good A undergo the appli-
cable change in tariff classification, Pro-
ducer A has the option to consider the self-
produced Material Z as the material that
must undergo a change in tariff classifica-
tion. As Material Z is of a heading different
than that of Good A, Material Z satisfies the
applicable change in tariff classification and
Good A would qualify as an originating good.

SECTION 5. DE MINIMIS

DE MINIMIS RULE FOR NON-ORIGINATING MATE-
RIALS THAT DO NOT UNDERGO SUBJECT TO AU-
THORIZATION, A REQUIRED TARIFF CHANGE

(1) Except as otherwise provided in sub-
section (4), a good shall be considered to
originate in the territory of a NAFTA coun-
try where the value of all non-originating
materials that are used in the production of
the good and that do not undergo an applica-
ble change in tariff classification as a result
of production occurring entirely in the terri-
tory of one or more of the NAFTA countries
is not more than seven percent
(a) of the transaction value of the good de-
termined in accordance with Schedule II
with respect to the transaction in which
the producer of the good sold the good, ad-
justed to an F.O.B. basis, or
(b) of the total cost of the good, where
there is no transaction value for the good
under section 2(1) of Schedule III or the
transaction value of the good is unaccept-
able under section 2(2) of that Schedule,
provided that,
(c) if, under the rule in which the applica-
ble change in tariff classification is speci-
fied, the good is also subject to a regional
value-content requirement, the value of
those non-originating materials shall be
taken into account in calculating the re-
gional value content of the good in accord-
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ance with the method set out for that
good, and
(d) the good satisfies all other applicable
requirements of this appendix.
(2) For purposes of subsection (1), where
(a) Schedule I sets out two or more alter-
native rules for the tariff provision under
which the good is classified, and
(b) the good, in accordance with subsection
(1), is considered to originate under one of
those rules,
the good is not required to satisfy the re-
quirements specified in any alternative rule
referred to in paragraph (a).
(3) For purposes of subsection (1), in the case
of a good that is provided for in heading 2402,
the percentage shall be nine percent instead
of seven percent.

EXCEPTIONS

(4) Subsections (1) and (2) do not apply to
(a) a non-originating material provided for
in Chapter 4 or tariff items 1901.90.31,
1901.90.41 and 1901.90.81 (dairy preparations
containing over 10 percent by weight of
milk solids) that is used in the production
of a good provided for in Chapter 4;
(b) a non-originating material provided for
in Chapter 4 or tariff items 1901.90.31,
1901.90.41 and 1901.90.81 (dairy preparations
containing over 10 percent by weight of
milk solids) that is used in the production
of a good provided for in any of tariff items
1901.10.10 (infant preparations containing
over 10 percent by weight of milk solids),
1901.20.10 (mixes and doughs, containing
over 25 percent by weight of butterfat, not
put up for retail sale), 1901.90.31, 1901.90.41
and 1901.90.81 (dairy preparations con-
taining over 10 percent by weight of milk
solids), heading 21056 and tariff items
2106.90.05, 2106.90.13, 2106.90.41, 2106.90.51 and
2106.90.61 (preparations containing over 10
percent by weight of milk solids), 2202.90.10
and 2202.90.20 (beverages containing milk)
and 2309.90.31 (animal feeds containing over
10 percent by weight of milk solids);
(c) a non-originating material provided for
in any of heading 0805 and subheadings
2009.11 through 2009.39 that is used in the
production of a good provided for in any of
subheadings 2009.11 through 2009.39 and tar-
iff items 2106.90.48 and 2106.90.52 (con-
centrated fruit or vegetable juice of any
single fruit or vegetable, fortified with
minerals or vitamins) and 2202.90.30,
2202.90.35 and 2202.90.36 (fruit or vegetable
juice of any single fruit or vegetable, for-
tified with minerals or vitamins);
(d) a non-originating material provided for
in Chapter 9 that is used in the production
of a good provided for in tariff item
2101.11.21 (instant coffee, not flavored);
(e) a non-originating material provided for
in Chapter 15 that is used in the production
of a good provided for in any of headings
1501 through 1508, 1512, 1514 and 1515;
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(f) a non-originating material provided for
in heading 1701 that is used in the produc-
tion of a good provided for in any of head-
ings 1701 through 1703;

(g) a non-originating material provided for
in Chapter 17 or heading 1805 that is used
in the production of a good provided for in
subheading 1806.10;

(h) a non-originating material provided for
in any of headings 2203 through 2208 that is
used in the production of a good provided
for in any of headings 2207 through 2208;

(i) a non-originating material that is used
in the production of any non-portable gas
stoves or ranges of subheading 7321.11 or
7321.19, subheadings 8415.10, 8415.20 through
8415.83, 8418.10 through 8418.21, household
type refrigerators, other than electrical
absorption type of subheading 8418.29, sub-
headings 8418.30 through 8418.40, 8421.12,
8422.11, 8450.11 through 8450.20 and 8451.21
through 8451.29 and tariff items 8479.89.55
(trash compactors) and 8516.60.40 (electric
stoves or ranges);

(j) a printed circuit assembly that is a non-
originating material used in the produc-
tion of a good, where the applicable change
in tariff classification for the good places
restrictions on the use of that non-origi-
nating material, such as by prohibiting, or
limiting the quantity of, that non-origi-
nating material;

(k) a non-originating material that is a
single juice ingredient provided for in
heading 2009 that is used in the production
of a good provided for in any of subheading
2009.90 and tariff items 2106.90.18 (con-
centrated mixtures of fruit or vegetable
juice, fortified with minerals or vitamins)
and 2202.90.37 (mixtures of fruit or vege-
table juices, fortified with minerals or vi-
tamins);

(1) a non-originating material that is used
in the production of a good provided for in
any of Chapters 1 through 27, unless the
non-originating material is of a different
subheading than the good for which origin
is being determined under this section; or
(m) a non-originating material that is used
in the production of a good provided for in
any of Chapters 50 through 63.

DE MINIMIS RULE FOR REGIONAL VALUE-
CONTENT REQUIREMENT

(5) A good that is subject to a regional value-
content requirement shall be considered to
originate in the territory of a NAFTA coun-
try and shall not be required to satisfy that
requirement where
(a) the value of all non-originating mate-
rials used in the production of the good is
not more than seven percent
(i) of the transaction value of the good
determined in accordance with Schedule
II with respect to the transaction in
which the producer of the good sold the
good, adjusted to an F.0O.B. basis, or
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(ii) of the total cost of the good, where
there is no transaction value for the good
under section 2(1) of Schedule III or the
transaction value of the good is unac-
ceptable under section 2(2) of that Sched-
ule; and

(b) the good satisfies all other applicable

requirements of this appendix.

DE MINIMIS RULE FOR TEXTILE GOODS

(6) A good provided for in any of Chapters 50
through 63, that does not originate in the
territory of a NAFTA country because cer-
tain fibers or yarns that are used in the pro-
duction of the component of the good that
determines the tariff classification of the
good do not undergo an applicable change in
tariff classification as a result of production
occurring entirely in the territory of one or
more of the NAFTA countries, shall be con-
sidered to originate in the territory of a
NAFTA country if
(a) the total weight of all those fibers or
yarns is not more than seven percent of the
total weight of that component; and
(b) the good satisfies all other applicable
requirements of this appendix.
(7) For purposes of subsection (6),
(a) the component of a good that deter-
mines the tariff classification of that good
shall be identified in accordance with the
first of the following General Rules for the
Interpretation of the Harmonized System
under which the identification can be de-
termined, namely, Rule 3(b), Rule 3(c) and
Rule 4; and
(b) where the component of the good that
determines the tariff classification of the
good is a blend of two or more yarns or fi-
bers, all yarns and fibers used in the pro-
duction of the component shall be taken
into account in determining the weight of
fibers and yarns in that component.
(8) For purposes of subsections (1) and (5),
the value of non-originating materials shall
be determined in accordance with sections
7(1) through (4).

CALCULATION OF ‘‘TOTAL COST’’ FOR DE
MINIMIS RULES: CHOICE OF METHODS

(9) For purposes of subsection (1)(b) and sub-
section (5)(a)(ii), the total cost of a good
shall be, at the choice of the producer of the
good,
(a) the total cost incurred with respect to
all goods produced by the producer that
can be reasonably allocated to that good in
accordance with Schedule VII; or
(b) the aggregate of each cost that forms
part of the total cost incurred with respect
to that good that can be reasonably allo-
cated to that good in accordance with
Schedule VII.
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CALCULATION OF TOTAL COST; APPLICATION OF
SCHEDULES IX AND X FOR DETERMINING
VALUE OF NON-ORIGINATING MATERIALS

(10) Total cost under subsection (9) consists
of the costs referred to in section 2(6), and is
calculated in accordance with that sub-
section and section 2(7).
(11) For purposes of determining the value
under subsection (1) of non-originating mate-
rials that do not undergo an applicable
change in tariff classification, where Sched-
ule X is not being used to determine the
value of those non-originating materials,
(a) if the value of those non-originating
materials is being determined as a percent-
age of the transaction value of the good
and the producer chooses under section
6(10) that one of the methods set out in
Schedule IX be used to determine the value
of those non-originating materials for pur-
poses of calculating the regional value con-
tent of the good, the value of those non-
originating materials shall be determined
in accordance with that method;
(b) if
(i) the value of those non-originating ma-
terials is being determined as a percent-
age of the total cost of the good,
(ii) under the rule in which the applica-
ble change in tariff classification is spec-
ified, the good is also subject to a re-
gional value-content requirement and
subsection (b)(a) does not apply with re-
spect to that good,
(iii) the regional value content of the
good is calculated on the basis of the net
cost method, and
(iv) the producer chooses under section
6(15), 11(1), (3) or (6), 12(1) or 13(4) that the
regional value content of the good be cal-
culated over a period,
the value of those non-originating mate-
rials shall be the sum of the values of non-
originating materials determined in ac-
cordance with that choice, divided by the
number of units of the goods with respect
to which the choice is made;
(c) if
(i) the value of those non-originating ma-
terials is being determined as a percent-
age of the total cost of the good,
(ii) under the rule in which the applica-
ble change in tariff classification is spec-
ified, the good is not also subject to a re-
gional value-content requirement or sub-
section (b)(a) applies with respect to that
good, and
(iii) the producer chooses under section
2(7T)(b) that, for purposes of section 5(9),
the total cost of the good be calculated
over a period,
the value of those non-originating mate-
rials shall be the sum of the values of non-
originating materials divided by the num-
ber of units produced during that period;
and
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(d) in any other case, the value of those
non-originating materials may, at the
choice of the producer, be determined in
accordance with one of the methods set out
in Schedule IX.
(12) For purposes of subsection (5), the value
of the non-originating materials used in the
production of the good may, at the choice of
the producer, be determined in accordance
with one of the methods set out in Schedule
IX.

EXAMPLES ILLUSTRATING DE MINIMIS RULES

(13) Each of the following examples is an
‘“Example’ as referred to in section 2(4).

Example 1: section 5(1)

Producer A, located in a NAFTA country,
uses originating materials and non-origi-
nating materials in the production of copper
anodes provided for in heading 7402. The rule
set out in Schedule I for heading 7402 speci-
fies a change in tariff classification from any
other chapter. There is no applicable re-
gional value-content requirement for this
heading. Therefore, in order for the copper
anode to qualify as an originating good
under the rule set out in Schedule I, Pro-
ducer A may not use in the production of the
copper anode any non-originating material
provided for in Chapter 74.

All of the materials used in the production
of the copper anode are originating mate-
rials, with the exception of a small amount
of copper scrap provided for in heading 7404,
that is in the same chapter as the copper
anode. Under section 5(1), if the value of the
non-originating copper scrap does not exceed
seven percent of the transaction value of the
copper anode or the total cost of the copper
anode, whichever is applicable, the copper
anode would be considered an originating
good.

Example 2: section 5(2)

Producer A, located in a NAFTA country,
uses originating materials and non-origi-
nating materials in the production of ceiling
fans provided for in subheading 8414.51. There
are two alternative rules set out in Schedule
I for subheading 8414.51, one of which speci-
fies a change in tariff classification from any
other heading. The other rule specifies both
a change in tariff classification from the
subheading under which parts of the ceiling
fans are classified and a regional value-con-
tent requirement. Therefore, in order for the
ceiling fan to qualify as an originating good
under the first of the alternative rules, all of
the materials that are classified under the
subheading for parts of ceiling fans and used
in the production of the completed ceiling
fan must be originating materials.

In this case, all of the non-originating ma-
terials used in the production of the ceiling
fan satisfy the change in tariff classification
set out in the rule that specifies a change in
tariff classification from any other heading,
with the exception of one non-originating
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material that is classified under the sub-
heading for parts of ceiling fans. Under sec-
tion 5(1), if the value of the non-originating
material that does not satisfy the change in
tariff classification specified in the first rule
does not exceed seven percent of the trans-
action value of the ceiling fan or the total
cost of the ceiling fan, whichever is applica-
ble, the ceiling fan would be considered an
originating good. Therefore, under section
5(2), the ceiling fan would not be required to
satisfy the alternative rule that specifies
both a change in tariff classification and a
regional value-content requirement.

Example 3: section 5(2)

Producer A, located in a NAFTA country,
uses originating materials and non-origi-
nating materials in the production of plastic
bags provided for in subheading 3923.29. The
rule set out in Schedule I for subheading
3923.29 specifies both a change in tariff clas-
sification from any other heading, except
from subheadings 3920.20 or 3920.71, under
which certain plastic materials are classi-
fied, and a regional value-content require-
ment. Therefore, with respect to that part of
the rule that specifies a change in tariff clas-
sification, in order for the plastic bag to
qualify as an originating good, any plastic
materials that are classified under sub-
heading 3920.20 or 3920.71 and that are used in
the production of the plastic bag must be
originating materials.

In this case, all of the non-originating ma-
terials used in the production of the plastic
bag satisfy the specified change in tariff
classification, with the exception of a small
amount of plastic materials classified under
subheading 3920.71. Section 5(1) provides that
the plastic bag can be considered an origi-
nating good if the value of the non-origi-
nating plastic materials that do not satisfy
the specified change in tariff classification
does not exceed seven percent of the trans-
action value of the plastic bag or the total
cost of the plastic bag, whichever is applica-
ble. In this case, the value of those non-origi-
nating materials that do not satisfy the
specified change in tariff classification does
not exceed the seven percent limit.

However, the rule set out in Schedule I for
subheading 3923.29 specifies both a change in
tariff classification and a regional value-con-
tent requirement. Therefore, under section
5(1)(c), in order to be considered an origi-
nating good, the plastic bag must also, ex-
cept as otherwise provided in section 5(5),
satisfy the regional value-content require-
ment specified in that rule. As provided in
section 5(1)(c), the value of the non-origi-
nating materials that do not satisfy the
specified change in tariff classification, to-
gether with the value of all other non-origi-
nating materials used in the production of
the plastic bag, will be taken into account in
calculating the regional value content of the
plastic bag.
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Example 4: section 5(5)

Producer A, located in a NAFTA country,
primarily uses originating materials in the
production of shoes provided for in heading
6405. The rule set out in Schedule I for head-
ing 6405 specifies both a change in tariff clas-
sification from any subheading other than
subheadings 6401.10 through 6406.10 and a re-
gional value-content requirement.

With the exception of a small amount of
materials provided for in Chapter 39, all of
the materials used in the production of the
shoes are originating materials.

Under section 5(5), if the value of all of the
non-originating materials used in the pro-
duction of the shoes does not exceed seven
percent of the transaction value of the shoes
or the total cost of the shoes, whichever is
applicable, the shoes are not required to sat-
isfy the regional value-content requirement
specified in the rule set out in Schedule I in
order to be considered originating goods.
Example 5: section 5(5)

Producer A, located in a NAFTA country,
produces barbers’ chairs provided for in sub-
heading 9402.10. The rule set out in Schedule
I for goods provided for in heading 9402 speci-
fies a change in tariff classification from any
other chapter. All of the materials used in
the production of these chairs are origi-
nating materials, with the exception of a
small quantity of non-originating materials
that are classified as parts of barbers’ chairs.
These parts undergo no change in tariff clas-
sification because subheading 9402.10 pro-
vides for both barbers’ chairs and their parts.

Although Producer A’s barbers’ chairs do
not qualify as originating goods under the
rule set out in Schedule I, section 4(4)(b) pro-
vides, among other things, that, where there
is no change in tariff classification from the
non-originating materials to the goods be-
cause the subheading under which the goods
are classified provides for both the goods and
their parts, the goods shall qualify as origi-
nating goods if they satisfy a specified re-
gional value-content requirement.

However, under section 5(5), if the value of
the non-originating materials does not ex-
ceed seven percent of the transaction value
of the barbers’ chairs or the total cost of the
barbers’ chairs, whichever is applicable, the
barbers’ chairs will be considered originating
goods and are not required to satisfy the re-
gional value-content requirement set out in
section 4(4)(b)(v).

Example 6: sections 5 (6) and (7)

Producer A, located in a NAFTA country,
produces women’s dresses provided for in
subheading 6204.41 from fine wool fabric of
heading 5112. This fine wool fabric, also pro-
duced by Producer A, is the component of
the dress that determines its tariff classi-
fication under subheading 6204.41.

The rule set out in Schedule I for sub-
heading 6204.41, under which the dress is
classified, specifies both a change in tariff
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classification from any other chapter, except
from those headings and chapters under
which certain yarns and fabrics, including
combed wool yarn and wool fabric, are classi-
fied, and a requirement that the good be cut
and sewn or otherwise assembled in the ter-
ritory of one or more of the NAFTA coun-
tries.

Therefore, with respect to that part of the
rule that specifies a change in tariff classi-
fication, in order for the dress to qualify as
an originating good, the combed wool yarn
and the fine wool fabric made therefrom that
are used by Producer A in the production of
the dress must be originating materials.

At one point Producer A uses a small quan-
tity of non-originating combed wool yarn in
the production of the fine wool fabric. Under
section 5(6), if the total weight of the non-
originating combed wool yarn does not ex-
ceed seven percent of the total weight of all

RVC=

where

RVC is the regional value content of the
good, expressed as a percentage;

TV is the transaction value of the good, de-
termined in accordance with Schedule II
with respect to the transaction in which
the producer of the good sold the good,
adjusted to an F.0O.B. basis; and

RVC=

where

RVC is the regional value content of the
good, expressed as a percentage;

NC is the net cost of the good, calculated
in accordance with subsection (11); and

VNM is the value of non-originating mate-
rials used by the producer in the produc-
tion of the good, determined, except as
otherwise provided in sections 9 and 10,
in accordance with section 7.

VNM DOES NOT INCLUDE VALUE OF NON-ORIGI-
NATING MATERIALS USED IN ORIGINATING MA-
TERIAL

(4) Except as otherwise provided in section 9
and section 10(1)(d), for purposes of calcu-
lating the regional value content of a good
under subsection (2) or (3), the value of non-

TV -VNM
TV

NC-VNM
NC
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the yarn used in the production of the com-
ponent of the dress that determines its tariff
classification, that is, the wool fabric, the
dress would be considered an originating
good.

PART III
SECTION 6. REGIONAL VALUE CONTENT

(1) Except as otherwise provided in sub-
section (6), the regional value content of a
good shall be calculated, at the choice of the
exporter or producer of the good, on the
basis of either the transaction value method
or the net cost method.

TRANSACTION VALUE METHOD

(2) The transaction value method for calcu-
lating the regional value content of a good is
as follows:

x100

VNM is the value of non-originating mate-
rials used by the producer in the produc-
tion of the good, determined in accord-
ance with section 7.

NET CoST METHOD

(3) The net cost method for calculating the
regional value content of a good is as fol-
lows:

x100

originating materials used by a producer in

the production of the good shall not include
(a) the value of any non-originating mate-
rials used by another producer in the pro-
duction of originating materials that are
subsequently acquired and used by the pro-
ducer of the good in the production of that
good; or
(b) the value of any non-originating mate-
rials used by the producer in the produc-
tion of a self-produced material that is an
originating material and is designated as
an intermediate material.

() For purposes of subsection (4),
(a) in the case of any self-produced mate-
rial that is not designated as an inter-
mediate material, only the value of any
non-originating materials used in the pro-
duction of the self-produced material shall
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be included in the value of non-originating
materials used in the production of the
good; and

(b) where a self-produced material that is
designated as an intermediate material
and is an originating material is used by
the producer of the good with non-origi-
nating materials (whether or not those
non-originating materials are produced by
that producer) in the production of the
good, the value of those non-originating
materials shall be included in the value of
non-originating materials.

NET COST METHOD REQUIRED IN CERTAIN
CIRCUMSTANCES

(6) The regional value content of a good shall
be calculated only on the basis of the net
cost method where
(a) there is no transaction value for the
good under section 2(1) of Schedule III;
(b) the transaction value of the good is un-
acceptable under section 2(2) of Schedule
111,
(c) the good is sold by the producer to a re-
lated person and the volume, by units of
quantity, of sales by that producer of iden-
tical goods or similar goods, or any com-
bination thereof, to related persons during
the six month period immediately pre-
ceding the month in which the goods are
sold exceeds 85 percent of the producer’s
total sales to all persons, whether or not
related and regardless of location, after
‘‘the producer’s total sales’”of identical
goods or similar goods, or any combination
thereof, during that period;
(d) the good is
(i) a motor vehicle provided for in any of
headings 8701 and 8702, subheadings
8703.21 through 8703.90 and headings 8704,
8705 and 8706,
(ii) a good provided for in a tariff provi-
sion listed in Schedule IV or an auto-
motive component assembly, automotive
component, sub-component or listed ma-
terial, and is for use in a motor vehicle
referred to in subparagraph (i), either as
original equipment or as an after-market
part,
(iii) a good provided for in any of sub-
headings 6401.10 through 6406.10, or
(iv) a good provided for in heading 8469;
(e) the exporter or producer chooses to ac-
cumulate with respect to the good in ac-
cordance with section 14; or
(f) the good is an intermediate material
and is subject to a regional value-content
requirement.

OPTION TO CHANGE FROM TVM TO NCM FOR
CALCULATION OF REGIONAL VALUE CONTENT

(7) If the exporter or producer of a good cal-
culates the regional value content of the
good on the basis of the transaction value
method and the customs administration of a
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NAFTA country subsequently notifies that
exporter or producer in writing, during the
course of a verification of origin, that
(a) the transaction value of the good, as de-
termined by the exporter or producer, is
required to be adjusted under section 4 of
Schedule II or is unacceptable under sec-
tion 2(2) of Schedule III, there is no trans-
action value for the good under section 2(1)
of Schedule III or the transaction value
method may not be used because of the ap-
plication of subsection (6)(c), or
(b) the value of any material used in the
production of the good, as determined by
the exporter or producer, is required to be
adjusted under section 5 of Schedule VIII
or is unacceptable under section 2(3) of
Schedule VIII, or there is no transaction
value for the material under section 2(2) of
Schedule VIII or the transaction value
method may not be used to calculate the
regional value content of the material be-
cause of the application of subsection
(6)(c),
the exporter or producer may choose that
the regional value content of the good be cal-
culated on the basis of the net cost method,
in which case the calculation must be made
within 60 days after the producer receives
the notification, or such longer period as
that customs administration specifies.

CHANGE FROM NCM TO TVM NOT PERMITTED

(8) If the exporter or producer of a good
chooses that the regional value content of
the good be calculated on the basis of the net
cost method and the customs administration
of a NAFTA country subsequently notifies
that exporter or producer in writing, during
the course of a verification of origin, that
the good does not satisfy the applicable re-
gional value-content requirement, the ex-
porter or producer of the good may not recal-
culate the regional value content on the
basis of the transaction value method.
(9) Nothing in subsection (7) shall be con-
strued as preventing any review and appeal
under Article 510 of the Agreement, as imple-
mented in each NAFTA country, of an ad-
justment to or a rejection of

(a) the transaction value of the good; or

(b) the value of any material used in the

production of the good.

APPLICATION OF SCHEDULE IX FOR DETER-
MINING VALUE OF ‘‘IDENTICAL’’ NON-ORIGI-
NATING MATERIALS UNDER TVM

(10) For purposes of the transaction value
method, where non-originating materials
that are the same as one another in all re-
spects, including physical characteristics,
quality and reputation but excluding minor
differences in appearance, are used in the
production of a good, the value of those non-
originating materials may, at the choice of
the producer of the good, be determined in

446



U.S. Customs and Border Protection, DHS; Treasury

accordance with one of the methods set out
in Schedule IX.

OPTIONS FOR CALCULATING THE NET COST OF A
GOOD

(11) For purposes of subsection (3), the net

cost of a good may be calculated, at the

choice of the producer of the good, by
(a) calculating the total cost incurred with
respect to all goods produced by that pro-
ducer, subtracting any excluded costs that
are included in that total cost, and reason-
ably allocating, in accordance with Sched-
ule VII, the remainder to the good;
(b) calculating the total cost incurred with
respect to all goods produced by that pro-
ducer, reasonably allocating, in accordance
with Schedule VII, that total cost to the
good, and subtracting any excluded costs
that are included in the amount allocated
to that good; or
(c) reasonably allocating, in accordance
with Schedule VII, each cost that forms
part of the total cost incurred with respect
to the good so that the aggregate of those
costs does not include any excluded costs.

CALCULATION OF TOTAL COST

(12) Total cost under subsection (11) consists
of the costs referred to in section 2(6), and is
calculated in accordance with that sub-
section.

CALCULATION OF NET COST; EXCLUDED COSTS

(13) For purposes of calculating net cost
under subsection (11),
(a) excluded costs shall be the excluded
costs that are recorded on the books of the
producer of the good;
(b) excluded costs that are included in the
value of a material that is used in the pro-
duction of the good shall not be subtracted
from or otherwise excluded from the total
cost; and
(c) excluded costs do not include any
amount paid for research and development
services performed in the territory of a
NAFTA country.

NON-ALLOWABLE INTEREST; DETERMINATION
UNDER SCHEDULE XI

(14) For purposes of calculating non-allow-
able interest costs, the determination of
whether interest costs incurred by a pro-
ducer are more than 700 basis points above
the yield on debt obligations of comparable
maturities issued by the federal government
of the country in which the producer is lo-
cated shall be made in accordance with
Schedule XI.

USE OF ““AVERAGING” OVER A PERIOD TO CAL-
CULATE RVC UNDER NCM; PERIOD CANNOT BE
CHANGED

(15) For purposes of the net cost method, the
regional value content of the good, other
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than a good with respect to which a choice
to average may be made under section 11(1),
(3) or (6), 12(1) or 13(4), may be calculated,
where the producer chooses to do so, by
(a) calculating the sum of the net costs in-
curred and the sum of the values of non-
originating materials used by the producer
of the good with respect to the good and
identical goods or similar goods, or any
combination thereof, produced in a single
plant by the producer over
(i) a month,
(ii) any consecutive three month or six
month period that falls within and is
evenly divisible into the number of
months of the producer’s fiscal year re-
maining at the beginning of that period,
or
(iii) the producer’s fiscal year; and
(b) using the sums referred to in paragraph
(a) as the net cost and the value of non-
originating materials, respectively.
(16) The calculation made under subsection
(15) shall apply with respect to all units of
the good produced during the period chosen
by the producer under subsection (15)(a).
(17) A choice made under subsection (15) may
not be rescinded or modified with respect to
the goods or the period with respect to which
the choice is made.

CHOICE OF AVERAGING PERIOD CANNOT BE
CHANGED FOR REMAINDER OF FISCAL YEAR

(18) Where a producer chooses a one, three or
six month period under subsection (15) with
respect to goods, the producer shall be con-
sidered to have chosen under that subsection
a period or periods of the same duration for
the remainder of the producer’s fiscal year
with respect to those goods.

CHOICE OF NET COST METHOD CANNOT BE
CHANGED FOR REMAINDER OF THE FISCAL YEAR

(19) Where the net cost method is required to
be used or has been chosen and a choice has
been made under subsection (15), the regional
value content of the good shall be calculated
on the basis of the net cost method over the
period chosen under that subsection and for
the remainder of the producer’s fiscal year.

OBLIGATION TO PERFORM SELF-ANALYSIS AND
GIVE  NOTIFICATION OF CHANGED CIR-
CUMSTANCE IF RVC CALCULATED ON BASIS OF
ESTIMATED COSTS

(20) Except as otherwise provided in sections
11(10), 12(11) and 13(10), where the producer of
a good has calculated the regional value con-
tent of the good under the net cost method
on the basis of estimated costs, including
standard costs, budgeted forecasts or other
similar estimating procedures, before or dur-
ing the period chosen in subsection (15)(a),
the producer shall conduct an analysis at the
end of the producer’s fiscal year of the actual
costs incurred over the period with respect
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to the production of the good and, if the good
does not satisfy the regional value-content
requirement on the basis of the actual costs
during that period, immediately inform any
person to whom the producer has provided a
Certificate of Origin for the good, or a writ-
ten statement that the good is an origi-
nating good, that the good is a non-origi-
nating good.

OPTION TO TREAT ANY MATERIAL AS NON-
ORIGINATING

(21) For purposes of calculating the regional
value content of a good, the producer of that
good may choose to treat any material used
in the production of that good as a non-origi-
nating material.

EXAMPLES OF CALCULATION OF RVC UNDER
TVM AND NCM

(22) Each of the following examples is an
‘“Example”’ as referred to in section 2(4).
Example 1: example of point of direct ship-
ment (with respect to adjusted to an F.O.B.
basis)

A producer has only one factory, at which
the producer manufactures finished office
chairs. Because the factory is located close
to transportation facilities, all units of the
finished good are stored in a factory ware-
house 200 meters from the end of the produc-
tion line. Goods are shipped worldwide from
this warehouse. The point of direct shipment
is the warehouse.

Example 2: examples of point of direct ship-
ment (with respect to adjusted to an F.O.B.
basis)

A producer has six factories, all located
within the territory of one of the NAFTA
countries, at which the producer produces
garden tools of various types. These tools are
shipped worldwide, and orders usually con-
sist of bulk orders of various types of tools.
Because different tools are manufactured at
different factories, the producer decided to
consolidate storage and shipping facilities
and ships all finished products to a large
warehouse located near the seaport, from
which all orders are shipped. The distance
from the factories to the warehouse varies
from 3 km to 130 km. The point of direct

19 CFR Ch. | (4-1-17 Edition)

shipment for each of the goods is the ware-
house.
Example 3: examples of point of direct ship-
ment (with respect to adjusted to an F.O.B.
basis)

A producer has only one factory, located
near the center of one of the NAFTA coun-
tries, at which the producer manufactures
finished office chairs. The office chairs are
shipped from that factory to three ware-
houses leased by the producer, one on the
west coast, one near the factory and one on
the east coast. The office chairs are shipped
to buyers from these warehouses, the ship-
ping location depending on the shipping dis-
tance from the buyer. Buyers closest to the
west coast warehouse are normally supplied
by the west coast warehouse, buyers closest
to the east coast are normally supplied by
the warehouse located on the east coast and
buyers closest to the warehouse near the fac-
tory are normally supplied by that ware-
house. In this case, the point of direct ship-
ment is the location of the warehouse from
which the office chairs are normally shipped
to customers in the location in which the
buyer is located.

Example 4: section 6(3), net cost method

A producer located in NAFTA country A
sells Good A that is subject to a regional
value-content requirement to a buyer lo-
cated in NAFTA country B. The producer of
Good A chooses that the regional value con-
tent of that good be calculated using the net
cost method. All applicable requirements of
this appendix, other than the regional value-
content requirement, have been met. The ap-
plicable regional value-content requirement
is 50 percent.

In order to calculate the regional value-
content of Good A, the producer first cal-
culates the net cost of Good A. Under section
6(11)(a), the net cost is the total cost of Good
A (the aggregate of the product costs, period
costs and other costs) per unit, minus the ex-
cluded costs (the aggregate of the sales pro-
motion, marketing and after-sales service
costs, royalties, shipping and packing costs
and non-allowable interest costs) per unit.
The producer uses the following figures to
calculate the net cost:

Product costs:

Other product costs .

Period costs .......
Other costs ........

Total cost of Good A, per unit

Excluded costs:

Royalties .

Total excluded costs ............

Value of originating materials ..... $30.00
Value of non-originating materials 40.00
20.00

10.00

0.00

$100.00

Sales promotion, marketing and after-sales service cost .. $5.00
. . 2.50

Shipping and packing costs ........ 3.00
Non-allowable interest costs ....... 1.50
$12.00
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The net cost is the total cost of Good A,

per unit, minus the excluded costs.

Total cost of Good A, per unit: $100.00

Excluded costs .. —12.00

Net cost of Good A, per unit $88.00

The value for net cost ($88) and the value
of non-originating materials ($40) are needed
in order to calculate the regional value con-

RVC=

NC-VNM
NC

tent. The producer calculates the regional
value content of Good A under the net cost
method in the following manner:

x100

88 40

88
=54.5%

Therefore, under the net cost method,
Good A qualifies as an originating good, with
a regional value-content of 54.5 percent.
Example 5: section 6(6)(c), net cost method re-
quired for certain sales to related persons

On January 15, 1994, a producer located in
NAFTA country A sells 1,000 units of Good A
to a related person, located in NAFTA coun-
try B. During the six month period beginning
on July 1, 1993 and ending on December 31,
1993, the producer sold 90,000 units of iden-
tical goods and similar goods to related per-
sons from various countries, including that
buyer. The producer’s total sales of those
identical goods and similar goods to all per-
sons from all countries during that six
month period were 100,000 units.

The total quantity of identical goods and
similar goods sold by the producer to related

——x100

persons during that six month period was 90
percent of the producer’s total sales of those
identical goods and similar goods to all per-
sons. Under section 6(6)(c), the producer
must use the net cost method to calculate
the regional value content of Good A sold in
January 1994, because the 85 percent limit
was exceeded.

Example 6: section 6(11)(a)

A producer in a NAFTA country produces
Good A and Good B during the producer’s fis-
cal year.

The producer uses the following figures,
which are recorded on the producer’s books
and represent all of the costs incurred with
respect to both Good A and Good B, to cal-
culate the net cost of those goods:

Product costs:

Value of originating materials .....
Value of non-originating materials

$2,000
1,000

Other product costs .

2,400

3,200

Period costs: (including $1,200 in excluded costs) .......
Other costs ........

400

Total cost of Good A and Good B ............

$9,000

The net cost is the total cost of Good A and Good B minus the excluded costs |ncurred with respect to those

goods.

Total cost of Good A and Good B .
Excluded costs ..

$9,000
—1,200

Net cost of Good A and Good B

$7,800

The net cost must then be reasonably allo-
cated, in accordance with Schedule VII, to
Good A and Good B.

Ezxample 7: section 6(11)(b)

A producer located in a NAFTA country
produces Good A and Good B during the pro-
ducer’s fiscal year. In order to calculate the
regional value content of Good A and Good
B, the producer uses the following figures
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that are recorded on the producer’s books
and incurred with respect to those goods:

19 CFR Ch. | (4-1-17 Edition)

Product costs:

Other costs

Value of originating materials ..... $2,000

Value of non-originating materials 1,000

Other product costs . 2,400

Period costs: (including $1,200 in excluded costs) ....... 3,200
400

............ $9,000

Total cost of Good A and Good B

Under section 6(11)(b), the total cost of
Good A and Good B is then reasonably allo-
cated, in accordance with Schedule VII, to

those goods. The costs are allocated in the
following manner:

Allocated to Allocated to
Good A Good B
Total cost ($9,000 for both Good A and GOod B) .......cccreueuiirieuiininirinieececenerereeeeeeenes $5,220 $3,780

The excluded costs ($1,200) that are in-
cluded in total cost allocated to Good A and

Good B, in accordance with Schedule VII, are
subtracted from that amount.

Excluded Excluded
Cost Allo- Cost Allo-
cated to cated to
Good A Good B
Total excluded costs:
Sales promotion, marketing and after-sale service costs . 500 290 210
Royalties 200 116 84
Shipping and packing costs ........ 500 290 210
Net cost (total cost minus excluded COStS) .......coceririiriiririiriiii s $4,524 $3,276

The net cost of Good A is thus $4,524, and
the net cost of Good B is $3,276.
Example 8: section 6(11)(c)

A Producer located in a NAFTA country
produces Good C and Good D. The following
costs are recorded on the producer’s books

for the months of January, February and
March, and each cost that forms part of the
total cost are reasonably allocated, in ac-
cordance with Schedule VII, to Good C and
Good D.

Total cost:

Allocated to | Allocated to

%cz%dd%a(?nd Good C (in | Good D (in

thousands thousands thousands

of dollars) of dollars) of dollars)

Product costs:

Value of originating materials .... 100 0 100
Value of non-originating materials 900 800 100
Other product costs 500 300 200
Period costs (including $420 in excluded costs) 5,679 3,036 2,643
Minus Excluded Costs ......... 420 300 120
Other costs ........ 0 0 0
Total cost (aggregate of product costs, period costs and other costs) ..........ccccccevvuenen 6,759 3,836 2,923

Example 9: section 6(12)

Producer A, located in a NAFTA country,
produces Good A that is subject to a regional
value-content requirement. The producer
chooses that the regional value content of
that good be calculated using the net cost
method. Producer A buys Material X from

Producer B, located in a NAFTA country.
Material X is a non-originating material and
is used in the production of Good A. Pro-
ducer A provides Producer B, at no charge,
with tools to be used in the production of
Material X. The cost of the tools that is re-
corded on the books of Producer A has been
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expensed in the current year. Pursuant to
section 5(1)(b)(ii) of Schedule VIII, the value
of the tools is included in the value of Mate-
rial X. Therefore, the cost of the tools that
is recorded on the books of Producer A and
that has been expensed in the current year
cannot be included as a separate cost in the
net cost of Good A because it has already
been included in the value of Material X.
Example 10: section 6(12)

Producer A, located in a NAFTA country,
produces Good A that is subject to a regional
value-content requirement. The producer
chooses that the regional value content of
that good be calculated using the net cost
method and averages the calculation over
the producer’s fiscal year under section 6(15).
Producer A determines that during that fis-
cal year Producer A incurred a gain on for-
eign currency conversion of $10,000 and a loss
on foreign currency conversion of $8,000, re-
sulting in a net gain of $2,000. Producer A
also determines that $7,000 of the gain on for-
eign currency conversion and $6,000 of the
loss on foreign currency conversion is re-
lated to the purchase of non-originating ma-
terials used in the production of Good A, and
$3,000 of the gain on foreign currency conver-
sion and $2,000 of the loss on foreign currency
conversion is not related to the production
of Good A. The producer determines that the
total cost of Good A is $45,000 before deduct-
ing the $1,000 net gain on foreign currency
conversion related to the production of Good
A. The total cost of Good A is therefore
$44,000. That $1,000 net gain is not included in
the value of non-originating materials under
section 7(1).

Example 11: section 6(12)

Given the same facts as in example 10, ex-
cept that Producer A determines that $6,000
of the gain on foreign currency conversion
and $7,000 of the loss on foreign currency
conversion is related to the purchase of non-
originating materials used in the production
of Good A. The total cost of Good A is
$45,000, which includes the $1,000 net loss on
foreign currency conversion related to the
production of Good A. That $1,000 net loss is
not included in the value of non-originating
materials under section 7(1).

PART IV
SECTION 7. MATERIALS

VALUATION OF MATERIALS USED IN THE PRO-
DUCTION OF A GOOD OTHER THAN CERTAIN
AUTOMOTIVE GOODS

(1) Except as otherwise provided for non-
originating materials used in the production
of a good referred to in section 9(1) or 10(1),
and except in the case of indirect materials,
intermediate materials and packing mate-
rials and containers, for purposes of calcu-
lating the regional value content of a good
and for purposes of sections 5(1) and (5), the
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value of a material that is used in the pro-
duction of the good shall be
(a) except as otherwise provided in sub-
section (2), where the material is imported
by the producer of the good into the terri-
tory of the NAFTA country in which the
good is produced, the customs value of the
material with respect to that importation,
or
(b) where the material is acquired by the
producer of the good from another person
located in the territory of the NAFTA
country in which the good is produced
(i) the transaction value, determined in
accordance with section 2(1) of Schedule
VIII, with respect to the transaction in
which the producer acquired the mate-
rial, or
(ii) the value determined in accordance
with sections 6 through 11 of Schedule
VIII, where, with respect to the trans-
action in which the producer acquired
the material, there is no transaction
value under section 2(2) of that Schedule
or the transaction value is unacceptable
under section 2(3) of that Schedule,
and shall include the following costs if they
are not included under paragraph (a) or (b):
(c) the costs of freight, insurance and pack-
ing and all other costs incurred in trans-
porting the material to the location of the
producer,
(d) duties and taxes paid or payable with
respect to the material in the territory of
one or more of the NAFTA countries, other
than duties and taxes that are waived, re-
funded, refundable or otherwise recover-
able, including credit against duty or tax
paid or payable,
(e) customs brokerage fees, including the
cost of in-house customs brokerage serv-
ices, incurred with respect to the material
in the territory of one or more of the
NAFTA countries, and
(f) the cost of waste and spoilage resulting
from the use of the material in the produc-
tion of the good, minus the value of any re-
usable scrap or by-product.

VALUATION OF MATERIAL IF CUSTOMS VALUE IS
NOT IN ACCORDANCE WITH SCHEDULE VIII

(2) For purposes of subsection (1)(a), where
the customs value of the material referred to
in that paragraph was not determined in a
manner consistent with Schedule VIII, the
value of the material shall be determined in
accordance with Schedule VIII with respect
to the importation of that material and,
where the costs referred to in subsections
(1)(c) through (f) are not included in that
value, those costs be added to that value.

COSTS RECORDED ON BOOKS

(3) For purposes of subsection (1), the costs
referred to in subsections (1)(c) through (f)
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shall be the costs referred to in those para-
graphs that are recorded on the books of the
producer of the good.

DESIGNATION OF SELF-PRODUCED MATERIAL AS
AN INTERMEDIATE MATERIAL; LIMITATION ON
DESIGNATIONS; DESIGNATION IS OPTIONAL

(4) Except for purposes of determining the
value of non-originating materials used in
the production of a light-duty automotive
good and except in the case of an automotive
component assembly, automotive component
or sub-component for use as original equip-
ment in the production of a heavy-duty vehi-
cle, for purposes of calculating the regional
value content of a good the producer of the
good may designate as an intermediate ma-
terial any self-produced material that is used
in the production of the good, provided that
where an intermediate material is subject to
a regional value-content requirement, no
other self-produced material that is subject
to a regional value-content requirement and
is incorporated into that intermediate mate-
rial is also designated by the producer as an
intermediate material.
() For purposes of subsection (4),
(a) in order to qualify as an originating
material, a self-produced material that is
designated as an intermediate material
must qualify as an originating material
under these Regulations;
(b) the designation of a self-produced mate-
rial as an intermediate material shall be
made solely at the choice of the producer
of that self-produced material; and
(c) except as otherwise provided in section
14(4), the proviso set out in subsection (4)
does not apply with respect to an inter-
mediate material used by another producer
in the production of a material that is sub-
sequently acquired and used in the produc-
tion of a good by the producer referred to
in subsection (4).

VALUATION OF AN INTERMEDIATE MATERIAL

(6) The value of an intermediate material
shall be, at the choice of the producer of the
good,
(a) the total cost incurred with respect to
all goods produced by the producer that
can be reasonably allocated to that inter-
mediate material in accordance with
Schedule VII; or
(b) the aggregate of each cost that forms
part of the total cost incurred with respect
to that intermediate material that can be
reasonably allocated to that intermediate
material in accordance with Schedule VII.

CALCULATION OF TOTAL COST

(7) Total cost under subsection (6) consists of
the costs referred to in section 2(6), and is
calculated in accordance with that section
and section 2(7).
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RESCISSION OF A DESIGNATION DURING COURSE
OF VERIFICATION; OPTION TO DESIGNATE AN-
OTHER INTERMEDIATE MATERIAL

(8) Where a producer of a good designates a
self-produced material as an intermediate
material under subsection (4) and the cus-
toms administration of a NAFTA country
into which the good is imported determines
during a verification of origin of the good
that the intermediate material is a non-orig-
inating material and notifies the producer of
this in writing before the written determina-
tion of whether the good qualifies as an orig-
inating good, the producer may rescind the
designation, and the regional value content
of the good shall be calculated as though the
self-produced material were not so des-
ignated.
(9) A producer of a good who rescinds a des-
ignation under subsection (8)
(a) shall retain any rights of review and ap-
peal under Article 510 of the Agreement, as
implemented in each NAFTA country, with
respect to the determination of the origin
of the intermediate material as though the
producer did not rescind the designation;
and
(b) may, not later than 30 days after the
customs administration referred to in sub-
section (8) notifies the producer in writing
that the self-produced material referred to
in paragraph (a) is a non-originating mate-
rial, designate as an intermediate material
another self-produced material that is in-
corporated into the good, subject to the
proviso set out in subsection (4).
(10) Where a producer of a good designates
another self-produced material as an inter-
mediate material under subsection (9)(b) and
the customs administration referred to in
subsection (8) determines during the
verification of origin of the good that that
self-produced material is a non-originating
material,
(a) the producer may rescind the designa-
tion, and the regional value content of the
good shall be calculated as though the self-
produced material were not so designated;
(b) the producer shall retain any rights of
review and appeal under Article 510 of the
Agreement, as implemented in each
NAFTA country, with respect to the deter-
mination of the origin of the intermediate
material as though the producer did not re-
scind the designation; and
(c) the producer may not designate another
self-produced material that is incorporated
into the good as an intermediate material.

INDIRECT MATERIALS; DEEMED ORIGINATING;
VALUE AS RECORDED ON BOOKS OF PRODUCER

(11) For purposes of determining whether a
good is an originating good, an indirect ma-
terial that is used in the production of the
good

452



U.S. Customs and Border Protection, DHS; Treasury Pt. 181, App.

(a) shall be considered to be an originating
material, regardless of where that indirect
material is produced; and

(b) if the good is subject to a regional
value-content requirement, for purposes of
calculating the net cost under the net cost
method, the value of the indirect material
shall be the costs of that material that are
recorded on the books of the producer of
the good.

PACKAGING MATERIALS AND CONTAINERS; ORI-
GIN DISREGARDED FOR TARIFF CHANGE
RULES

(12) Packaging materials and containers, if
classified under the Harmonized System with
the good that is packaged therein, shall be
disregarded for purposes of
(a) determining whether all of the non-
originating materials used in the produc-
tion of the good undergo an applicable
change in tariff classification; and
(b) determining under section 5(1) the
value of non-originating materials that do
not undergo an applicable change in tariff
classification.

ACTUAL ORIGINATING STATUS CONSIDERED FOR
RVC REQUIREMENT; VALUATION OF PACKAGING

(13) Where packaging materials and con-
tainers are classified under the Harmonized
System with the good that is packaged
therein and that good is subject to a regional
value-content requirement, the value of
those packaging materials and containers
shall be taken into account as originating
materials or non-originating materials, as
the case may be, for purposes of calculating
the regional value content of the good.

(14) For purposes of subsection (13), where
packaging materials and containers are self-
produced materials, the producer may choose
to designate those materials as intermediate
materials under subsection (4).

PACKING MATERIALS AND CONTAINERS; DIS-
REGARDED FOR TARIFF CHANGE RULE AND
FOR RVC REQUIREMENT; VALUE AS RECORDED
ON BOOKS

(156) For purposes of determining whether a
good is an originating good, packing mate-
rials and containers in which the good is
packed
(a) shall be disregarded for purposes of de-
termining whether
(i) the non-originating materials used in
the production of the good undergo an
applicable change in tariff classification,
and
(ii) the good satisfies a regional value-
content requirement; and
(b) if the good is subject to a regional
value-content requirement, the value of
the packing materials and containers shall
be the costs thereof that are recorded on
the books of the producer of the good.

FUNGIBLE MATERIALS; FUNGIBLE COMMINGLED
GOODS; INVENTORY MANAGEMENT METHODS
FOR DETERMINING WHETHER ORIGINATING

(16) Subject to subsection (16.1), for purposes
of determining whether a good is an origi-
nating good,
(a) where originating materials and non-
originating materials that are fungible
materials
(i) are withdrawn from an inventory in
one location and used in the production
of the good, or
(ii) are withdrawn from inventories in
more than one location in the territory
of one or more of the NAFTA countries
and used in the production of the good at
the same production facility,
the determination of whether the mate-
rials are originating materials may be
made on the basis of any of the applicable
inventory management methods set out in
Schedule X; and
(b) where originating goods and non-origi-
nating goods that are fungible goods are
physically combined or mixed in inventory
and prior to exportation do not undergo
production or any other operation in the
territory of the NAFTA country in which
they were physically combined or mixed in
inventory, other than unloading, reloading
or any other operation necessary to pre-
serve the goods in good condition or to
transport the goods for exportation to the
territory of another NAFTA country, the
determination of whether the good is an
originating good may be made on the basis
of any of the applicable inventory manage-
ment methods set out in Schedule X.
(16.1) Where fungible materials referred to in
subsection (16)(a) and fungible goods referred
to in subsection (16)(b) are withdrawn from
the same inventory, the inventory manage-
ment method used for the materials must be
the same as the inventory management
method used for goods, and where the aver-
aging method is used, the respective aver-
aging periods for fungible materials and fun-
gible goods are to be used.
(16.2) A choice of inventory management
methods under subsection (16) shall be con-
sidered to have been made when the customs
administration of the NAFTA country into
which the good is imported is informed in
writing of the choice during the course of a
verification of the origin of the good.

ACCESSORIES, SPARE PARTS AND TOOLS;
DEEMED ORIGINATING FOR TARIFF CHANGE
RULE; ACTUAL ORIGIN APPLICABLE FOR RVC
REQUIREMENT

(17) Accessories, spare parts or tools that are
delivered with a good and form part of the
good’s standard accessories, spare parts or
tools are originating materials if the good is
an originating good, and shall be disregarded
for purposes of determining whether all the
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non-originating materials used in the pro-
duction of the good undergo an applicable
change in tariff classification or determining
under section 5(1) the value of non-origi-
nating materials that do not undergo an ap-
plicable change in tariff classification, pro-
vided that
(a) the accessories, spare parts or tools are
not invoiced separately from the good; and
(b) the quantities and value of the acces-
sories, spare parts or tools are customary
for the good, within the industry that pro-
duces the good.
(18) Where a good is subject to a regional
value-content requirement, the value of ac-
cessories, spare parts and tools that are de-
livered with that good and form part of the
good’s standard accessories, spare parts or
tools shall be taken into account as origi-
nating or non-originating materials, as the
case may be, in calculating the regional
value content of the good.
(19) For purposes of subsection (18), where ac-
cessories, spare parts and tools are self-pro-
duced materials, the producer may choose to
designate those materials as intermediate
materials under subsection (4).

EXAMPLES ILLUSTRATING THE PROVISIONS ON
MATERIALS

(20) Each of the following examples is an
‘“Example’ as referred to in section 2(4).
Example 1: section 7(2), Customs Value not
Determined in a Manner Consistent with
Schedule VIIT

Producer A, located in NAFTA country A,
imports material A into NAFTA country A.
Producer A purchased material A from a
middleman located in country B. The mid-
dleman purchased the material from a manu-
facturer located in country B. Under the
laws in NAFTA country A that implement
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the Agreement on Implementation of Article VII
of the General Agreement on Tariffs and Trade,
the customs value of material A was based
on the price actually paid or payable by the
middleman to the manufacturer. Producer A
uses material A to produce Good C, and ex-
ports Good C to NAFTA country D. Good C
is subject to a regional value-content re-
quirement.

Under section 4(1) of Schedule VIII, the
price actually paid or payable is the total
payment made or to be made by the producer
to or for the benefit of the seller of the mate-
rial. Section 1 of that Schedule defines pro-
ducer and seller for purposes of the Schedule.
A producer is the person who uses the mate-
rial in the production of a good that is sub-
ject to a regional value-content requirement.
A seller is the person who sells the material
being valued to the producer.

The customs value of material A was not
determined in a manner consistent with
Schedule VIII because it was based on the
price actually paid or payable by the middle-
man to the manufacturer, rather than on the
price actually paid or payable by Producer A
to the middleman. Thus, section 7(2) applies
and material A is valued in accordance with
Schedule VIII.

Example 2: section 7(5), Value of Intermediate
Materials

A producer located in a NAFTA country
produces Good B, which is subject to a re-
gional value-content requirement under sec-
tion 4(2)(b). The producer also produces Ma-
terial A, which is used in the production of
Good B. Both originating materials and non-
originating materials are used in the produc-
tion of Material A. Material A is subject to
a change in tariff classification requirement
under section 4(2)(a). The costs to produce
Material A are the following:

Product costs:
Value of originating materials .....

$1.00

Value of non-originating materials

7.50

Other product costs .

1.50

0.50

Period costs (including $0.30 in royalties) .
Other costs ........

0.10

Total cost of Material A ..........

$10.60

The producer designates Material A as an
intermediate material and determines that,
because all of the non-originating materials
that are used in the production of Material A
undergo an applicable change in tariff classi-
fication set out in Schedule I, Material A
would, under paragraph 4(2)(a) qualify as an
originating material. The cost of the non-
originating materials used in the production
of Material A is therefore not included in the
value of non-originating materials that are

used in the production of Good B for the pur-
pose of determining the regional value con-
tent of Good B. Because Material A has been
designated as an intermediate material, the
total cost of Material A, which is $10.60, is
treated as the cost of originating materials
for the purpose of calculating the regional
value content of Good B. The total cost of
Good B is determined in accordance with the
following figures:
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Other costs
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Value of originating materials

—intermediate materials $10.60

—other materials ........... 3.00

Value of non-originating materials 5.50

6.50

2.50

0.10

............. $28.20

Total cost of Good B

Example 3: section 7(5), Effects of the Des-
ignation of Self-produced Materials on Net
Cost

The ability to designate intermediate ma-
terials helps to put the vertically integrated
producer who is self-producing materials
that are used in the production of a good on
par with a producer who is purchasing mate-
rials and valuing those materials in accord-
ance with subsection 7(1). The following situ-
ations demonstrate how this is achieved:

Situation 1

A producer located in a NAFTA country
produces Good B, which is subject to a re-

gional value-content requirement of 50 per-
cent under the net cost method. Good B sat-
isfies all other applicable requirements of
these Regulations. The producer purchases
Material A, which is used in the production
of Good B, from a supplier located in a
NAFTA country. The value of Material A de-
termined in accordance with subsection 7(1)
is $11.00. Material A is an originating mate-
rial. All other materials used in the produc-
tion of Good B are non-originating mate-
rials. The net cost of Good B is determined
as follows:

Product costs:

Value of originating materials (Material A)
Value of non-originating materials

$11.00
5.50

Other product costs .

6.50

Period costs: (including $0.20 in excluded costs)

0.50

Other costs

0.10

Total cost of Good B

$23.60

Excluded costs: (included in period costs) .

—0.20

Net cost of Good B

$23.40

The regional value content of Good B is
calculated as follows:

RVC=
NC

_ $23.40-

$23
=76.5%

The regional value content of Good B is
76.5 percent, and Good B, therefore, qualifies
as an originating good.

Situation 2

A producer located in a NAFTA country
produces Good B, which is subject to a re-
gional value-content requirement of 50 per-

NC-VNM

x100

5.50
$ x100

.40

cent under the net cost method. Good B sat-
isfies all other applicable requirements of
these Regulations. The producer self-pro-
duces Material A which is used in the pro-
duction of Good B. The costs to produce Ma-
terial A are the following:

Product costs:
Value of originating materials

$1.00
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Value of non-originating materials 7.50
Other product costs . 1.50
Period costs: (including $0.20 in excluded costs) ......... 0.50
Other costs ........ 0.10
Total cost of Material A .. $10.60
Additional costs to produce Good B are the
following:
Product costs:
Value of originating materials ..... $0.00
Value of non-originating materials 5.50
Other product costs . 6.50
Period costs: (including $0.20 in excluded costs) ......... 0.50
Other costs ........ 0.10
Total additional costs ............. $12.60

The producer does not designate Material
A as an intermediate material under sub-

section 7(4). The net cost of Good B is cal-
culated as follows:

Costs of Material .
A (not designated | (ST CONS, | gy
as an intermediate B
material)
Product costs:
Value of originating materials $1.00 $0.00 $1.00
Value of non-originating materials 7.50 5.50 13.00
Other product costs 1.50 6.50 8.00
Period costs (including $0.20 in excluded costs) 0.50 0.50 1.00
Oher COSES ....uiiiiiiiiii s 0.10 0.10 0.20
Total COSt Of GOOA B .....ceuvveeiieiieeiieieiieeieeee e neen $10.60 $12.60 $23.20
Excluded costs (in period COStS) .......coourriiriirieriiriiiiiresieeieeese e 0.20 0.20 —0.40
Net cost of Good B (total cost minus excluded COStS) .....ccocovvcvvccccccs || e $22.80
The regional value content of Good B is
calculated as follows:
NC-VNM
RVC = ——————x100
NC
$22.80-$13.00
=—— X100
$22.80
=42.9%

The regional value content of Good B is
42.9 percent, and Good B, therefore, does not
qualify as an originating good.

Situation 3

A producer located in a NAFTA country
produces Good B, which is subject to a re-
gional value-content requirement of 50 per-

cent under the net cost method. Good B sat-
isfies all other applicable requirements of
these Regulations. The producer self-pro-
duces Material A, which is used in the pro-
duction of Good B. The costs to produce Ma-
terial A are the following:
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Product costs:
Value of originating materials ..... $1.00
Value of non-originating materials 7.50
Other product costs . 1.50
Period costs: (including $0.20 in excluded costs) ......... 0.50
Other costs ........ . 0.10
Total cost of Material A .. $10.60
Additional costs to produce Good B are the
following:
Product costs:
Value of originating materials ..... $0.00
Value of non-originating materials 5.50
Other product costs . 6.50
Period costs: (including $0.20 in excluded costs) ... 0.50
Other costs ........ 0.10
Total additional costs ............. $12.60

The producer designates Material A as an
intermediate material under subsection 7(4).
Material A qualifies as an originating mate-
rial under paragraph 4(2)(a). Therefore, the
value of non-originating materials used in

the production of Material A is not included
in the value of non-originating materials for
the purposes of calculating the regional
value content of Good B. The net cost of
Good B is calculated as follows:

Costs of
Material A Additional
(designated Costs to
as an inter- Produce Total
mediate ma- Good B
terial)
Product costs:
Value of originating materials .... $10.60 $0.00 $10.60
Value of non-originating materials 5.50 5.50
Other product costs 6.50 6.50
Period costs (including $0.20 in excluded costs) 0.50 0.50
Other costs ........ 0.10 0.10
Total COSt Of GOOU B ......ouvuieiiiciriiiiieie et $10.60 $12.60 $23.20
Excluded costs (in Period COSES) .......couriiiiriiiniiiiiiieieieiesieie et .20 -0.20
Net cost of Good B (total cost minus excluded COStS) ......cccovvvvvvincviniiiiiiccciccenee || e $23.00

The regional value content of Good B is
calculated as follows:

RVC=
NC

_ $23.00-
$23.

=76.1%

NC-VNM

x 100

5.50
$ x100

00
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The regional value content of Good B is
76.1 percent, and Good B, therefore, qualifies
as an originating good.

Example 4: Originating Materials Acquired
from a Producer Who Produced Them Using
Intermediate Materials

Producer A, located in NAFTA country A,
produces switches. In order for the switches
to qualify as originating goods, Producer A
designates subassemblies of the switches as
intermediate materials. The subassemblies
are subject to a regional value-content re-
quirement. They satisfy that requirement,
and qualify as originating materials. The
switches are also subject to a regional value-
content requirement, and, with the sub-
assemblies designated as intermediate mate-
rials, are determined to have a regional
value content of 65 percent.

Producer A sells the switches to Producer
B, located in NAFTA country B, who uses
them to produce switch assemblies that are
used in the production of Good B. The switch
assemblies are subject to a regional value-
content requirement. Producers A and B are
not accumulating their production within
the meaning of section 14. Producer B is
therefore able, under section 7(4), to des-
ignate the switch assemblies as intermediate
materials.

If Producers A and B were accumulating

their production within the meaning of sec-
tion 14, Producer B would be unable to des-
ignate the switch assemblies as intermediate
materials, because the production of both
producers would be considered to be the pro-
duction of one producer.
Example 5: Single Producer and Successive
Designations of Materials Subject to a Re-
gional Value-Content Requirement as Inter-
mediate Materials

Producer A, located in NAFTA country,
produces Material X and uses Material X in
the production of Good B. Material X quali-
fies as an originating material because it
satisfies the applicable regional value-con-
tent requirement. Producer A designates Ma-
terial A as an intermediate material.

Producer A uses Material X in the produc-
tion of Material Y, which is also used in the
production of Good B. Material Y is also sub-
ject to a regional value-content requirement.
Under the proviso set out in section 7(4),
Producer A cannot designate Material Y as
an intermediate material, even if Material Y
satisfies the applicable regional value-con-
tent requirement, because Material X was al-
ready designated by Producer A as an inter-
mediate material.

Ezxample 6: Single Producer and Multiple Des-
ignations of Materials as Intermediate Mate-
rials

Producer X, who is located in NAFTA
country X, uses non-originating materials in
the production of self-produced materials A,
B, and C. None of the self-produced materials

19 CFR Ch. | (4-1-17 Edition)

are used in the production of any of the
other self-produced materials.

Producer X uses the self-produced mate-
rials in the production of Good O, which is
exported to NAFTA country Y. Materials A,
B and C qualify as originating materials be-
cause they satisfy the applicable regional
value-content requirements.

Because none of the self-produced mate-
rials are used in the production of any of the
other self-produced materials, then even
though each self-produced material is sub-
ject to a regional value-content requirement,
Producer X may, under section 7(4), des-
ignate all of the self-produced materials as
intermediate materials. The proviso set out
in section 7(4) only applies where self-pro-
duced materials are used in the production of
other self-produced materials and both are
subject to a regional value-content require-
ment.

Example 7: section 7(17)

The following are examples of accessories,
spare parts or tools that are delivered with a
good and form part of the good’s standard ac-
cessories, spare parts or tools:

(a) consumables that must be replaced at

regular intervals, such as dust collectors

for an air-conditioning system,

(b) a carrying case for equipment,

(¢) a dust cover for a machine,

(d) an operational manual for a vehicle,

(e) brackets to attach equipment to a wall,

(f) a bicycle tool kit or a car jack,

(g) a set of wrenches to change the bit on

a chuck,

(h) a brush or other tool to clean out a ma-

chine, and

(i) electrical cords and power bars for use

with electronic goods.

Example 8: Value of Indirect Materials that
are Assists

Producer A, located in a NAFTA country,
produces Good A that is subject to a regional
value-content requirement. The producer
chooses that the regional value content of
that good be calculated using the net cost
method. Producer A buys Material X from
Producer B, located in a NAFTA country,
and uses it in the production of Good A. Pro-
ducer A provides to Producer B, at no
charge, tools to be used in the production of
Material X. The tools have a value of $100
which is expensed in the current year by
Producer A.

Material X is subject to a regional value-
content requirement which Producer B
chooses to calculate using the net cost meth-
od. For purposes of determining the value of
non-originating materials in order to cal-
culate the regional value content of Material
X, the tools are considered to be an origi-
nating material because they are an indirect
material. However, pursuant to section 7(11)
they have a value of nil because the cost of
the tools with respect to Material X is not
recorded on the books of Producer B.
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It is determined that Material X is a non-
originating material. The cost of the tools
that is recorded on the books of producer A
is expensed in the current year. Pursuant to
section 5 of Schedule VIII, the value of the
tools (see section 5(1)(b)(ii) of Schedule VIII)
must be included in the value of Material X
by Producer A when calculating the regional
value content of Good A. The cost of the
tools, although recorded on the books of pro-
ducer A, cannot be included as a separate
cost in the net cost of Good A because it is
already included in the value of Material X.
The entire cost of Material X, which includes
the cost of the tools, is included in the value
of non-originating materials for purposes of
the regional value content of Good A.

PART V
AUTOMOTIVE GOODS

SECTION 8. DEFINITIONS AND
INTERPRETATION

For purposes of this part,
‘“‘after-market parts’’ means goods that are
not for use as original equipment in the pro-
duction of light-duty vehicles or heavy-duty
vehicles and that are
(a) goods provided for in a tariff provision
listed in Schedule IV, or
(b) automotive component assemblies,
automotive components, sub-components
or listed materials;
‘‘class of motor vehicles’” means any one of
the following categories of motor vehicles:
(a) motor vehicles provided for in any of
subheading 8701.20, tariff items 8702.10.30
and 8702.90.30 (vehicles for the transport of
16 or more persons), subheadings 8704.10,
8704.22, 8704.23, 8704.32 and 8704.90 and head-
ings 8705 and 8706,
(b) motor vehicles provided for in any of
subheadings 8701.10 and 8701.30 through
8701.90,
(c) motor vehicles provided for in any of
tariff items 8702.10.60 and 8702.90.60 (vehi-
cles for the transport of 15 or fewer per-
sons) and subheadings 8704.21 and 8704.31,
and
(d) motor vehicles provided for in any of
subheadings 8703.21 through 8703.90;
‘‘complete motor vehicle assembly process’
means the production of a motor vehicle
from separate constituent parts, which parts
include the following:
(a) a structural frame or unibody,
(b) body panels,
(c) an engine, a transmission and a drive
train,
(d) brake components,
(e) steering and suspension components,
(f) seating and internal trim,
(g) bumpers and external trim,
(h) wheels, and
(i) electrical and lighting components;
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‘“first prototype’ means the first motor ve-
hicle that
(a) is produced using tooling and processes
intended for the production of motor vehi-
cles to be offered for sale, and
(b) follows the complete motor vehicle as-
sembly process in a manner not specifi-
cally designed for testing purposes;
‘‘floor pan of a motor vehicle’’ means a com-
ponent, comprising a single part or two or
more parts joined together, with or without
additional stiffening members, that forms
the base of a motor vehicle, beginning at the
firewall or bulkhead of the motor vehicle
and ending
(a) where there is a luggage floor panel in
the motor vehicle, at the place where that
luggage floor panel begins, and
(b) where there is no luggage floor panel in
the motor vehicle, at the place where the
passenger compartment of the motor vehi-
cle ends;
‘“‘heavy-duty automotive good’” means a
heavy-duty vehicle or a heavy-duty compo-
nent;
‘“‘heavy-duty component’” means an auto-
motive component or automotive component
assembly that is for use as original equip-
ment in the production of a heavy-duty vehi-
cle;
“marque’” means a trade name used by a
marketing division of a motor vehicle assem-
bler that is separate from any other mar-
keting division of that motor vehicle assem-
bler;
‘““model line” means a group of motor vehi-
cles having the same platform or model
name;
‘“‘model name’” means the word, group of
words, letter, number or similar designation
assigned to a motor vehicle by a marketing
division of a motor vehicle assembler
(a) to differentiate the motor vehicle from
other motor vehicles that use the same
platform design,
(b) to associate the motor vehicle with
other motor vehicles that use different
platform designs, or
(c) to denote a platform design;
“new building” means a new construction to
house a complete motor vehicle assembly
process, where that construction includes
the pouring or construction of a new founda-
tion and floor, the erection of a new frame
and roof, and the installation of new plumb-
ing and electrical and other utilities;
‘“‘plant’” means a building, or buildings in
close proximity but not necessarily contig-
uous, machinery, apparatus and fixtures that
are under the control of a producer and are
used in the production of any of the fol-
lowing:
(a) light-duty vehicles and heavy-duty ve-
hicles,
(b) goods of a tariff provision listed in
Schedule IV, and
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(c) automotive component assemblies, territories of the NAFTA countries and is,
automotive components, sub-components when imported, of a tariff provision listed in
and listed materials; Schedule IV;
“platform’ means the primary load-bearing ‘“‘underbody’’ means the floor pan of a motor
structural assembly of a motor vehicle that vehicle.

determines the basic size of the motor vehi-
cle, and is the structural base that supports
the driveline and links the suspension com-
ponents of the motor vehicle for various
types of frames, such as the body-on-frame
or space-frame, and monocoques;

SECTION 9. LIGHT-DUTY AUTOMOTIVE
GOODS

VNM DETERMINED BY TRACING OF CERTAIN
NON-ORIGINATING MATERIALS

“‘received in the territory of a NAFTA coun- (1) For purposes of calculating the regional
try” means, with respect to section 9(2), the  vyalue content of a light-duty automotive
location at which a traced material arrives good under the net cost method, the value of
in the territory of a NAFTA country anq is non-originating materials used by the pro-
documented for any customs purpose, which,  qucer in the production of the good shall be
in the case of a traced material imported tne sum of the values of the non-originating
into materials that are traced materials and are
(a) Canada, incorporated into the good.

(i) where the traced material is imported
on a vessel, as defined in section 2 of the
Reporting of Imported Goods Regulations, is
the location at which the traced material
is last unloaded from the vessel and re-
ported, under section 12 of the Customs
Act, to a customs office, including re-
ported for transportation under bond by
a conveyance other than that vessel, and
(ii) in any other case, is the location at
which the traced material is reported,
under section 12 of the Customs Act, to a
customs office, including reported for
transportation under bond,
(b) Mexico,
(i) where the traced material is imported
on a vessel, the location at which the
traced material is last unloaded from the
vessel and reported for any customs pur-
pose, and
(ii) in any other case, the location at
which the traced material is reported for
any customs purpose, and
(c) the United States, is the location at
which the traced material is entered for
any customs purpose, including entered for
consumption, entered for warehouse or en-
tered for transportation under bond, or ad-
mitted into a foreign trade zone;
“‘refit’> means a closure of a plant for a pe-
riod of at least three consecutive months
that is for purposes of plant conversion or re-
tooling;
‘‘size category’’, with respect to a light-duty
vehicle, means that the total of the interior
volume for passengers and the interior vol-
ume for luggage is
(a) 85 cubic feet (2.38 m3) or less,
(b) more than 85 cubic feet (2.38 m3) but
less than 100 cubic feet (2.80 m3),
(c) 100 cubic feet (2.80 m3) or more but not
more than 110 cubic feet (3.08 m3),
(d) more than 110 cubic feet (3.08 m3) but
less than 120 cubic feet (3.36 m3), or
(e) 120 cubic feet (3.36 m3) or more;
‘“‘traced material”’ means a material, pro-
duced outside the territories of the NAFTA
countries, that is imported from outside the
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VALUATION OF TRACED MATERIALS FOR VNM

IN THE RVC

(2) Except as otherwise provided in sub-
sections (3) and (6) through (8), the value of
each of the traced materials that is incor-
porated into a good shall be

(a) where the producer imports the traced
material from outside the territories of the
NAFTA countries and has or takes title to
it at the time of importation, the sum of
(i) the customs value of the traced mate-
rial,
(ii) where not included in that customs
value, any freight, insurance, packing
and other costs that were incurred in
transporting the traced material to the
first place at which it was received in the
territory of a NAFTA country, and
(iii) where not included in that customs
value, the costs referred to in subsection
(4);
(b) where the producer imports the traced
material from outside the territories of the
NAFTA countries and does not have or
take title to it at the time of importation,
the sum of
(i) the customs value of the traced mate-
rial,
(ii) where not included in that customs
value, any freight, insurance, packing
and other costs that were incurred in
transporting the traced material to the
place at which it was when the producer
takes title in the territory of a NAFTA
country, and
(iii) where not included in that customs
value, the costs referred to in subsection
(4);
(c) where a person other than the producer
imports the traced material from outside
the territories of the NAFTA countries and
that person has or takes title to the mate-
rial at the time of importation, if the pro-
ducer has a statement that
(1) is signed by the person from whom the
producer acquired the traced material,
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whether in the form in which it was im-
ported into the territory of a NAFTA
country or incorporated into another
material, and
(ii) states
(A) the customs value of the traced ma-
terial,
(B) where not included in that customs
value, any freight, insurance, packing
and other costs that were incurred in
transporting the traced material to the
first place at which it was received in
the territory of a NAFTA country, and
(C) where not included in that customs
value, the costs referred to in sub-
section (4),
the sum of the customs value of the traced
material, the freight, insurance, packing
and other costs referred to in subparagraph
(ii)(B) and the costs referred to in subpara-
graph (ii)(C);
(d) where a person other than the producer
imports the traced material from outside
the territories of the NAFTA countries and
that person does not have or take title to
the material at the time of importation, if
the producer has a statement that
(1) is signed by the person from whom the
producer acquired the traced material,
whether in the form in which it was im-
ported into the territory of a NAFTA
country or incorporated into another
material, and
(ii) states
(A) the customs value of the traced ma-
terial,
(B) where not included in that customs
value, any freight, insurance, packing
and other costs that were incurred in
transporting the traced material to the
place at which it was located when the
first person in the territory of a
NAFTA country takes title, and
(C) where not included in that customs
value, the costs referred to in sub-
section (4),
the sum of the customs value of the
traced material, the freight, insurance,
packing and other costs referred to in
subparagraph (ii)(B) and the costs re-
ferred to in subparagraph (ii)(C);
(e) where a person other than the producer
imports the traced material from outside
the territories of the NAFTA countries and
the producer acquires the traced material
or a material that incorporates the traced
material from a person in the territory of
a NAFTA country who has title to it, if the
producer has a statement that
(i) is signed by the person from whom the
producer acquired the traced material or
the material that incorporates it, and
(ii) states the value of the traced mate-
rial or a material that incorporates the
traced material, determined in accord-
ance with subsection (5), with respect to
a transaction that occurs after the cus-
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toms value of the traced material was de-
termined,
the value of the traced material or the ma-
terial that incorporates the traced mate-
rial, determined in accordance with sub-
section (5), with respect to the transaction
referred to in that statement;
(f) where a person other than the producer
imports the traced material from outside
the territories of the NAFTA countries,
and the producer acquires a material that
incorporates that traced material and the
acquired material was produced in the ter-
ritory of a NAFTA country and is subject
to a regional value-content requirement, if
the producer has a statement that
(1) is signed by the person from whom the
producer acquired that material, and
(ii) states that the acquired material is
an originating material and states the
regional value content of the material,
an amount equal to VM x (1 — RVC)
where
VM is the value of the acquired mate-
rial, determined in accordance with
subsection (b), with respect to the
transaction in which the producer ac-
quired that material, and
RVC is the regional value content of
the acquired material, expressed as a
decimal;
(g) where a person other than the producer
imports the traced material from outside
the territories of the NAFTA countries,
and the producer acquires a material that
incorporates that traced material and the
acquired material was produced in the ter-
ritory of a NAFTA country and is subject
to a regional value-content requirement, if
the producer has a statement that
(i) is signed by the person from whom the
producer acquired that material, and
(ii) states that the acquired material is
an originating material but does not
state any value with respect to the
traced material,
an amount equal to VM x (1 — RVCR)
where
VM is the value of the acquired mate-
rial, determined in accordance with
subsection (b), with respect to the
transaction in which the producer ac-
quired that material, and
RVCR is the regional value-content re-
quirement for the acquired material,
expressed as a decimal;
(h) where a person other than the producer
imports the traced material from outside
the territories of the NAFTA countries and
the producer acquires a material that
(i) incorporates that traced material,
(ii) was produced in the territory of a
NAFTA country, and
(iii) with respect to which an amount
was determined in accordance with para-
graph (f) or (g),
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if the producer of the good has a statement
signed by the person from whom the pro-
ducer acquired that material that states
that amount, the amount as determined in
accordance with paragraph (f) or (g), as the
case may be; and

(i) where a person other than the producer
imports the traced material from outside
the territories of the NAFTA countries and
the producer does not have a statement de-
scribed in any of paragraphs (c) through
(h), the value of the traced material or any
material that incorporates it, determined
in accordance with subsection (5) with re-
spect to the transaction in which the pro-
ducer acquires the traced material or any
material that incorporates it.

VALUE OF TRACED MATERIAL IF CUSTOMS
VALUE IS NOT IN ACCORDANCE WITH SCHED-
ULE VIII

(3) For purposes of subsections (2) (a)
through (d), where the customs value of the
traced material referred to in those para-
graphs was not determined in a manner con-
sistent with Schedule VIII, the value of the
material shall be the sum of
(a) the value of the material determined in
accordance with Schedule VIII with re-
spect to the transaction in which the per-
son who imported the material from out-
side the territories of the NAFTA coun-
tries acquired it; and
(b) where not included in that value, the
costs referred to in subsections (2)(a) (ii)
and (iii), subsections (2)(b) (ii) and (iii),
subsections (2)(c)(ii) (B) and (C) or sub-
sections (2)(d)(ii) (B) and (C), as the case
may be.

ADDITIONAL COSTS INCLUDED IN TRACED VALUE
IF NOT ALREADY INCLUDED IN CUSTOMS VALUE

(4) The costs referred to in subsections (2) (a)

through (d) and subsection (3) are the fol-

lowing:
(a) duties and taxes paid or payable with
respect to the material in the territory of
one or more of the NAFTA countries, other
than duties and taxes that are waived, re-
funded, refundable or otherwise recover-
able, including credit against duty or tax
paid or payable; and
(b) customs brokerage fees, including the
cost of in-house customs brokerage serv-
ices, incurred with respect to the material
in the territory of one or more of the
NAFTA countries.

VALUE OF TRACED MATERIAL DETERMINED
UNDER SCHEDULE VIII IF VALUE IS NOT CUS-
TOMS VALUE

(5) For purposes of subsections (2) (e)
through (g) and (i) and subsections (6) and
(7), the value of a material
(a) shall be the transaction value of the
material, determined in accordance with
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section 2(1) of Schedule VIII with respect
to the transaction referred to in that para-
graph or subsection, or
(b) shall be determined in accordance with
sections 6 through 11 of Schedule VIII,
where, with respect to the transaction re-
ferred to in that paragraph or subsection,
there is no transaction value for the mate-
rial under section 2(2) of that Schedule, or
the transaction value of the material is un-
acceptable under section 2(3) of that
Schedule,
and, where not included under paragraph (a)
or (b), shall include taxes, other than duties
paid on an importation of a material from a
NAFTA country, paid or payable with re-
spect to the material in the territory of one
or more of the NAFTA countries, other than
taxes that are waived, refunded, refundable
or otherwise recoverable, including credit
against tax paid or payable.
(6) Where it is determined, during the course
of a verification of origin of a light-duty
automotive good with respect to which the
producer of that good has a statement re-
ferred to in subsection (2) (f) or (g), that the
acquired material referred to in that state-
ment is not an originating material, the
value of the acquired material shall, for pur-
poses of subsection (2), be determined in ac-
cordance with subsection (5) with respect to
the transaction in which that producer ac-
quired it.

EFFECT ON VALUE OF TRACED MATERIAL IF
VALUE ON A STATEMENT CANNOT BE VERIFIED

(7) Where any person who has information
with respect to a statement referred to in
any of subsections (2)(c¢) through (h) does not
allow a customs administration to verify
that information during a verification of ori-
gin, the value of the material with respect to
which that person did not allow the customs
administration to verify the information
may be determined by that customs adminis-
tration in accordance with subsection (5)
with respect to the transaction in which that
person sells, or otherwise transfers to an-
other person, that material or a material
that incorporates that material.

USE OF VALUE OF VNM AS DETERMINED UNDER
SECTION 12(3) FOR TRACED MATERIAL INCOR-
PORATED INTO ANOTHER MATERIAL

(8) Where a traced material is incorporated
into a material produced in the territory of
a NAFTA country and that material is incor-
porated into a light-duty automotive good,
the statement referred to in subsection
(2)(c), (d) or (e) may state the value of non-
originating materials, determined in accord-
ance with section 12(3), with respect to the
material that incorporates the traced mate-
rial.
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INTERPRETATIONS AND CLARIFICATIONS FOR
PROVISIONS APPLICABLE TO TRACING RULES
FOR LIGHT-DUTY AUTOMOTIVE GOODS

(9) For purposes of this section,
(a) where a producer, in accordance with
section 7(4), designates as an intermediate
material any self-produced material used
in the production of a light-duty auto-
motive good,
(i) the designation applies solely to the
calculation of the net cost of that good,
and
(ii) the value of a traced material that is
incorporated into that good shall be de-
termined as though the designation had
not been made;
(b) the value of a material not listed in
Schedule IV, when imported from outside
the territories of the NAFTA countries,
(i) shall not be included in the value of
non-originating materials that are used
in the production of a light-duty auto-
motive good, and
(ii) shall be included in calculating the
net cost of a light-duty automotive good
that incorporates that material;
(c) except as otherwise provided in section
12(10), this section does not apply with re-
spect to after-market parts;
(d) the costs referred to in subsections
(2)(a)(i1) and (b)(ii), subsections (2)(c)(ii)(B)
and (d)(ii)(B) and subsections (4) and (b)
shall be the costs referred to in those para-
graphs that are recorded on the books of
the producer of the light-duty automotive
good;
(e) for purposes of calculating the regional
value content of a light-duty automotive
good, the producer of that good may
choose to treat any material used in the
production of that good as a non-origi-
nating material, and the value of that ma-
terial shall be determined in accordance
with subsection (5) with respect to the
transaction in which the producer acquired
it; and
(f) any information set out in a statement
referred to in subsection (2) that concerns
the value of materials or costs shall be in
the same currency as the currency of the
country in which the person who provided
the statement is located.

EXAMPLES OF APPLICATION OF TRACING FOR
LIGHT-DUTY AUTOMOTIVE GOODS

(10) Each of the following examples is an
‘“‘Example’’ as referred to in section 2(4).
Example 1:

Nuts and bolts provided for in heading 7318
are imported from outside the territories of
the NAFTA countries and are used in the
territory of a NAFTA country in the produc-
tion of a light-duty automotive good referred
to in section 9(1). Heading 7318 is not listed
in Schedule IV so the nuts and bolts are not
traced materials.
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Because the nuts and bolts are not traced
materials the value, under section 9(1), of the
nuts and bolts is not included in the value of
non-originating materials used in the light-
duty automotive good even though the nuts
and bolts are imported from outside the ter-
ritories of the NAFTA countries.

The value, under section 9(9)(b), of the nuts
and bolts is included in the net cost of the
light-duty automotive good for the purposes
of calculating, under section 9(1), regional
value content of the motor vehicle.

Example 2:

A rear view mirror provided for in sub-
heading 7009.10 is imported from outside the
territories of the NAFTA countries and is
used in the territory of a NAFTA country as
original equipment in the production of a
light-duty vehicle.

Subheading 7009.10 is listed in Schedule IV.
The rear view mirror is a traced material.
For purposes of calculating, under section
9(1), regional value content of the light-duty
vehicle, the value of the mirror is included in
the value of non-originating materials in ac-
cordance with sections 9(2) through (9).
Example 3:

Glass provided for in heading 7005 is im-
ported from outside the territories of the
NAFTA countries and is used in the territory
of NAFTA country A in the production of a
rear view mirror. The rear view mirror is a
non-originating good because it fails to sat-
isfy the applicable change in tariff classifica-
tion.

That rear view mirror is exported to
NAFTA country B where it is used as origi-
nal equipment in the production of a light-
duty vehicle. Even though the rear view mir-
ror is a non-originating material and is pro-
vided for in a tariff item listed in Schedule
IV, it is not a traced material because it was
not imported from outside the territories of
the NAFTA countries.

For purposes of calculating, under section
9(1), the regional value content of a light-
duty vehicle in which the rear view mirror is
incorporated, the value of the rear view mir-
ror, under section 9(1), is not included in the
value of non-originating materials used in
the production of the light-duty vehicle.

Even though the glass provided for in head-
ing 7005 that was used in the production of
the rear view mirror and incorporated into
the light-duty vehicle was imported from
outside the territories of the NAFTA coun-
tries, the glass is not a traced material be-
cause heading 7005 is not listed in Schedule
IV. For purposes of calculating, under sec-
tion 9(1), the regional value content of the
light-duty vehicle that incorporates the
glass, the value of the glass is not included
in the value of non-originating materials
used in the production of the light-duty vehi-
cle. The value of the rear view mirror would
be included in the net cost of the light-duty
vehicle, but the value of the imported glass
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would not be separately included in the
value of non-originating materials of the
light-duty vehicle.

Example 4:

An electric motor provided for in sub-
heading 8501.10 is imported from outside the
territories of the NAFTA countries and is
used in the territory of a NAFTA country in
the production of a seat frame provided for
in subheading 9401.90. The seat frame, with
the electric motor attached, is sold to a pro-
ducer of seats provided for in subheading
9401.20. The seat producer sells the seat to a
producer of light-duty vehicles. The seat is
to be used as original equipment in the pro-
duction of that light-duty vehicle.

Subheadings 8501.10 and 9401.20 are listed in
Schedule IV; subheading 9401.90 is not. The
electric motor is a traced material; the seat
is not a traced material because it was not
imported from outside the territories of the
NAFTA countries.

The seat is a light-duty automotive good
referred to in section 9(1). For purposes of
calculating, under section 9(1), the regional
value content of the seat, the value of traced
materials incorporated into it is included in
the value of non-originating materials used
in the production of the seat. The value of
the electric motor is included in that value.
(However, the value of the motor would not
be included separately in the net cost of the
seat because the value of the motor is in-
cluded as part of the cost of the seat frame.)

For purposes of calculating, under section
9(1), the regional value content of the light-
duty vehicle, the value of the electric motor
is included in the value of non-originating
materials used in the production of the light-
duty vehicle, even if the seat is an origi-
nating material.

Example 5:

Cast blocks, cast heads and connecting rod
assemblies provided for in heading 8409 are
imported from outside the territories of the
NAFTA countries by an engine producer,
who has title to them at the time of impor-
tation, and are used by the producer in the
territory of NAFTA country A in the produc-
tion of an engine provided for in heading
8407. After the regional value content of the
engine is calculated, the engine is an origi-
nating good. It is not a traced material be-
cause it was not imported from outside the
territories of the NAFTA countries. The en-
gine is exported to NAFTA country B, to be
used as original equipment by a producer of
light-duty vehicles.

For purposes of calculating, under section
9(1), the regional value content of the light-
duty vehicle that incorporates the engine,
because heading 8409 is listed in Schedule IV
and because the cast blocks, cast heads and
connecting rod assemblies were imported
into the territory of a NAFTA country and
are incorporated into the light-duty vehicle,
the value of those materials, which are
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traced materials, is included in the value of
non-originating materials used in the pro-
duction of the light-duty vehicle, even
though the engine is an originating material.

The producer of the light-duty vehicle did
not import the traced materials. However,
because that producer has a statement re-
ferred to in section 9(2)(c) and that state-
ment states the value of non-originating ma-
terials of the traced materials in accordance
with section 12(2), the producer of the light-
duty vehicle may, in accordance with section
9(8), use that value as the value of non-origi-
nating materials of the light-duty vehicle
with respect to that engine.

Example 6:

Aluminum ingots provided for in sub-
heading 7601.10 and piston assemblies pro-
vided for in heading 8409 are imported from
outside the territories of the NAFTA coun-
tries by an engine producer and are used by
that producer in the territory of NAFTA
country A in the production of an engine
provided for in heading 8407. The aluminum
ingots are used by the producer to produce
an engine block; the piston assembly is then
incorporated into the engine block and the
producer designates, in accordance with sec-
tion 7(4), a short block provided for in head-
ing 8409 as an intermediate material. The in-
termediate material qualifies as an origi-
nating material. The engine that incor-
porates the short block is exported to
NAFTA country B and used as original
equipment in the production of a light-duty
vehicle. The piston assemblies provided for
in heading 8409 are traced materials; neither
the engine nor the short block are traced
materials because they were not imported
from outside the territories of the NAFTA
countries.

For purposes of calculating, under section
9(1), the regional value content of the engine,
the value of the piston assemblies is in-
cluded, under section 9(9)(a)(ii), in the value
of non-originating materials, even if the in-
termediate material is an originating mate-
rial. However, the value of the aluminum
ingots is not included in the value of non-
originating materials because subheading
7601.10 is not listed in Schedule IV. The value
of the aluminum ingots does not need to be
included separately in the net cost of the en-
gine because that value is included in the
value of the intermediate material, and the
total cost of the intermediate material is in-
cluded in the net cost of the engine.

For purposes of calculating, under section
9(1), the regional value content of the light-
duty vehicle that incorporates the engine
(and the piston assemblies), the value of the
piston assemblies incorporated into that
light-duty vehicle is included in the value of
non-originating materials of the light-duty
vehicle.

Example 7:
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An engine provided for in heading 8407 is
imported from outside the territories of the
NAFTA countries. The producer of the en-
gine, located in the country from which the
engine is imported, used in the production of
the engine a piston assembly provided for in
heading 8409 that was produced in a NAFTA
country and is an originating good. The en-
gine is used in the territory of a NAFTA
country as original equipment in the produc-
tion of a light-duty vehicle. The engine is a
traced material.

For purposes of calculating, under section
9(1), the regional value content of a light-
duty vehicle that incorporates that engine,
the value of the engine is included in the
value of non-originating materials of that
light-duty vehicle. The value of the piston
assembly, which was, before its exportation
to outside the territories of the NAFTA
countries, an originating good, shall not be
deducted from the value of non-originating
materials used in the production of the light-
duty vehicle. Under section 18 (trans-
shipment), the piston assembly is no longer
considered to be an originating good because
it was used in the production of a good out-
side the territories of the NAFTA countries.
Example 8:

A wholesaler, located in City A in the ter-
ritory of a NAFTA country, imports from
outside the territories of the NAFTA coun-
tries rubber hoses provided for in heading
4009, which is listed in Schedule IV. The
wholesaler takes title to the goods at the
wholesaler’s place of business in City A. The
customs value of the imported goods is $500.
All freight, taxes and duties associated with
the good to the wholesaler’s place of business
total $100; the cost of the freight, included in
that $100, from the place where it was re-
ceived in the territory of a NAFTA country
to the location of the wholesaler’s place of
business in City A is $25. The wholesaler sells
the rubber hoses for $650 to a producer of
light-duty vehicles who uses the goods in the
territory of a NAFTA country as original
equipment in the production of a light-duty
vehicle. The light-duty vehicle producer pays
$50 to have the goods shipped from the loca-
tion of the wholesaler’s place of business in
City A to the location at which the light-
duty vehicle is produced.

The rubber hoses are traced materials and
they are incorporated into a light-duty auto-
motive good. For purposes of calculating,
under section 9(1), the regional value content
of the light-duty vehicle,

(1) if the wholesaler takes title to the

goods before the first place at which they

were received in the territory of a NAFTA
country, then the value of non-originating
materials, where the light-duty vehicle
producer has a statement referred to in
section 9(2)(c), would not include the cost
of freight from the place where they were
received in the territory of a NAFTA coun-

Pt. 181, App.

try to the location of the wholesaler’s
place of business: in this situation, the
value of non-originating materials would
be $575;
(2) if the producer has a statement referred
to in section 9(2)(d) that states the cus-
toms value of the traced material and,
where not included in that price, the cost
of taxes, duties, fees and transporting the
goods to the place where title is taken, the
light-duty vehicle producer may use those
values as the value of non-originating ma-
terials with respect to the goods: in this
situation, the value of non-originating ma-
terials would be $600; or

(3) if the wholesaler is unwilling to provide

the light-duty vehicle producer with such a

statement, the value of non-originating

materials with respect to the traced mate-
rials will be the value of the materials
with respect to the transaction in which
the producer acquired them, as provided
for in section 9(2)(i), in this instance $650;
the costs of transporting the goods from
the location of the wholesaler’s place of
business to the location of the producer
will be included in the net cost of the
goods, but not in the value of non-origi-
nating materials.

Example 9:

A wholesaler, located in City A in the ter-
ritory of a NAFTA country, imports from
outside the territories of the NAFTA coun-
tries rubber hose provided for in heading
4009, which is listed in Schedule IV. The
wholesaler sells the good to a producer lo-
cated in the territory of the NAFTA country
who uses the hose to produce a power steer-
ing hose assembly, also provided for in head-
ing 4009. The power steering hose assembly is
then sold to a producer of light-duty vehicles
who uses that good in the production of a
light-duty vehicle. The rubber hose is a
traced material; the power steering hose as-
sembly is not a traced material because it
was not imported from outside the terri-
tories of the NAFTA countries.

The wholesaler who imported the rubber
hose from outside the territories of the
NAFTA countries has title to it at the time
of importation. The customs value of the
good is $3, including freight and insurance
and all other costs incurred in transporting
the good to the first place at which it was re-
ceived in the territory of the NAFTA coun-
try. Duties and fees and all other costs re-
ferred to in section 9(4), paid by the whole-
saler with respect to the good, total an addi-
tional $1. The wholesaler sells the good to
the producer of the power steering hose as-
semblies for $5, not including freight to the
location of that producer. The power steer-
ing hose producer pays $2 to have the good
delivered to the location of production. The
value of the power steering hose assembly
sold to the light-duty vehicle producer is $10,
including freight for delivery of the goods to
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the location of the light-duty vehicle pro-
ducer.

For purposes of calculating, under section
9(1), the regional value content of the light-
duty vehicle:

(1) if the motor vehicle producer has a
statement referred to in section 9(2)(c)
from the producer of the power steering
hose assembly that states the customs
value of the imported rubber hose incor-
porated in the power steering hose assem-
bly, and the value of the duties, fees and
other costs referred to in section 9(4), the
producer may use those values as the value
of non-originating materials with respect
to that traced good: in this situation, that
value would be the customs value of $3 and
the cost of duties and fees of $1, provided
that the wholesaler has provided the pro-
ducer of the power steering hose assembly
with the information regarding the cus-
toms value of the imported good and the
other costs;
(2) if the light-duty vehicle producer has a
statement from the producer of the power
steering hose assembly that states the
value of the imported hose, with respect to
the transaction in which the power steer-
ing hose assembly producer acquires the
imported hose from the wholesaler, the
light-duty vehicle producer may include
that value as the value of non-originating
materials, in accordance with section
9(2)(e): in this situation, that value is $5;
and the $2 cost of transporting the good
from the location of the wholesaler to the
location of the producer, because that cost
is separately identified, would not be in-
cluded in the value of non-originating ma-
terials of the light-duty vehicle;

(3) if the light-duty vehicle producer has a

statement referred to in section 9(2)(f)

signed by the producer of the power steer-

ing hose assembly, the light-duty vehicle
producer may use the formula set out in
section 9(2)(f) to calculate the value of
non-originating materials with respect to
that acquired material: in this situation,
assuming the regional value content is 55
per cent, the value of non-originating ma-
terials would be $4.50; and because the cost
of transportation from the location of the
producer of the power steering hose assem-
bly to the location of the light-duty vehi-
cle producer is included in the purchase
price and not separately identified, it may
not be deducted from the purchase price,
because the formula referred to in section

9(2)(f) does not allow for the deduction of

transportation costs that would otherwise

not be non-originating;

(4) if the light-duty vehicle producer has a

statement referred to in section 9(2)(g)

signed by the producer of the power steer-

ing hose assembly, the light-duty vehicle
producer may use the formula set out in
section 9(2)(g) to calculate the value of
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non-originating materials with respect to
that acquired material: in this situation,
assuming the regional value-content re-
quirement is 50 per cent, the value of non-
originating materials would be $5; and be-
cause the cost of transportation from the
location of the producer of the power steer-
ing hose assembly to the location of the
light-duty vehicle producer is included in
the purchase price and not separately iden-
tified, it may not be deducted from the
purchase price, because the formula re-
ferred to in section 9(2)(g) does not allow
for the deduction of transportation costs
that would otherwise not be non-origi-
nating; or

(b) if the light-duty vehicle producer does

not have a statement referred to in any of

sections 9(2)(c) through (h) from the pro-
ducer of the power steering hose assembly,
the light-duty vehicle producer includes in
the value of non-originating materials of
the vehicles the value, determined in ac-
cordance with section 9(2)(i), of the power
steering hose assembly: in this situation,
that amount would be $10, the cost to the
producer of acquiring that material.

Example 10:

A producer of light-duty vehicles located
in City C in the territory of a NAFTA coun-
try imports from outside the territories of
the NAFTA countries rubber hose provided
for in heading 4009, which is listed in Sched-
ule IV, and uses that good as original equip-
ment in the production of a light-duty vehi-
cle.

The rubber hose arrives at City A in the
NAFTA country, but the producer of the
light-duty vehicle does not have title to the
good; it is transported under bond to City B,
and on its arrival in City B, the producer of
the light-duty vehicle takes title to it and
the good is received in the territory of a
NAFTA country. The good is then trans-
ported to the location of the light-duty vehi-
cle producer in City C.

The customs value of the imported good is
$4, the transportation and other costs re-
ferred to in subparagraph 9(2)(b)(ii) to City A
are $3 and to City B are $2, and the cost of
duties, taxes and other fees referred to in
section 9(4) is $1. The cost of transporting
the good from City B to the location of the
producer in City C is $1. The rubber hose is
traced material.

For purposes of calculating, under section
9(1), the regional value content of the light-
duty vehicle, the value, under section 9(2)(b),
of non-originating materials of that vehicle
is the customs value of the traced material
and, where not included in that value, the
cost of taxes, duties, fees and the cost of
transporting the traced material to the place
where title is taken. In this situation, the
value of non-originating materials would be
the customs value of the traced material, $4,
the cost of duties taxes and other fees, $1,
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the cost of transporting the material to City
A, $3, and the cost of transporting that mate-
rial from City A to City B, $2, for a total of
$10. The $1 cost of transporting the good
from City B to the location of the producer
in City C would not be included in the value
of non-originating materials of the light-
duty vehicle because a person of a NAFTA
country has taken title to the traced mate-
rial.

Example 11:

A radiator provided for in subheading
8708.91 is imported from outside the terri-
tories of the NAFTA countries by a producer
of light-duty vehicles and is used in the ter-
ritory of a NAFTA country as original equip-
ment in the production of a light-duty vehi-
cle.

The radiator is transported by ship from
outside the territories of the NAFTA coun-
tries and arrives in the territory of the
NAFTA country at City A. The radiator is
not, however, unloaded at City A and al-
though the radiator is physically present in
the territory of the NAFTA country, it has
not been received in the territory of a
NAFTA country.

The ship sails in territorial waters from
City A to City B and the radiator is unloaded
there. The light-duty vehicle producer files,
from City C in the same country, the entry
for the radiator; the radiator enters the ter-
ritory of the NAFTA country at City B.

Subheading 8708.91 is listed in Schedule IV.
The radiator is a traced material.

For purposes of calculating, under section
9(1), the regional value content of the light-
duty vehicle, the value of the radiator is in-
cluded in the value of non-originating mate-
rials of the light-duty vehicle. The costs of
any freight, insurance, packing and other
costs incurred in transporting the radiator
to City B are included in the value of non-
originating materials of the light-duty vehi-
cle, including the cost of transporting the ra-
diator from City A to City B. The costs of
any freight, insurance, packing and other
costs that were incurred in transporting the
radiator from City B to the location of the
producer are not included in the value of
non-originating materials of the light-duty
vehicle.

Example 12:

Producer X, located in NAFTA country A,
produces a car seat of subheading No. 9401.20
that is used in the production of a light-duty
vehicle. The only non-originating material
used in the production of the car seat is an
electric motor of subheading No. 8501.20 that
was imported by Producer X from outside
the territories of the NAFTA countries. The
electric motor is a material of a tariff provi-
sion listed in Schedule IV and thus is a
traced material.

Producer X sells the car seat as original
equipment to Producer Y, a light-duty vehi-
cle producer, located in NAFTA country B.
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The car seat is an originating good because
the non-originating material in the car seat
(the electric motor) undergoes the applicable
change in tariff classification set out in a
rule that specifies only a change in tariff
classification. Consequently, Producer X
does not choose to calculate the regional
value content of the car seat in accordance
with section 12(1).

For purposes of determining, under section
9(1), the value of non-originating materials
used in the production of the light-duty vehi-
cle that incorporates the car seat, the value
of the electric motor is included even though
the car seat qualifies as an originating mate-
rial.

Producer X provides Producer Y with a
statement described in section 9(2)(c), with
the value of non-originating material used in
the production of the car seat determined in
accordance with section 12(3), as is permitted
by section 9(8). Producer Y uses that value as
the value of non-originating materials used
in the production of the light-duty vehicle
with respect to the car seat.

Example 13:

This example has the same facts as in Ex-
ample 12, except that the car seat does not
qualify as an originating good under the rule
that specifies only a change in tariff classi-
fication. Instead, it qualifies as an origi-
nating good under a rule that specifies a re-
gional value-content requirement and a
change in tariff classification. For purposes
of that rule, Producer X chose to calculate
the regional value content of the car seat in
accordance with section 12(1) over a period
set out in section 12(5)(a) and using a cat-
egory set out in section 12(4)(a).

For purposes of the statement described in
section 9(2)(c), Producer X determined, as is
permitted under section 9(8), the value of
non-originating material used in the produc-
tion of the car seat in accordance with sec-
tion 12(3) over a period set out in section
12(5)(a) and using a category set out in sec-
tion 12(4)(e).

SECTION 10. HEAVY-DUTY AUTOMOTIVE
GOODS

DETERMINING VNM FOR THE CALCULATION OF
THE RVC FOR HEAVY-DUTY AUTOMOTIVE GOODS

(1) Except as otherwise provided in sub-
sections (3) through (8) and section 12(10)(a),
for purposes of calculating the regional
value content of a heavy-duty automotive
good under the net cost method, the value of
non-originating materials used by the pro-
ducer of the good in the production of the
good shall be the sum of
(a) for each listed material that is a non-
originating material, is a self-produced
material and is used by the producer in the
production of the good, at the choice of the
producer, either
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(i) the total cost incurred with respect to
all goods produced by the producer that
can be reasonably allocated to that listed
material in accordance with Schedule
VII,
(ii) the aggregate of each cost that forms
part of the total cost incurred with re-
spect to that listed material that can be
reasonably allocated to that listed mate-
rial in accordance with Schedule VII, or
(iii) the sum of
(A) the customs value of each non-orig-
inating material imported by the pro-
ducer and used in the production of the
listed material, and, where not in-
cluded in that customs value, the costs
referred to in subsections (2)(c) through
(H), and
(B) the value of each non-originating
material that is not imported by the
producer of the listed material and is
used in the production of the listed ma-
terial, determined in accordance with
subsection (2) with respect to the
transaction in which the producer of
the listed material acquired it;
(b) for each listed material that is a non-
originating material, is produced in the
territory of a NAFTA country and is ac-
quired and used by the producer in the pro-
duction of the good, at the choice of the
producer, either
(i) the value of that non-originating list-
ed material, determined in accordance
with subsection (2), with respect to the
transaction in which the producer ac-
quired the listed material, or
(ii) where the producer of the good has a
statement described in clause (A) or (B)
with respect to each material that is a
non-originating material used in the pro-
duction of that listed material, the sum
of
(A) the customs value of each non-orig-
inating material imported by the pro-
ducer of the listed material and used in
the production of that listed material,
and, where not included in that cus-
toms value, the costs referred to in
subsections (2)(c) through (f), if the
producer of the good has a statement
signed by the producer of the listed
material that states the customs value
of that non-originating material and
the costs referred to in subsections
(2)(¢) through (f) that the producer of
the listed material incurred with re-
spect to the non-originating material,
and
(B) the value of each non-originating
material that is not imported by the
producer of the listed material, and is
acquired and used in the production of
the listed material, determined in ac-
cordance with subsection (2) with re-
spect to the transaction in which the
producer of the listed material ac-
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quired that non-originating material, if
the producer of the good has a state-
ment signed by the producer of the list-
ed material that states the value of the
acquired material, determined in ac-
cordance with subsection (2) with re-
spect to the transaction in which the
producer of the listed material ac-
quired the non-originating material;
(c) for each listed material, automotive
component assembly, automotive compo-
nent or sub-component that is imported
from outside the territories of the NAFTA
countries, and is used by the producer in
the production of the good,
(i) where it is imported by the producer,
the customs value of that non-origi-
nating listed material, automotive com-
ponent assembly, automotive component
or sub-component, and, where not in-
cluded in that customs value, the costs
referred to in subsections (2)(c) through
(f), and
(ii) where it is not imported by the pro-
ducer, the value of that non-originating
listed material, automotive component
assembly, automotive component or sub-
component, determined in accordance
with subsection (2) with respect to the
transaction in which the producer ac-
quired it;
(d) for each automotive component assem-
bly, automotive component or sub-compo-
nent that is an originating material and is
acquired and used by the producer in the
production of the good, at the choice of the
producer,
(i) the sum of
(A) the value of each non-originating
listed material used in the production
of the originating material, determined
under paragraphs (a) and (b),
(B) the value of each non-originating
material incorporated into the origi-
nating material, determined under
paragraph (c),
(C) the value of each non-originating
listed material used in the production
of a material referred to in paragraph
(e) that is used in the production of the
originating material, determined under
paragraphs (a) and (b), and
(D) where the value of a non-origi-
nating listed material referred to in
clause (C), and used in the production
of a non-originating automotive com-
ponent assembly, automotive compo-
nent or sub-component that is used in
the production of the originating mate-
rial, is not included under clause (C),
the value of that automotive compo-
nent assembly, automotive component
or sub-component, determined under
paragraph (e)(ii),
if the producer has a statement, signed
by the person from whom the originating
material was acquired, that states the
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sum of the values, as determined by the
producer of the originating material
under paragraphs (a), (b), (¢) and (e) of
each non-originating material referred to
in any of clauses (A) through (D) that is
incorporated into that originating mate-
rial;

(ii) an amount equal to the number re-
sulting from applying the following for-
mula:

VM x (1 — RVOC)

where
VM is the value of the acquired mate-
rial, determined in accordance with
subsection (2), with respect to the
transaction in which the producer of
the good acquired that material, and
RVC is the regional value content of
the acquired material, expressed as a
decimal,
if the material is subject to a regional
value-content requirement and the pro-
ducer has a statement, signed by the per-
son from whom the producer acquired
that material, that states that the ac-
quired material is an originating mate-
rial and states the regional value content
of the material,
(iii) an amount equal to the number re-
sulting from applying the following for-
mula:

VM x (1 — RVCR)

where
VM is the value of the acquired mate-
rial, determined in accordance with
subsection (2), with respect to the
transaction in which the producer of
the good acquired that material, and
RVCR is the regional value-content re-
quirement for the acquired material,
expressed as a decimal,
if the material is subject to a regional
value-content requirement and the pro-
ducer has a statement, signed by the per-
son from whom the producer acquired
that material, that states that the ac-
quired material is an originating mate-
rial but does not state the value of non-
originating materials with respect to
that acquired material; or
(iv) the value of that automotive compo-
nent assembly, automotive component or
sub-component determined in accordance
with subsection (2) with respect to the
transaction in which the producer ac-
quired the material;
(e) for each automotive component assem-
bly, automotive component or sub-compo-
nent that is a non-originating material
produced in the territory of a NAFTA
country and that is acquired by the pro-
ducer and used by the producer in the pro-
duction of the good, at the choice of the
producer, either

(i) the sum of the values of the non-origi-
nating materials incorporated into that
non-originating material that is acquired
by the producer, determined under para-
graphs (a), (b), (¢), (d) and (f), if the pro-
ducer has a statement, signed by the per-
son from whom the non-originating ma-
terial was acquired, that states the sum
of the values of the non-originating ma-
terials incorporated into that non-origi-
nating material, determined by the pro-
ducer of the non-originating material in
accordance with paragraphs (a), (b), (c),
(d) and (f), or
(ii) the value of that non-originating
automotive component assembly, auto-
motive component or sub-component, de-
termined in accordance with subsection
(2) with respect to the transaction in
which the producer acquired the mate-
rial; and
(f) for each non-originating material that
is not referred to in paragraph (a), (b), (c)
or (e) and that is used by the producer in
the production of the good,
(i) where it is imported by the producer,
the customs value of that non-origi-
nating material, and, where not included
in that customs value, the costs referred
to in subsections (2)(c) through (f), and
(ii) where it is not imported by the pro-
ducer, the value of that non-originating
material, determined in accordance with
subsection (2) with respect to the trans-
action in which the producer acquired
the material.

APPLICATION OF SCHEDULE VIII TO DETERMINE
VNM; ADDITIONAL COSTS TO BE INCLUDED

(2) For purposes of subsection (1)(a)(ii)(B),
subsection (1)(b)(i), subsection (1)(b)(ii)(B),
subsections (1)(c)(ii), (1)(d)(ii) through (iv),
(1)(e)(ii) and subsection (1)(f)(ii), the value of
a material
(a) shall be the transaction value of the
material, determined in accordance with
section 2(1) of Schedule VIII with respect
to the transaction referred to in that
clause, subparagraph or paragraph, or
(b) where, with respect to the transaction
referred to in that clause, subparagraph, or
paragraph, there is no transaction value
for the material under section 2(2) of
Schedule VIII or the transaction value of
the material is unacceptable under section
2(3) of that Schedule, shall be determined
in accordance with sections 6 through 11 of
that Schedule,
and shall include the following costs where
they are not included under paragraph (a) or
(b):
(c) the costs of freight, insurance and pack-
ing, and all other costs incurred in trans-
porting the material to the location of the
producer,
(d) duties and taxes paid or payable with
respect to the material in the territory of
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one or more of the NAFTA countries, other
than duties and taxes that are waived, re-
funded, refundable or otherwise recover-
able, including credit against duty or tax
paid or payable,

(e) customs brokerage fees, including the
cost of in-house customs brokerage and
customs clearance services, incurred with
respect to the material in the territory of
one or more of the NAFTA countries, and
(f) the cost of waste and spoilage resulting
from the use of the material in the produc-
tion of the good, minus the value of any re-
usable scrap or by-product.

VALUE OF IMPORTED MATERIAL IF CUSTOMS
VALUE IS NOT IN ACCORDANCE WITH SCHED-
ULE VIII

(3) For purposes of subsections (1)(a)(ii)(A)
and (b)(ii)(A) and subsections (1)(c)(i) and
(f)(i), where the customs value of an im-
ported material referred to in those clauses
or paragraphs was not determined in a man-
ner consistent with Schedule VIII, the value
of the material shall be determined in ac-
cordance with Schedule VIII with respect to
the importation for which that customs
value was determined and, where the costs
referred to in sections (2)(c) through (f) are
not included in that value, those costs shall
be added to the value of the material.

OPTION TO USE SECTION 9 TRACING RULES IN
CERTAIN CIRCUMSTANCES

(4) For purposes of calculating the regional
value content of a heavy-duty component,
where
(a) a heavy-duty component is produced in
the same plant as an automotive compo-
nent assembly or automotive component
that is of the same heading or subheading
as that heavy-duty component and is for
use as original equipment in a light-duty
vehicle, and
(b) it is not reasonable for the producer to
know which of the production will con-
stitute a heavy-duty component for use in
a heavy-duty vehicle,
the value of the non-originating materials
used in the production of the heavy-duty
component in that plant may, at the choice
of the producer, be determined in the manner
set out in section 9.
(5) For purposes of calculating the regional
value content of a heavy-duty vehicle, where
a producer of such a vehicle acquires, for use
by that producer in the production of the ve-
hicle, a heavy-duty component with respect
to which the value of non-originating mate-
rials has been determined in accordance with
subsection (4), the value of the non-origi-
nating materials used by the producer with
respect to that heavy-duty component is the
value of non-originating materials deter-
mined under that subsection.
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VNM MAY BE REDETERMINED FOR CERTAIN
ACQUIRED MATERIALS

(6) Where it is determined, during the course
of a verification of origin of a heavy-duty
automotive good with respect to which the
producer of that good has a statement re-
ferred to in subsection (1)(d)(ii) or (iii) that
the acquired material referred to in that
statement is not an originating material, the
value of the acquired material shall, for pur-
poses of subsection (1), be determined in ac-
cordance with subsection (2) with respect to
the transaction in which that producer ac-
quired it.

EFFECT ON VALUE OF TRACED MATERIAL IF
VALUE ON A STATEMENT CANNOT BE VERIFIED

(7) Where any person who has information
with respect to a statement referred to in
subsection (1)(b)@ii), (d)(@) or (e)(i) does not
allow a customs administration to verify
that information during a verification of ori-
gin, the value of any material with respect
to which that person did not allow the cus-
toms administration to verify the informa-
tion may be determined by that customs ad-
ministration in accordance with subsection
(2) with respect to the transaction in which
that person sells, or otherwise transfers to
another person, that material or a material
that incorporates that material.

USE OF VALUE OF VNM AS DETERMINED UNDER
SECTION 12(3) FOR TRACED MATERIAL INCOR-
PORATED INTO ANOTHER MATERIAL

(8) Where a heavy-duty component, sub-com-
ponent or listed material is incorporated
into a material produced in the territory of
a NAFTA country and that material is incor-
porated into a heavy-duty automotive good,
the statement referred to in subsection
(D)(b)(ii), (d)({@) or (e)(i) may state the value
of non-originating materials, determined in
accordance with section 12(3), with respect to
the material that incorporates the heavy-
duty component, sub-component or listed
material.

INTERPRETATIONS AND CLARIFICATIONS FOR
PROVISIONS APPLICABLE TO RULES FOR DE-
TERMINING VNM FOR HEAVY-DUTY AUTO-
MOTIVE GOODS

(9) For purposes of this section,

(a) for purposes of calculating the regional
value content of a heavy-duty automotive
good, sub-component or listed material, a
producer of such a good may, in accordance
with section 7(4), designate as an inter-
mediate material any self-produced mate-
rial, other than a heavy-duty component
or sub-component, that is used in the pro-
duction of that good;

(b) except as otherwise provided in section
12(10), this section does not apply with re-
spect to after-market parts;
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(c) this section does not apply to a sub-
component for purposes of calculating its
regional value content before it is incor-
porated into a heavy-duty automotive
good;

(d) for purposes of calculating the regional
value content of a heavy-duty automotive
good, the producer of that good may
choose to treat any material used in the
production of that good as a non-origi-
nating material, and the value of that ma-
terial shall be determined in accordance
with subsection (2) with respect to the
transaction in which the producer acquired
it;

(e) any information set out in a statement
referred to in subsections (1)(b)(ii), (d)d)
through (iii) or (e)(i) that concerns the
value of materials or costs shall be in the
same currency as the currency of the coun-
try in which the person who provided the
statement is located; and

(f) total cost under subsections (1)(a)(i) and
(ii) consists of the costs referred to section
2(6), and is calculated in accordance with
that section and section 2(7).

EXAMPLES OF APPLICATION OF RULES FOR DE-
TERMINING VNM FOR HEAVY-DUTY AUTO-
MOTIVE GOODS

(10) Each of the following examples is an
‘“Example’’ as referred to in section 2(4).
Example 1: A listed material is imported from
outside the territories of the NAFTA coun-
tries

A cast head, produced outside the terri-
tories of the NAFTA countries, is imported
into the territory of a NAFTA country and
used in that country in the production of an
engine that will be used as original equip-
ment in the production of a heavy-duty vehi-
cle. No other non-originating materials are
used in the production of the engine. The
cast head is a listed material; the engine is
an automotive component.

Situation 1: Use of the listed material in an
automotive component

For purposes of calculating the regional
value content of the engine, the value of list-
ed materials imported from outside the ter-
ritories of the NAFTA countries is included
in the value of non-originating materials
used in the production of the engine. Because
the cast head was produced outside the terri-
tories of the NAFTA countries, its value,
under section 10(1)(c), is included in the
value of non-originating materials used in
the production of the engine.

Situation 2: Use of an originating auto-
motive component incorporating the listed
material

The engine is an originating material ac-
quired by the producer of the heavy-duty ve-
hicle. For purposes of calculating the re-
gional value content of the heavy-duty vehi-
cle that incorporates that engine (and incor-
porates the cast head), the value of non-orig-
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inating materials used in the production of
the heavy-duty vehicle is determined under
section 10(1)(d) with respect to that engine.
The producer may choose to include in the
value of non-originating materials of the
heavy-duty vehicle

(a) the value, determined under section
10(1)(d)(i), of the non-originating materials
that are incorporated into the engine,
which is the value, determined under sec-
tions 10(1) (a) through (c) and paragraph
(e)(ii), of the non-originating materials;
(b) the value, determined under section
10(1)(d)(ii), which is an amount equal to the
amount determined under section
10(1)(d)(iv) multiplied by the remainder of
one minus the regional value content, ex-
pressed as a decimal, of the engine;
(c) the value, determined under section
10(1)(d)(iii), which is an amount equal to
the amount determined under section
10(1)(d)(iv) multiplied by the remainder of
one minus the regional value-content re-
quirement, expressed as a decimal, for the
engine; or

(d) the value, determined under section

10(1)(d)(iv), of the engine.

The heavy-duty vehicle producer may only
choose the first option if that producer has a
statement, referred to in section 10(1)(d)(i),
from the person from whom the engine was
acquired. In this situation, the value, deter-
mined under section 10(1)(c), of the cast
head, is included in the value of non-origi-
nating materials of the heavy-duty vehicle,
with respect to the engine that is used in the
production of the heavy-duty vehicle.

The heavy-duty vehicle producer may only
choose the second option if that producer has
a statement, referred to in section
10(1)(d)(ii), from the person from whom the
engine was acquired. In this situation, be-
cause of the application of the equation, the
value of the cast head will be included in the
amount determined under section 10(1)(d)(ii)
and is, consequently, included in the value of
non-originating materials used in the pro-
duction of the heavy-duty vehicle.

The heavy-duty vehicle producer may only
choose the third option if that producer has
a statement, referred to in section
10(1)(d)(iii), from the person from whom the
engine was acquired. In this situation, be-
cause of the application of the equation, the
value of the cast head will be included in the
amount determined under section 10(1)(d)(iii)
and is, consequently, included in the value of
non-originating materials used in the pro-
duction of the heavy-duty vehicle.

Situation 3: Use of a non-originating auto-
motive component incorporating the listed
material

The engine is a non-originating material
acquired by the producer of the heavy-duty
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vehicle. For purposes of calculating the re-
gional value content of the heavy-duty vehi-
cle that incorporates that engine (and incor-
porates the cast head), the value of non-orig-
inating materials used in the production of
the heavy-duty vehicle is determined under
section 10(1)(e) with respect to that engine.
The producer of the heavy-duty vehicle may
choose to include in the value of non-origi-
nating materials either

(a) the value, as determined under section

10(1)(e)(i), of the non-originating materials

that are incorporated into the engine,
which is the value of the non-originating
materials as determined under sections

10(1)(a) through (d) and (f), or

(b) the value of the engine, determined

under section 10(1)(e)(ii).

The heavy-duty vehicle producer may only
choose the first option if that producer has a
statement, referred to in section 10(1)(e)(i),
from the person from whom the engine was
acquired. In this situation, the value of the
cast head, as determined under section
10(1)(c), is included in the value of non-origi-
nating materials used in the production of
the heavy-duty vehicle, with respect to the
engine that is used in the production of the
heavy-duty vehicle.

Example 2: A material is imported from out-
side the territories of the NAFTA countries

A rocker arm assembly, produced outside
the territories of the NAFTA countries, is
imported into the territory of a NAFTA
country and used in that country in the pro-
duction of an engine that will be used as
original equipment in the production of a
heavy-duty vehicle. No other non-originating
materials are used in the production of the
engine. The rocker arm assembly is neither a
listed material nor a sub-component; the en-
gine is an automotive component.

Situation 1: Use of the material in an auto-
motive component

For purposes of calculating the regional
value content of the engine, the value of
non-originating materials that are not listed
materials is included in the value of non-
originating materials used in the production
of the engine. Because the rocker arm assem-
bly was produced outside the territories of
the NAFTA countries, it is a non-originating
material and its value, under section 10(1)(f),
is included in the value of non-originating
materials used in the production of the en-
gine.

Situation 2: Use of an originating auto-
motive component incorporating the mate-
rial

The engine is an originating material ac-
quired by the producer of the heavy-duty ve-
hicle. For purposes of calculating the re-
gional value content of the heavy-duty vehi-
cle that incorporates that engine (and incor-
porates the rocker arm assembly), the value
of non-originating materials used in the pro-
duction of the heavy-duty vehicle is deter-
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mined under section 10(1)(d) with respect to
that engine. The producer may choose to in-
clude in the value of non-originating mate-
rials of the heavy-duty vehicle

(a) the value, determined under section
10(1)(d)(i), of the non-originating materials
that are incorporated into the engine,
which is the value, determined under sec-
tions 10(1) (a) through (c¢) and paragraph
(e)(ii), of the non-originating materials;
(b) the value, determined under section
10(1)(d)(ii), which is an amount equal to the
amount determined under section
10(1)(d)(iv) multiplied by the remainder of
one minus the regional value content, ex-
pressed as a decimal, of the engine;
(c) the value, determined under section
10(1)(d)(iii), which is an amount equal to
the amount determined under section
10(1)(d)(iv) multiplied by the remainder of
one minus the regional value-content re-
quirement, expressed as a decimal, for the
engine; or

(d) the value, determined under section

10(1)(d)(iv), of the engine.

The heavy-duty vehicle producer may only
choose the first option if that producer has a
statement, referred to in section 10(1)(d)(1),
from the person from whom the engine was
acquired. In this situation, the value of the
rocker arm assembly, as determined under
section 10(1)(f), is not included in the value
of non-originating materials of the heavy-
duty vehicle, with respect to the engine that
is used in the production of the heavy-duty
vehicle.

The heavy-duty vehicle producer may only
choose the second option if that producer has
a statement, referred to in section
10(1)(d)(ii), from the person from whom the
engine was acquired. In this situation, be-
cause of the application of the equation, the
value of the rocker arm assembly will be in-
cluded in the amount determined under sec-
tion 10(1)(d)(ii) and will, consequently, be in-
cluded in the value of non-originating mate-
rials used in the production of the heavy-
duty vehicle.

The heavy-duty vehicle producer may only
choose the third option if that producer has
a statement, referred to in section
10(1)(d)(dii), from the person from whom the
engine was acquired. In this situation, be-
cause of the application of the equation, the
value of the rocker arm assembly will be in-
cluded in the amount determined under sec-
tion 10(1)(d)(iii) and will, consequently, be
included in the value of non-originating ma-
terials used in the production of the heavy-
duty vehicle.

Situation 3: Use of a non-originating auto-
motive component incorporating the mate-
rial

The engine is a non-originating material
acquired by the producer of the heavy-duty
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vehicle. For purposes of calculating the re-
gional value content of the heavy-duty vehi-
cle that incorporates that engine (and incor-
porates the rocker arm assembly), the value
of non-originating materials used in the pro-
duction of the heavy-duty vehicle is deter-
mined under section 10(1)(e) with respect to
that engine. The producer of the heavy-duty
vehicle may choose to include in the value of
non-originating materials either

(a) the value, as determined under section

10(1)(e)(i), of the non-originating materials

that are incorporated into the engine,
which is the value of the non-originating
materials as determined under sections

10(1) (a) through (d) and (f), or

(b) the value of the engine, determined

under section 10(1)(e)(ii).

The heavy-duty vehicle producer may only
choose the first option if that producer has a
statement, referred to in section 10(1)(e)(i),
from the person from whom the engine was
acquired. In this situation, the value of the
rocker arm assembly, as determined under
section 10(1)(f), is included in the value of
non-originating materials used in the pro-
duction of the heavy-duty vehicle, with re-
spect to the engine that is used in the pro-
duction of the heavy-duty vehicle.

Situation 4: Use of the material in a self-
produced automotive component

If the engine is a self-produced material
rather than an acquired material, the heavy-
duty vehicle producer is using the rocker
arm assembly in the production of the
heavy-duty vehicle rather than in the pro-
duction of the engine, because, under section
7(4), the engine cannot be designated as an
intermediate material. For purposes of cal-
culating the regional value content of the
heavy-duty vehicle, the value, under section
10(1)(f), of the rocker arm assembly is in-
cluded in the value of non-originating mate-
rials used in the production of the heavy-
duty vehicle.

Example 3: An automotive component is im-
ported from outside the territories of the
NAFTA countries

A transmission, produced outside the terri-
tories of the NAFTA countries, is imported
into the territory of a NAFTA country and
used in that country as original equipment
in the production of a heavy-duty vehicle.
The transmission is an automotive compo-
nent.

Situation: Use of the automotive compo-
nent

For purposes of calculating the regional
value content of the heavy-duty vehicle in
which the transmission is used, the value of
the transmission is included in the value of
the non-originating materials under section
10(1)(c), regardless of whether the producer
imported the transmission or acquired it
from someone else in the territory of a
NAFTA country.
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Example 4: An automotive component is im-
ported from outside the territories of the
NAFTA countries

A transmission, produced outside the terri-
tories of the NAFTA countries, is imported
into the territory of a NAFTA country and
combined with an engine to produce an en-
gine-transmission assembly that will be used
as original equipment in the production of a
heavy-duty vehicle. The transmission is an
automotive component; the engine-trans-
mission assembly is an automotive compo-
nent assembly.

Situation: Use of the automotive compo-
nent assembly

The automotive component assembly is ac-
quired by a producer who uses it in the pro-
duction of a heavy-duty vehicle. If the auto-
motive component assembly that incor-
porates the imported transmission is an orig-
inating material, the value of non-origi-
nating materials used in the production of
the automotive component assembly is de-
termined, at the choice of the producer,
under any of section 10(1)(d) (i), (ii), (iii) and
(iv). (See example 1 for more detailed expla-
nations of these provisions.) If the auto-
motive component assembly that incor-
porates the imported transmission is a non-
originating material, the value of non-origi-
nating materials used in the production of
the automotive component assembly is de-
termined, at the choice of the producer,
under section 10(1)(e) (i) or (ii). (See example
1 for more detailed explanations of these pro-
visions.)

Regardless of whether the automotive
component assembly is an originating mate-
rial or a non-originating material, the value
of the automotive component that was im-
ported from outside the territories of the
NAFTA countries is included in the value of
non-originating materials used in the pro-
duction of the heavy-duty vehicle. The trans-
mission is a non-originating material, and,
for purposes of calculating the regional
value content of an automotive component
assembly or heavy-duty vehicle that incor-
porates that transmission, the value of the
transmission is included in the value of non-
originating materials used in the production
of the automotive component assembly or
heavy-duty vehicle that incorporates it.
Example 5: A material is imported from out-
side the territories of the NAFTA countries

An aluminum ingot, produced outside the
territories of the NAFTA countries, is im-
ported into the territory of a NAFTA coun-
try and used in that country in the produc-
tion of cast block that will be used in an en-
gine that will be used as original equipment
in the production of a heavy-duty vehicle.
The aluminum ingot is not a listed material;
the cast block is a listed material; the en-
gine is an automotive component.

Situation 1: Use of the material in an inter-
mediate material that is a listed material
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The engine producer designates the cast
block as an intermediate material under sec-
tion 7(4). For purposes of determining the or-
igin of that cast block, because the alu-
minum ingot is classified under a different
heading than the cast block, the cast block
satisfies the applicable change in tariff clas-
sification and is an originating material.

Situation 2: Use of the listed material in-
corporating the material

For purposes of calculating the regional
value content of the engine that incor-
porates that cast block (and thus incor-
porates the aluminum ingot), the value of
non-originating materials is determined
under section 10(1). Because none of sections
10(1) (a) through (f) require that a listed ma-
terial that is an originating material be in-
cluded in the value of non-originating mate-
rials used in the production of a good, the
value of the cast block is not included in the
value of non-originating materials used in
the production of the engine or in the value
of non-originating materials used in the pro-
duction of an automotive component assem-
bly or heavy-duty vehicle that incorporates
the engine.

Because section 10(1)(d) does not refer to a
listed material that is an originating mate-
rial, the value of the non-originating alu-
minum ingot used in the production of the
originating cast block is not included in the
value of non-originating materials used in
the production of any good or material that
incorporates the originating cast block.
Example 6: A non-originating listed material
is used to produce a sub-component that is
used to produce another sub-component

A crankshaft, produced in the territory of
NAFTA country A from a forging imported
from outside the territories of the NAFTA
countries, is a non-originating material. The
crankshaft is sold to another producer, lo-
cated in the same country, who uses it to
produce an originating block assembly. That
block assembly is sold to another producer,
also located in the same country, who uses it
to produce a finished block. The finished
block is sold to a producer of engines, who is
located in NAFTA country B, for use in the
production of a heavy-duty vehicle. The
crankshaft is a listed material; the block as-
sembly is a sub-component, as is the finished
block.

Situation 1: Calculating the regional value
content of the finished block

A sub-component is not a heavy-duty auto-
motive good. As referred to in section
10(9)(c), for purposes of calculating the re-
gional value content of the sub-component
before it is incorporated into a heavy-duty
automotive good, such as when the sub-com-
ponent is exported from the territory of one
NAFTA country to the territory of another
NAFTA country, the value of non-origi-
nating materials of the sub-component in-
cludes only the value of non-originating ma-
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terials used in the production of that sub-
component. Because the block assembly is
an originating material, its value is not in-
cluded in the value of non-originating mate-
rials of the finished block, nor is the value of
the non-originating crankshaft included in
the value of non-originating materials used
in the production of the finished block be-
cause the crankshaft was used in the produc-
tion of the block assembly and was not used
in the production of the finished block.

Situation 2: Calculating the regional value
content of the component that incorporates
the finished block

For purposes of calculating the regional
value content of the heavy-duty vehicle that
incorporates a sub-component, the value of
non-originating materials used in the pro-
duction of the sub-component is determined
under section 10(1) (d) or (e) with respect to
that sub-component. In this situation, the
value, under section 10(1)(b), of the non-origi-
nating crankshaft is included in the value of
non-originating materials used in the pro-
duction of the engine. (See examples 1 and 2
for more detailed explanations of sections
10(1) (d) and (e).)
Example 7: A non-listed material is imported
from outside the territories of the NAFTA
countries and is used in the production of an-
other non-listed material

A bumper part, produced outside the terri-
tories of the NAFTA countries, is imported
into the territory of a NAFTA country and is
used in the production of a bumper. The
bumper is used in the territory of a NAFTA
country as original equipment in the produc-
tion of a heavy-duty vehicle. Neither a
bumper part nor a bumper is a listed mate-
rial, sub-component, automotive component
or automotive component assembly.

Situation 1: The non-listed material is an
originating material

The bumper is an originating material. For
purposes of calculating the regional value
content of the heavy-duty vehicle, neither
the value of the imported bumper part nor
the value of the bumper is included in the
value of the non-originating materials.

Situation 2: The non-listed material is a
non-originating material

The bumper is a non-originating material.
For purposes of calculating the regional
value content of the heavy-duty vehicle, the
value of non-originating materials used in
the production of the heavy-duty vehicle is
determined under section 10(1)(f) with re-
spect to the bumper. In this situation, the
value of the bumper is included in the value
of non-originating materials of the heavy-
duty vehicle. Because a bumper is not a list-
ed material, the producer of the heavy-duty
vehicle does not have the option, under sec-
tion 10(1)(b)(ii), to include only the value of
the imported bumper part in the value of
non-originating materials used in the pro-
duction of the heavy-duty vehicle.
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Example 8:

Situation: Transhipment of a listed mate-
rial

A producer, located in the territory of a
NAFTA country, produces, in that country, a
cast head that is an originating good. The
producer exports the cast head to outside the
territories of the NAFTA territories, where
valves, springs, valve lifters, a camshaft and
gears are added to it to create a cast head as-
sembly. An engine producer, located in the
territory of a NAFTA country, imports the
cast head assembly into that country and
uses it in the production of an engine that
will be used as original equipment in the pro-
duction of a heavy-duty vehicle. A cast head
is a listed material; a cast head assembly is
a sub-component.

For purposes of calculating the regional
value content of the engine, the value of the
imported cast head assembly is included in
the value of non-originating materials under
section 10(1)(c). The value of the cast head
cannot be deducted from the value deter-
mined under section 10(1)(c). Although the
cast head was once an originating good,
under section 18 when further production
was performed with respect to the cast head
outside the territories of the NAFTA coun-
tries, it was no longer an originating good.
Example 9: A material is imported from out-
side the territories of the NAFTA countries
and a heavy-duty vehicle producer self-pro-
duces a non-originating listed material

A material, produced outside the terri-
tories of the NAFTA countries, is imported
into the territory of a NAFTA country and
used in that country in the production of a
water pump that will be used as original
equipment by the same producer in the pro-
duction of a heavy-duty vehicle. Although
the producer, under section 7(4), designates
the water pump as an intermediate material
it is a non-originating material because it
fails to satisfy the regional value-content re-
quirement. A water pump is a listed mate-
rial.

For purposes of calculating the regional
value content of the heavy-duty vehicle, the
value of non-originating materials includes,
at the choice of the producer, either the
total cost, determined under section
10(1)(a)(i), of the water pump or the value,
determined under section 10(1)(a)(iii)(A), of
the material imported from outside the ter-
ritories of the NAFTA countries.

Example 10: A material is acquired and used
to produce a non-originating listed material

A material, produced outside the terri-
tories of the NAFTA countries, is acquired in
the territory of a NAFTA country and is
used in that country in the production of a
water pump that will be used as original
equipment in the production of a heavy-duty
vehicle. The producer of the water pump and
the producer of the heavy-duty vehicle are
separate, unrelated producers, located in the

Pt. 181, App.

same country. A water pump is a listed ma-
terial. The producer of the water pump chose
to calculate the regional value content of
the water pump in accordance with section
12(1) over a period set out in section 12(5)(a)
and using a category set out in section
12(4)(b). The water pump is a non-originating
material because it fails to satisfy the re-
gional value-content requirement.

For purposes of calculating the regional
value content of the heavy-duty vehicle, the
value of non-originating materials includes,
at the choice of the producer, either the
value, determined under section 10(1)(b)(i), of
the water pump or, if the producer has a
statement referred to in section
10(1)(b)(i)(B), the value, determined under
that section, of the material imported from
outside the territories of the NAFTA coun-
tries.

The producer has a statement referred to
in section 10(1)(b)(ii)(B) and chooses to use
the value of non-originating material deter-
mined under that section. The statement
states, as is permitted under section 10(8),
the value of non-originating material used in
the production of the water pump in accord-
ance with section 12(3) over a period set out
in section 12(5)(a) and using a category set
out in section 12(4)(e).

SECTION 11. MOTOR VEHICLE
AVERAGING

NC AND VNM FOR MOTOR VEHICLES MAY BE
AVERAGED OVER PRODUCER’S FISCAL YEAR

(1) For purposes of calculating the regional
value content of light-duty vehicles or
heavy-duty vehicles, the producer of those
motor vehicles may choose that
(a) the sum of the net costs incurred and
the sum of the values of non-originating
materials used by the producer be cal-
culated over the producer’s fiscal year with
respect to the motor vehicles that are in
any one of the categories set out in sub-
section (5) that is chosen by the producer;
and
(b) the sums referred to in paragraph (a) be
used in the calculation referred to in sec-
tion 6(3) as the net cost and the value of
non-originating materials, respectively.

INFORMATION REQUIRED WHEN PRODUCER
CHOOSES TO AVERAGE FOR MOTOR VEHICLES

(2) A choice made under subsection (1) shall
(a) state the category chosen by the pro-
ducer, and

(i) where the category referred to in sub-
section (5)(a) is chosen, state the model
line, model name, class of motor vehicle
and tariff classification of the motor ve-
hicles in that category, and the location
of the plant at which the motor vehicles
are produced,

(ii) where the category referred to in sub-
section (5)(b) is chosen, state the model
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name, class of motor vehicle and tariff
classification of the motor vehicles in
that category, and the location of the
plant at which the motor vehicles are
produced, and
(iii) where the category referred to in
subsection (5)(c) is chosen, state the
model line, model name, class of motor
vehicle and tariff classification of the
motor vehicles in that category, and the
locations of the plants at which the
motor vehicles are produced;
(b) state the basis of the calculation de-
scribed in subsection (9);
(c) state the producer’s name and address;
(d) state the period with respect to which
the choice is made, including the starting
and ending dates;
(e) state the estimated regional value con-
tent of motor vehicles in the category on
the basis stated under paragraph (b);
(f) be dated and signed by an authorized of-
ficer of the producer; and
(g) be filed with the customs administra-
tion of each NAFTA country to which ve-
hicles in that category are to be exported
during the period covered by the choice, at
least 10 days before the first day of the pro-
ducer’s fiscal year, or such shorter period
as that customs administration may ac-
cept.

AVERAGING PERIOD

(3) Where the fiscal year of a producer begins
after the date of the entry into force of the
Agreement but before one year after that
date, the producer may choose that the cal-
culation of regional value content referred
to in subsection (1) or (6) be made under that
subsection over the period beginning on the
date of the entry into force of the Agreement
and ending at the end of that fiscal year, in
which case the choice shall be filed with the
customs administration of each NAFTA
country to which vehicles are to be exported
during the period covered by the choice not
later than 10 days after the entry into force
of the Agreement, or such longer period as
that customs administration may accept.

(4) Where the fiscal year of a producer begins
on the date of the entry into force of the
Agreement, the producer may make the
choice referred to in subsection (1) not later
than 10 days after the entry into force of the
Agreement, or such longer period as the cus-
toms administration referred to in sub-
section (2)(g) may accept.

CATEGORIES OF MOTOR VEHICLES FOR
AVERAGING

(5) The categories referred to in subsection
(1) are the following:
(a) the same model line of motor vehicles
in the same class of motor vehicles pro-
duced in the same plant in the territory of
a NAFTA country;
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(b) the same class of motor vehicles pro-
duced in the same plant in the territory of
a NAFTA country; and
(c) the same model line of motor vehicles
produced in the territory of a NAFTA
country.
(6) Where applicable, a producer may choose
that the calculation of the regional value
content of motor vehicles referred to in
Schedule VI be made in accordance with that
schedule.

TIMELY FILING OF CHOICE TO AVERAGE

(7) Subject to section 5(4) of Schedule VI, the
choice referred to in subsection (6) shall be
filed with the customs administration of the
NAFTA country to which vehicles referred
to in that schedule are to be exported, at
least 10 days before the first day of the pro-
ducer’s fiscal year with respect to which that
choice is to apply or such shorter period as
the customs administration may accept.

CHOICE TO AVERAGE CANNOT BE RESCINDED

(8) A choice filed for the period referred to in
subsection (1) or (3) may not be
(a) rescinded; or
(b) modified with respect to the category
or basis of calculation.

AVERAGED NET COST AND VNM INCLUDED IN
CALCULATION OF RVC ON THE BASIS OF PRO-
DUCER’S OPTION TO INCLUDE ALL VEHICLES OF
CATEGORY OR ONLY CERTAIN EXPORTED VEHI-
CLES OF CATEGORY

(9) For purposes of this section, where a pro-
ducer files a choice under subsection (1), (3)
or (4), including a choice referred to in sec-
tion 13(9), the net cost incurred and the val-
ues of non-originating materials used by the
producer, with respect to
(a) all motor vehicles that fall within the
category chosen by the producer and that
are produced during the fiscal year or, in
the case of a choice filed under subsection
(3), during the period with respect to which
the choice is made, or
(b) those motor vehicles to be exported to
the territory of one or more of the NAFTA
countries that fall within the category
chosen by the producer and that are pro-
duced during the fiscal year or, in the case
of a choice filed under subsection (3), dur-
ing the period with respect to which the
choice is made,
shall be included in the calculation of the re-
gional value content under any of the cat-
egories set out in subsection (5).

YEAR-END ANALYSIS REQUIRED IF AVERAGING
BASED ON ESTIMATED COSTS; OBLIGATION TO
NOTIFY OF CHANGE IN STATUS

(10) Where the producer of a motor vehicle
has calculated the regional value content of
the motor vehicle on the basis of estimated
costs, including standard costs, budgeted
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forecasts or other similar estimating proce-
dures, before or during the producer’s fiscal
year, the producer shall conduct an analysis
at the end of the producer’s fiscal year of the
actual costs incurred over the period with re-
spect to the production of the motor vehicle,
and, if the motor vehicle does not satisfy the
regional value content requirement on the
basis of the actual costs, immediately in-
form any person to whom the producer has
provided a Certificate of Origin for the
motor vehicle, or a written statement that
the motor vehicle is an originating good,
that the motor vehicle is a non-originating

g00d.(11) The following example is an ‘‘Example’

(11) The following example is an ‘‘Example’’
as referred to in section 2(4).
Example:

A motor vehicle producer located in
NAFTA country A produces vehicles that
fall within a category set out in section 11(5)
that is chosen by the producer. The motor
vehicles are to be sold in NAFTA countries
A, B and C, as well as in country D, which is
not a NAFTA country. Under section 11(1),
the motor vehicle producer may choose that
the sum of the net costs incurred and the
sum of the values of non-originating mate-
rials used by the producer be calculated over
the producer’s fiscal year. The producer may
state in the choice the basis of the calcula-
tion as described in section 11(9)(a), in which
case the calculation would be on the basis of
all the motor vehicles produced regardless of
where they are destined. Alternatively, the
producer may state in the choice the basis of
the calculation as described in section
11(9)(b). In this case, the producer would also
need to state that the calculation is on the
basis of

(a) the motor vehicles produced that are

for export to NAFTA countries B and C;

(b) the motor vehicles produced that are

for export to only NAFTA country B; or

(c) the motor vehicles produced that are

for export to only NAFTA country C.

The calculation would be on the basis as
described in the choice.

SECTION 12. AUTOMOTIVE PARTS
AVERAGING

NC AND VNM FOR AUTOMOTIVE PARTS MAY BE
AVERAGED TO DETERMINE RVC OF PARTS

(1) The regional value content of any or all
goods that are of the same tariff provision
listed in Schedule IV, or an automotive com-
ponent assembly, an automotive component,
a sub-component or a listed material, pro-
duced in the same plant, may, where the pro-
ducer of those goods chooses to do so, be cal-
culated by
(a) calculating the sum of the net costs in-
curred and the sum of the values of non-
originating materials used by the producer
of the goods over the period set out in sub-
section (5) that is chosen by the producer
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with respect to any or all of those goods in
any one of the categories set out in sub-
section (4) that is chosen by the producer;
and
(b) using the sums referred to in paragraph
(a) in the calculation referred to in section
6(3) as the net cost and the value of non-
originating materials, respectively.
(2) The calculation of the regional value con-
tent made under subsection (1) shall apply
with respect to each unit of the goods in the
category set out in subsection (4) that is cho-
sen by the producer and produced during the

PRI SHOETS g REger wnder sub

VNM FOR EACH UNIT IN A CATEGORY OF GOODS
FOR WHICH AVERAGING USED

(3) The value of non-originating materials of
each unit of the goods
(a) in the category set out in subsection (4)
chosen by the producer, and
(b) produced during the period chosen by
the producer under subsection (5),
shall be the sum of the values of non-origi-
nating materials referred to in subsection
(1)(a) divided by the number of units of the
goods in that category and produced during
that period.

CATEGORIES OF AUTOMOTIVE PARTS FOR
AVERAGING

(4) The categories referred to in subsection
(1)(a) are the following:
(a) original equipment for use in the pro-
duction of light- duty vehicles;
(b) original equipment for use in the pro-
duction of heavy-duty vehicles;
(c) after-market parts;
(d) any combination of goods referred to in
paragraphs (a) through (c);
(e) goods that are in a category set out in
any of paragraphs (a) through (d) and are
sold to one or more motor vehicle pro-
ducers; and
(f) goods that are in a category set out in
any of paragraphs (a) through (e) and are
exported to the territory of one or more of
the NAFTA countries.

PERIODS FOR AVERAGING RVC FOR
AUTOMOTIVE PARTS

(5) The period referred to in subsection (1)(a)

is,
(a) with respect to goods referred to in sub-
section (4)(a), (b) or (d), or subsection 4(e)
or (f) where the goods in that category are
in a category referred to in subsection 4(a)
or (b), any month, any consecutive three
month period that is evenly divisible into
the number of months of the producer’s fis-
cal year, or of the fiscal year of the motor
vehicle producer to whom those goods are
sold, remaining at the beginning of that
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period, or the fiscal year of that motor ve-
hicle producer to whom those goods are
sold; and

(b) with respect to goods referred to in sub-
section (4)(c), or subsection (4)(e) or (f)
where the goods in that category are in a
category referred to in subsection (4)(c),
any month, any consecutive three month
period that is evenly divisible into the
number of months of the producer’s fiscal
year, or of the fiscal year of the motor ve-
hicle producer to whom those goods are
sold, remaining at the beginning of that
period, or the fiscal year of that producer
or of that motor vehicle producer to whom
those goods are sold.

CHOICE TO AVERAGE MAY NOT BE RESCINDED

(6) A choice made under subsection (1) may
not be rescinded or modified with respect to
the goods or the period with respect to which
the choice is made.
(7) Where a producer of goods chooses a one
or three month period under subsection (5)
with respect to the goods referred to in sub-
section (b)(a), that producer shall be consid-
ered to have chosen under that subsection a
period or periods of the same duration for
(a) the remainder of the fiscal year of the
motor vehicle producer to whom those
goods are sold, where the producer chooses
under subsection (9)(a) the fiscal year of
that motor vehicle producer; and
(b) the remainder of the fiscal year of the
producer of those goods, where the pro-
ducer does not choose under subsection
(9)(a) the fiscal year of the motor vehicle
producer to whom the goods are sold.
(8) Where a producer of goods chooses a one
or three month period under subsection (5)
with respect to the goods referred to in sub-
section (5)(b), that producer shall be consid-
ered to have chosen under that subsection a
period or periods of the same duration for
the remainder of, at the choice of the pro-
ducer, the producer’s fiscal year or the fiscal
year of the motor vehicle producer to whom
those goods are sold.
(9) Where a producer of goods chooses a one
or three month period under subsection (5)
with respect to the goods, the producer may,
(a) with respect to goods referred to in sub-
section (5)(a), at the end of the fiscal year
of the motor vehicle producer to whom
those goods are sold, choose the fiscal year
of that motor vehicle producer; and
(b) with respect to goods referred to in sub-
section (5)(b), at the end of the producer’s
fiscal year or the fiscal year of the motor
vehicle producer to whom those goods are
sold, as the case may be, choose the pro-
ducer’s fiscal year or the fiscal year of that
motor vehicle producer.
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APPLICABLE METHOD FOR AVERAGING VNM
UNDER DIFFERENT CATEGORIES

(10) Where a producer chooses that the re-
gional value content of goods be calculated
in accordance with subsection (1) and the
goods are in any of the categories set out in
subsections (4) (d) through (f), the value of
non-originating materials
(a) shall be determined in the manner set
out in section 9, where any of those goods
are light-duty automotive goods;
(b) shall be determined in the manner set
out in section 10, where any of those goods
are heavy-duty automotive goods but none
of the goods are light-duty automotive
goods; and
(c) shall be determined in the manner set
out in section 7, where none of those goods
are light-duty automotive goods or heavy-
duty automotive goods.

YEAR-END ANALYSIS REQUIRED IF AVERAGING
BASED ON ESTIMATED COSTS; OBLIGATION TO
NOTIFY OF CHANGE IN STATUS

(11) Where the producer of a good has cal-
culated the regional value content of the
good on the basis of estimated costs, includ-
ing standard costs, budgeted forecasts or
other similar estimating procedures, before
or during the period chosen under subsection
(1), the producer shall conduct an analysis,
at the end of the producer’s fiscal year fol-
lowing the end of that period, of the actual
costs incurred over the period with respect
to the production of the good and, if the good
does not satisfy the regional value content
requirement on the basis of the actual costs
during that period, immediately inform any
person to whom the producer has provided a
Certificate of Origin for the good, or a writ-
ten statement that the good is an origi-
nating good, that the good is a non-origi-
nating good.

SECTION 13. SPECIAL REGIONAL VALUE-
CONTENT REQUIREMENTS

CHANGES IN REGIONAL VALUE CONTENT LEVEL
FOR AUTOMOTIVE GOODS

(1) Notwithstanding the regional value-con-
tent requirement set out in Schedule I, and
except as otherwise provided in subsection
(2), the regional value-content requirement
for a good referred to in paragraph (a) or (b)
is as follows:
(a) for the fiscal year of a producer that be-
gins on the day closest to January 1, 1998
and for the three following fiscal years of
that producer, not less than 56 percent, and
for the fiscal year of a producer that begins
on the day closest to January 1, 2002 and
thereafter, not less than 62.5 percent, in
the case of
(i) a light-duty vehicle, and
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(ii) a good provided for in any of headings
8407 and 8408 and subheading 8708.40, that
is for use in a light-duty vehicle; and
(b) for the fiscal year of a producer that be-
gins on the day closest to January 1, 1998
and for the three following fiscal years of
that producer, not less than 55 percent, and
for the fiscal year of a producer that begins
on the day closest to January 1, 2002 and
thereafter, not less than 60 percent, in the
case of
(i) a heavy-duty vehicle,
(ii) a good provided for in any of headings
8407 and 8408 and subheading 8708.40 that
is for use in a heavy-duty vehicle, and
(iii) except in the case of a good referred
to in paragraph (a)(ii) or provided for in
any of subheadings 8482.10 through
8482.80, 8483.20 and 8483.30, a good of a tar-
iff provision listed in Schedule IV that is
subject to a regional value-content re-
quirement and is for use in a light-duty
vehicle or a heavy-duty vehicle.

REGIONAL VALUE CONTENT LEVEL FOR MOTOR
VEHICLES PRODUCED IN A NEW PLANT OR IN A
REFIT PLANT

(2) Notwithstanding the regional value-con-
tent requirement set out in Schedule I, the
regional value-content requirement for a
light-duty vehicle or a heavy-duty vehicle
that is produced in a plant is as follows:
(a) not less than 50 percent for five years
after the date on which the first prototype
of the motor vehicle is produced in the
plant by a motor vehicle assembler, if
(i) the motor vehicle is of a class, marque
or, except in the case of a heavy-duty ve-
hicle, size category and type of
underbody, that was not previously pro-
duced by the motor vehicle assembler in
the territory of any of the NAFTA coun-
tries,
(ii) the plant consists of, or includes, a
new building in which the motor vehicle
is assembled, and
(iii) the value of machinery that was
never previously used for production, and
that is used in the new building or build-
ings for the purposes of the complete
motor vehicle assembly process with re-
spect to that motor vehicle, is at least 90
percent of the value of all machinery
used for purposes of that process; and
(b) not less than 50 percent for two years
after the date on which the first prototype
of the motor vehicle is produced in the
plant by a motor vehicle assembler fol-
lowing a refit of that plant, if the motor
vehicle is of a class, marque or, except in
the case of a heavy-duty vehicle, size cat-
egory and type of underbody, that was not
assembled by the motor vehicle assembler
in the plant before the refit.

VALUE OF MACHINERY IN A NEW PLANT

(3) For purposes of subsection (2)(a)(iii), the

value of machinery shall be
(a) where the machinery was acquired by
the producer of the motor vehicle from an-
other person, the cost of that machinery
that is recorded on the books of the pro-
ducer;
(b) where the machinery was used pre-
viously by the producer of the motor vehi-
cle in the production of another good, the
cost of the machinery that is recorded on
the books of the producer minus accumu-
lated depreciation of that machinery that
is recorded on those books; and
(c) where the machinery was produced by
the producer of the good, the total cost in-
curred with respect to that machinery, cal-
culated on the basis of the costs that are
recorded on the books of the producer.

AVERAGING PERIOD FOR CALCULATION OF RVC
FOR VEHICLES OF NEW PLANT OR REFIT PLANT

(4) For purposes of calculating the regional
value content of a motor vehicle referred to
in subsection (2) that is in any one of the
categories set out in subsection (7) that is
chosen by the producer, the producer may
file with the customs administration of the
NAFTA country into the territory of which
vehicles in that category are to be imported
a choice to calculate the regional value con-
tent of such vehicles by
(a) calculating the sum of the net costs in-
curred and the sum of the values of non-
originating materials used by the producer
with respect to all of such motor vehicles
in the category chosen over
(i) the period beginning on the day on
which the first prototype of the motor
vehicle is produced and ending on the
last day of the producer’s first fiscal year
that begins on or after the beginning of
the period,
(ii) a fiscal year of the producer that
starts after the period referred to in sub-
paragraph (i) and ends on or before the
end of the period referred to in sub-
section (2)(a) or (b), or
(iii) the period beginning on the first day
of the producer’s fiscal year that begins
before the end of the period referred to in
subsection (2)(a) or (b) and ending at the
end of that period; and
(b) using the sums referred to in paragraph
(a) in the calculation referred to in section
6(3) as the net cost and the value of non-
originating materials, respectively.

INFORMATION REQUIRED ON DOCUMENT FILED
WHEN CHOOSING TO AVERAGE; TIMELY FILING;

(5) A choice made under subsection (4) shall
(a) state the category chosen by the pro-
ducer and

(i) where the category referred to in sub-
section (7)(a) is chosen, the model name,
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model line, class of motor vehicle and
tariff classification of the motor vehicles
in that category, and the location of the
plant at which the motor vehicles are
produced, and
(ii) where the category referred to in sub-
section (7)(b) is chosen, state the model
name, class of motor vehicle and tariff
classification of the motor vehicles in
that category, and the plant location at
which the motor vehicles are produced;
(b) state the basis of the calculation de-
scribed in subsection (8);
(c) state the producer’s name and address;
(d) state the period with respect to which
the choice is made, including the starting
and ending dates;
(e) state the estimated regional value con-
tent of motor vehicles in the category on
the basis stated under paragraph (b);
(f) state whether the choice is with respect
to a motor vehicle referred to in subsection
(2)(a) or (b);
(g) be dated and signed by an authorized of-
ficer of the producer; and
(h) be filed with the customs administra-
tion of each NAFTA country to which ve-
hicles in that category are to be exported
during the period covered by the choice, at
least 10 days before the first day of the pro-
ducer’s fiscal year, or such shorter period
as that customs administration may ac-
cept.

NO RESCISSION OR MODIFICATION PERMITTED

(6) A choice filed for the period referred to in
subsection (4) may not be
(a) rescinded; or
(b) modified with respect to the category
or basis of calculation.

CATEGORIES OF MOTOR VEHICLES FOR
AVERAGING

(7) The categories referred to in subsection
(4) are the following:
(a) the same model line of motor vehicles
in the same class of motor vehicles pro-
duced in the same plant in the territory of
a NAFTA country; and
(b) the same class of motor vehicles pro-
duced in the same plant in the territory of
a NAFTA country.
(8) For purposes of subsection (4), the net
cost incurred and the values of non-origi-
nating materials used by the producer, with
respect to
(a) all motor vehicles that fall within the
category chosen by the producer and that
are produced during the period with re-
spect to which the choice is made, or
(b) those motor vehicles to be exported to
the territory of one or more of the NAFTA
countries that fall within the category
chosen by the producer and that are pro-
duced during the period with respect to
which the choice is made,
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shall be included in the calculation of the re-
gional value content under any of the cat-
egories set out in subsection (7).

PERIOD FOR AVERAGING RVC OF MOTOR
VEHICLES OF NEW OR REFIT PLANT

(9) Where the period referred to in subsection
(4) ends on a day other than the last day of
the producer’s fiscal year, the producer may,
for purposes of section 11, make the choice
referred to in that section with respect to
(a) the period beginning on the day fol-
lowing the end of that period and ending
on the last day of that fiscal year; or
(b) the period beginning on the day fol-
lowing the end of that period and ending
on the last day of the following full fiscal
year.

YEAR-END ANALYSIS REQUIRED IF AVERAGING
BASED ON ESTIMATED COSTS; OBLIGATION TO
NOTIFY OF CHANGE IN STATUS

(10) Where the producer of a motor vehicle
has calculated the regional value content of
the motor vehicle on the basis of estimated
costs, including standard costs, budgeted
forecasts or other similar estimating proce-
dures, before or during the producer’s fiscal
year, the producer shall conduct an analysis
at the end of the producer’s fiscal year of the
actual costs incurred over the period with re-
spect to the production of the motor vehicle,
and, if the motor vehicle does not satisfy the
regional value-content requirement on the
basis of the actual costs, immediately in-
form any person to whom the producer has
provided a Certificate of Origin for the
motor vehicle, or a written statement that
the motor vehicle is an originating good,
that the motor vehicle is a non-originating
good.

PART VI
GENERAL PROVISIONS
SECTION 14. ACCUMULATION

OPTION TO DETERMINE ORIGIN OF GOOD BY AC-
CUMULATING THE PRODUCTION OF A MATERIAL
WITH PRODUCTION OF THE GOOD IN WHICH THE
MATERIAL IS USED

(1) Subject to subsections (2) and (4), for pur-
poses of determining whether a good is an
originating good, an exporter or producer of
a good may choose to accumulate the pro-
duction, by one or more producers in the ter-
ritory of one or more of the NAFTA coun-
tries, of materials that are incorporated into
that good so that the production of the ma-
terials shall be considered to have been per-
formed by that exporter or producer.
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STATEMENT REQUIRED; INFORMATION AS TO NET
COST AND VALUE OF NON-ORIGINATING MATE-
RIALS FROM PRODUCTION OF MATERIAL IF AC-
CUMULATING FOR REGIONAL VALUE CONTENT
REQUIREMENT

(2) Where a good is subject to a regional
value-content requirement and an exporter
or producer of the good has a statement
signed by a producer of a material that is
used in the production of the good that
(a) states the net cost incurred and the
value of non-originating materials used by
the producer of the material in the produc-
tion of that material,
(i) the net cost incurred by the producer
of the good with respect to the material
shall be the net cost incurred by the pro-
ducer of the material plus, where not in-
cluded in the net cost incurred by the
producer of the material, the costs re-
ferred to in sections 7(1)(c) through (e),
and
(ii) the value of non-originating mate-
rials used by the producer of the good
with respect to the material shall be the
value of non-originating materials used
by the producer of the material; or
(b) states any amount, other than an
amount that includes any of the value of
non-originating materials, that is part of
the net cost incurred by the producer of
the material in the production of that ma-
terial,
(i) the net cost incurred by the producer
of the good with respect to the material
shall be the value of the material, deter-
mined in accordance with section 7(1),
and
(ii) the value of non-originating mate-
rials used by the producer of the good
with respect to the material shall be the
value of the material, determined in ac-
cordance with section 7(1), minus the
amount stated in the statement.

AVERAGING OF COSTS FROM ACCUMULATED
PRODUCTION

(3) Where a good is subject to a regional
value-content requirement and an exporter
or producer of the good does not have a
statement described in subsection (2) but has
a statement signed by a producer of a mate-
rial that is used in the production of the
good that
(a) states the sum of the net costs incurred
and the sum of the values of non-origi-
nating materials used by the producer of
the material in the production of that ma-
terial and identical materials or similar
materials, or any combination thereof,
produced in a single plant by the producer
of the material over a month or any con-
secutive three, six or twelve month period
that falls within the fiscal year of the pro-
ducer of the good, divided by the number of
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units of materials with respect to which
the statement is made,
(i) the net cost incurred by the producer
of the good with respect to the material
shall be the sum of the net costs incurred
by the producer of the material with re-
spect to that material and the identical
materials or similar materials, divided
by the number of units of materials with
respect to which the statement is made,
plus, where not included in the net costs
incurred by the producer of the material,
the costs referred to in sections 7(1) (c¢)
through (e), and
(ii) the value of non-originating mate-
rials used by the producer of the good
with respect to the material shall be the
sum of the values of non-originating ma-
terials used by the producer of the mate-
rial with respect to that material and
the identical materials or similar mate-
rials divided by the number of units of
materials with respect to which the
statement is made; or
(b) states any amount, other than an
amount that includes any of the values of
non-originating materials, that is part of
the sum of the net costs incurred by the
producer of the material in the production
of that material and identical materials or
similar materials, or any combination
thereof, produced in a single plant by the
producer of the material over a month or
any consecutive three, six or twelve month
period that falls within the fiscal year of
the producer of the good, divided by the
number of units of materials with respect
to which the statement is made,
(i) the net cost incurred by the producer
of the good with respect to the material
shall be the value of the material, deter-
mined in accordance with section 7(1),
and
(ii) the value of non-originating mate-
rials used by the producer of the good
with respect to the material shall be the
value of the material, determined in ac-
cordance with section 7(1), minus the
amount stated in the statement.

ACCUMULATED PRODUCTION CONSIDERED TO BE
PRODUCTION OF A SINGLE PRODUCER

(4) For purposes of section 7(4), where a pro-
ducer of the good chooses to accumulate the
production of materials under subsection (1),
that production shall be considered to be the
production of the producer of the good.
(5) For purposes of this section,
(a) in order to accumulate the production
of a material,
(i) where the good is subject to a regional
value-content requirement, the producer
of the good must have a statement de-
scribed in subsection (2) or (3) that is
signed by the producer of the material,
and
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(ii) where an applicable change in tariff
classification is applied to determine
whether the good is an originating good,
the producer of the good must have a
statement signed by the producer of the
material that states the tariff classifica-
tion of all non-originating materials used
by that producer in the production of
that material and that the production of
the material took place entirely in the
territory of one or more of the NAFTA
countries;
(b) a producer of a good who chooses to ac-
cumulate is not required to accumulate
the production of all materials that are in-
corporated into the good; and
(c) any information set out in a statement
referred to in subsection (2) or (3) that con-
cerns the value of materials or costs shall
be in the same currency as the currency of
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the country in which the person who pro-
vided the statement is located.

EXAMPLES OF ACCUMULATION OF PRODUCTION

(6) Bach of the following examples is an
‘“Example’’ as referred to in section 2(4).
Example 1: section 14(1)

Producer A, located in NAFTA country A,
imports unfinished bearing rings provided for
in subheading 8482.99 into NAFTA country A
from a non-NAFTA territory. Producer A
further processes the unfinished bearing
rings into finished bearing rings, which are
of the same subheading. The finished bearing
rings of Producer A do not satisfy an appli-
cable change in tariff classification and
therefore do not qualify as originating goods.
The net cost of the finished bearing rings
(per unit) is calculated as follows:

Product costs:

Other product costs .

Other costs ........

Excluded costs: (included in period costs) .

Value of originating materials ..... $0.15

Value of non-originating materials 0.75

0.35

Period costs: (including $0.05 in excluded costs) ......... 0.15
0.05

Total cost of the finished bearing rings, per unit ........... $1.45
0.05

Net cost of the finished bearing rings, per unit ............ $1.40

Producer A sells the finished bearing rings
to Producer B who is located in NAFTA
country A for $1.50 each. Producer B further
processes them into bearings, and intends to
export the bearings to NAFTA country B. Al-
though the bearings satisfy the applicable
change in tariff classification, the bearings

are subject to a regional value-content re-
quirement.

Situation A:

Producer B does not choose to accumulate
costs incurred by Producer A with respect to
the bearing rings used in the production of
the bearings. The net cost of the bearings
(per unit) is calculated as follows:

Product costs:

Value of originating materials ..... $0.45

Value of non-originating materials (value, per umt of the bearlng rlngs purchased from Producer A) s 1.50

Other product costs . . . 0.75
Period costs: (including $0.05 in excluded costs) 0.15
Other costs ........ 0.05
Total cost of the bearings, per unit ........... $2.90
Excluded costs: (included in period costs) . 0.05
Net cost of the bearings, per unit .............. $2.85

Under the net cost method, the regional
value content of the bearings is
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NC-VNM
RVC=——x100
NC
2.85-$%1.50

= w %100
$2.85

=47.4%

Therefore, the bearings are non-originating
goods.

Situation B:

Producer B chooses to accumulate costs in-
curred by Producer A with respect to the

bearing rings used in the production of the
bearings. Producer A provides a statement
described in section 14(2)(a) to Producer B.
The net cost of the bearings (per unit) is cal-
culated as follows:

Product costs:

A) ..

Other costs: ($0.05 + $0.05) .

Total cost of the bearings, per unit

Excluded costs: (included in period costs) .

Value of originating materials ($0.45 + $0.15) . $0.60
Value of non-originating materials (value, per unit, of the unflnlshed bearlng rlngs |mported by Producer
. 0.75
Other product costs ($0 75 + $O 35) . 1.10
Period costs: (($0.15 + $0.15), including $0.10 in excluded costs) . 0.30
0.10
........... $2.85
0.10
.............. $2.75

Net cost of the bearings, per unit

Under the net cost method, the regional
value content of the bearings is

NC-VNM
RVC=——x100
NC
$2.75-%0.75
=——x100
$2.75
=72.7%
Therefore, the bearings are originating a statement described in section 14(2)(b) that
goods. specifies an amount equal to the net cost

Situation C:

Producer B chooses to accumulate costs in-
curred by Producer A with respect to the
bearing rings used in the production of the
bearings. Producer A provides to Producer B

minus the value of non-originating materials
used to produce the finished bearing rings
($1.40—$0.75 = $0.65). The net cost of the bear-
ings (per unit) is calculated as follows:

Product costs:
Value of originating materials ($0.45 + $0.65) .

$1.10

Value of non-originating materials ($1.50 — $0.65)
Other product costs .

0.85

0.75

0.15

Period costs: (including $0.05 in excluded costs)
Other costs

0.05

Total cost of the bearings, per unit

$2.90

Excluded costs: (included in period costs) .

0.05
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Net cost of the bearings, per unit

$2.85

Under the net cost method, the regional
value content of the bearings is

NC-VNM
RVC=—x100
NC
$2.85-%0.85
=——x100
$2.85
=70.2%
Therefore, the bearings are originating a statement described in section 14(2)(b) that
goods. specifies an amount equal to the value of

Situation D:

Producer B chooses to accumulate costs in-
curred by Producer A with respect to the
bearing rings used in the production of the
bearings. Producer A provides to Producer B

other product costs used in the production of
the finished bearing rings ($0.35). The net
cost of the bearings (per unit) is calculated
as follows:

Product costs:

Other costs

Total cost of the bearings, per unit

Excluded costs: (included in period costs) .

Value of originating materials ..... $0.45

Value of non-originating materials ($1.50 —$0.35) ............. 1.15

Other product costs ($0.75 + $0.35) 1.10

Period costs: (including $0.05 in excluded costs) ......... 0.15
0.05

........... $2.90

0.05

.............. $2.85

Net cost of the bearings, per unit

Under the net cost method, the regional
value content of the bearings is

NC-VNM
RVC=———x100
NC
$2.85-$1.15
=——x100
$2.85
=59.7%
Therefore, the bearings are originating in heading 5205. Because the change from
goods. cotton, carded or combed, to cotton yarn is

Example 2: section 14(1)

Producer A, located in NAFTA country A,
imports non-originating cotton, carded or
combed, provided for in heading 5203 for use
in the production of cotton yarn provided for

a change within the same chapter, the cot-
ton does not satisfy the applicable change in
tariff classification for heading 5205, which is
a change from any other chapter, with cer-
tain exceptions. Therefore, the cotton yarn
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that Producer A produces from non-origi-
nating cotton is a non-originating good.

Producer A then sells the non-originating
cotton yarn to Producer B, also located in
NAFTA country A, who uses the cotton yarn
in the production of woven fabric of cotton
provided for in heading 5208. The change
from non-originating cotton yarn to woven
fabric of cotton is insufficient to satisfy the
applicable change in tariff classification for
heading 5208, which is a change from any
heading outside headings 5208 through 5212,
except from certain headings, under which
various yarns, including cotton yarn pro-
vided for in heading 5205, are -classified.
Therefore, the woven fabric of cotton that
Producer B produces from non-originating
cotton yarn produced by Producer A is a
non-originating good.

However, under section 14(1), if Producer B
chooses to accumulate the production of
Producer A, the production of Producer A
would be considered to have been performed
by Producer B. The rule for heading 5208,
under which the cotton fabric is classified,
does not exclude a change from heading 5203,
under which carded or combed cotton is clas-
sified. Therefore, under section 15(1), the
change from carded or combed cotton pro-
vided for in heading 5203 to the woven fabric
of cotton provided for in heading 5208 would
satisfy the applicable change of tariff classi-
fication for heading 5208. The woven fabric of
cotton would be considered as an originating
good.

Producer B, in order to choose to accumu-
late Producer A’s production, must have a
statement described in section 14(4)(a)(ii).

SECTION 15. INABILITY TO PROVIDE
SUFFICIENT INFORMATION

SUPPLIER OF MATERIAL UNABLE TO PROVIDE IN-
FORMATION; BEYOND CONTROL OF SUPPLIER;
PROCEDURE TO BE FOLLOWED BY CUSTOMS

(1) Where, during a verification of origin of a
good, the person from whom a producer of
the good acquired a material used in the pro-
duction of that good is unable to provide the
customs administration that is conducting
the verification with sufficient information
to substantiate that the material is an origi-
nating material or that the value of the ma-
terial declared for purpose of calculating the
regional value content of the good is accu-
rate, and the inability of that person to pro-
vide the information is due to reasons be-
yond the control of that person, the customs
administration shall, before making a deter-
mination as to the origin or value of the ma-
terial, consider, where relevant, the fol-
lowing:
(a) whether the customs administration of
the NAFTA country into the territory of
which the good was imported issued an ad-
vance ruling under Article 509 of the
Agreement, as implemented in each
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NAFTA country, with respect to that ma-
terial that concluded that the material is
an originating material or that the value
of the material declared for purposes of
calculating the regional value content of
the good is accurate;
(b) whether an independent auditor has
confirmed the accuracy of
(i) any signed statement referred to in
this appendix with respect to the mate-
rial,
(ii) the information that was used by the
person from whom the producer acquired
the material to substantiate whether the
material is an originating material, or
(iii) the information submitted by the
producer of the material with an applica-
tion for an advance ruling where, on the
basis of that information, the customs
administration concluded that the mate-
rial is an originating material or that
the value declared for the purpose of cal-
culating the regional value content of
the good is accurate;
(c) whether the customs administration
has, before the start of the origin
verification of the good, conducted a
verification of origin of identical materials
or similar materials produced by the pro-
ducer of the material and determined that
(i) the identical materials or similar ma-
terials are originating materials, or
(ii) any signed statement referred to in
this appendix with respect to those iden-
tical materials or similar materials is
accurate;
(d) whether the producer of the good has
exercised due diligence to ensure that any
signed statement that is referred to in this
appendix with respect to the material and
that was provided by the person from
whom the producer acquired the material
is accurate;
(e) where the customs administration has
access only to partial records of the person
from whom the producer acquired the ma-
terial, whether the records provide suffi-
cient evidence to substantiate that the ma-
terial is an originating material or that
the value of the material declared for pur-
poses of calculating the regional value con-
tent of the good is accurate;
(f) whether the customs administration
can obtain, subject to Article 507 of the
Agreement, as implemented in each
NAFTA country, by means other than
those referred to in paragraphs (a) through
(e), relevant information regarding the de-
termination of the origin or value of the
material from the customs administration
of the NAFTA country in the territory of
which the person from whom the producer
acquired the material was located; and
(g) whether the producer of the good, the
person from whom the producer acquired
the material or a representative of that
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person or producer agrees to bear the ex-
penses incurred in providing the customs
administration with the assistance that it
may require for determining the origin or
value of the material.

‘““REASONS BEYOND CONTROL’’ OF SUPPLIER

(2) For purposes of subsection (1), ‘“‘reasons
beyond the control” of the person from
whom the producer of the good acquired the
material includes
(a) the bankruptcy of the person from
whom the producer acquired the material
or any other financial distress situation or
business reorganization that resulted in
that person or a related person having lost
control of the records containing the infor-
mation that substantiate that the material
is an originating material or the value of
the material declared for the purpose of
calculating the regional value content of
the good;
(b) any other reason that results in partial
or complete loss of records of that pro-
ducer that the producer could not reason-
ably have been expected to foresee, includ-
ing loss of records due to fire, flooding or
other natural cause.

EXPORTER OR PRODUCER OF GOOD UNABLE TO
PROVIDE INFORMATION; REASONS BEYOND
CONTROL OF EXPORTER OR PRODUCER; PROCE-
DURE TO BE FOLLOWED BY CUSTOMS

(3) Where, during a verification of origin of a
good, the exporter or producer of the good is
unable to provide the customs administra-
tion conducting the verification with suffi-
cient information to substantiate that the
good is an originating good, and the inability
of that person to provide the information is
due to reasons beyond the control of that
person, the customs administration shall, be-
fore making a determination as to the origin
of the good, consider, where relevant, the fol-
lowing:
(a) whether the customs administration of
the NAFTA country into the territory of
which the good was imported issued an ad-
vance ruling under Article 509 of the
Agreement, as implemented in each
NAFTA country, with respect to that good
that concluded that the good is an origi-
nating good;
(b) whether an independent auditor has
confirmed the accuracy of an origin state-
ment with respect to the good;
(c) whether the customs administration
has, before the start of the origin
verification of the good, conducted a
verification of origin of identical goods or
similar goods produced by the producer of
the good and determined that the identical
goods or similar goods are originating
goods;
(d) whether the exporter or producer of the
good has exercised due diligence to ensure
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that the information provided to substan-
tiate that the good is an originating good
is sufficient; and

(e) where the customs administration has
access only to partial records of the ex-
porter or producer of the good, whether the
records provide sufficient evidence to sub-
stantiate that the good is an originating
good;

(f) whether the customs administration
can obtain, subject to Article 507 of the
Agreement, as implemented in each
NAFTA country, by means other than
those referred to in paragraphs (a) through
(e), relevant information regarding the de-
termination of the origin of the good from
the customs administration of the NAFTA
country in the territory of which the ex-
porter or producer of the good was located;
and

(g) whether the exporter or producer of the
good or a representative of that person
agrees to bear the expenses incurred in
providing the customs administration with
the assistance that it may require for de-
termining the origin or value of the good.

‘““REASONS BEYOND CONTROL"’

(4) For purposes of subsection (3), ‘‘reasons

beyond the control” of the exporter or pro-

ducer of the good includes
(a) the bankruptcy of the exporter or pro-
ducer or any other financial distress situa-
tion or business reorganization that re-
sulted in that person or a related person
having lost control of the records con-
taining the information that substantiate
that the good is an originating good;
(b) any other reason that results in partial
or complete loss of records of that exporter
or producer that that person could not rea-
sonably have been expected to foresee, in-
cluding loss of records due to fire, flooding
or other natural cause.

SECTION 16. TRANSSHIPMENT

EFFECT OF SUBSEQUENT PROCESSING OUTSIDE
THE TERRITORY OF A NAFTA COUNTRY; LOSS
OF ORIGINATING GOOD STATUS

(1) A good is not an originating good by rea-
son of having undergone production that oc-
curs entirely in the territory of one or more
of the NAFTA countries that would enable
the good to qualify as an originating good if
subsequent to that production
(a) the good is withdrawn from customs
control outside the territories of the
NAFTA countries; or
(b) the good undergoes further production
or any other operation outside the terri-
tories of the NAFTA countries, other than
unloading, reloading or any other oper-
ation necessary to preserve the good in
good condition, such as inspection, re-
moval of dust that accumulates during
shipment, ventilation, spreading out or
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drying, chilling, replacing salt, sulphur di-
oxide or other aqueous solutions, replacing
damaged packing materials and containers
and removal of units of the good that are
spoiled or damaged and present a danger to
the remaining units of the good, or to
transport the good to the territory of a
NAFTA country.

TRANSSHIPPED GOOD CONSIDERED ENTIRELY
NON-ORIGINATING

(2) A good that is a non-originating good by
application of subsection (1) is considered to
be entirely non-originating for purposes of
this appendix.

EXCEPTIONS FOR CERTAIN GOODS

(3) Subsection (1) does not apply with respect

to:
(a) a ‘‘smart card” of subheading 8523.52,
containing a single integrated circuit,
where any further production or other op-
eration that that good undergoes outside
the territories of the NAFTA countries
does not result in a change in the tariff
classification of the good to any other sub-
heading;
(b) a good of any of subheadings 8541.10
through 8541.60 or subheadings 8542.31
through 8542.39, where any further produc-
tion or other operation that that good un-
dergoes outside the territories of the
NAFTA countries does not result in a
change in the tariff classification of the
good to a subheading outside subheadings
8541.10 through 8542.90;
(c) an electronic microassembly of sub-
heading 8543.70, where any further produc-
tion or other operation that that good un-
dergoes outside the territories of the
NAFTA countries does not result in a
change in the tariff classification of the
good to any other subheading; or
(d) an electronic microassembly of sub-
heading 8548.90, where any further produc-
tion or other operation that that good un-
dergoes outside the territories of the
NAFTA countries does not result in a
change in the tariff classification of the
good to any other subheading.

SECTION 17. NON-QUALIFYING
OPERATIONS

MERE DILUTION; PRODUCTION OR PRICING PRAC-
TICE TO CIRCUMVENT THE PROVISIONS OF THIS
APPENDIX

17. A good is not an originating good merely
by reason of
(a) mere dilution with water or another
substance that does not materially alter
the characteristics of the good; or
(b) any production or pricing practice with
respect to which it may be demonstrated,
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on the basis of a preponderance of evi-
dence, that the object was to circumvent
this appendix.

SCHEDULE I

Schedule I shall be the text of Annex 401 to
the Agreement as implemented in General
Note 12 of the HTSUS.

SCHEDULE II
VALUE OF GOODS

SECTION 1. DEFINITIONS.

For purposes of this Schedule, unless oth-
erwise stated:
“buyer”’ refers to a person who purchases a
good from the producer;
“buying commissions’ means fees paid by a
buyer to that buyer’s agent for the agent’s
services in representing the buyer in the pur-
chase of a good;
“producer”’ refers to the producer of the good
being valued.

SECTION 2.

For purposes of Article 402(2) of the Agree-
ment, as implemented by section 6(2) of this
appendix, the transaction value of a good
shall be the price actually paid or payable
for the good, determined in accordance with
section 3 and adjusted in accordance with
section 4.

SECTION 3.

(1) The price actually paid or payable is the
total payment made or to be made by the
buyer to or for the benefit of the producer.
The payment need not necessarily take the
form of a transfer of money; it may be made
by letters of credit or negotiable instru-
ments. The payment may be made directly
or indirectly to the producer. For an illus-
tration of this, the settlement by the buyer,
whether in whole or in part, of a debt owed
by the producer is an indirect payment.
(2) Activities undertaken by the buyer on the
buyer’s own account, other than those for
which an adjustment is provided in section 4,
shall not be considered to be an indirect pay-
ment, even though the activities might be
regarded as being for the benefit of the pro-
ducer. For an illustration of this, the buyer,
by agreement with the producer, undertakes
activities relating to the marketing of the
good. The costs of such activities shall not
be added to the price actually paid or pay-
able.
(3) The transaction value shall not include
the following charges or costs, provided that
they are distinguished from the price actu-
ally paid or payable:

(a) charges for construction, erection, as-

sembly, maintenance or technical assist-

ance related to the good undertaken
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after the good has been sold to the buyer;
or
(b) duties and taxes paid in the country
in which the buyer is located with re-
spect to the good.
(4) The flow of dividends or other payments
from the buyer to the producer that do not
relate to the purchase of the good are not
part of the transaction value.

SECTION 4.

(1) In determining the transaction value of a
good, the following shall be added to the
price actually paid or payable:
(a) to the extent that they are incurred by
the buyer, or by a related person on behalf
of the buyer, with respect to the good
being valued and are not included in the
price actually paid or payable
(i) commissions and brokerage fees, ex-
cept buying commissions,
(ii) the costs of transporting the good to
the producer’s point of direct shipment
and the costs of loading, unloading, han-
dling and insurance that are associated
with that transportation, and
(iii) where the packaging materials and
containers in which the good is packaged
for retail sale are classified with the
good under the Harmonized System, the
value of the packaging materials and
containers;
(b) the value, reasonably allocated in ac-
cordance with subsection (12), of the fol-
lowing elements where they are supplied
directly or indirectly to the producer by
the buyer, free of charge or at reduced cost
for use in connection with the production
and sale of the good, to the extent that the
value is not included in the price actually
paid or payable:
(i) a material, other than an indirect ma-
terial, used in the production of the
good,
(ii) tools, dies, molds and similar indirect
materials used in the production of the
good,
(iii) an indirect material, other than
those referred to in subparagraph (ii) or
in paragraphs (c), (e) or (f) of the defini-
tion ‘‘indirect material” set out in Arti-
cle 415 of the Agreement, as implemented
by section 2(1) of this appendix, used in
the production of the good, and
(iv) engineering, development, artwork,
design work, and plans and sketches nec-
essary for the production of the good, re-
gardless of where performed;
(c) the royalties related to the good, other
than charges with respect to the right to
reproduce the good in the territory of one
or more of the NAFTA countries, that the
buyer must pay directly or indirectly as a
condition of sale of the good, to the extent
that such royalties are not included in the
price actually paid or payable; and
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(d) the value of any part of the proceeds of
any subsequent resale, disposal or use of
the good that accrues directly or indirectly
to the producer.
(2) The additions referred to in subsection (1)
shall be made to the price actually paid or
payable under this section only on the basis
of objective and quantifiable data.
(3) Where objective and quantifiable data do
not exist with regard to the additions re-
quired to be made to the price actually paid
or payable under subsection (1), the trans-
action value cannot be determined under
section 2.
(4) No additions shall be made to the price
actually paid or payable for the purpose of
determining the transaction value except as
provided in this section.
(5) The amounts to be added under sub-
sections (1)(a) (i) and (ii) shall be
(a) those amounts that are recorded on the
books of the buyer, or
(b) where those amounts are costs incurred
by a related person on behalf of the buyer
and are not recorded on the books of the
buyer, those amounts that are recorded on
the books of that related person.
(6) The value of the packaging materials and
containers referred to in subsection (1)(a)(iii)
and the value of the elements referred to in
subsection (1)(b)(i) shall be
(a) where the packaging materials and con-
tainers or the elements are imported from
outside the territory of the NAFTA coun-
try in which the producer is located, the
customs value of the packaging materials
and containers or the elements,
(b) where the buyer, or a related person on
behalf of the buyer, purchases the pack-
aging materials and containers or the ele-
ments from an unrelated person in the ter-
ritory of the NAFTA country in which the
producer is located, the price actually paid
or payable for the packaging materials and
containers or the elements,
(c) where the buyer, or a related person on
behalf of the buyer, acquires the packaging
materials and containers or the elements
from an unrelated person in the territory
of the NAFTA country in which the pro-
ducer is located other than through a pur-
chase, the value of the consideration re-
lated to the acquisition of the packaging
materials and containers or the elements,
based on the cost of the consideration that
is recorded on the books of the buyer or
the related person, or
(d) where the packaging materials and con-
tainers or the elements are produced by
the buyer, or by a related person, in the
territory of the NAFTA country in which
the producer is located, the total cost of
the packaging materials and containers or
the elements, determined in accordance
with subsection (7),
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and shall include the following costs that are
recorded on the books of the buyer or the re-
lated person supplying the packaging mate-
rials and containers or the elements on be-
half of the buyer, to the extent that such
costs are not included under paragraphs (a)
through (d):
(e) the costs of freight, insurance, packing,
and all other costs incurred in trans-
porting the packaging materials and con-
tainers or the elements to the location of
the producer,
(f) duties and taxes paid or payable with
respect to the packaging materials and
containers or the elements, other than du-
ties and taxes that are waived, refunded,
refundable or otherwise recoverable, in-
cluding credit against duty or tax paid or
payable,
(g) customs brokerage fees, including the
cost of in-house customs brokerage serv-
ices, incurred with respect to the pack-
aging materials and containers or the ele-
ments, and
(h) the cost of waste and spoilage resulting
from the use of the packaging materials
and containers or the elements in the pro-
duction of the good, less the value of re-
newable scrap or by-product.
(7) For purposes of subsection (6)(d), the
total cost of the packaging materials and
containers referred to in subsection (1)(a)(iii)
or the elements referred to in subsection
(1)(b)(1) shall be
(a) where the packaging materials and con-
tainers or the elements are produced by
the buyer, at the choice of the buyer,
(i) the total cost incurred with respect to
all goods produced by the buyer, cal-
culated on the basis of the costs that are
recorded on the books of the buyer, that
can be reasonably allocated to the pack-
aging materials and containers or the
elements in accordance with Schedule
VII, or
(ii) the aggregate of each cost incurred
by the buyer that forms part of the total
cost incurred with respect to the pack-
aging materials and containers or the
elements, calculated on the basis of the
costs that are recorded on the books of
the buyer, that can be reasonably allo-
cated to the packaging materials and
containers or the elements in accordance
with Schedule VII; and
(b) where the packaging materials and con-
tainers or the elements are produced by a
person who is related to the buyer, at the
choice of the buyer,
(i) the total cost incurred with respect to
all goods produced by that related per-
son, calculated on the basis of the costs
that are recorded on the books of that
person, that can be reasonably allocated
to the packaging materials and con-
tainers or the elements in accordance
with Schedule VII, or
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(ii) the aggregate of each cost incurred
by that related person that forms part of
the total cost incurred with respect to
the packaging materials and containers
or the elements, calculated on the basis
of the costs that are recorded on the
books of that person, that can be reason-
ably allocated to the packaging mate-
rials and containers or the elements in
accordance with Schedule VII.
(8) Except as provided in subsections (10) and
(11), the value of the elements referred to in
subsections (1)(b)(ii) through (iv) shall be
(a) the cost of those elements that is re-
corded on the books of the buyer, or
(b) where such elements are provided by
another person on behalf of the buyer and
the cost is not recorded on the books of the
buyer, the cost of those elements that is
recorded on the books of that other person.
(9) Where the elements referred to in sub-
sections (1)(b)(ii) through (iv) were pre-
viously used by or on behalf of the buyer, the
value of the elements shall be adjusted down-
ward to reflect that use.
(10) Where the elements referred to in sub-
sections (1)(b)(ii) and (iii) were leased by the
buyer or a person related to the buyer, the
value of the elements shall be the cost of the
lease as recorded on the books of the buyer
or that related person.
(11) No addition shall be made to the price
actually paid or payable for the elements re-
ferred to in subsection (1)(b)(iv) that are
available in the public domain, other than
the cost of obtaining copies of them.
(12) The producer shall choose the method of
allocating to the good the value of the ele-
ments referred to in subsections (1)(b)(ii)
through (iv), provided that the value is rea-
sonably allocated to the good in a manner
appropriate to the circumstances. The meth-
ods the producer may choose to allocate the
value include allocating the value over the
number of units produced up to the time of
the first shipment or allocating the value
over the entire anticipated production where
contracts or firm commitments exist for
that production. For an illustration of this,
a buyer provides the producer with a mold to
be used in the production of the good and
contracts with the producer to buy 10,000
units of that good. By the time the first ship-
ment of 1,000 units arrives, the producer has
already produced 4,000 units. In these cir-
cumstances, the producer may choose to al-
locate the value of the mold over 4,000 units
or 10,000 units but shall not choose to allo-
cate the value of the elements to the first
shipment of 1,000 units. The producer may
choose to allocate the entire value of the ele-
ments to a single shipment of a good only
where that single shipment comprises all of
the units of the good acquired by the buyer
under the contract or commitment for that
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number of units of the good between the pro-
ducer and the buyer.

(13) The addition for the royalties referred to
in subsection (1)(c) shall be the payment for
the royalties that is recorded on the books of
the buyer, or where the payment for the roy-
alties is recorded on the books of another
person, the payment for the royalties that is
recorded on the books of that other person.
(14) The value of the proceeds referred to in
subsection (1)(d) shall be the amount that is
recorded for such proceeds on the books of
the buyer or the producer.

SCHEDULE III
UNACCEPTABLE TRANSACTION VALUE
SECTION 1. DEFINITIONS.

For purposes of this Schedule, unless oth-
erwise stated
“pbuyer’ refers to a person who purchases a
good from the producer;
“‘customs administration” refers to the cus-
toms administration of the NAFTA country
into whose territory the good being valued is
imported;
“producer”’ refers to the producer of the good
being valued.

SECTION 2.

(1) There is no transaction value for a good
where the good is not the subject of a sale.
(2) The transaction value of a good is unac-
ceptable where
(a) there are restrictions on the disposition
or use of the good by the buyer, other than
restrictions that
(i) are imposed or required by law or by
the public authorities in the territory of
the NAFTA country in which the buyer
is located,
(ii) limit the geographical area in which
the good may be resold, or
(iii) do not substantially affect the value
of the good;
(b) the sale or price actually paid or pay-
able is subject to a condition or consider-
ation for which a value cannot be deter-
mined with respect to the good;
(c) part of the proceeds of any subsequent
resale, disposal or use of the good by the
buyer will accrue directly or indirectly to
the producer, and an appropriate addition
to the price actually paid or payable can-
not be made in accordance with section
4(1)(d) of Schedule II; or
(d) except as provided in section 3, the pro-
ducer and the buyer are related persons
and the relationship between them influ-
enced the price actually paid or payable for
the good.
(3) The conditions or considerations referred
to in subsection (2)(b) include the following
circumstances:
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(a) the producer establishes the price actu-
ally paid or payable for the good on condi-
tion that the buyer will also buy other
goods in specified quantities;
(b) the price actually paid or payable for
the good is dependent on the price or prices
at which the buyer sells other goods to the
producer of the good; and
(c) the price actually paid or payable is es-
tablished on the basis of a form of payment
extraneous to the good, such as where the
good is a semi-finished good that has been
provided by the producer to the buyer on
condition that the producer will receive a
specified quantity of the finished good
from the buyer.
(4) For purposes of subsection (2)(b), condi-
tions or considerations relating to the pro-
duction or marketing of the good shall not
render the transaction value unacceptable,
such as where the buyer undertakes on the
buyer’s own account, even though by agree-
ment with the producer, activities relating
to the marketing of the good.
(5) Where objective and quantifiable data do
not exist with regard to the additions re-
quired to be made to the price actually paid
or payable under section 4(1) of Schedule II,
the transaction value cannot be determined
under the provisions of section 2 of that
Schedule. For an illustration of this, a roy-
alty is paid on the basis of the price actually
paid or payable in a sale of a liter of a par-
ticular good that was purchased by the kilo-
gram and made up into a solution. If the roy-
alty is based partially on the purchased good
and partially on other factors that have
nothing to do with that good, such as when
the purchased good is mixed with other in-
gredients and is no longer separately identi-
fiable, or when the royalty cannot be distin-
guished from special financial arrangements
between the producer and the buyer, it would
be inappropriate to add the royalty and the
transaction value of the good could not be
determined. However, if the amount of the
royalty is based only on the purchased good
and can be readily quantified, an addition to
the price actually paid or payable can be
made and the transaction value can be deter-
mined.

SECTION 3.

(1) In determining whether the transaction
value is unacceptable under section 2(2)(d),
the fact that the producer and the buyer are
related persons shall not in itself be grounds
for the customs administration to render the
transaction value unacceptable. In such
cases, the circumstances surrounding the
sale shall be examined and the transaction
value shall be accepted provided that the re-
lationship between the producer and the
buyer did not influence the price actually
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paid or payable. Where the customs adminis-
tration has reasonable grounds for consid-
ering that the relationship between the pro-
ducer and the buyer influenced the price, the
customs administration shall communicate
the grounds to the producer, and that pro-
ducer shall be given a reasonable oppor-
tunity to respond to the grounds commu-
nicated by the customs administration. If
that producer so requests, the customs ad-
ministration shall communicate in writing
the grounds on which it considers that the
relationship between the producer and the
buyer influenced the price actually paid or
payable.

(2) Subsection (1) provides that, where the
producer and the buyer are related persons,
the circumstances surrounding the sale shall
be examined and the transaction value shall
be accepted as the value provided that the
relationship between the producer and the
buyer did not influence the price actually
paid or payable. It is not intended under sub-
section (1) that there should be an examina-
tion of the circumstances in all cases where
the producer and the buyer are related per-
sons. Such an examination will only be re-
quired where the customs administration has
doubts that the price actually paid or pay-
able is acceptable because of the relationship
between the producer and the buyer. Where
the customs administration does not have
doubts that the price actually paid or pay-
able is acceptable, it shall accept that price
without requesting further information. For
an illustration of this, the customs adminis-
tration may have previously examined the
relationship between the producer and the
buyer, or it may already have detailed infor-
mation concerning the relationship between
the producer and the buyer, and may already
be satisfied from that examination or infor-
mation that the relationship between them
did not influence the price actually paid or
payable.

(3) In applying subsection (1), where the pro-
ducer and the buyer are related persons and
the customs administration has doubts that
the transaction value is acceptable without
further inquiry, the customs administration
shall give the producer an opportunity to
supply such further information as may be
necessary to enable it to examine the cir-
cumstances surrounding the sale. In such a
case, the customs administration shall ex-
amine the relevant aspects of the sale, in-
cluding the way in which the producer and
the buyer organize their commercial rela-
tions and the way in which the price actu-
ally paid or payable for the good being val-
ued was arrived at, in order to determine
whether the relationship between the pro-
ducer and the buyer influenced that price ac-
tually paid or payable. Where it can be
shown that the producer and the buyer buy
from and sell to each other as if they were
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not related persons, the price actually paid
or payable shall be considered as not having
been influenced by the relationship between
them. For an illustration of this, if the price
actually paid or payable for the good had
been settled in a manner consistent with the
normal pricing practices of the industry in
question or with the way in which the pro-
ducer settles prices for sales to unrelated
buyers, the price actually paid or payable
shall be considered as not having been influ-
enced by the relationship between the buyer
and the producer. As another illustration,
where it is shown that the price actually
paid or payable for the good is adequate to
ensure recovery of the total cost of pro-
ducing the good plus a profit that is rep-
resentative of the producer’s overall profit
realized over a representative period of time,
such as on an annual basis, in sales of goods
of the same class or kind, the price actually
paid or payable shall be considered as not
having been influenced by the relationship
between the producer and the buyer.

(4) In a sale between a producer and a buyer
who are related persons, the transaction
value shall be accepted and determined in
accordance with section 2 of Schedule II
wherever the producer demonstrates that the
transaction value of the good in that sale
closely approximates a test value referred to
in subsection (5).

(5) The value to be used as a test value shall
be the transaction value of identical goods or
similar goods sold at or about the same time
as the good being valued is sold to an unre-
lated buyer who is located in the territory of
the NAFTA country in which the buyer is lo-
cated.

(6) In applying a test value referred to in
subsection (4), due account shall be taken of
demonstrated differences in commercial lev-
els, quantity levels, the value of the ele-
ments specified in section 4(1)(b) of Schedule
IT and the costs incurred by the producer in
sales to unrelated buyers that are not in-
curred by the producer in sales to a related
person.

(7) The application of the test value referred
to in subsection (4) shall be used at the ini-
tiative of the producer and shall be used only
for comparison purposes to determine wheth-
er the transaction value of the good is ac-
ceptable. The test value shall not be used as
the transaction value of that good.

(8) Subsection (4) provides an opportunity for
the producer to demonstrate that the trans-
action value closely approximates a test
value previously accepted by the customs ad-
ministration, and is therefore acceptable
under subsections (1) and (4). Where the ap-
plication of a test value under subsection (4)
demonstrates that the transaction value of
the good being valued is acceptable, the cus-
toms administration shall not examine the
question of influence in regard to the rela-
tionship between the producer and the buyer
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under subsection (1). Where the customs ad-
ministration already has sufficient informa-
tion available, without further inquiries,
that the transaction value closely approxi-
mates a test value referred to in subsection
(4), the producer is not required to apply a
test value to demonstrate that the trans-
action value is acceptable under that sub-
section.

(9) A number of factors must be taken into
consideration for the purpose of determining
whether the transaction value of the iden-
tical goods or similar goods closely approxi-
mates the transaction value of the good
being valued. These factors include the na-
ture of the good, the nature of the industry
itself, the season in which the good is sold,
and whether the difference in values is com-
mercially significant. Since these factors
may vary from case to case, it would be im-
possible to apply an acceptable standardized
difference such as a fixed amount or fixed
percentage difference in each case. For an il-
lustration of this, a small difference in value
in a case involving one type of good could be
unacceptable, while a large difference in a
case involving another type of good might be
acceptable for the purposes of determining
whether the transaction value closely ap-
proximates a test value set out in subsection
4.

SCHEDULE IV

LIST OF TARIFF PROVISIONS FOR THE
PURPOSES OF SECTION 9 OF THE AP-
PENDIX

4009

4010.31 through 4010.34 and 4010.39.10 through
4010.39.20

4011

4016.93.10

4016.99.30 and 4016.99.55

7007.11 and 7007.21

7009.10

8301.20

8407.31

8407.32

8407.33

8407.34.05, 8407.34.14, 8407.34.18 and 8407.34.25
8407.34.35, 8407.34.44, 8407.34.48 and 8407.34.55
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8414.80.05

8415.20

8421.39.40

8481.20, 8481.30 and 8481.80

8482.10 through 8482.80

8483.10 through 8483.40

8483.50

8501.10

8501.20

8501.31

8501.32.45

8507.20.40, 8507.30.40, 8507.40.40 and 8507.80.40
8511.30

8511.40

8511.50

8512.20

8512.40

ex 8519.81

8527.21

8527.29

8536.50

8536.90

8537.10.60

8539.10

8539.21

8544.30

8706

8707

8708.10.30

8708.21

8708.29.21 and 8708.29.25

8708.29.15

8708.30

8708.40

8708.50

8708.70.05, 8708.70.25 and 8708.70.45
8708.80

8708.91

8708.92

8708.93.15 and 8708.93.60

8708.94

8708.95

8708.99.03, 8708.99.27 and 8708.99.55
8708.99.06, 8708.99.31 and 8708.99.58
8708.99.16, 8708.99.41 and 8708.99.68
8708.99.23, 8708.99.48 and 8708.99.81
9031.80

9032.89

9401.20

8408.20 SCHEDULE V

8409

8413.30 LIST OF AUTOMOTIVE COMPONENTS

8414.59.30 AND MATERIALS FOR THE PURPOSES
OF SECTION 10 OF THE APPENDIX

ltem Column | Column |1

automotive components

listed materials

1. Engines provided for in
heading 8407 or
8408.

Cast blocks, cast heads, fuel nozzles, fuel injector pumps, glow plugs, turbochargers, super-
chargers, electronic engine controls, intake manifolds, exhaust manifolds, intake valves, ex-
haust valves, crankshafts, camshafts, alternators, starters, air cleaner assemblies, pistons,
connecting rods and assemblies made therefrom, rotor assemblies for rotary engines,
flywheels (for manual transmissions), flexplates (for automatic transmissions), oil pans, oil
pumps, pressure regulators, water pumps, crankshaft gears, camshaft gears, radiator as-
semblies, charge-air coolers.
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Item Column | ~ Column Il

automotive components listed materials
2. Gear boxes (trans- (a) For manual transmissions: transmission cases and clutch housings; clutches; internal shift-

missions) provided
for in subheading
8708.40.

ing mechanisms; gear sets, synchronizers and shafts; and

(b) For torque convertor type transmissions: transmission cases and convertor housings;
torque convertor assemblies; gear sets and clutches; electronic transmission controls.

SCHEDULE VI

REGIONAL VALUE-CONTENT CALCULA-
TION FOR CAMI

SECTION 1. DEFINITIONS.

In this Schedule,
‘“‘closed” means, with respect to a plant, a
closure
(a) for purposes of re-tooling for a change
in model line, or
(b) as a result of any event or cir-
cumstance (other than the imposition of
antidumping duties or countervailing du-
ties, or an interruption of operations re-
sulting from a labor strike, lock-out,
labor dispute, picketing or boycott of or
by employees of CAMI Automotive, Inc.
or General Motors of Canada Limited)
that CAMI Automotive, Inc. or General
Motors of Canada Limited could not rea-
sonably have been expected to avert by
corrective action or by exercise of due
care and diligence, including a shortage
of materials, failure of utilities, or in-
ability to obtain or a delay in obtaining
raw materials, parts, fuel or utilities;
“GM’” means General Motors of Canada Lim-
ited, General Motors Corporation, General
Motors de Mexico, S.A. de C.V., and any sub-
sidiary directly or indirectly owned by any
of them, or by any combination thereof;
‘“‘producer’” means CAMI Automotive, Inc.

SECTION 2.

For purposes of section 11 of this appendix,
for purposes of determining the regional
value content, in a fiscal year, of a motor ve-
hicle of a class of motor vehicles or a model
line produced by the producer in the terri-
tory of Canada and imported into the terri-
tory of the United States, the producer may
choose to calculate the regional value con-
tent by

(a) calculating

(i) the sum of

(A) the net cost incurred by the pro-
ducer, during that fiscal year, in the
production in the territory of Canada
of motor vehicles of a category referred
to in section 3 that is chosen by the
producer, and

(B) the net cost incurred by General
Motors of Canada Limited, during the
fiscal year that corresponds most
closely to the producer’s fiscal year, in

the production in the territory of Can-
ada of a corresponding class of motor
vehicles or model line, and
(ii) the sum of
(A) the value, determined in accord-
ance with section 9 of this appendix for
light-duty vehicles and section 10 of
this appendix for heavy-duty vehicles,
of the non-originating materials that
are used by the producer, during that
fiscal year, in the production in the
territory of Canada of motor vehicles
of a category referred to in section 2.1
that is chosen by the producer, and
(B) the value, determined in accord-
ance with section 9 of this appendix for
light-duty vehicles and section 10 of
this appendix for heavy-duty vehicles,
of the non-originating materials that
are used by General Motors of Canada
Limited, during the fiscal year that
corresponds most closely to the pro-
ducer’s fiscal year, in the production in
the territory of Canada of a cor-
responding class of motor vehicles or
model line, and
(b) using the sums referred to in para-
graphs (a)(i) and (ii) as the net cost and
the value of non-originating materials,
respectively, in the calculation referred
to in section 6(3) of this appendix,
provided that
(c) at the beginning of the producer’s fis-
cal year, General Motors of Canada Lim-
ited owns 50 percent or more of the vot-
ing common stock of the producer, and
(d) GM acquires 75 percent or more by
unit of quantity of the class of motor ve-
hicles or model line, as the case may be,
that the producer produced in the terri-
tory of Canada in the producer’s fiscal
year for sale in the territory of one or
more of the NAFTA countries.

SECTION 3.

The categories referred to in clauses
2(a)(i)(A) and (ii)(A) are the following:

(a) the class of motor vehicles that the pro-
ducer produced in the territory of Canada
in the producer’s fiscal year for sale in the
territory of one or more of the NAFTA
countries; and

(b) the model line that the producer pro-
duced in the territory of Canada in the pro-
ducer’s fiscal year for sale in the territory
of one or more of the NAFTA countries.
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SECTION 4.

Where GM does not satisfy the require-
ment set out in section 2(d), the producer
may choose that the regional value content
be calculated in accordance with section 2
only for those motor vehicles that are ac-
quired by GM for distribution under the GEO
marque or another GM marque.

SECTION 5.

(1) The producer may choose that the cal-
culation referred to in section 2 be made
over a period of two fiscal years where
(a) any plant operated by the producer or
by General Motors of Canada Limited is
closed for more than two consecutive
months; and
(b) the motor vehicles of a category re-
ferred to in section 3, with respect to
which the producer chooses that the re-
gional value content be calculated in ac-
cordance with section 2, are produced in
that plant.
(2) Subject to subsection (3), the period of
two fiscal years referred to in subsection
(1) corresponds to the fiscal year in which
the plant is closed and, at the choice of the
producer, the preceding or the subsequent
fiscal year.
(3) Where the plant is closed for a period
that spans two fiscal years, the calculation
referred to in section 2 may be made only
over those two fiscal years.
(4) Where the producer has chosen that the
regional value content be calculated over
two fiscal years under this section, the
choice referred to in section 11(6) of this
appendix shall be filed not later than 10
days after the end of the period during
which the plant is closed, or at such later
time as the customs administration may
accept.

SECTION 6.

For purposes of this Schedule, a motor ve-
hicle producer shall be deemed to be GM
where, as a result of an amalgamation, reor-
ganization, division or similar transaction,
that motor vehicle producer

(a) acquires all or substantially all of the

assets used by GM, and

(b) directly or indirectly controls, or is

controlled by, GM, or both that motor ve-

hicle producer and GM are controlled by
the same person.

SCHEDULE VII
REASONABLE ALLOCATION OF COSTS

SECTION 1. DEFINITIONS.

For purposes of this Schedule,
‘‘costs’ means any costs that are included in
total cost and that need to be allocated pur-
suant to sections 5(9), 6(11) and 7(6) and sec-
tions 10(1)(a)(i) and (ii) of these Regulations,
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section 4(7) of Schedule II and sections 5(7)
and 10(2) of Schedule VIII;

‘‘discontinued operations’, in the case of a
producer located in a NAFTA country, has
the meaning set out in that NAFTA coun-
try’s Generally Accepted Accounting Prin-
ciples;

‘‘indirect overhead’” means period costs and
other costs;

‘“‘internal management purpose’ means any
purpose relating to tax reporting, financial
reporting, financial planning, decision-mak-
ing, pricing, cost recovery, cost control man-
agement or performance measurement; and
‘“‘overhead’” means costs, other than direct
material costs and direct labor costs.

SECTION 2. INTERPRETATION.

(1) In this Schedule, reference to ‘“producer’’
shall, for purposes of section 4(7) of Schedule
II, be read as a reference to ‘‘buyer’.
(2) In this Schedule, reference to
shall,
(a) for purposes of section 6(14) of this ap-
pendix, be read as a reference to ‘‘identical
goods or similar goods, or any combination
thereof’’;
(b) for purposes of section 7(6) of this ap-
pendix, be read as a reference to ‘‘inter-
mediate material’’;
(c) for purposes of section 11 of this appen-
dix, be read as a reference to ‘‘category of
vehicles that is chosen pursuant to section
11(1) of this appendix’’;
(d) for purposes of section 12 of this appen-
dix, be read as a reference to ‘‘category of
goods chosen pursuant to section 12(1) of
this appendix’’;
(e) for purposes of section 13(4) of this ap-
pendix, be read as a reference to ‘‘category
of vehicles chosen pursuant to section 13(4)
of this appendix’’;
(f) for purposes of section 4(7) of Schedule
II, be read as a reference to ‘‘packaging
materials and containers or the elements’’;
and
(g) for purposes of section 5(7) of Schedule
VIII, be read as a reference to ‘‘elements’.

“good”

METHODS TO REASONABLY ALLOCATE COSTS

SECTION 3.

(1) Where a producer of a good is using, for
an internal management purpose, a cost allo-
cation method to allocate to the good direct
material costs, or part thereof, and that
method reasonably reflects the direct mate-
rial used in the production of the good based
on the criterion of benefit, cause or ability
to bear, that method shall be used to reason-
ably allocate the costs to the good.

(2) Where a producer of a good is using, for
an internal management purpose, a cost allo-
cation method to allocate to the good direct
labor costs, or part thereof, and that method
reasonably reflects the direct labor used in
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the production of the good based on the cri-
terion of benefit, cause or ability to bear,
that method shall be used to reasonably allo-
cate the costs to the good.

(3) Where a producer of a good is using, for
an internal management purpose, a cost allo-
cation method to allocate to the good over-
head, or part thereof, and that method is
based on the criterion of benefit, cause or
ability to bear, that method shall be used to
reasonably allocate the costs to the good.

SECTION 4.

Where costs are not reasonably allocated
to a good under section 3, those costs are
reasonably allocated to the good if they are
allocated,

(a) with respect to direct material costs,

on the basis of any method that reasonably

reflects the direct material used in the pro-
duction of the good based on the criterion
of benefit, cause or ability to bear;

(b) with respect to direct labor costs, on

the basis of any method that reasonably

reflects the direct labor used in the produc-
tion of the good based on the criterion of
benefit, cause or ability to bear; and

(c) with respect to overhead, on the basis

of any of the following methods:

(i) the method set out in Addendum A,
Addendum B or Addendum C,

(ii) a method based on a combination of
the methods set out in Addenda A and B
or Addenda A and C, and

(iii) a cost allocation method based on
the criterion of benefit, cause or ability
to bear.

SECTION 4.1.

Nothwithstanding section 3 and 7, where a
producer allocates, for an internal manage-
ment purpose, costs to a good that is not
produced in the period in which the costs are
expensed on the books of the producer (such
as costs with respect to research and devel-
opment, and obsolete materials), those costs
shall be considered reasonably allocated if

(a) for purposes of section 6(11), they are

allocated to a good that is produced in the

period in which the costs are expensed, and

(b) the good produced in that period is

within a group or range of goods, including

identical goods or similar goods, that is

CR =
where
CR is the cost ratio with respect to the
good;

AB is the allocation base for the good; and
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produced by the same industry or industry
sector as the goods to which the costs are
expensed.

SECTION 5.

Any cost allocation method referred to in
section 3, 4 or 4.1 that is used by a producer
for the purposes of this appendix shall be
used throughout the producer’s fiscal year.

COoSTS NOT REASONABLY ALLOCATED

SECTION 6.

The allocation to a good of any of the fol-
lowing is considered not to be reasonably al-
located to the good:

(a) costs of a service provided by a pro-

ducer of a good to another person where

the service is not related to the good;

(b) gains or losses resulting from the dis-

position of a discontinued operation, ex-

cept gains or losses related to the produc-
tion of the good;

(c) cumulative effects of accounting

changes reported in accordance with a spe-

cific requirement of the applicable Gen-
erally Accepted Accounting Principles;
and’’.

(d) gains or losses resulting from the sale

of a capital asset of the producer.

SECTION 7.

Any costs allocated under section 3 on the
basis of a cost allocation method that is used
for an internal management purpose that is
solely for the purpose of qualifying a good as
an originating good are considered not to be
reasonably allocated.

ADDENDUM A
COST RATIO METHOD

Calculation of Cost Ratio

For the overhead to be allocated, the pro-
ducer may choose one or more allocation
bases that reflect a relationship between the
overhead and the good based on the criterion
of benefit, cause or ability to bear.

With respect to each allocation base that
is chosen by the producer for allocating over-
head, a cost ratio is calculated for each good
produced by the producer in accordance with
the following formula:

AB

TAB

TAB is the total allocation base for all the
goods produced by the producer.
Allocation to a Good of Costs Included in Over-
head
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The costs with respect to which an alloca-
tion base is chosen are allocated to a good in
accordance with the following formula:

CAG = CA xCR

where

CAG is the costs allocated to the good;

CA is the costs to be allocated; and

CR is the cost ratio with respect to the

good.
Excluded Costs

Under section 6(11)(b) of this appendix,
where excluded costs are included in costs to
be allocated to a good, the cost ratio used to
allocate that cost to the good is used to de-
termine the amount of excluded costs to be
subtracted from the costs allocated to the
good.

Allocation Bases for Costs

The following is a non-exhaustive list of al-
location bases that may be used by the pro-
ducer to calculate cost ratios:

Direct Labor Hours

Direct Labor Costs

Units Produced

Machine-hours

Sales Dollars or Pesos

Floor Space
“Examples”’

The following examples illustrate the ap-
plication of the cost ratio method to costs
included in overhead.

Ezxample 1: Direct Labor Hours

A producer who produces Good A and Good
B may allocate overhead on the basis of di-
rect labor hours spent to produce Good A and
Good B. A total of 8,000 direct labor hours
have been spent to produce Good A and Good
B: 5,000 hours with respect to Good A and
3,000 hours with respect to Good B. The
amount of overhead to be allocated is
$6,000,000.

Calculation of the Ratios:

Good A: 5,000 hours/8,000 hours = .625

Good B: 3,000 hours/8,000 hours = .375

Allocation of overhead to Good A and Good B:

Good A: $6,000,000 x .625 = $3,750,000

Good B: $6,000,000 x .375 = $2,250,000
Example 2: Direct Labor Costs

A producer who produces Good A and Good
B may allocate overhead on the basis of di-
rect labor costs incurred in the production of
Good A and Good B. The total direct labor
costs incurred in the production of Good A
and Good B is $60,000: $50,000 with respect to
Good A and $10,000 with respect to Good B.
The amount of overhead to be allocated is
$6,000,000.

Calculation of the Ratios:

Good A: $50,000/$60,000 = .833

Good B: $10,000/$60,000 = .167

Allocation of Overhead to Good A and Good

B:

Good A: $6,000,000 x .833 = $4,998,000

Good B: $6,000,000 x .167 = $1,002,000
Ezxample 3: Units Produced
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A producer of Good A and Good B may al-
locate overhead on the basis of units pro-
duced. The total units of Good A and Good B
produced is 150,000: 100,000 units of Good A
and 50,000 units of Good B. The amount of
overhead to be allocated is $6,000,000.

Calculation of the Ratios:

Good A: 100,000 units/150,000 units = .667

Good B: 50,000 units/150,000 units = .333

Allocation of Overhead to Good A and Good

B:

Good A: $6,000,000 x .667 = $4,002,000

Good B: $6,000,000 x .333 = $1,998,000
Example 4: Machine-hours

A producer who produces Good A and Good
B may allocate machine-related overhead on
the basis of machine-hours utilized in the
production of Good A and Good B. The total
machine-hours utilized for the production of
Good A and Good B is 3,000 hours: 1,200 hours
with respect to Good A and 1,800 hours with
respect to Good B. The amount of machine-
related overhead to be allocated is $6,000,000.

Calculation of the Ratios:

Good A: 1,200 machine-hours/3,000 machine-

hours = .40

Good B: 1,800 machine-hours/3,000 machine-

hours = .60

Allocation of Machine-Related Overhead to

Good A and Good B:

Good A: $6,000,000 x .40 = $2,400,000

Good B: $6,000,000 x .60 = $3,600,000
Example 5: Sales Dollars or Pesos

A producer who produces Good A and Good
B may allocate overhead on the basis of sales
dollars. The producer sold 2,000 units of Good
A at $4,000 and 200 units of Good B at $3,000.
The amount of overhead to be allocated is
$6,000,000.

Total Sales Dollars for Good A and Good B:

Good A: $4,000 x 2,000 = $8,000,000

Good B: $3,000 x 200 = $600,000

Total Sales Dollars: $8,000,000 + $600,000 =

$8,600,000

Calculation of the Ratios:

Good A: $8,000,000/$8,600,000 = .93

Good B: $600,000/$8,600,000 = .07

Allocation of Overhead to Good A and Good

B:

Good A: $6,000,000 x .93 = $5,580,000

Good B: $6,000,000 x .07 = $420,000
Ezxample 6: Floor Space

A producer who produces Good A and Good
B may allocate overhead relating to utilities
(heat, water and electricity) on the basis of
floor space used in the production and stor-
age of Good A and Good B. The total floor
space used in the production and storage of
Good A and Good B is 100,000 square feet:
40,000 square feet with respect to Good A and
60,000 square feet with respect to Good B.
The amount of overhead to be allocated is
$6,000,000.

Calculation of the Ratios:

Good A: 40,000 square feet/100,000 square

feet = .40
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Good B: 60,000 square feet/100,000 square
feet = .60

Allocation of Overhead (Utilities) to Good A
and Good B:

Good A: $6,000,000 x .40 = $2,400,000

Good B: $6,000,000 x .60 = $3,600,000

DLDMR =

where
DLDMR is the direct labor and direct ma-
terial ratio for the good;
DLC is the direct labor costs of the good;
DMC is the direct material costs of the
good;
TDLC is the total direct labor costs of all
goods produced by the producer; and
TDMC is the total direct material costs of
all goods produced by the producer.
Allocation of Overhead to a Good
Overhead is allocated to a good in accord-
ance with the following formula:
OAG = O x DLDMR
where
OAG is the overhead allocated to the good;
O is the overhead to be allocated; and
DLDMR is the direct labor and direct ma-
terial ratio for the good.
Ezxcluded Costs
Under section 6(11)(b) of this appendix,
where excluded costs are included in over-
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ADDENDUM B

DIRECT LABOR AND DIRECT MATERIAL
RATIO METHOD

Calculation of Direct Labor and Direct Material
Ratio

For each good produced by the producer, a
direct labor and direct material ratio is cal-
culated in accordance with the following for-
mula:

DLC+DMC

TDLC + TDMC

head to be allocated to a good, the direct
labor and direct material ratio used to allo-
cate overhead to the good is used to deter-
mine the amount of excluded costs to be sub-
tracted from the overhead allocated to the
good.

“EXAMPLES”’

Example 1:

The following example illustrates the ap-
plication of the direct labor and direct mate-
rial ratio method used by a producer of a
good to allocate overhead where the pro-
ducer chooses to calculate the net cost of the
good in accordance with section 6(11)(a) of
this appendix.

A producer produces Good A and Good B.
Overhead (O) minus excluded costs (EC) is $30
and the other relevant costs are set out in
the following table:

Good A Good B Total
Direct labor costs (DLC) ....... $5 $5 $10
Direct material costs (DMC) . 10 5 15
TORAIS vttt $15 $10 $25

Overhead Allocated to Good A

OAG (Good A) = O ($30) x DLDMR ($15/$25)

OAG (Good A) = $18.00
Overhead Allocated to Good B

OAG (Good B) = O ($30) x DLDMR ($10/$25)

OAG (Good B) = $12.00
Example 2:

The following example illustrates the ap-
plication of the direct labor and direct mate-
rial ratio method used by a producer of a
good to allocate overhead where the pro-
ducer chooses to calculate the net cost of the
good in accordance with section 6(11)(b) of
this appendix and where excluded costs are
included in overhead.

A producer produces Good A and Good B.
Overhead (O) is $560 (including excluded costs

(EC) of $20). The other relevant costs are set
out in the table of Example 1.
Overhead Allocated to Good A
OAG (Good A) =[O ($50) x DLDMR ($15/$25)]
— [EC ($20) x DLDMR ($15/$25)]
OAG (Good A) = $18.00
Overhead Allocated to Good B
OAG (Good B) = [0 ($50) x DLDMR ($10/$25)]
— [EC ($20) x DLDMR ($10/$25)]
OAG (Good B) = $12.00

ADDENDUM C
DIRECT COST RATIO METHOD

Direct Overhead
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Direct overhead is allocated to a good on
the basis of a method based on the criterion
of benefit, cause or ability to bear.

Indirect Overhead

Indirect overhead is allocated on the basis

of a direct cost ratio.

19 CFR Ch. | (4-1-17 Edition)

Calculation of Direct Cost Ratio

For each good produced by the producer, a
direct cost ratio is calculated in accordance
with the following formula:

DLC+DMC+DO

DCR =

TDLC + TDMC +TDO

where
DCR is the direct cost ratio for the good;
DLC is the direct labor costs of the good;
DMC is the direct material costs of the
good;
DO is the direct overhead of the good;
TDLC is the total direct labor costs of all
goods produced by the producer;
TDMC is the total direct material costs of
all goods produced by the producer; and
TDO is the total direct overhead of all
goods produced by the producer;
Allocation of Indirect Overhead to a Good
Indirect overhead is allocated to a good in
accordance with the following formula:
IOAG =10 xDCR
where
IOAG is the indirect overhead allocated to
the good;
10 is the indirect overhead of all goods pro-
duced by the producer; and
DCR is the direct cost ratio of the good.
Ezxcluded Costs
Under section 6(11)(b) of this appendix,
where excluded costs are included in

(a) direct overhead to be allocated to a
good, those excluded costs are subtracted
from the direct overhead allocated to the
good; and

(b) indirect overhead to be allocated to a
good, the direct cost ratio used to allo-
cate indirect overhead to the good is
used to determine the amount of ex-
cluded costs to be subtracted from the
indirect overhead allocated to the good.

“EXAMPLES”’

Example 1:

The following example illustrates the ap-
plication of the direct cost ratio method
used by a producer of a good to allocate indi-
rect overhead where the producer chooses to
calculate the net cost of the good in accord-
ance with section 6(11)(a) of this appendix.

A producer produces Good A and Good B.
Indirect overhead (I0) minus excluded costs
(EC) is $30. The other relevant costs are set
out in the following table:

Good A Good B Total
Direct labor costs (DLC) ....... $5 $5 $10
Direct material costs (DMC) . 10 5 15
Direct overhead (DO) ........... 8 2 10
TOMAIS e $23 $12 $35

Indirect Overhead Allocated to Good A

IOAG (Good A) =IO ($30) x DCR ($23/$35)

IOAG (Good A) = $19.71
Indirect Overhead Allocated to Good B

IOAG (Good B) = 10 ($30) x DCR ($12/$35)

IOAG (Good B) = $10.29
Example 2:

The following example illustrates the ap-
plication of the direct cost ratio method
used by a producer of a good to allocate indi-
rect overhead where the producer has chosen
to calculate the net cost of the good in ac-
cordance with section 6(11)(b) of this appen-
dix and where excluded costs are included in
indirect overhead.

A producer produces Good A and Good B.
The indirect overhead (IO) is $560 (including
excluded costs (EC) of $20). The other rel-

evant costs are set out in the table to Exam-
ple 1.
Indirect Overhead Allocated to Good A
IOAG (Good A) = [I0 ($50) x DCR ($23/$35)]
— [EC ($20) x DCR ($23/$35)]
IOAG (Good A) = $19.72
Indirect Overhead Allocated to Good B
IOAG (Good B) = [IO (850) x DCR ($12/$35)]
— [EC ($20) x DCR ($12/$35)]
IOAG (Good B) = $10.28

SCHEDULE VIII
VALUE OF MATERIALS
SECTION 1. DEFINITIONS.

(1) For purposes of this Schedule, unless oth-
erwise stated,
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‘“‘buying commissions’® means fees paid by a
producer to that producer’s agent for the
agent’s services in representing the producer
in the purchase of a material;
“‘customs administration” refers to the cus-
toms administration of the NAFTA country
into whose territory the good, in the produc-
tion of which the material being valued is
used, is imported;
“materials of the same class or kind’’ means,
with respect to materials being valued, ma-
terials that are within a group or range of
materials that
(a) is produced by a particular industry or
industry sector, and
(b) includes identical materials or similar
materials;
‘“‘producer’’ refers to
(a) in the case of section 10(1)(b)(i) of these
Regulations, the producer of the listed ma-
terial, and
(b) in any other case, the producer who
used the material in the production of a
good that is subject to a regional value-
content requirement;
‘‘seller” refers to a person who sells the ma-
terial being valued to the producer.

INTERPRETATION

(2) Where it is to be determined under sec-
tion 9(3) of these Regulations whether the
customs value of a material was determined
in a manner consistent with this Schedule
for purposes of section 9(2) (c) or (d) of these
Regulations, a reference in this Schedule to
‘“‘producer’” shall be read as a reference to
“person other than the producer who im-
ports the traced material from outside the
territories of the NAFTA countries.

SECTION 2.

(1) Except as provided under subsections (2)
and (3), the transaction value of a material
under Article 402(9)(a) of the Agreement, as
implemented by section 7(1)(b) and sections
9(5) and 10(2) of this appendix, shall be the
price actually paid or payable for the mate-
rial determined in accordance with section 4
and adjusted in accordance with section 5.
(2) There is no transaction value for a mate-
rial where the material is not the subject of
a sale.
(3) The transaction value of a material is un-
acceptable where
(a) there are restrictions on the disposition
or use of the material by the producer,
other than restrictions that
(i) are imposed or required by law or by
the public authorities in the territory of
the NAFTA country in which the pro-
ducer of the good or the seller of the ma-
terial is located,
(ii) limit the geographical area in which
the material may be used, or
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(iii) do not substantially affect the value
of the material;
(b) the sale or price actually paid or pay-
able is subject to a condition or consider-
ation for which a value cannot be deter-
mined with respect to the material;
(c) part of the proceeds of any subsequent
disposal or use of the material by the pro-
ducer will accrue directly or indirectly to
the seller, and an appropriate addition to
the price actually paid or payable cannot
be made in accordance with section 5(1)(d);
and
(d) except as provided in section 3, the pro-
ducer and the seller are related persons
and the relationship between them influ-
enced the price actually paid or payable for
the material.
(4) The conditions or considerations referred
to in subsection (3)(b) include the following
circumstances:
(a) the seller establishes the price actually
paid or payable for the material on condi-
tion that the producer will also buy other
materials or goods in specified quantities;
(b) the price actually paid or payable for
the material is dependent on the price or
prices at which the producer sells other
materials or goods to the seller of the ma-
terial; and
(c) the price actually paid or payable is es-
tablished on the basis of a form of payment
extraneous to the material, such as where
the material is a semi-finished material
that has been provided by the seller to the
producer on condition that the seller will
receive a specified quantity of the finished
material from the producer.
(5) For purposes of subsection (3)(b), condi-
tions or considerations relating to the use of
the material shall not render the transaction
value unacceptable, such as where the pro-
ducer undertakes on the producer’s own ac-
count, even though by agreement with the
seller, activities relating to the warranty of
the material used in the production of a
good.
(6) Where objective and quantifiable data do
not exist with regard to the additions re-
quired to be made to the price actually paid
or payable under section 5(1), the transaction
value cannot be determined under the provi-
sions of section 2(1). For an illustration of
this, a royalty is paid on the basis of the
price actually paid or payable in a sale of a
liter of a particular good that is produced by
using a material that was purchased by the
kilogram and made up into a solution. If the
royalty is based partially on the purchased
material and partially on other factors that
have nothing to do with that material, such
as when the purchased material is mixed
with other ingredients and is no longer sepa-
rately identifiable, or when the royalty can-
not be distinguished from special financial
arrangements between the seller and the pro-
ducer, it would be inappropriate to add the
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royalty and the transaction value of the ma-
terial could not be determined. However, if
the amount of the royalty is based only on
the purchased material and can be readily
quantified, an addition to the price actually
paid or payable can be made and the trans-
action value can be determined.

SECTION 3.

(1) In determining whether the transaction
value is unacceptable under section 2(3)(d),
the fact that the seller and the producer are
related persons shall not in itself be grounds
for the customs administration to render the
transaction value unacceptable. In such
cases, the circumstances surrounding the
sale shall be examined and the transaction
value shall be accepted provided that the re-
lationship between the seller and the pro-
ducer did not influence the price actually
paid or payable. Where the customs adminis-
tration has reasonable grounds for consid-
ering that the relationship between the sell-
er and the producer influenced the price, the
customs administration shall communicate
the grounds to the producer, and that pro-
ducer shall be given a reasonable oppor-
tunity to respond to the grounds commu-
nicated by the customs administration. If
that producer so requests, the customs ad-
ministration shall communicate in writing
the grounds on which it considers that the
relationship between the seller and the pro-
ducer influenced the price actually paid or
payable.

(2) Subsection (1) provides that, where the
seller and the producer are related persons,
the circumstances surrounding the sale shall
be examined and the transaction value shall
be accepted as the value provided that the
relationship between the seller and the pro-
ducer did not influence the price actually
paid or payable. It is not intended under sub-
section (1) that there should be an examina-
tion of the circumstances in all cases where
the seller and the producer are related per-
sons. Such an examination will only be re-
quired where the customs administration has
doubts that the price actually paid or pay-
able is acceptable because of the relationship
between the seller and the producer. Where
the customs administration does not have
doubts that the price actually paid or pay-
able is acceptable, it shall accept that price
without requesting further information. For
an illustration of this, the customs adminis-
tration may have previously examined the
relationship between the seller and the pro-
ducer, or it may already have detailed infor-
mation concerning the relationship between
the seller and the producer, and may already
be satisfied from that examination or infor-
mation that the relationship between them
did not influence the price actually paid or
payable.
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(3) In applying subsection (1), where the sell-
er and the producer are related persons and
the customs administration has doubts that
the transaction value is acceptable without
further inquiry, the customs administration
shall give the producer an opportunity to
supply such further information as may be
necessary to enable it to examine the cir-
cumstances surrounding the sale. In such a
case, the customs administration shall ex-
amine the relevant aspects of the sale, in-
cluding the way in which the seller and the
producer organize their commercial rela-
tions and the way in which the price actu-
ally paid or payable by that producer for the
material being valued was arrived at, in
order to determine whether the relationship
between the seller and the producer influ-
enced that price actually paid or payable.
Where it can be shown that the seller and
the producer buy from and sell to each other
as if they were not related persons, the price
actually paid or payable shall be considered
as not having been influenced by the rela-
tionship between them. For an illustration
of this, if the price actually paid or payable
for the material had been settled in a man-
ner consistent with the normal pricing prac-
tices of the industry in question or with the
way in which the seller settles prices for
sales to unrelated buyers, the price actually
paid or payable shall be considered as not
having been influenced by the relationship
between the producer and the seller. For an-
other illustration of this, where it is shown
that the price actually paid or payable for
the material is adequate to ensure recovery
of the total cost of producing the material
plus a profit that is representative of the
seller’s overall profit realized over a rep-
resentative period of time, such as on an an-
nual basis, in sales of materials of the same
class or kind, the price actually paid or pay-
able shall be considered as not having been
influenced by the relationship between the
seller and the producer.
(4) In a sale between a seller and a producer
who are related persons, the transaction
value shall be accepted and determined in
accordance with section 2(1), wherever the
seller or the producer demonstrates that the
transaction value of the material in that
sale closely approximates one of the fol-
lowing test values that occurs at or about
the same time as the sale and is chosen by
the seller or the producer:
(a) the transaction value in sales to unre-
lated buyers of identical materials or simi-
lar materials, as determined in accordance
with section 2(1);
(b) the value of identical materials or simi-
lar materials, as determined in accordance
with section 9; or
(c) the value of identical materials or simi-
lar materials, as determined in accordance
with section 10.
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(5) In applying a test value referred to in
subsection (4), due account shall be taken of
demonstrated differences in commercial lev-
els, quantity levels, the value of the ele-
ments specified in section 5(1)(b) and the
costs incurred by the seller in sales to unre-
lated buyers that are not incurred by the
seller in sales by the seller to a related per-
son.

(6) The application of a test value referred to
in subsection (4) shall be used at the initia-
tive of the seller, or at the initiative of the
producer with the consent of the seller, and
shall be used only for comparison purposes
to determine whether the transaction value
of the material is acceptable. The test value
shall not be used as the transaction value of
that material.

(7) Subsection (4) provides an opportunity for
the seller or the producer to demonstrate
that the transaction value closely approxi-
mates a test value previously accepted by
the customs administration of the NAFTA
country in which the producer is located,
and is therefore acceptable under subsection
(1). Where the application of a test value
under subsection (4) demonstrates that the
transaction value of the material being val-
ued is acceptable, the customs administra-
tion shall not examine the question of influ-
ence in regard to the relationship between
the seller and the producer under subsection
(1). Where the customs administration al-
ready has sufficient information available,
without further inquiries, that the trans-
action value closely approximates one of the
test values determined under subsection (4),
the seller or the producer is not required to
apply a test value to demonstrate that the
transaction value is acceptable under that
subsection.

(8) A number of factors must be taken into
consideration for the purpose of determining
whether the transaction value of the iden-
tical materials or similar materials closely
approximates the transaction value of the
material being valued. These factors include
the nature of the material, the nature of the
industry itself, the season in which the ma-
terial is sold, and whether the difference in
values is commercially significant. Since
these factors may vary from case to case, it
would be impossible to apply an acceptable
standardized difference such as a fixed
amount or fixed percentage difference in
each case. For an illustration of this, a small
difference in value in a case involving one
type of material could be unacceptable,
while a large difference in a case involving
another type of material might be accept-
able for the purposes of determining whether
the transaction value closely approximates a
test value set out in subsection (4).
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SECTION 4.

(1) The price actually paid or payable is the
total payment made or to be made by the
producer to or for the benefit of the seller of
the material. The payment need not nec-
essarily take the form of a transfer of
money: it may be made by letters of credit
or negotiable instruments. Payment may be
made directly or indirectly to the seller. For
an illustration of this, the settlement by the
producer, whether in whole or in part, of a
debt owed by the seller, is an indirect pay-
ment.

(2) Activities undertaken by the producer on
the producer’s own account, other than those
for which an adjustment is provided in sec-
tion 5, shall not be considered to be an indi-
rect payment, even though the activities
might be regarded as being for the benefit of
the seller.

(3) The transaction value shall not include
charges for construction, erection, assembly,
maintenance or technical assistance related
to the use of the material by the producer,
provided that they are distinguished from
the price actually paid or payable.

(4) The flow of dividends or other payments
from the producer to the seller that do not
relate to the purchase of the material are
not part of the transaction value.

SECTION 5.

(1) In determining the transaction value of
the material, the following shall be added to
the price actually paid or payable:
(a) to the extent that they are incurred by
the producer with respect to the material
being valued and are not included in the
price actually paid or payable,
(i) commissions and brokerage fees, ex-
cept buying commissions, and
(ii) the costs of containers which, for cus-
toms purposes, are classified with the
material under the Harmonized System;
(b) the value, reasonably allocated in ac-
cordance with subsection (12), of the fol-
lowing elements where they are supplied
directly or indirectly to the seller by the
producer free of charge or at reduced cost
for use in connection with the production
and sale of the material, to the extent that
the value is not included in the price actu-
ally paid or payable:
(i) a material, other than an indirect ma-
terial, used in the production of the ma-
terial being valued,
(ii) tools, dies, molds and similar indirect
materials used in the production of the
material being valued,
(iii) an indirect material, other than
those referred to in subparagraph (ii) or
in paragraphs (c), (e) or (f) of the defini-
tion ‘‘indirect material” set out in Arti-
cle 415 of the Agreement, as implemented
by section 2(1) of this appendix, used in
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the production of the material being val-
ued, and
(iv) engineering, development, artwork,
design work, and plans and sketches per-
formed outside the territory of the
NAFTA country in which the producer is
located that are necessary for the pro-
duction of the material being valued;
(c) the royalties related to the material,
other than charges with respect to the
right to reproduce the material in the ter-
ritory of the NAFTA country in which the
producer is located that the producer must
pay directly or indirectly as a condition of
sale of the material, to the extent that
such royalties are not included in the price
actually paid or payable; and
(d) the value of any part of the proceeds of
any subsequent disposal or use of the ma-
terial that accrues directly or indirectly to
the seller.
(2) The additions referred to in subsection (1)
shall be made to the price actually paid or
payable under this section only on the basis
of objective and quantifiable data.
(3) Where objective and quantifiable data do
not exist with regard to the additions re-
quired to be made to the price actually paid
or payable under subsection (1), the trans-
action value cannot be determined under
section 2(1).
(4) No additions shall be made to the price
actually paid or payable for the purpose of
determining the transaction value except as
provided in this section.
(56) The amounts to be added under sub-
section (1)(a) shall be those amounts that are
recorded on the books of the producer.
(6) The value of the elements referred to in
subsection (1)(b)(i) shall be
(a) where the elements are imported from
outside the territory of the NAFTA coun-
try in which the seller is located, the cus-
toms value of the elements,
(b) where the producer, or a related person
on behalf of the producer, purchases the
elements from an unrelated person in the
territory of the NAFTA country in which
the seller is located, the price actually
paid or payable for the elements,
(c) where the producer, or a related person
on behalf of the producer, acquires the ele-
ments from an unrelated person in the ter-
ritory of the NAFTA country in which the
seller is located other than through a pur-
chase, the value of the consideration re-
lated to the acquisition of the elements,
based on the cost of the consideration that
is recorded on the books of the producer or
the related person, or
(d) where the elements are produced by the
producer, or by a related person, in the ter-
ritory of the NAFTA country in which the
seller is located, the total cost of the ele-
ments, determined in accordance with sub-
section (7),
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and shall include the following costs, that
are recorded on the books of the producer or
the related person supplying the elements on
behalf of the producer, to the extent that
such costs are not included under paragraph
(a) through (d):
(e) the costs of freight, insurance, packing,
and all other costs incurred in trans-
porting the elements to the location of the
seller,
(f) duties and taxes paid or payable with
respect to the elements, other than duties
and taxes that are waived, refunded, re-
fundable or otherwise recoverable, includ-
ing credit against duty or tax paid or pay-
able,
(g) customs brokerage fees, including the
cost of in-house customs brokerage serv-
ices, incurred with respect to the elements,
and
(h) the cost of waste and spoilage resulting
from the use of the elements in the produc-
tion of the material, minus the value of re-
usable scrap or by-product.
(7) For the purposes of subsection (6)(d), the
total cost of the elements referred to in sub-
section (1)(b)(i) shall be
(a) where the elements are produced by the
producer, at the choice of the producer,
(i) the total cost incurred with respect to
all goods produced by the producer, cal-
culated on the basis of the costs that are
recorded on the books of the producer,
that can be reasonably allocated to the
elements in accordance with Schedule
VII, or
(ii) the aggregate of each cost incurred
by the producer that forms part of the
total cost incurred with respect to the
elements, calculated on the basis of the
costs that are recorded on the books of
the producer, that can be reasonably al-
located to the elements in accordance
with Schedule VII; and
(b) where the elements are produced by a
person who is related to the producer, at
the choice of the producer,
(i) the total cost incurred with respect to
all goods produced by that related per-
son, calculated on the basis of the costs
that are recorded on the books of that
person, that can be reasonably allocated
to the elements in accordance with
Schedule VII, or
(ii) the aggregate of each cost incurred
by that related person that forms part of
the total cost incurred with respect to
the elements, calculated on the basis of
the costs that are recorded on the books
of that person, that can be reasonably al-
located to the elements in accordance
with Schedule VII.
(8) Except as provided in subsections (10) and
(11), the value of the elements referred to in
subsections (1)(b)(ii) through (iv) shall be
(a) the cost of those elements that is re-
corded on the books of the producer; or
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(b) where such elements are provided by
another person on behalf of the producer
and the cost is not recorded on the books
of the producer, the cost of those elements
that is recorded on the books of that other
person.
(9) Where the elements referred to in sub-
sections (1)(b)(ii) through (iv) were pre-
viously used by or on behalf of the producer,
the value of the elements shall be adjusted
downward to reflect that use.
(10) Where the elements referred to in sub-
sections (1)(b)(ii) and (iii) were leased by the
producer or a person related to the producer,
the value of the elements shall be the cost of
the lease that is recorded on the books of the
producer or that related person.
(11) No addition shall be made to the price
actually paid or payable for the elements re-
ferred to in subsection (1)(b)(iv) that are
available in the public domain, other than
the cost of obtaining copies of them.
(12) The producer shall choose the method of
allocating to the material the value of the
elements referred to in subsections (1)(b)(ii)
through (iv), provided that the value is rea-
sonably allocated to the material in a man-
ner appropriate to the circumstances. The
methods the producer may choose to allocate
the value include allocating the value over
the number of units produced up to the time
of the first shipment or allocating the value
over the entire anticipated production where
contracts or firm commitments exist for
that production. For an illustration of this,
a producer provides the seller with a mold to
be used in the production of the material and
contracts with the seller to buy 10,000 units
of that material. By the time the first ship-
ment of 1,000 units arrives, the seller has al-
ready produced 4,000 units. In these cir-
cumstances, the producer may choose to al-
locate the value of the mold over 4,000 units
or 10,000 units but shall not choose to allo-
cate the value of the elements to the first
shipment of 1,000 units. The producer may
choose to allocate the entire value of the ele-
ments to a single shipment of material only
where that single shipment comprises all of
the units of the material acquired by the
producer under the contract or commitment
for that number of units of the material be-
tween the seller and the producer.
(13) The addition for the royalties referred to
in subsection (1)(c) shall be the payment for
the royalties that is recorded on the books of
the producer, or where the payment for the
royalties is recorded on the books of another
person, the payment for the royalties that is
recorded on the books of that other person.
(14) The value of the proceeds referred to in
subsection (1)(d) shall be the amount that is
recorded for such proceeds on the books of
the producer or the seller.
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SECTION 6.

(1) If there is no transaction value under sec-
tion 2(2) or the transaction value is unac-
ceptable under section 2(3), the value of the
material, referred to in Article 402(9)(b) of
the Agreement, as implemented by section
T(1)(b)(ii) of part IV of this appendix, shall be
the transaction value of identical materials
sold, at or about the same time as the mate-
rial being valued was shipped to the pro-
ducer, to a buyer located in the same coun-
try as the producer.

(2) In applying this section, the transaction
value of identical materials in a sale at the
same commercial level and in substantially
the same quantity of materials as the mate-
rial being valued shall be used to determine
the value of the material. Where no such sale
is found, the transaction value of identical
materials sold at a different commercial
level or in different quantities, adjusted to
take into account the differences attrib-
utable to the commercial level or quantity,
shall be used, provided that such adjust-
ments can be made on the basis of evidence
that clearly establishes that the adjustment
is reasonable and accurate, whether the ad-
justment leads to an increase or a decrease
in the value.

(3) A condition for adjustment under sub-
section (2) because of different commercial
levels or different quantities is that such ad-
justment be made only on the basis of evi-
dence that clearly establishes that an adjust-
ment is reasonable and accurate. For an il-
lustration of this, a bona fide price list con-
tains prices for different quantities. If the
material being valued consists of a shipment
of 10 units and the only identical materials
for which a transaction value exists involved
a sale of 500 units, and it is recognized that
the seller grants quantity discounts, the re-
quired adjustment may be accomplished by
resorting to the seller’s bona fide price list
and using the price applicable to a sale of 10
units. This does not require that sales had to
have been made in quantities of 10 as long as
the price list has been established as being
bona fide through sales at other quantities.
In the absence of such an objective measure,
however, the determination of a value under
this section is not appropriate.

(4) If more than one transaction value of
identical materials is found, the lowest such
value shall be used to determine the value of
the material under this section.

SECTION 7.

(1) If there is no transaction value under sec-
tion 2(2) or the transaction value is unac-
ceptable under section 2(3), and the value of
the material cannot be determined under
section 6, the value of the material, referred
to in Article 402(9)(b) of the Agreement, as
implemented by section 7(1)(b)(ii) of part IV
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of this appendix, shall be the transaction
value of similar materials sold, at or about
the same time as the material being valued
was shipped to the producer, to a buyer lo-
cated in the same country as the producer.
(2) In applying this section, the transaction
value of similar materials in a sale at the
same commercial level and in substantially
the same quantity of materials as the mate-
rial being valued shall be used to determine
the value of the material. Where no such sale
is found, the transaction value of similar
materials sold at a different commercial
level or in different quantities, adjusted to
take into account the differences attrib-
utable to the commercial level or quantity,
shall be used, provided that such adjust-
ments can be made on the basis of evidence
that clearly establishes that the adjustment
is reasonable and accurate, whether the ad-
justment leads to an increase or a decrease
in the value. (3) A condition for adjustment
under subsection (2) because of different
commercial levels or different quantities is
that such adjustment be made only on the
basis of evidence that clearly establishes
that an adjustment is reasonable and accu-
rate. For an illustration of this, a bona fide
price list contains prices for different quan-
tities. If the material being valued consists
of a shipment of 10 units and the only simi-
lar materials for which a transaction value
exists involved a sale of 500 units, and it is
recognized that the seller grants quantity
discounts, the required adjustment may be
accomplished by resorting to the seller’s
bona fide price list and using the price appli-
cable to a sale of 10 units. This does not re-
quire that sales had to have been made in
quantities of 10 as long as the price list has
been established as being bona fide through
sales at other quantities. In the absence of
such an objective measure, however, the de-
termination of a value under this section is
not appropriate.

(4) If more than one transaction value of
similar materials is found, the lowest such
value shall be used to determine the value of
the material under this section.

SECTION 8.

If there is no transaction value under sec-
tion 2(2) or the transaction value is unac-
ceptable under section 2(3), and the value of
the material cannot be determined under
section 6 or 7, the value of the material, re-
ferred to in Article 402(9)(b) of the Agree-
ment, as implemented by section 7(1)(b)(ii) of
part IV of this appendix, shall be determined
under section 9 or, when the value cannot be
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determined under that section, under section
10 except that, at the request of the pro-
ducer, the order of application of sections 9
and 10 shall be reversed.

SECTION 9.

(1) Under this section, if identical materials
or similar materials are sold in the territory
of the NAFTA country in which the producer
is located, in the same condition as the ma-
terial was in when received by the producer,
the value of the material, referred to in Arti-
cle 402(9)(b) of the Agreement, as imple-
mented by section 7(1)(b)(ii) of part IV of this
appendix, shall be based on the unit price at
which those identical materials or similar
materials are sold, in the greatest aggregate
quantity by the producer or, where the pro-
ducer does not sell those identical materials
or similar materials, by a person at the same
trade level as the producer, at or about the
same time as the material being valued is re-
ceived by the producer, to persons located in
that territory who are not related to the
seller, subject to deductions for the fol-
lowing:
(a) either the amount of commissions usu-
ally earned or the amount generally re-
flected for profit and general expenses, in
connection with sales, in the territory of
that NAFTA country, of materials of the
same class or kind as the material being
valued; and
(b) taxes, if included in the unit price, pay-
able in the territory of that NAFTA coun-
try, which are either waived, refunded or
recoverable by way of credit against taxes
actually paid or payable.
(2) If neither identical materials nor similar
materials are sold at or about the same time
the material being valued is received by the
producer, the value shall, subject to the de-
ductions provided for under subsection (1), be
based on the unit price at which identical
materials or similar materials are sold in
the territory of the NAFTA country in which
the producer is located, in the same condi-
tion as the material was in when received by
the producer, at the earliest date within 90
days after the date the material being valued
was received by the producer.
(3) The expression ‘‘unit price at which those
identical materials or similar materials are
sold, in the greatest aggregate quantity’ in
subsection (1) means the price at which the
greatest number of units is sold in sales be-
tween unrelated persons. For an illustration
of this, materials are sold from a price list
which grants favorable unit prices for pur-
chases made in larger quantities.

Sale quantity Unit price

Total quantity
sold at each
price

Number of sales

1=10 UNitS oo 100

10 sales of 5 units ....... 65
5 5ales of 3 UNIS ......ccoceveiiriiiiiiiccs
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Total quantity
Sale quantity Unit price Number of sales sold at each
price
1125 UNitS ....ocooviicccc 95 | 5 sales of 11 units ....... 55
1 sale of 20 units
Over 25 UNitS ......ccceeceniriiceccee 90 | 1 sale of 30 units
1 sale of 50 units ...

The greatest number of units sold at a par-
ticular price is 80; therefore, the unit price in
the greatest aggregate quantity is 90.

As another illustration of this, two sales
occur. In the first sale 500 units are sold at
a price of 95 currency units each. In the sec-
ond sale 400 units are sold at a price of 90
currency units each. In this illustration, the
greatest number of units sold at a particular
price is 500; therefore, the unit price in the
greatest aggregate quantity is 95.

(4) Any sale to a person who supplies, di-
rectly or indirectly, free of charge or at re-
duced cost for use in connection with the
production of the material, any of the ele-
ments specified in section 5(1)(b), shall not
be taken into account in establishing the
unit price for the purposes of this section.

(5) The amount generally reflected for profit
and general expenses referred to in sub-
section (1)(a) shall be taken as a whole. The
figure for the purposes of deducting an
amount for profit and general expenses shall
be determined on the basis of information
supplied by or on behalf of the producer un-
less the figures provided by the producer are
inconsistent with those usually reflected in
sales, in the country in which the producer is
located, of materials of the same class or
kind as the material being valued. Where the
figures provided by the producer are incon-
sistent with those figures, the amount for
profit and general expenses shall be based on
relevant information other than that sup-
plied by or on behalf of the producer.

(6) For the purposes of this section, general
expenses are the direct and indirect costs of
marketing the material in question.

(7) In determining either the commissions
usually earned or the amount generally re-
flected for profit and general expenses under
this section, the question as to whether cer-
tain materials are materials of the same
class or kind as the material being valued
shall be determined on a case-by-case basis
with reference to the circumstances in-
volved. Sales in the country in which the
producer is located of the narrowest group or
range of materials of the same class or kind
as the material being valued, for which the
necessary information can be provided, shall
be examined. For the purposes of this sec-
tion, ‘‘materials of the same class or kind”
includes materials imported from the same
country as the material being valued as well
as materials imported from other countries
or acquired within the territory of the

NAFTA country in which the producer is lo-
cated.

(8) For the purposes of subsection (2), the
earliest date shall be the date by which sales
of identical materials or similar materials
are made, in sufficient quantity to establish
the unit price, to other persons in the terri-
tory of the NAFTA country in which the pro-
ducer is located.

SECTION 10.

(1) Under this section, the value of a mate-
rial, referred to in Article 402(9)(b) of the
Agreement, as implemented by section
T(1)(b)(di) of part IV of this appendix, shall be
the sum of
(a) the cost or value of the materials used
in the production of the material being
valued, as determined on the basis of the
costs that are recorded on the books of the
producer of the material,
(b) the cost of producing the material
being valued, as determined on the basis of
the costs that are recorded on the books of
the producer of the material, and
(c) an amount for profit and general ex-
penses equal to that usually reflected in
sales
(i) where the material being valued is im-
ported by the producer into the territory
of the NAFTA country in which the pro-
ducer is located, to persons located in
the territory of the NAFTA country in
which the producer is located by pro-
ducers of materials of the same class or
kind as the material being valued who
are located in the country in which the
material is produced, and
(ii) where the material being valued is
acquired by the producer from another
person located in the territory of the
NAFTA country in which the producer is
located, to persons located in the terri-
tory of the NAFTA country in which the
producer is located by producers of mate-
rials of the same class or kind as the ma-
terial being valued who are located in
the country in which the producer is lo-
cated,
(d) the value of elements referred to in sec-
tion 5(1)(b)(i), determined in accordance
with section 5(6), and
(e) the value of elements referred to in sec-
tions 5(1)(b)(ii) through (iv), determined in
accordance with section 5(8) and reason-
ably allocated to the material in accord-
ance with section 5(12).
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(2) For purposes of subsections (1)(a) and (b),
where the costs recorded on the books of the
producer of the material relate to the pro-
duction of other goods and materials as well
as to the production of the material being
valued, the costs referred to in subsections
(I)(a) and (b) with respect to the material
being valued shall be those costs recorded on
the books of the producer of the material
that can be reasonably allocated to that ma-
terial in accordance with Schedule VII.

(3) The amount for profit and general ex-
penses referred to in subsection (1)(c) shall
be determined on the basis of information
supplied by or on behalf of the producer of
the material being valued unless the profit
and general expenses figures that are sup-
plied with that information are inconsistent
with those usually reflected in sales by pro-
ducers of materials of the same class or kind
as the material being valued who are located
in the country in which the material is pro-
duced or the producer is located, as the case
may be. The information supplied shall be
prepared in a manner consistent with gen-
erally accepted accounting principles of the
country in which the material being valued
is produced. Where the material is produced
in the territory of a NAFTA country, the in-
formation shall be prepared in accordance
with the Generally Accepted Accounting
Principles set out in the authorities listed
for that NAFTA country in Schedule XII.

(4) For purposes of subsection (1)(c) and sub-
section (3), general expenses means the di-
rect and indirect costs of producing and sell-
ing the material that are not included under
subsections (1)(a) and (b).

(6) For purposes of subsection (3), the
amount for profit and general expenses shall
be taken as a whole. Where, in the informa-
tion supplied by or on behalf of the producer
of a material, the profit figure is low and the
general expenses figure is high, the profit
and general expense figures taken together
may nevertheless be consistent with those
usually reflected in sales of materials of the
same class or kind as the material being val-
ued. Where the producer of a material can
demonstrate that it is taking a nil or low
profit on its sales of the material because of
particular commercial circumstances, its ac-
tual profit and general expense figures shall
be taken into account, provided that the pro-
ducer of the material has valid commercial
reasons to justify them and its pricing policy
reflects usual pricing policies in the branch
of industry concerned. For an illustration of
this, such a situation might occur where pro-
ducers have been forced to lower prices tem-
porarily because of an unforeseeable drop in
demand, or where the producers sell the ma-
terial to complement a range of materials
and goods being produced in the country in
which the material is sold and accept a low
profit to maintain competitiveness. A fur-
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ther illustration is where a material was
being launched and the producer accepted a
nil or low profit to offset high general ex-
penses associated with the launch.

(6) Where the figures for the profit and gen-
eral expenses supplied by or on behalf of the
producer of the material are not consistent
with those usually reflected in sales of mate-
rials of the same class or kind as the mate-
rial being valued that are made by other pro-
ducers in the country in which that material
is sold, the amount for profit and general ex-
penses may be based on relevant information
other than that supplied by or on behalf of
the producer of the material.

(7) Where a customs administration uses in-
formation other than that supplied by or on
behalf of the producer of the material for the
purposes of determining the value of a mate-
rial under this section, the customs adminis-
tration shall communicate to the producer,
if that producer so requests, the source of
such information, the data used and the cal-
culations based upon such data, subject to
the provisions on confidentiality under Arti-
cle 507 of the Agreement, as implemented in
each NAFTA country.

(8) Whether certain materials are of the
same class or kind as the material being val-
ued shall be determined on a case-by-case
basis with reference to the circumstances in-
volved. For purposes of determining the
amount for profit and general expenses usu-
ally reflected under the provisions of this
section, sales of the narrowest group or
range of materials of the same class or kind,
which includes the material being valued, for
which the necessary information can be pro-
vided, shall be examined. For the purposes of
this section, the materials of the same class
or kind must be from the same country as
the material being valued.

SECTION 11.

(1) Where there is no transaction value under
section 2(2) or the transaction value is unac-
ceptable under section 2(3), and the value of
the materials cannot be determined under
sections 6 through 10, the value of the mate-
rial, referred to in Article 402(9)(b) of the
Agreement, as implemented by section
T(1)(b)(ii) of part IV of this appendix, shall be
determined under this section using reason-
able means consistent with the principles
and general provisions of this Schedule and
on the basis of data available in the country
in which the producer is located.
(2) The value of the material determined
under this section shall not be determined on
the basis of

(a) a valuation system which provides for

the acceptance of the higher of two alter-

native values;

(b) a cost of production other than the

value determined in accordance with sec-

tion 10;

(c) minimum values;
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(d) arbitrary or fictitious values;
(e) where the material is produced in the
territory of the NAFTA country in which
the producer is located, the price of the
material for export from that territory; or
(f) where the material is imported, the
price of the material for export to a coun-
try other than to the territory of the
NAFTA country in which the producer is
located.
(3) To the greatest extent possible, the value
of the material determined under this sec-
tion shall be based on the methods of valu-
ation set out in sections 2 through 10, but a
reasonable flexibility in the application of
such methods would be in conformity with
the aims and provisions of this section. For
an illustration of this, under section 6, the
requirement that the identical materials
should be sold at or about the same time as
the time the material being valued is
shipped to the producer could be flexibly in-
terpreted. Similarly, identical materials pro-
duced in a country other than the country in
which the material is produced could be the
basis for determining the value of the mate-
rial, or the value of identical materials al-
ready determined under section 9 could be
used. For another illustration, under section
7, the requirement that the similar materials
should be sold at or about the same time as
the material being valued are shipped to the
producer could be flexibly interpreted. Like-
wise, similar materials produced in a coun-
try other than the country in which the ma-
terial is produced could be the basis for de-
termining the value of the material, or the
value of similar materials already deter-
mined under the provisions of section 9 could
be used. For a further illustration, under sec-
tion 9, the ninety days requirement could be
administered flexibly.

SCHEDULE IX

METHODS FOR DETERMINING THE
VALUE OF NON-ORIGINATING MATE-
RIALS THAT ARE IDENTICAL MATE-
RIALS AND THAT ARE USED IN THE
PRODUCTION OF A GOOD

DEFINITIONS AND INTERPRETATION

SECTION 1. DEFINITIONS.

For purposes of this Schedule,

“FIFO method” means the method by which
the value of non-originating materials first
received in materials inventory, determined
in accordance with section 7 of this appen-
dix, is considered to be the value of non-orig-
inating materials used in the production of
the good first shipped to the buyer of the
good;

‘‘identical materials’® means, with respect to
a material, materials that are the same as
that material in all respects, including phys-
ical characteristics, quality and reputation
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but excluding minor differences in appear-
ance;

“LIFO method” means the method by which
the value of non-originating materials last
received in materials inventory, determined
in accordance with section 7 of this appen-
dix, is considered to be the value of non-orig-
inating materials used in the production of
the good first shipped to the buyer of the
good;

“materials inventory’ means, with respect
to a single plant of the producer of a good,
an inventory of non-originating materials
that are identical materials and that are
used in the production of the good; and
“‘rolling average method’’ means the method
by which the value of non-originating mate-
rials used in the production of a good that is
shipped to the buyer of the good is based on
the average value, calculated in accordance
with section 4, of the non-originating mate-
rials in materials inventory.

GENERAL

SECTION 2.

For purposes of sections 5(11) and (12) and
6(10) of this appendix, the following are the
methods for determining the value of non-
originating materials that are identical ma-
terials and are used in the production of a
good:

(a) FIFO method;

(b) LIFO method; and

(c) rolling average method.

SECTION 3.

(1) Where a producer of a good chooses, with
respect to non-originating materials that are
identical materials, any of the methods re-
ferred to in section 2, the producer may not
use another of those methods with respect to
any other non-originating materials that are
identical materials and that are used in the
production of that good or in the production
of any other good.

(2) Where a producer of a good produces the
good in more than one plant, the method
chosen by the producer shall be used with re-
spect to all plants of the producer in which
the good is produced.

(3) The method chosen by the producer to de-
termine the value of non-originating mate-
rials may be chosen at any time during the
producer’s fiscal year and may not be
changed during that fiscal year.

AVERAGE VALUE FOR ROLLING AVERAGE
METHOD

SECTION 4.

(1) The average value of non-originating ma-
terials that are identical materials and that
are used in the production of a good that is
shipped to the buyer of the good is cal-
culated by dividing
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(a) the total value of non-originating mate-
rials that are identical materials in mate-
rials inventory prior to the shipment of
the good, determined in accordance with
section 7 of this appendix,
by
(b) the total units of those non-originating
materials in materials inventory prior to
the shipment of the good.
(2) The average value calculated under sub-
section (1) is applied to the remaining units
of non-originating materials in materials in-
ventory.
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ADDENDUM

“EXAMPLES” ILLUSTRATING THE AP-
PLICATION OF THE METHODS FOR DE-
TERMINING THE VALUE OF NON-ORIGI-
NATING MATERIALS THAT ARE IDEN-
TICAL MATERIALS AND THAT ARE
USED IN THE PRODUCTION OF A
GOOD

The following ‘‘examples’ are based on the
figures set out in the table below and on the
following assumptions:

(a) Materials A are non-originating mate-

rials that are identical materials that are

used in the production of Good A;

(b) one unit of Materials A is used to

produce one unit of Good A;

(c) all other materials used in the produc-

tion of Good A are originating materials;

and

(d) Good A is produced in a single plant.

Materials inventory Sales
(Receipts of materials A) (Shipments of
Date good A)
(M/DFY) Quantity Unit Quantit
(units) cost* (units)y
01/01/94 ... 200 $1.05
01/03/94 1,000 1.00
01/05/94 1,000 1.10
01/08/94 500
01/09/94 500
01/10/94 1,000 1.05
01/14/94 1,500
01/16/94 2,000 1.10
01/18/94 ... 1,500

*Unit cost is determined in accordance with section 7 of this appendix.

Example 1: FIFO method

By applying the FIFO method:
(1) the 200 units of Materials A received on
01/01/94 and valued at $1.05 per unit and 300
units of the 1,000 units of Material A received
on 01/03/94 and valued at $1.00 per unit are
considered to have been used in the produc-
tion of the 500 units of Good A shipped on 01/
08/94; therefore, the value of the non-origi-
nating materials used in the production of
those goods is considered to be $510 [(200 unit
x $1.05) + ($300 units x $1.00)];
(2) 500 units of the remaining 700 units of Ma-
terials A received on 01/03/94 and valued at
$1.00 per unit are considered to have been
used in the production of the 500 units of
Good A shipped on 01/09/94; therefore, the
value of the non-originating materials used
in the production of those goods is consid-
ered to be $500 (500 units x $1.00);
(3) the remaining 200 units of the 1,000 of Ma-
terials A received on 01/03/94 and valued at
$1.00 per unit, the 1,000 units of Materials A
received on 01/05/94 and valued at $1.10 per
unit, and 300 units of the 1,000 Materials A
received on 01/10/94 and valued at $1.05 per
unit are considered to have been used in the

production of the 1,500 units of Good A
shipped on 01/14/94; therefore, the value of
non-originating materials used in the pro-
duction of those goods is considered to be
$1,615 [(200 units x $1.00) + (1,000 units x $1.10)
+ (300 units x $1.05)]; and

(4) the remaining 700 units of the 1,000 units
of Materials A received on 01/10/94 and valued
at $1.05 per unit and 800 units of the 2,000
units of Materials A received on 01/16/94 and
valued at $1.10 per unit are considered to
have been used in the production of the 1,500
units of Good A shipped on 01/18/94; therefore,
the value of non-originating materials used
in the production of those goods is consid-
ered to be $1,615 [(700 x $1.05) + (800 x $1.10)].
Example 2: LIFO method

By applying the LIFO method:

(1) 500 units of the 1,000 units of Materials A
received on 01/05/94 and valued at $1.10 per
unit are considered to have been used in the
production of the 500 units of Good A shipped
on 01/08/94; therefore, the value of the non-
originating materials used in the production
of those goods is considered to be $550 (500
units x $1.10);
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(2) the remaining 500 units of the 1,000 units
of Materials A received on 01/05/94 and valued
at $1.10 per unit are considered to have been
used in the production of the 500 units of
Good A shipped on 01/09/94; therefore, the
value of non-originating materials used in
the production of those goods is considered
to be $550 (500 units x $1.10);

(3) the 1,000 units of Materials A received on
01/10/94 and valued at $1.05 per unit and 500
units of the 1,000 units of Material A received
on 01/03/94 and valued at $1.00 per unit are
considered to have been used in the produc-
tion of the 1,500 units of Good A shipped on
01/14/94; therefore, the value of non-origi-
nating materials used in the production of

Treasury Pt. 181, App.
those goods is considered to be $1,550 [(1,000
units x $1.05) + (500 units x $1.00)]; and
(4) 1,500 units of the 2,000 units of Materials
A received on 01/16/94 and valued at $1.10 per
unit are considered to have been used in the
production of the 1,500 units of Good A
shipped on 01/18/94; therefore, the value of
non-originating materials used in the pro-
duction of those goods is considered to be
$1,650 (1,500 units x $1.10).
Ezxample 3: Rolling average method

The following table identifies the average
value of non-originating Materials A as de-
termined under the rolling average method.
For purposes of this example, a new average
value of non-originating Materials A is cal-
culated after each receipt.

Materials inventory

(NEI)/aE‘)t/eY) Q(ﬂzng;y Unit cost* Total value
Beginning Inventory 1/1/94 200 $1.05 $210
Receipt .. 1/3/94 1,000 1.00 1,000
AVERAGE VALUE ......ccooiiiiiiceeeene 1,200 1.008 1,210
Receipt .. . 1/5/94 1,000 1.10 1,100
AVERAGE VALUE 2,200 1.05 2,310
Shipment 1/8/94 500 1.05 525
AVERAGE VALUE 1,700 1.05 1,785
Shipment 1/9/94 500 1.05 525
AVERAGE VALUE ......ccoiiiiiiiccceene 1,200 1.05 1,260
Receipt .. . 1/16/94 2,000 1.10 2,200
AVERAGE VALUE ... 3,200 1.08 3,460

* Unit cost is determined in accordance with section 7 of this appendix.

By applying the rolling average method:

(1) the value of non-originating materials
used in the production of the 500 units of
Good A shipped on 01/08/94 is considered to be
$525 (500 units x $1.05); and

(2) the value of non-originating materials
used in the production of the 500 units of
Good A shipped on 01/09/94 is considered to be
$525 (500 units x $1.05).

SCHEDULE X
INVENTORY MANAGEMENT METHODS
PART I
FUNGIBLE MATERIALS
DEFINITIONS AND INTERPRETATION

SECTION 1. DEFINITIONS.

For purposes of this part,

‘“‘average method” means the method by
which the origin of fungible materials with-
drawn from materials inventory is based on
the ratio, calculated under section 5, of orig-
inating materials and non-originating mate-
rials in materials inventory;

“FIFO method” means the method by which
the origin of fungible materials first received
in materials inventory is considered to be

the origin of fungible materials first with-
drawn from materials inventory;
“LIFO method” means the method by which
the origin of fungible materials last received
in materials inventory is considered to be
the origin of fungible materials first with-
drawn from materials inventory;
‘“‘materials inventory’ means,
(a) with respect to a producer of a good, an
inventory of fungible materials that are
used in the production of the good, and
(b) with respect to a person from whom the
producer of the good acquired those fun-
gible materials, an inventory from which
fungible materials are sold or otherwise
transferred to the producer of the good;
‘‘opening inventory’ means the materials in-
ventory at the time an inventory manage-
ment method is chosen;
‘“‘origin identifier” means any mark that
identifies fungible materials as originating
materials or non-originating materials.

GENERAL

SECTION 2.

The inventory management methods for
determining whether fungible materials re-
ferred to in section 7(16)(a) of this appendix
are originating materials are the following:

(a) specific identification method;

509



Pt. 181, App.

(b) FIFO method;
(c) LIFO method; and
(d) average method.

SECTION 3.

A producer of a good, or a person from
whom the producer acquired the fungible
materials that are used in the production of
the good, may choose only one of the inven-
tory management methods referred to in sec-
tion 2, and, if the averaging method is cho-
sen, only one averaging period in each fiscal
year of that producer or person for the mate-
rials inventory.

SPECIFIC IDENTIFICATION METHOD

SECTION 4.

(1) Except as otherwise provided under sub-
section (2), where the producer or person re-
ferred to in section 3 chooses the specific
identification method, the producer or per-
son shall physically segregate, in materials
inventory, originating materials that are
fungible materials from non-originating ma-
terials that are fungible materials.

(2) Where originating materials or non-origi-
nating materials that are fungible materials
are marked with an origin identifier, the
producer or person need not physically seg-
regate those materials under subsection (1) if
the origin identifier remains visible through-
out the production of the good.

AVERAGE METHOD

SECTION 5.

Where the producer or person referred to in
section 3 chooses the average method, the or-
igin of fungible materials withdrawn from
materials inventory is determined on the
basis of the ratio of originating materials
and non-originating materials in materials
inventory that is calculated under sections 6
through 8.

SECTION 6.

(1) Except as otherwise provided in sections

7 and 8, the ratio is calculated with respect

to a month or three-month period, at the

choice of the producer or person, by dividing

(a) the sum of

(i) the total units of originating mate-
rials or non-originating materials that
are fungible materials and that were in
materials inventory at the beginning of
the preceding one-month or three-month
period, and
(ii) the total units of originating mate-
rials or non-originating materials that
are fungible materials and that were re-
ceived in materials inventory during
that preceding one-month or three-
month period,

by

(b) the sum of
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(i) the total units of originating mate-
rials and non-originating materials that
are fungible materials and that were in
materials inventory at the beginning of
the preceding one-month or three-month
period, and
(ii) the total units of originating mate-
rials and non-originating materials that
are fungible materials and that were re-
ceived in materials inventory during
that preceding one-month or three-
month period.
(2) The ratio calculated with respect to a
preceding month or three-month period
under subsection (1) is applied to the fun-
gible materials remaining in materials in-
ventory at the end of the preceding month or
three-month period.

SECTION 7.

(1) Where the good is subject to a regional
value-content requirement and the regional
value content is calculated under the net
cost method and the producer or person
chooses to average over a period under sec-
tions 6(15), 11(1), (3) or (6), 12(1) or 13(4) of
this appendix, the ratio is calculated with re-
spect to that period by dividing
(a) the sum of
(i) the total units of originating mate-
rials or non-originating materials that
are fungible materials and that were in
materials inventory at the beginning of
the period, and
(ii) the total units of originating mate-
rials or non-originating materials that
are fungible materials and that were re-
ceived in materials inventory during
that period,
by
(b) the sum of
(i) the total units of originating mate-
rials and non-originating materials that
are fungible materials and that were in
materials inventory at the beginning of
the period, and
(ii) the total units of originating mate-
rials and non-originating materials that
are fungible materials and that were re-
ceived in materials inventory during
that period.
(2) The ratio calculated with respect to a pe-
riod under subsection (1) is applied to the
fungible materials remaining in materials
inventory at the end of the period.

SECTION 8.

(1) Where the good is subject to a regional
value-content requirement and the regional
value content of that good is calculated
under the transaction value method or the
net cost method, the ratio is calculated with
respect to each shipment of the good by di-
viding

510



U.S. Customs and Border Protection, DHS; Treasury

(a) the total units of originating materials
or non-originating materials that are fun-
gible materials and that were in materials
inventory prior to the shipment,
by
(b) the total units of originating materials
and non-originating materials that are
fungible materials and that were in mate-
rials inventory prior to the shipment.
(2) The ratio calculated with respect to a
shipment of a good under subsection (1) is
applied to the fungible materials remaining
in materials inventory after the shipment.

MANNER OF DEALING WITH OPENING
INVENTORY

SECTION 9.

(1) Except as otherwise provided under sub-
sections (2) and (3), where the producer or
person referred to in section 3 has fungible
materials in opening inventory, the origin of
those fungible materials is determined by
(a) identifying, in the books of the pro-
ducer or person, the latest receipts of fun-
gible materials that add up to the amount
of fungible materials in opening inventory;
(b) determining the origin of the fungible
materials that make up those receipts; and
(c) considering the origin of those fungible
materials to be the origin of the fungible
materials in opening inventory.
(2) Where the producer or person chooses the
specific identification method and has, in
opening inventory, originating materials or
non-originating materials that are fungible
materials and that are marked with an ori-
gin identifier, the origin of those fungible
materials is determined on the basis of the
origin identifier.
(3) The producer or person may consider all
fungible materials in opening inventory to
be non-originating materials.

PART II
FUNGIBLE GOODS
DEFINITIONS AND INTERPRETATION

SECTION 10. DEFINITIONS.

For purposes of this part,
‘“‘average method” means the method by
which the origin of fungible goods withdrawn
from finished goods inventory is based on the
ratio, calculated under section 12, of origi-
nating goods and non-originating goods in
finished goods inventory;
“FIFO method” means the method by which
the origin of fungible goods first received in
finished goods inventory is considered to be
the origin of fungible goods first withdrawn
from finished goods inventory;
‘“‘finished goods inventory’’ means an inven-
tory from which fungible goods are sold or
otherwise transferred to another person;

Pt. 181, App.

“LIFO method’” means the method by which
the origin of fungible goods last received in
finished goods inventory is considered to be
the origin of fungible goods first withdrawn
from finished goods inventory;

‘‘opening inventory’” means the finished
goods inventory at the time an inventory
management method is chosen; and

‘“‘origin identifier” means any mark that
identifies fungible goods as originating goods
or non-originating goods.

GENERAL

SECTION 11.

The inventory management methods for
determining whether fungible goods referred
to in section 7(16)(b) of this appendix are
originating goods are the following:

(a) specific identification method;

(b) FIFO method;

(c) LIFO method; and

(d) average method.

SECTION 12.

An exporter of a good, or a person from
whom the exporter acquired the fungible
good, may choose only one of the inventory
management methods referred to in section
11, including only one averaging period in
the case of the average method, in each fis-
cal year of that exporter or person for each
finished goods inventory of the exporter or
person.

SPECIFIC IDENTIFICATION METHOD

SECTION 13.

(1) Except as provided under subsection (2),
where the exporter or person referred to in
section 12 chooses the specific identification
method, the exporter or person shall phys-
ically segregate, in finished goods inventory,
originating goods that are fungible goods
from non-originating goods that are fungible
goods.

(2) Where originating goods or non-origi-
nating goods that are fungible goods are
marked with an origin identifier, the ex-
porter or person need not physically seg-
regate those goods under subsection (1) if the
origin identifier is visible on the fungible
goods.

AVERAGE METHOD

SECTION 14.

(1) Where the exporter or person referred to
in section 12 chooses the average method,
the origin of each shipment of fungible goods
withdrawn from finished goods inventory
during a month or three-month period, at
the choice of the exporter or person, is deter-
mined on the basis of the ratio of originating
goods and non-originating goods in finished
goods inventory for the preceding one-month
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or three-month period that is calculated by
dividing
(a) the sum of
(i) the total units of originating goods or
non-originating goods that are fungible
goods and that were in finished goods in-
ventory at the beginning of the preceding
one-month or three-month period, and
(ii) the total units of originating goods
or non-originating goods that are fun-
gible goods and that were received in fin-
ished goods inventory during that pre-
ceding one-month or three-month period,
by
(b) the sum of
(i) the total units of originating goods
and non-originating goods that are fun-
gible goods and that were in finished
goods inventory at the beginning of the
preceding one-month or three-month pe-
riod, and
(ii) the total units of originating goods
and non-originating goods that are fun-
gible goods and that were received in fin-
ished goods inventory during that pre-
ceding one-month or three-month period.
(2) The calculation with respect to a pre-
ceding month or three-month period under
subsection (1) is applied to the fungible
goods remaining in finished goods inventory
at the end of the preceding month or three-
month period.

MANNER OF DEALING WITH OPENING
INVENTORY

SECTION 15.

(1) Except as otherwise provided under sub-
sections (2) and (3), where the exporter or
person referred to in section 12 has fungible
goods in opening inventory, the origin of
those fungible goods is determined by
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(a) identifying, in the books of the exporter

or person, the latest receipts of fungible

goods that add up to the amount of fun-

gible goods in opening inventory;

(b) determining the origin of the fungible

goods that make up those receipts; and

(c) considering the origin of those fungible

goods to be the origin of the fungible goods

in opening inventory.
(2) Where the exporter or person chooses the
specific identification method and has, in
opening inventory, originating goods or non-
originating goods that are fungible goods
and that are marked with an origin identi-
fier, the origin of those fungible goods is de-
termined on the basis of the origin identifier.
(3) The exporter or person may consider all
fungible goods in opening inventory to be
non-originating goods.

ADDENDUM A

“EXAMPLES” ILLUSTRATING THE AP-
PLICATION OF THE INVENTORY MAN-
AGEMENT METHODS TO DETERMINE
THE ORIGIN OF FUNGIBLE MATE-
RIALS

The following ‘‘examples’ are based on the
figures set out in the table below and on the
following assumptions:

(a) originating Material A and non-origi-

nating Material A that are fungible mate-

rials are used in the production of Good A;

(b) one unit of Material A is used to

produce one unit of Good A;

(c) Material A is only used in the produc-

tion of Good A;

(d) all other materials used in the produc-

tion of Good A are originating materials;

and

(e) the producer of Good A exports all ship-

ments of Good A to the territory of a

NAFTA country.

Materials inventory Sales
(Receipts of material A) (Shipments of
MD/g/?() good A)
( Quantity Unit cost* Total value Quantity
(units) (units)
12/18/93 . 100 (O1) $1.00 $100
12/27/93 . 100 (N?) 1.10 110
01/01/94 . 200 (O13)
01/01/94 . 1,000 (O) 1.00 1,000
01/05/94 . 1,000 (N) 1.10 1,100
01/10/94 . 100
01/10/94 . 1,000 (O) 1.05 1,050
01/15/94 . 700
01/16/94 . 2,000 (N) 1.10 2,200
01/20/94 . 1,000
01/23/94 . 900

*Unit cost is determined in accordance with section 7 of this appendix.

1“0Q” denotes originating materials.
2“N” denotes non-originating materials.
3“0l” denotes opening inventory.
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Ezxample 1: FIFO method

Good A is subject to a regional value-con-
tent requirement. Producer A is using the
transaction value method to determine the
regional value content of Good A.

By applying the FIFO method:
(1) the 100 units of originating Material A in
opening inventory that were received in ma-
terials inventory on 12/18/93 are considered to
have been used in the production of the 100
units of Good A shipped on 01/10/94; therefore,
the value of non-originating materials used
in the production of those goods is consid-
ered to be $0;
(2) the 100 units of non-originating Material
A in opening inventory that were received in
materials inventory on 12/27/93 and 600 units
of the 1,000 units of originating Material A
that were received in materials inventory on
01/01/94 are considered to have been used in
the production of the 700 units of Good A
shipped on 01/15/94; therefore, the value of
non-originating materials used in the pro-
duction of those goods is considered to be
$110 (100 units x $1.10);
(3) the remaining 400 units of the 1,000 units
of originating Material A that were received
in materials inventory on 01/01/94 and 600
units of the 1,000 units of non-originating
Material A that were received in materials
inventory on 01/05/94 are considered to have
been used in the production of the 1,000 units
of Good A shipped on 01/20/94; therefore, the
value of non-originating materials used in
the production of those goods is considered
to be $660 (600 units x $1.10); and
(4) the remaining 400 units of the 1,000 units
of non-originating Material A that were re-
ceived in materials inventory on 01/05/94 and
500 units of the 1,000 units of originating Ma-
terial A that were received in materials in-
ventory on 01/10/94 are considered to have
been used in the production of the 900 units
of Good A shipped on 01/23/94; therefore, the
value of non-originating materials used in
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the production of those goods is considered
to be $440 (400 units x $1.10).
Example 2: LIFO method

Good A is subject to a change in tariff clas-
sification requirement and the non-origi-
nating Material A used in the production of
Good A does not undergo the applicable
change in tariff classification. Therefore,
where originating Material A is used in the
production of Good A, Good A is an origi-
nating good and, where non-originating Ma-
terial A is used in the production of Good A,
Good A is a non-originating good.

By applying the LIFO method:
(1) 100 units of the 1,000 units of non-origi-
nating Material A that were received in ma-
terials inventory on 01/05/94 are considered to
have been used in the production of the 100
units of Good A shipped on 01/10/94;
(2) 700 units of the 1,000 units of originating
Material A that were received in materials
inventory on 01/10/94 are considered to have
been used in the production of the 700 units
of Good A shipped on 01/15/94;
(3) 1,000 units of the 2,000 units of non-origi-
nating Material A that were received in ma-
terials inventory on 01/16/94 are considered to
have been used in the production of the 1,000
units of Good A shipped on 01/20/94; and
(4) 900 units of the remaining 1,000 units of
non-originating Material A that were re-
ceived in materials inventory on 01/16/94 are
considered to have been used in the produc-
tion of the 900 units of Good A shipped on 01/
23/94.
Example 3: Average method

Good A is subject to an applicable regional
value-content requirement. Producer A is
using the transaction value method to deter-
mine the regional value content of Good A.
Producer A determines the average value of
non-originating Material A and the ratio of
originating Material A to total value of orig-
inating Material A and non-originating Ma-
terial A in the following table.

Materials inventory Sales
(Ship-
(Receipts of material A) (Non-originating material) ments of
Date ood A)
(M/D/Y) | good A)
Quantity Total . « | Quantity Total . !
(units) value Unit cost (units) value Ratio Q(ldﬁﬂg;y
Receipt .... 12/18/93 | 100 (O1) $100 $1.00
Receipt ... 12/27/93 | 100 (N2) 110 1.10 100 | $110.00
NEW AVERAGE INV. 200 (Ol3) 210 1.05 100 105.00 0.50
VALUE.
Receipt .......coooiiiiiiie 01/01/94 | 1,000 (O) 1,000 1.00
NEW AVERAGE INV. 1,200 1,210 1.01 100 101.00 0.08
VALUE.
Receipt ..o 01/05/94 | 1,000 (N) 1,100 1.10 1,000 | 1,100.00
NEW AVERAGE INV. 2,200 2,310 1.05 1,100 | 1,155.00 0.50
VALUE.
Shipment .......ccccovrereececnnee 01/10/94 | (100) (105) 1.05 (50) (52.50) 100
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Materials inventory Sales
(Ship-
Date (Receipts of material A) (Non-originating material) ments of
(M/DIY) good A)
Quantity Total " « | Quantity Total : !
(units) value Unit cost (units) value Ratio Q(ldﬁﬂg;y
Receipt ..o 01/10/94 | 1,000 (O) 1,050 1.05
NEW AVERAGE INV. 3,100 3,255 1.05 1,050 | 1,102.50 0.34
VALUE.
Shipment . 01/15/94 | (700) (735) 1.05 (238) | (249.90) 700
Receipt ... 01/16/94 | 2,000 (N) 2,200 1.10 2,000 | 2,000.00
NEW AVERAGE INV. 4,400 4,720 1.07 2,816 | 3,013.20 0.64
VALUE.
Shipment 01/20/94 | (1,000) (1,070) 1.07 (640) | (648.80) 1,000
Shipment 01/23/94 | (900) (963) 1.07 (576) | (616.32) 900
NEW AVERAGE INV. 2,500 2,687 1.07 1,596 | 1,707.24 0.64
VALUE.
*Unit cost is determined in accordance with section 7 of this appendix.
1“0” denotes originating materials.
2“N” denotes non-originating materials.
3“0l” denotes opening inventory.
By applying the average method: rials inventory after the shipment: 1,584

(1) before the shipment of the 100 units of
Material A on 01/10/94, the ratio of units of
originating Material A to total units of Ma-
terial A in materials inventory was .50 (1,100
units/2,200 units) and the ratio of units of
non-originating Material A to total units of
Material A in materials inventory was .50
(1,100 units/2,200 units); based on those ratios,
50 units (100 units x .50) of originating Mate-
rial A and 50 units (100 units x .50) of non-
originating Material A are considered to
have been used in the production of the 100
units of Good A shipped on 01/10/94; therefore,
the value of non-originating Material A used
in the production of those goods is consid-
ered to be $52.50 [100 units x $1.05 (average
unit value) x .50]; the ratios are applied to
the units of Material A remaining in mate-
rials inventory after the shipment: 1,050
units (2,100 units x .50) are considered to be
originating materials and 1,050 units (2,100
units x .50) are considered to be non-origi-
nating materials;

(2) before the shipment of the 700 units of
Good A on 01/15/94, the ratio of units of origi-
nating Material A to total units of Material
A in materials inventory was 66% (2,050
units/3,100 units) and the ratio of units of
non-originating Material A to total units of
Material A in materials inventory was 34%
(1,050 units/3,100 units); based on those ratios,
462 units (700 units x .66) of originating Mate-
rial A and 238 units (700 units x .34) of non-
originating Material A are considered to
have been used in the production of the 700
units of Good A shipped on 01/15/94; therefore,
the value of non-originating Material A used
in the production of those goods is consid-
ered to be $249.90 [700 units x $1.05 (average
unit value) x 34%]; the ratios are applied to
the units of Material A remaining in mate-

units (2,400 units x .66) are considered to be
originating materials and 816 units (2,400
units x .34) are considered to be non-origi-
nating materials;

(3) before the shipment of the 1,000 units of
Material A on 01/20/94, the ratio of units of
originating Material A to total units of Ma-
terial A in materials inventory was 36%
(1,584 units/4,400 units) and the ratio of units
of non-originating Material A to total units
of Material A in materials inventory was
64% (2,816 units/4,400 units); based on those
ratios, 360 units (1,000 units x .36) of origi-
nating Material A and 640 units (1,000 units x
.64) of non-originating Material A are consid-
ered to have been used in the production of
the 1,000 units of Good A shipped on 01/20/94;
therefore, the value of non-originating Mate-
rial A used in the production of those goods
is considered to be $684.80 [1,000 units x $1.07
(average unit value) x 64%]; those ratios are
applied to the units of Material A remaining
in materials inventory after the shipment:
1,224 units (3,400 units x .36) are considered to
be originating materials and 2,176 units (3,400
units x .64) are considered to be non-origi-
nating materials;

(4) before the shipment of the 900 units of
Good A on 01/23/94, the ratio of units of origi-
nating Material A to total units of Material
A in materials inventory was 36% (1,224
units/3,400 units) and the ratio of units of
non-originating Material A to total units of
Material A in materials inventory was 64%
(2,176 units/3,400 units; based on those ratios,
324 units (900 units x .36) of originating Mate-
rial A and 576 units (900 units x .64) of non-
originating Material A are considered to
have been used in the production of the 900
units of Good A shipped on 01/23/94; therefore,
the value of non-originating Material A used
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in the production of those goods is consid-
ered to be $616.32 [900 units x $1.07 (average
unit value) x 64%]; those ratios are applied to
the units of Material A remaining in mate-
rials inventory after the shipment: 900 units
(2,500 units x .36) are considered to be origi-
nating materials and 1,600 units (2,500 units x
.64) are considered to be non-originating ma-
terials. Example 4: Average method
Example 4: Average method

Good A is subject to an applicable regional
value-content requirement. Producer A is
using the net cost method and is averaging
over a period of one month under section
6(15)(a) of this appendix to determine the re-
gional value content of Good A.

By applying the average method:

the ratio of units of originating Material A
to total units of Material A in materials in-
ventory for January 1994 is 40.4% (2,100 units/
5,200 units);

based on that ratio, 1,091 units (2,700 units
x .404) of originating Material A and 1,609
units (2,700 units-1,091 units) of non-origi-
nating Material A are considered to have
been used in the production of the 2,700 units
of Good A shipped in January 1994; therefore,
the value of non-originating materials used
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in the production of those goods is consid-
ered to be $0.64 per unit [$5,560 (total value of
Material A in materials inventory)/ $5,200
(units of Material A in materials inventory)
= $1.07 (average unit value) x (1-.404)] or $1,728
($0.64 x 2,700 units); and

that ratio is applied to the units of Mate-
rial A remaining in materials inventory on
January 31, 1994: 1,010 units (2,500 units x .404)
are considered to be originating materials
and 1,490 units (2,500 units-1,010 units) are
considered to be non-originating materials.

ADDENDUM B

“EXAMPLES” ILLUSTRATING THE AP-
PLICATION OF THE INVENTORY MAN-
AGEMENT METHODS TO DETERMINE

THE ORIGIN OF FUNGIBLE GOODS

The following ‘‘examples’ are based on the
figures set out in the table below and on the
assumption that Exporter A acquires origi-
nating Good A and non-originating Good A
that are fungible goods and physically com-
bines or mixes Good A before exporting those
goods to the buyer of those goods.

Finished goods inven- Sales (shipments of
Date (M/D/Y) tory (receipts of good A) good A)
Quantity (units) Quantity (units)
12/18/93 ..o 100 (O1)
12/27/93 .ot 100 (N2)
01/01/94 ..o 200 (OI3)
01/01/94 ..o s 1,000 (O)
01/05/94 ...ttt 1,000 (N)
01/10/94 ..o s 100
O1/15/94 oo 1,000 (O)
OT/1B/94 .ttt 700
01/20/94 ...t s 2,000 (N)
01/20/94 ... 1,000
01/28/94 ..ot 900

1“0” denotes originating goods.
2“N” denotes non-originating goods.
3“0lI” denotes opening inventory.

Ezxample 1: FIFO method

By applying the FIFO method:
(1) the 100 units of originating Good A in
opening inventory that were received in fin-
ished goods inventory on 12/18/93 are consid-
ered to be the 100 units of Good A shipped on
01/10/94;
(2) the 100 units of non-originating Good A in
opening inventory that were received in fin-
ished goods inventory on 12/27/93 and 600
units of the 1,000 units of originating Good A
that were received in finished goods inven-
tory on 01/01/94 are considered to be the 700
units of Good A shipped on 01/15/94;
(3) the remaining 400 units of the 1,000 units
of originating Good A that were received in
finished goods inventory on 01/01/94 and 600
units of the 1,000 units of non-originating
Good A that were received in finished goods

inventory on 01/05/94 are considered to be the
1,000 units of Good A shipped on 01/20/94; and
(4) the remaining 400 units of the 1,000 units
of non-originating Good A that were received
in finished goods inventory on 01/05/94 and 500
units of the 1,000 units of originating Good A
that were received in finished goods inven-
tory on 01/10/94 are considered to be the 900
units of Good A shipped on 01/23/94.
Example 2: LIFO method

By applying the LIFO method:
(1) 100 units of the 1,000 units of non-origi-
nating Good A that were received in finished
goods inventory on 01/05/94 are considered to
be the 100 units of Good A shipped on 01/10/94;
(2) 700 units of the 1,000 units of originating
Good A that were received in finished goods
inventory on 01/10/94 are considered to be the
700 units of Good A shipped on 01/15/94;
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(3) 1,000 units of the 2,000 units of non-origi-
nating Good A that were received in finished
goods inventory on 01/16/94 are considered to
be the 1,000 units of Good A shipped on 01/20/
94; and
(4) 900 units of the remaining 1,000 units of
non-originating Good A that were received in
finished goods inventory on 01/16/94 are con-
sidered to be the 900 units of Good A shipped
on 01/23/94.

Example 3: Average method

Exporter A chooses to determine the origin
of Good A on a monthly basis. Exporter A ex-
ported 3,000 units of Good A during the
month of February 1994. The origin of the
units of Good A exported during that month
is determined on the basis of the preceding
month, that is January 1994.

By applying the average method:
the ratio of originating goods to all goods in
finished goods inventory for the month of
January 1994 is 40.4% (2,100 units/5,200 units);
based on that ratio, 1,212 units (3,000 units x
.404) of Good A shipped in February 1994 are
considered to be originating goods and 1,788
units (3,000 units — 1,212 units) of Good A are
considered to be non-originating goods; and
that ratio is applied to the units of Good A
remaining in finished goods inventory on
January 31, 1994: 1,010 units (2,500 units x .404)
are considered to be originating goods and
1,490 units (2,500 units — 1,010 units) are con-
sidered to be non-originating goods.

SCHEDULE XI

METHOD FOR CALCULATING NON-
ALLOWABLE INTEREST COSTS

DEFINITIONS AND INTERPRETATION

SECTION 1. DEFINITIONS.

For purposes of this Schedule,

‘“‘fixed-rate contract’” means a loan contract,
installment purchase contract or other fi-
nancing agreement in which the interest
rate remains constant throughout the life of
the contract or agreement;

“linear interpolation’ means, with respect
to the yield on federal government debt obli-
gations, the application of the following
mathematical formula:

A+ [(B-A)x(E-D)/(C-D)]

where

A is the yield on federal government debt
obligations that are nearest in maturity
but of shorter maturity than the weight-
ed average principal maturity of the pay-
ment schedule under the fixed-rate con-
tract or variable-rate contract to which
they are being compared,

B is the yield on federal government debt
obligations that are nearest in maturity
but of greater maturity than the weight-
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ed average principal maturity of that
payment schedule,
C is the maturity of federal government
debt obligations that are nearest in ma-
turity but of greater maturity than the
weighted average principal maturity of
that payment schedule,
D is the maturity of federal government
debt obligations that are nearest in ma-
turity but of shorter maturity than the
weighted average principal maturity of
that payment schedule, and
E is the weighted average principal ma-
turity of that payment schedule; ‘“‘pay-
ment schedule” means the schedule of
payments, whether on a weekly, bi-week-
ly, monthly, yearly or other basis, of
principal and interest, or any combina-
tion thereof, made by a producer to a
lender in accordance with the terms of a
fixed-rate contract or variable-rate con-
tract;
‘“‘variable-rate contract’’ means a loan con-
tract, installment purchase contract or
other financing agreement in which the in-
terest rate is adjusted at intervals during
the life of the contract or agreement in ac-
cordance with its terms;
‘“‘weighted average principal maturity”
means, with respect to fixed-rate contracts
and variable-rate contracts, the number of
years, or portion thereof, that is equal to the
number obtained by
(a) dividing the sum of the weighted prin-
cipal payments,
(1) in the case of a fixed-rate contract, by
the original amount of the loan, and
(ii) in the case of a variable-rate con-
tract, by the principal balance at the be-
ginning of the interest rate period for
which the weighted principal payments
were calculated, and
(b) rounding the amount determined under
paragraph (a) to the nearest single decimal
place and, where that amount is the mid-
point between two such numbers, to the
greater of those two numbers;
‘“‘weighted principal payment’’ means,
(a) with respect to fixed-rate contracts, the
amount determined by multiplying each
principal payment under the contract by
the number of years, or portion thereof, be-
tween the date the producer entered into
the contract and the date of that principal
payment, and
(b) with respect to variable-rate contracts
(i) the amount determined by multi-
plying each principal payment made dur-
ing the current interest rate period by
the number of years, or portion thereof,
between the beginning of that interest
rate period and the date of that payment,
and
(ii) the amount equal to the outstanding
principal owing, but not necessarily due,
at the end of the current interest rate pe-
riod, multiplied by the number of years,
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or portion thereof, between the begin-
ning and the end of that interest rate pe-
riod;
‘“‘yield on federal government debt obliga-
tions’ means
(a) in the case of a producer located in Can-
ada, the yield for federal government debt
obligations set out in the Bank of Canada’s
Weekly Financial Statistics
(i) where the interest rate is adjusted at
intervals of less than one year, under the
title ‘“‘Treasury Bills”’, and
(ii) in any other case, under the title
“Selected Government of Canada bench-
mark bond yields”’,
for the week that the producer entered
into the contract or the week of the most
recent interest rate adjustment date, if
any, under the contract,
(b) in the case of a producer located in
Mexico, the yield for federal government
debt obligations set out in La Seccion de
Indicadores Monetarios, Financieros, y de
Finaneas Publicas, de los Indicadores
Economicos, published by the Banco de
Mexico under the title ‘“‘Certificados de la
Tesoreria de la Federacion’ for the week
that the producer entered into the con-
tract or the week of the most recent inter-
est rate adjustment date, if any, under the
contract, and
(c) in the case of a producer located in the
United States, the yield for federal govern-
ment debt obligations set out in the Fed-
eral Reserve statistical release (H.15) Se-
lected Interest Rates
(i) where the interest rate is adjusted at
intervals of less than one year, under the
title “U.S. government securities, Treas-
ury bills, Secondary market’, and
(ii) in any other case, under the title
“U.S. Government Securities, Treasury
constant maturities’’,
for the week that the producer entered
into the contract or the week of the most
recent interest rate adjustment date, if
any, under the contract.

GENERAL

SECTION 2.

For purposes of calculating non-allowable
interest costs
(a) with respect to a fixed-rate contract,
the interest rate under that contract shall
be compared with the yield on federal gov-
ernment debt obligations that have matu-
rities of the same length as the weighted
average principal maturity of the payment
schedule under the contract (that yield de-
termined by linear interpolation, where
necessary);
(b) with respect to a variable-rate contract
(i) in which the interest rate is adjusted
at intervals of less than or equal to one
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year, the interest rate under that con-
tract shall be compared with the yield on
federal government debt obligations that
have maturities closest in length to the
interest rate adjustment period of the
contract, and
(ii) in which the interest rate is adjusted
at intervals of greater than one year, the
interest rate under the contract shall be
compared with the yield on federal gov-
ernment debt obligations that have ma-
turities of the same length as the weight-
ed average principal maturity of the pay-
ment schedule under the contract (that
yield determined by linear interpolation,
where necessary); and
(c) with respect to a fixed-rate or variable-
rate contract in which the weighted aver-
age principal maturity of the payment
schedule under the contract is greater than
the maturities offered on federal govern-
ment debt obligations, the interest rate
under the contract shall be compared to
the yield on federal government debt obli-
gations that have maturities closest in
length to the weighted average principal
maturity of the payment schedule under
the contract.

ADDENDUM

“EXAMPLE” ILLUSTRATING THE APPLI-
CATION OF THE METHOD FOR CALCU-
LATING NON-ALLOWABLE INTEREST
COSTS IN THE CASE OF A FIXED-RATE
CONTRACT

The following example is based on the fig-

ures set out in the table below and on the
following assumptions:

(a) a producer in a NAFTA country bor-
rows $1,000,000 from a person of the same
NAFTA country under a fixed-rate con-
tract;

(b) under the terms of the contract, the
loan is payable in 10 years with interest
paid at the rate of 6 percent per year on
the declining principal balance;

(c) the payment schedule calculated by the
lender based on the terms of the contract
requires the producer to make annual pay-
ments of principal and interest of
$135,867.36 over the life of the contract;

(d) there are no federal government debt
obligations that have maturities equal to
the 6-year weighted average principal ma-
turity of the contract; and

(e) the federal government debt obligations
that are nearest in maturity to the weight-
ed average principal maturity of the con-
tract are of 5- and 7-year maturities, and
the yields on them are 4.7 percent and 5.0
percent, respectively.
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Years of loan Principal balance? | Interest payment2 P"”ﬁ:gﬁ{fay' Payment schedule We'%';tsggr:'{lc'pal
1. $924,132.04 $60,000.00 $75,867.96 $135,867.96 $75,867.96
2 843,712.00 55,447.92 80,420.04 135,867.96 160,840.08
3 758,466.76 50,622.72 85,245.24 135,867.96 255,735.72
4 668,106.81 45,508.01 90,359.95 135,867.96 361,439.82
5 572,325.26 40,086.41 95,781.55 135,867.96 478,907.76
6 470,796.81 34,339.52 101,528.44 135,867.96 609,170.67
7 363,176.66 28,247.81 107,620.15 135,867.96 753,341.06
8 249,099.30 21,790.60 114,077.36 135,867.96 912,618.88
9 . 128,177.30 14,945.96 120,922.00 135,867.96 1,088,298.02
10 . (0.00) 7,690.66 128,177.32 135,867.96 1,281,773.22

$5,977,993.19

1The principal balance represents the loan balance at the end of each full year the loan is in effect and is calculated by sub-
tracting the current year’s principal payment from the prior year’s ending loan balance.
2|nterest payments are calculated by multiplying the prior year’s ending loan balance by the contract interest rate of 6 percent.
3 Principal payments are calculated by subtracting the current year's interest payments from the annual payment schedule

amount.

4The weighted principal payment is determined by, for each year of the loan, multiplying that year’s principal payment by the

number of years the loan had been in effect at the end of that year.

5The weighted average principal maturity of the contract is calculated by dividing the sum of the weighted principal payments

by the original loan amount and rounding the amount determined to the nearest decimal place.

Weighted Average Principal Maturity
$5,977,993.19 / $1,000,000 = 5.977993 or 6
years?®
By applying the above method:
(1) the weighted average principal matu-
rity of the payment schedule under the 6
percent contract is 6 years;
(2) the yields on the closest maturities for
comparable federal government debt obli-
gations of 5 years and 7 years are 4.7 per-
cent and 5.0 percent, respectively; there-
fore, using linear interpolation, the yield
on a federal government debt obligation
that has a maturity equal to the weighted
average principal maturity of the contract
is 4.85 percent. This number is calculated
as follows:

4.7 + [((5.0—4.T) x (6—5)) / (T—5)]

=4.7+0.15

=4.85%; and

(3) the producer’s contract interest rate of

6 percent is within 700 basis points of the
4.85 percent yield on the comparable fed-
eral government debt obligation; therefore,
none of the producer’s interest costs are
considered to be non-allowable interest
costs for purposes of the definition ‘‘non-
allowable interest costs.”

“EXAMPLE” ILLUSTRATING THE APPLI-
CATION OF THE METHOD FOR CALCU-
LATING NON-ALLOWABLE INTEREST
COSTS IN THE CASE OF A VARIABLE-
RATE CONTRACT

The following example is based on the fig-
ures set out in the tables below and on the
following assumptions:

(a) a producer in a NAFTA country bor-
rows $1,000,000 from a person of the same
NAFTA country under a variable-rate con-
tract;

(b) under the terms of the contract, the
loan is payable in 10 years with interest
paid at the rate of 6 percent per year for
the first two years and 8 percent per year
for the next two years on the principal bal-
ance, with rates adjusted each two years
after that;

(c) the payment schedule calculated by the
lender based on the terms of the contract
requires the producer to make annual pay-
ments of principal and interest of
$135,867.96 for the first two years of the
loan, and of $146,818.34 for the next two
years of the loan;

(d) there are no federal government debt
obligations that have maturities equal to
the 1.9-year weighted average principal
maturity of the first two years of the con-
tract;

(e) there are no federal government debt
obligations that have maturities equal to
the 1.9-year weighted average principal
maturity of the third and fourth years of
the contract; and

(f) the federal government debt obligations
that are nearest in maturity to the weight-
ed average principal maturity of the con-
tract are 1- and 2-year maturities, and the
yields on them are 3.0 percent and 3.5 per-
cent respectively.

Beginning of Principal bal- o Interest pay- Principal pay- | Payment sched- | Weighted prin-
year ance Interest rate (%) ment ule cipal payment

1. $1,000,000.00 6.00 $60,000.00 $75,867.96 $135,867.96 $75,867.96

2 . 924,132.04 6.00 55,447.92 80,420.04 135,867.96 1,848,264.08
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Beginning of
year

Principal bal-
ance

Interest rate (%)

Interest pay-
ment

Principal pay-
ment

Payment sched-
ule

Weighted prin-
cipal payment

$1,924,132.04

Weighted Average Principal Maturity
$1,924,132.04/$1,000,000 = 1.92413204 or 1.9

years
By applying the above method:

(1) the weighted average principal matu-
rity of the payment schedule of the first
two years of the contract is 1.9 years;

(2) the yield on the closest maturities of fed-
eral government debt obligations of 1 year
and 2 years are 3.0 and 3.5 percent, respec-
tively; therefore, using linear interpola-
tion, the yield on a federal government
debt obligation that has a maturity equal
to the weighted average principal maturity
of the payment schedule of the first two
years of the contract is 3.456 percent. This
amount is calculated as follows:

3.0 + [((8.56—3.0) x (1.9—1.0)) / (2.0—1.0)]

=3.0+0.45

=3.45%; and
(3) the producer’s contract rate of 6 percent
for the first two years of the loan is within
700 basis points of the 3.45 percent yield on
federal government debt obligations that
have maturities equal to the 1.9-year
weighted average principal maturity of the
payment schedule of the first two years of
the producer’s loan contract; therefore,
none of the producer’s interest costs are
considered to be non-allowable interest
costs for purposes of the definition ‘‘non-
allowable interest costs.

Beginning of Principal bal- o Interest pay- Principal pay- | Payment sched- | Weighted prin-
year ance Interest rate (%) ment ment ule cipal payment
1. $1,000,000.00 6.00 $60,000.00 $75,867.96 $135,867.96
2 924,132.04 6.00 55,447.92 80,420.04 135,867.96
3 843,712.01 8.00 67,496.96 79,321.38 146,818.34 $79,321.38
4 764,390.62 8.00 61,151.25 85,667.09 146,818.34 1,528,781.24
$1,608,102.62

Weighted Average Principal Maturity
$1,608,102.62 / $843,712.01 = 1.905985 or 1.9
years

By applying the above method:

(1) the weighted average principal matu-
rity of the payment schedule under the
first two years of the contract is 1.9 years;
(2) the federal government debt obligations
that are nearest in maturities to the
weighted average principal maturity of the
contract are 1- and 2-year maturities, and
the yields on them are 3.0 and 3.5 percent,
respectively; therefore, using linear inter-
polation, the yield on a federal government
debt obligation that has a maturity equal
to the weighted average principal maturity
of the payment schedule of the first two
years of the contract is 3.45 percent. This
amount is calculated as follows:

3.0 + [((3.5 —3.0) x (1.9 — 1.0)) / (2.0 — 1.0)]

=3.0+0.45

=3.45%
(3) the producer’s contract interest rate,
for the third and fourth years of the loan,
of 8 percent is within 700 basis points of the
3.45 percent yield on federal government
debt obligations that have maturities
equal to the 1.9-year weighted average
principal maturity of the payment sched-
ule under the third and fourth years of the
producer’s loan contract; therefore, none of

the producer’s interest costs are considered
to be non-allowable interest costs for pur-
poses of the definition ‘‘non-allowable in-
terest costs”’.

SCHEDULE XII

GENERALLY ACCEPTED ACCOUNTING
PRINCIPLES

SECTION 1.

Generally Accepted Accounting Principles
means the recognized consensus or substan-
tial authoritative support in the territory of
a NAFTA country with respect to the record-
ing of revenues, expenses, costs, assets and
liabilities, disclosure of information and
preparation of financial statements. These
standards may be broad guidelines of general
application as well as detailed standards,
practices and procedures.

SECTION 2.

For purposes of Generally Accepted Ac-
counting Principles, the recognized con-
sensus or authoritative support are referred
to or set out in the following publications:

(a) with respect to the territory of Canada,

The Canadian Institute of Chartered Account-

ants Handbook, as updated from time to

time;
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(b) with respect to the territory of Mexico,
Los Principios de Contabilidad Generalmente
Aceptados, issued by the Instituto Mexicano
de Contadores Publicos A.C. (IMCP), includ-
ing the boletines complementarios, as up-
dated from time to time; and
(c) with respect to the territory of the
United States,
(i) the following publications of the
American Institute of Certified Public
Accountants (AICPA), as updated from
time to time:
(A) AICPA Professional Standards,
(B) Committee on Accounting Proce-
dure Accounting Research Bulletins,
(C) Accounting Principles Board Opin-
ions and Statements,
(D) APB Accounting and Auditing
Guides,
(E) AICPA Statements of Position, and
(F) AICPA Issues Papers and Practice
Bulletins,
(ii) the following publications of the Fi-
nancial Accounting Standards Board
(FASB), as updated from time to time:
(A) FASB Accounting Standards and
Interpretations,
(B) FASB Technical Bulletins, and
(C) FASB Concepts Statements.

[T.D. 95-68, 60 FR 46364, Sept. 6, 1995, as
amended by T.D. 02-15, 67 FR 15482, Apr. 2,
2002; 67 FR 19810, Apr. 23, 2002; CBP Dec. 15-
07, 80 FR 26830, May 11, 2015]

PART 191—DRAWBACK

Sec.
191.0 Scope.
191.0a Claims filed under NAFTA.

Subpart A—General Provisions

191.1 Authority of the Commissioner of Cus-
toms.

191.2 Definitions.

191.3 Duties and fees subject or not subject
to drawback.

191.4 Merchandise in which a U.S. Govern-
ment interest exists.

191.5 Guantanamo Bay, insular possessions,
trust territories.

191.6 Authority to sign drawback docu-
ments.

191.7 General manufacturing drawback rul-
ing.

191.8 Specific manufacturing drawback rul-
ing.

191.9 Agency.

191.10 Certificate of delivery.

191.11 Tradeoff.

191.12 Claim filed under incorrect provision.

191.13 Packaging materials.

191.14 Identification of merchandise or arti-
cles by accounting method.

191.15 Recordkeeping.
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Subpart B—Manufacturing Drawback

191.21 Direct identification drawback.

191.22 Substitution drawback.

191.23 Methods of claiming drawback.

191.24 Certificate of manufacture and deliv-

ery.

191.25 Destruction under Customs super-
vision.

191.26 Recordkeeping for manufacturing
drawback.

191.27 Time limitations.
191.28 Person entitled to claim drawback.

Subpart C—Unused Merchandise
Drawback

191.31
191.32
191.33

Direct identification.

Substitution drawback.

Person entitled to claim drawback.

191.34 Certificate of delivery required.

191.35 Notice of intent to export; examina-
tion of merchandise.

191.36 Failure to file Notice of Intent to Ex-
port, Destroy or Return Merchandise for
Purposes of Drawback.

191.37 Destruction under Customs super-
vision.

191.38 Records.

Subpart D—Rejected Merchandise

191.41 Rejected merchandise drawback.

191.42 Procedure.

191.43 Unused merchandise claim.

191.44 Destruction under Customs super-
vision.

Subpart E—Completion of Drawback
Claims

191.561 Completion of drawback claims.

191.52 Rejecting, perfecting or amending
claims.

191.53 Restructuring of claims.

Subpart F—Verification of Claims

191.61 Verification of drawback claims.
191.62 Penalties.

Subpart G—Exportation and Destruction

191.71 Drawback on articles destroyed under
Customs supervision.

191.72 Exportation procedures.

191.73 Export summary procedure.

191.74 Exportation by mail.

191.75 Exportation by the Government.

191.76 Landing certificate.

Subpart H—Liquidation and Protest of
Drawback Entries

191.81 Liquidation.
191.82 Person entitled to claim drawback.
191.83 Person entitled to receive payment.
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