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time you reported them to the Com-
mission; the entity later provided your
information to the Commission, or pro-
vided results of an audit or investiga-
tion initiated in whole or in part in re-
sponse to information you reported to
the entity; and the information the en-
tity provided to the Commission satis-
fies either paragraph (c)(1) or (c)(2) of
this section. Under this paragraph
(¢)(3), you must also submit the same
information to the Commission in ac-
cordance with the procedures set forth
in §240.21F-9 within 120 days of pro-
viding it to the entity.

(d) An action generally means a sin-
gle captioned judicial or administra-
tive proceeding brought by the Com-
mission. Notwithstanding the fore-
going:

(1) For purposes of making an award
under §240.21F-10 of this chapter, the
Commission will treat as a Commission
action two or more administrative or
judicial proceedings brought by the
Commission if these proceedings arise
out of the same nucleus of operative
facts; or

(2) For purposes of determining the
payment on an award under §240.21F-14
of this chapter, the Commission will
deem as part of the Commission action
upon which the award was based any
subsequent Commission proceeding
that, individually, results in a mone-
tary sanction of $1,000,000 or less, and
that arises out of the same nucleus of
operative facts.

(e) Monetary sanctions means any
money, including penalties,
disgorgement, and interest, ordered to
be paid and any money deposited into a
disgorgement fund or other fund pursu-
ant to Section 308(b) of the Sarbanes-
Oxley Act of 2002 (15 U.S.C. 7246(b)) as a
result of a Commission action or a re-
lated action.

(f) Appropriate regulatory agency
means the Commission, the Comp-
troller of the Currency, the Board of
Governors of the Federal Reserve Sys-
tem, the Federal Deposit Insurance
Corporation, the Office of Thrift Super-
vision, and any other agencies that
may be defined as appropriate regu-
latory agencies under Section 3(a)(34)
of the Exchange Act (15 TU.S.C.
78c(a)(34)).
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(g) Appropriate regulatory authority
means an appropriate regulatory agen-
cy other than the Commission.

(h) Self-regulatory organization means
any national securities exchange, reg-
istered securities association, reg-
istered clearing agency, the Municipal
Securities Rulemaking Board, and any
other organizations that may be de-
fined as self-regulatory organizations
under Section 3(a)(26) of the Exchange
Act (15 U.S.C. 78c(a)(26)).

§240.21F-5 Amount of award.

(a) The determination of the amount
of an award is in the discretion of the
Commission.

(b) If all of the conditions are met for
a whistleblower award in connection
with a Commission action or a related
action, the Commission will then de-
cide the percentage amount of the
award applying the criteria set forth in
§240.21F-6 of this chapter and pursuant
to the procedures set forth in
§§240.21F-10 and 240.21F-11 of this chap-
ter. The amount will be at least 10 per-
cent and no more than 30 percent of the
monetary sanctions that the Commis-
sion and the other authorities are able
to collect. The percentage awarded in
connection with a Commission action
may differ from the percentage award-
ed in connection with a related action.

(c) If the Commission makes awards
to more than one whistleblower in con-
nection with the same action or related
action, the Commission will determine
an individual percentage award for
each whistleblower, but in no event
will the total amount awarded to all
whistleblowers in the aggregate be less
than 10 percent or greater than 30 per-
cent of the amount the Commission or
the other authorities collect.

§240.21F-6 Criteria for determining
amount of award.

In exercising its discretion to deter-
mine the appropriate award percent-
age, the Commission may consider the
following factors in relation to the
unique facts and circumstances of each
case, and may increase or decrease the
award percentage based on its analysis
of these factors. In the event that
awards are determined for multiple
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whistleblowers in connection an ac-
tion, these factors will be used to de-
termine the relative allocation of
awards among the whistleblowers.

(a) Factors that may increase the
amount of a whistleblower’s award. In de-
termining whether to increase the
amount of an award, the Commission
will consider the following factors,
which are not listed in order of impor-
tance.

(1) Significance of the information pro-
vided by the whistleblower. The Commis-
sion will assess the significance of the
information provided by a whistle-
blower to the success of the Commis-
sion action or related action. In consid-
ering this factor, the Commission may
take into account, among other things:

(i) The nature of the information pro-
vided by the whistleblower and how it
related to the successful enforcement
action, including whether the reli-
ability and completeness of the infor-
mation provided to the Commission by
the whistleblower resulted in the con-
servation of Commission resources;

(ii) The degree to which the informa-
tion provided by the whistleblower sup-
ported one or more successful claims
brought in the Commission or related
action.

(2) Assistance provided by the whistle-
blower. The Commission will assess the
degree of assistance provided by the
whistleblower and any legal represent-
ative of the whistleblower in the Com-
mission action or related action. In
considering this factor, the Commis-
sion may take into account, among
other things:

(i) Whether the whistleblower pro-
vided ongoing, extensive, and timely
cooperation and assistance by, for ex-
ample, helping to explain complex
transactions, interpreting Kkey evi-
dence, or identifying new and produc-
tive lines of inquiry;

(ii) The timeliness of the whistle-
blower’s initial report to the Commis-
sion or to an internal compliance or re-
porting system of business organiza-
tions committing, or impacted by, the
securities violations, where appro-
priate;

(iii) The resources conserved as a re-
sult of the whistleblower’s assistance;

(iv) Whether the whistleblower ap-
propriately encouraged or authorized
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others to assist the staff of the Com-
mission who might otherwise not have
participated in the investigation or re-
lated action;

(v) The efforts undertaken by the
whistleblower to remediate the harm
caused by the violations, including as-
sisting the authorities in the recovery
of the fruits and instrumentalities of
the violations; and

(vi) Any unique hardships experi-
enced by the whistleblower as a result
of his or her reporting and assisting in
the enforcement action.

(3) Law enforcement interest. The Com-
mission will assess its programmatic
interest in deterring violations of the
securities laws by making awards to
whistleblowers who provide informa-
tion that leads to the successful en-
forcement of such laws. In considering
this factor, the Commission may take
into account, among other things:

(i) The degree to which an award en-
hances the Commission’s ability to en-
force the Federal securities laws and
protect investors; and

(ii) The degree to which an award en-
courages the submission of high qual-
ity information from whistleblowers by
appropriately rewarding whistle-
blowers’ submission of significant in-
formation and assistance, even in cases
where the monetary sanctions avail-
able for collection are limited or poten-
tial monetary sanctions were reduced
or eliminated by the Commission be-
cause an entity self-reported a securi-
ties violation following the whistle-
blower’s related internal disclosure, re-
port, or submission.

(iii) Whether the subject matter of
the action is a Commission priority,
whether the reported misconduct in-
volves regulated entities or fiduciaries,
whether the whistleblower exposed an
industry-wide practice, the type and
severity of the securities violations,
the age and duration of misconduct,
the number of violations, and the iso-
lated, repetitive, or ongoing nature of
the violations; and

(iv) The dangers to investors or oth-
ers presented by the underlying viola-
tions involved in the enforcement ac-
tion, including the amount of harm or
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potential harm caused by the under-
lying violations, the type of harm re-
sulting from or threatened by the un-
derlying violations, and the number of
individuals or entities harmed.

(4) Participation in internal compliance
systems. The Commission will assess
whether, and the extent to which, the
whistleblower and any legal represent-
ative of the whistleblower participated
in internal compliance systems. In con-
sidering this factor, the Commission
may take into account, among other
things:

(i) Whether, and the extent to which,
a whistleblower reported the possible
securities violations through internal
whistleblower, legal or compliance pro-
cedures before, or at the same time as,
reporting them to the Commission; and

(ii) Whether, and the extent to which,
a whistleblower assisted any internal
investigation or inquiry concerning the
reported securities violations.

(b) Factors that may decrease the
amount of a whistleblower’s award. In de-
termining whether to decrease the
amount of an award, the Commission
will consider the following factors,
which are not listed in order of impor-
tance.

(1) Culpability. The Commission will
assess the culpability or involvement
of the whistleblower in matters associ-
ated with the Commission’s action or
related actions. In considering this fac-
tor, the Commission may take into ac-
count, among other things:

(i) The whistleblower’s role in the se-
curities violations;

(ii) The whistleblower’s education,
training, experience, and position of re-
sponsibility at the time the violations
occurred;

(iii) Whether the whistleblower acted
with scienter, both generally and in re-
lation to others who participated in
the violations;

(iv) Whether the whistleblower finan-
cially benefitted from the violations;

(v) Whether the whistleblower is a re-
cidivist;

(vi) The egregiousness of the under-
lying fraud committed by the whistle-
blower; and

(vii) Whether the whistleblower
knowingly interfered with the Commis-
sion’s investigation of the violations or
related enforcement actions.
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(2) Unreasonable reporting delay. The
Commission will assess whether the
whistleblower unreasonably delayed re-
porting the securities violations. In
considering this factor, the Commis-
sion may take into account, among
other things:

(i) Whether the whistleblower was
aware of the relevant facts but failed
to take reasonable steps to report or
prevent the violations from occurring
or continuing;

(ii) Whether the whistleblower was
aware of the relevant facts but only re-
ported them after learning about a re-
lated inquiry, investigation, or enforce-
ment action; and

(iii) Whether there was a legitimate
reason for the whistleblower to delay
reporting the violations.

(3) Interference with internal compli-
ance and reporting systems. The Com-
mission will assess, in cases where the
whistleblower interacted with his or
her entity’s internal compliance or re-
porting system, whether the whistle-
blower undermined the integrity of
such system. In considering this factor,
the Commission will take into account
whether there is evidence provided to
the Commission that the whistleblower
knowingly:

(i) Interfered with an entity’s estab-
lished legal, compliance, or audit pro-
cedures to prevent or delay detection
of the reported securities violation;

(ii) Made any material false, ficti-
tious, or fraudulent statements or rep-
resentations that hindered an entity’s
efforts to detect, investigate, or reme-
diate the reported securities viola-
tions; and

(iii) Provided any false writing or
document knowing the writing or docu-
ment contained any false, fictitious or
fraudulent statements or entries that
hindered an entity’s efforts to detect,
investigate, or remediate the reported
securities violations.

§240.21F-7 Confidentiality of submis-
sions.

(a) Section 21F(h)(2) of the Exchange
Act (15 U.S.C. 78u-6(h)(2)) requires that
the Commission not disclose informa-
tion that could reasonably be expected
to reveal the identity of a whistle-
blower, except that the Commission

673



		Superintendent of Documents
	2020-01-15T09:51:09-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




