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such form, and under such cir-
cumstances as are required by §§ 23.150 
through 23.161. 

(b) Contents of the documentation. The 
margin documentation shall: 

(1) Specify the methods, procedures, 
rules, inputs, and data sources to be 
used for determining the value of 
uncleared swaps for purposes of calcu-
lating variation margin; 

(2) Describe the methods, procedures, 
rules, inputs, and data sources to be 
used to calculate initial margin for 
uncleared swaps entered into between 
the covered swap entity and the 
counterparty; and 

(3) Specify the procedures by which 
any disputes concerning the valuation 
of uncleared swaps, or the valuation of 
assets collected or posted as initial 
margin or variation margin may be re-
solved. 

§ 23.159 Special rules for affiliates. 
(a) Initial margin. (1) Except as pro-

vided in paragraph (c) of this section, a 
covered swap entity shall not be re-
quired to collect initial margin from a 
margin affiliate provided that the cov-
ered swap entity meets the following 
conditions: 

(i) The swaps are subject to a central-
ized risk management program that is 
reasonably designed to monitor and to 
manage the risks associated with the 
inter-affiliate swaps; and 

(ii) The covered swap entity ex-
changes variation margin with the 
margin affiliate in accordance with 
paragraph (b) of this section. 

(2)(i) A covered swap entity shall post 
initial margin to any margin affiliate 
that is a swap entity subject to the 
rules of a Prudential Regulator in an 
amount equal to the amount that the 
swap entity is required to collect from 
the covered swap entity pursuant to 
the rules of the Prudential Regulator. 

(ii) A covered swap entity shall not 
be required to post initial margin to 
any other margin affiliate pursuant to 
§§ 23.150 through 23.161. 

(b) Variation margin. Each covered 
swap entity shall post and collect vari-
ation margin with each margin affil-
iate that is a swap entity or a financial 
end user in accordance with all appli-
cable provisions of §§ 23.150 through 
23.161. 

(c) Foreign margin affiliates. (1) For 
purposes of this section, the term out-
ward facing margin affiliate means a 
margin affiliate that enters into swaps 
with third parties. 

(2) Except as provided in paragraph 
(c)(3) of this section, each covered swap 
entity shall collect initial margin in 
accordance with all applicable provi-
sions of §§ 23.150 through 23.161 from 
each margin affiliate that meets the 
following criteria: 

(i) The margin affiliate is a financial 
end user; 

(ii) The margin affiliate enters into 
swaps with third parties, or enters into 
swaps with any other margin affiliate 
that, directly or indirectly (including 
through a series of transactions), en-
ters into swaps with third parties, for 
which the provisions of §§ 23.150 
through 23.161 would apply if any such 
margin affiliate were a swap entity; 
and 

(iii) Any such outward facing margin 
affiliate is located in a jurisdiction 
that the Commission has not found to 
be eligible for substituted compliance 
with regard to the provisions of §§ 23.150 
through 23.161 and does not collect ini-
tial margin for such swaps in a manner 
that would comply with the provisions 
of §§ 23.150 through 23.161. 

(3) The custodian for initial margin 
collected pursuant to paragraph (c)(1) 
of this section may be the covered swap 
entity or a margin affiliate of the cov-
ered swap entity. 

§ 23.160 Cross-border application. 
(a) Definitions. For purposes of this 

section only: 
(1) Foreign Consolidated Subsidiary 

means a non-U.S. CSE in which an ulti-
mate parent entity that is a U.S. per-
son has a controlling financial interest, 
in accordance with U.S. GAAP, such 
that the U.S. ultimate parent entity 
includes the non-U.S. CSE’s operating 
results, financial position and state-
ment of cash flows in the U.S. ultimate 
parent entity’s consolidated financial 
statements, in accordance with U.S. 
GAAP. 

(2) Guarantee means an arrangement 
pursuant to which one party to an 
uncleared swap has rights of recourse 
against a guarantor, with respect to its 
counterparty’s obligations under the 
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uncleared swap. For these purposes, a 
party to an uncleared swap has rights 
of recourse against a guarantor if the 
party has a conditional or uncondi-
tional legally enforceable right to re-
ceive or otherwise collect, in whole or 
in part, payments from the guarantor 
with respect to its counterparty’s obli-
gations under the uncleared swap. In 
addition, in the case of any arrange-
ment pursuant to which the guarantor 
has a conditional or unconditional le-
gally enforceable right to receive or 
otherwise collect, in whole or in part, 
payments from any other guarantor 
with respect to the counterparty’s obli-
gations under the uncleared swap, such 
arrangement will be deemed a guar-
antee of the counterparty’s obligations 
under the uncleared swap by the other 
guarantor. 

(3) International standards mean the 
margin policy framework for non- 
cleared, bilateral derivatives issued by 
the Basel Committee on Banking Su-
pervision and the International Organi-
zation of Securities in September 2013, 
as subsequently updated, revised, or 
otherwise amended, or any other inter-
national standards, principles or guid-
ance relating to margin requirements 
for non-cleared, bilateral derivatives 
that the Commission may in the future 
recognize, to the extent that they are 
consistent with United States law (in-
cluding the margin requirements in the 
Commodity Exchange Act). 

(4) Non-U.S. CSE means a covered 
swap entity that is not a U.S. person. 
The term ‘‘non-U.S. CSE’’ includes a 
‘‘Foreign Consolidated Subsidiary’’ or 
a U.S. branch of a non-U.S. CSE. 

(5) Non-U.S. person means any person 
that is not a U.S. person. 

(6) Ultimate parent entity means the 
parent entity in a consolidated group 
in which none of the other entities in 
the consolidated group has a control-
ling interest, in accordance with U.S. 
GAAP. 

(7) United States means the United 
States of America, its territories and 
possessions, any State of the United 
States, and the District of Columbia. 

(8) U.S. CSE means a covered swap en-
tity that is a U.S. person. 

(9) U.S. GAAP means U.S. generally 
accepted accounting principles. 

(10) U.S. person means: 

(i) A natural person who is a resident 
of the United States; 

(ii) An estate of a decedent who was 
a resident of the United States at the 
time of death; 

(iii) A corporation, partnership, lim-
ited liability company, business or 
other trust, association, joint-stock 
company, fund or any form of entity 
similar to any of the foregoing (other 
than an entity described in paragraph 
(a)(10)(iv) or (v) of this section) (a 
‘‘legal entity’’), in each case that is or-
ganized or incorporated under the laws 
of the United States or that has its 
principal place of business in the 
United States, including any branch of 
such legal entity; 

(iv) A pension plan for the employees, 
officers or principals of a legal entity 
described in paragraph (a)(10)(iii) of 
this section, unless the pension plan is 
primarily for foreign employees of such 
entity; 

(v) A trust governed by the laws of a 
state or other jurisdiction in the 
United States, if a court within the 
United States is able to exercise pri-
mary supervision over the administra-
tion of the trust; 

(vi) A legal entity (other than a lim-
ited liability company, limited liabil-
ity partnership or similar entity where 
all of the owners of the entity have 
limited liability) that is owned by one 
or more persons described in para-
graphs (a)(10)(i) through (v) of this sec-
tion and for which such person(s) bears 
unlimited responsibility for the obliga-
tions and liabilities of the legal entity, 
including any branch of the legal enti-
ty; or 

(vii) An individual account or joint 
account (discretionary or not) where 
the beneficial owner (or one of the ben-
eficial owners in the case of a joint ac-
count) is a person described in para-
graphs (a)(10)(i) through (vi) of this sec-
tion. 

(b) Applicability of margin require-
ments. The requirements of §§ 23.150 
through 23.161 apply as follows. 

(1) Uncleared swaps of U.S. CSEs or 
Non-U.S. CSEs whose obligations under 
the relevant swap are guaranteed by a 
U.S. person—(i) Applicability of U.S. mar-
gin requirements; availability of sub-
stituted compliance for requirement to 
post initial margin. With respect to each 
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uncleared swap entered into by a U.S. 
CSE or a non-U.S. CSE whose obliga-
tions under the swap are guaranteed by 
a U.S. person, the U.S. CSE or non-U.S. 
CSE whose obligations under the swap 
are guaranteed by a U.S. person shall 
comply with the requirements of 
§§ 23.150 through 23.161 of this part, pro-
vided that the U.S. CSE or non-U.S. 
CSE whose obligations under the swap 
are guaranteed by a U.S. person may 
satisfy its requirement to post initial 
margin to certain counterparties to the 
extent provided in paragraph (b)(1)(ii) 
of this section. 

(ii) Compliance with foreign initial mar-
gin collection requirement. A covered 
swap entity that is covered by para-
graph (b)(1)(i) of this section may sat-
isfy its requirement to post initial 
margin under this part by posting ini-
tial margin in the form and amount, 
and at such times, that its 
counterparty is required to collect ini-
tial margin pursuant to a foreign juris-
diction’s margin requirements, but 
only to the extent that: 

(A) The counterparty is neither a 
U.S. person nor a non-U.S. person 
whose obligations under the relevant 
swap are guaranteed by a U.S. person; 

(B) The counterparty is subject to 
such foreign jurisdiction’s margin re-
quirements; and 

(C) The Commission has issued a 
comparability determination under 
paragraph (c) of this section (‘‘Com-
parability Determination’’) with re-
spect to such foreign jurisdiction’s re-
quirements regarding the posting of 
initial margin by the covered swap en-
tity (that is covered in paragraph (b)(1) 
of this section). 

(2) Uncleared swaps of Non-U.S. CSEs 
whose obligations under the relevant 
swap are not guaranteed by a U.S. per-
son—(i) Applicability of U.S. Margin re-
quirements except where an exclusion ap-
plies; Availability of substituted compli-
ance. With respect to each uncleared 
swap entered into by a non-U.S. CSE 
whose obligations under the relevant 
swap are not guaranteed by a U.S. per-
son, the non-U.S. CSE shall comply 
with the requirements of §§ 23.150 
through 23.161 except to the extent that 
an exclusion is available under para-
graph (b)(2)(ii) of this section, provided 
that a non-U.S. CSE whose obligations 

under the relevant swap are not guar-
anteed by a U.S. person may satisfy its 
margin requirements under this part to 
the extent provided in paragraphs 
(b)(2)(iii) and (b)(2)(iv) of this section. 

(ii) Exclusion. (A) Except as provided 
in paragraph (b)(2)(ii)(B) of this sec-
tion, a non-U.S. CSE shall not be re-
quired to comply with the require-
ments of §§ 23.150 through 23.161 with 
respect to each uncleared swap it en-
ters into to the extent that the fol-
lowing conditions are met: 

(1) The non-U.S. CSE’s obligations 
under the relevant swap are not guar-
anteed by a U.S. person; 

(2) The non-U.S. CSE is not a U.S. 
branch of a non-U.S. CSE; 

(3) The non-U.S. CSE is not a Foreign 
Consolidated Subsidiary; and 

(4) The counterparty to the uncleared 
swap is a non-U.S. person (excluding a 
Foreign Consolidated Subsidiary or the 
U.S. branch of a non-U.S. CSE), whose 
obligations under the relevant swap are 
not guaranteed by a U.S. person. 

(B) Notwithstanding paragraph 
(b)(2)(ii)(A) of this section, any 
uncleared swap of a non-U.S. CSE that 
meets the conditions for the Exclusion 
set forth in paragraph (b)(2)(ii)(A) must 
nevertheless comply with §§ 23.150 
through 23.161 if: 

(1) The uncleared swap of the non- 
U.S. CSE is not covered by a Com-
parability Determination with respect 
to the initial margin collection re-
quirements in the relevant foreign ju-
risdiction in accordance with para-
graph (c) of this section; and 

(2) The non-U.S. CSE enters into an 
inter-affiliate swap(s), transferring any 
risk arising out of the uncleared swap 
described in paragraph (b)(2)(ii)(B)(1) of 
this section directly or indirectly, to a 
margin affiliate (as the term ‘‘margin 
affiliate’’ is defined in § 23.151 of this 
part) that is a U.S. CSE or a U.S. Guar-
anteed CSE. 

(iii) Availability of substituted compli-
ance where the counterparty is not a U.S. 
CSE or a non-U.S. CSE whose obligations 
under the relevant swap are guaranteed 
by a U.S. person. Except to the extent 
that an exclusion is available under 
paragraph (b)(2)(ii) of this section, with 
respect to each uncleared swap entered 
into by a non-U.S. CSE whose obliga-
tions under the relevant swap are not 
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guaranteed by a U.S. person with a 
counterparty (except where the 
counterparty is either a U.S. CSE or a 
non-U.S. CSE whose obligations under 
the relevant swap are guaranteed by a 
U.S. person), the non-U.S. CSE whose 
obligations under the relevant swap are 
not guaranteed by a U.S. person may 
satisfy margin requirements under this 
part by complying with the margin re-
quirements of a foreign jurisdiction to 
which such non-U.S. CSE (whose obli-
gations under the relevant swap are 
not guaranteed by a U.S. person) is 
subject, but only to the extent that the 
Commission has issued a Com-
parability Determination under para-
graph (c) of this section for such for-
eign jurisdiction. 

(iv) Availability of substituted compli-
ance where the counterparty is a U.S. 
CSE or a non-U.S. CSE whose obligations 
under the relevant swap are guaranteed 
by a U.S. person. With respect to each 
uncleared swap entered into by a non- 
U.S. CSE whose obligations under the 
relevant swap are not guaranteed by a 
U.S. person with a counterparty that is 
a U.S. CSE or a non-U.S. CSE whose 
obligations under the relevant swap are 
guaranteed by a U.S. person, the non- 
U.S. CSE (whose obligations under the 
relevant swap are not guaranteed by a 
U.S. person) may satisfy its require-
ment to collect initial margin under 
this part by collecting initial margin 
in the form and amount, and at such 
times and under such arrangements, 
that the non-U.S. CSE (whose obliga-
tions under the relevant swap are not 
guaranteed by a U.S. Person) is re-
quired to collect initial margin pursu-
ant to a foreign jurisdiction’s margin 
requirements, provided that: 

(A) The non-U.S. CSE (whose obliga-
tions under the relevant swap are not 
guaranteed by a U.S. person) is subject 
to the foreign jurisdiction’s regulatory 
requirements; and 

(B) The Commission has issued a 
Comparability Determination with re-
spect to such foreign jurisdiction’s 
margin requirements. 

(c) Comparability determinations—(1) 
Eligibility requirements. The following 
persons may, either individually or col-
lectively, request a Comparability De-
termination with respect to some or all 

of the Commission’s margin require-
ments: 

(i) A covered swap entity that is eli-
gible for substituted compliance under 
this section; or 

(ii) A foreign regulatory authority 
that has direct supervisory authority 
over one or more covered swap entities 
and that is responsible for admin-
istering the relevant foreign jurisdic-
tion’s margin requirements. 

(2) Submission requirements. Persons 
requesting a Comparability Determina-
tion should provide the Commission 
(either by hard copy or electronically): 

(i) A description of the objectives of 
the relevant foreign jurisdiction’s mar-
gin requirements; 

(ii) A description of how the relevant 
foreign jurisdiction’s margin require-
ments address, at minimum, each of 
the following elements of the Commis-
sion’s margin requirements. Such de-
scription should identify the specific 
legal and regulatory provisions that 
correspond to each element and, if nec-
essary, whether the relevant foreign ju-
risdiction’s margin requirements do 
not address a particular element: 

(A) The products subject to the for-
eign jurisdiction’s margin require-
ments; 

(B) The entities subject to the for-
eign jurisdiction’s margin require-
ments; 

(C) The treatment of inter-affiliate 
derivative transactions; 

(D) The methodologies for calcu-
lating the amounts of initial and vari-
ation margin; 

(E) The process and standards for ap-
proving models for calculating initial 
and variation margin models; 

(F) The timing and manner in which 
initial and variation margin must be 
collected and/or paid; 

(G) Any threshold levels or amounts; 
(H) Risk management controls for 

the calculation of initial and variation 
margin; 

(I) Eligible collateral for initial and 
variation margin; 

(J) The requirements of custodial ar-
rangements, including segregation of 
margin and rehypothecation; 

(K) Margin documentation require-
ments; and 
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(L) The cross-border application of 
the foreign jurisdiction’s margin re-
gime. 

(iii) A description of the differences 
between the relevant foreign jurisdic-
tion’s margin requirements and the 
International Standards; 

(iv) A description of the ability of the 
relevant foreign regulatory authority 
or authorities to supervise and enforce 
compliance with the relevant foreign 
jurisdiction’s margin requirements. 
Such description should discuss the 
powers of the foreign regulatory au-
thority or authorities to supervise, in-
vestigate, and discipline entities for 
compliance with the margin require-
ments and the ongoing efforts of the 
regulatory authority or authorities to 
detect and deter violations of, and en-
sure compliance with, the margin re-
quirements; and 

(v) Copies of the foreign jurisdic-
tion’s margin requirements (including 
an English translation of any foreign 
language document); 

(vi) Any other information and docu-
mentation that the Commission deems 
appropriate. 

(3) Standard of review. The Commis-
sion will issue a Comparability Deter-
mination to the extent that it deter-
mines that some or all of the relevant 
foreign jurisdiction’s margin require-
ments are comparable to the Commis-
sion’s corresponding margin require-
ments. In determining whether the re-
quirements are comparable, the Com-
mission will consider all relevant fac-
tors, including: 

(i) The scope and objectives of the 
relevant foreign jurisdiction’s margin 
requirements; 

(ii) Whether the relevant foreign ju-
risdiction’s margin requirements 
achieve comparable outcomes to the 
Commission’s corresponding margin re-
quirements; 

(iii) The ability of the relevant regu-
latory authority or authorities to su-
pervise and enforce compliance with 
the relevant foreign jurisdiction’s mar-
gin requirements; and 

(iv) Any other facts and cir-
cumstances the Commission deems rel-
evant. 

(4) Reliance. Any covered swap entity 
that, in accordance with a Com-
parability Determination, complies 

with a foreign jurisdiction’s margin re-
quirements, would be deemed to be in 
compliance with the Commission’s cor-
responding margin requirements. Ac-
cordingly, if the Commission deter-
mines that a covered swap entity has 
failed to comply with the foreign juris-
diction’s margin requirements, it could 
initiate an action for a violation of the 
Commission’s margin requirements. 
All covered swap entities, regardless of 
whether they rely on a Comparability 
Determination, remain subject to the 
Commission’s examination and en-
forcement authority. 

(5) Conditions. In issuing a Com-
parability Determination, the Commis-
sion may impose any terms and condi-
tions it deems appropriate. 

(6) Modifications. The Commission re-
serves the right to further condition, 
modify, suspend, terminate or other-
wise restrict a Comparability Deter-
mination in the Commission’s discre-
tion. 

(7) Delegation of authority. The Com-
mission hereby delegates to the Direc-
tor of the Division of Swap Dealer and 
Intermediary Oversight, or such other 
employee or employees as the Director 
may designate from time to time, the 
authority to request information and/ 
or documentation in connection with 
the Commission’s issuance of a Com-
parability Determination. 

(d) Non-netting jurisdiction require-
ments. Except as provided in paragraph 
(e) of this section, if a CSE cannot con-
clude after sufficient legal review with 
a well-founded basis that the netting 
agreement described in § 23.152(c) meets 
the definition of ‘‘eligible master net-
ting agreement’’ set forth in § 23.151, 
the CSE must treat the uncleared 
swaps covered by the agreement on a 
gross basis for the purposes of calcu-
lating and complying with the require-
ments of § 23.152(a) and § 23.153(a) to col-
lect margin, but the CSE may net 
those uncleared swaps in accordance 
with § 23.152(c) and § 23.153(d) for the 
purposes of calculating and complying 
with the requirements of this part to 
post margin. A CSE that relies on this 
paragraph (d) must have policies and 
procedures ensuring that it is in com-
pliance with the requirements of this 
paragraph, and maintain books and 
records properly documenting that all 
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of the requirements of this paragraph 
(d) are satisfied. 

(e) Jurisdictions Where Compliance with 
Custodial Arrangement Requirements is 
Unavailable. Sections 23.152(b), 23.157(b), 
and paragraph (d) of this section do not 
apply to an uncleared swap entered 
into by a Foreign Consolidated Sub-
sidiary or a foreign branch of a U.S. 
CSE if: 

(1) Inherent limitations in the legal 
or operational infrastructure in the ap-
plicable foreign jurisdiction make it 
impracticable for the CSE and its 
counterparty to post any form of eligi-
ble initial margin collateral recognized 
pursuant to § 23.156 in compliance with 
the custodial arrangement require-
ments of § 23.157; 

(2) The CSE is subject to foreign reg-
ulatory restrictions that require the 
CSE to transact in uncleared swaps 
with the counterparty through an es-
tablishment within the foreign juris-
diction and do not accommodate the 
posting of collateral for the uncleared 
swap in compliance with the custodial 
arrangements of § 23.157 in the United 
States or a jurisdiction for which the 
Commission has issued a comparability 
determination under paragraph (c) of 
this section with respect to § 23.157; 

(3) The counterparty to the uncleared 
swap is a non-U.S. person that is not a 
CSE, and the counterparty’s obliga-
tions under the uncleared swap are not 
guaranteed by a U.S. person; 

(4) The CSE collects initial margin 
for the uncleared swap in accordance 
with § 23.152(a) in the form of cash pur-
suant to § 23.156(a)(1)(i), and posts and 
collects variation margin in accord-
ance with § 23.153(a) in the form of cash 
pursuant to § 23.156(a)(1)(i); 

(5) For each broad risk category, as 
set out in § 23.154(b)(2)(v), the total out-
standing notional value of all 
uncleared swaps in that broad risk cat-
egory, as to which the CSE is relying 
on this paragraph (e), may not exceed 
5% of the CSE’s total outstanding no-
tional value for all uncleared swaps in 
the same broad risk category; 

(6) The CSE has policies and proce-
dures ensuring that it is in compliance 
with the requirements of this para-
graph (e); and 

(7) The CSE maintains books and 
records properly documenting that all 

of the requirements of this paragraph 
(e) are satisfied. 

[81 FR 34847, May 31, 2016] 

§ 23.161 Compliance dates. 
(a) Covered swap entities shall com-

ply with the minimum margin require-
ments for uncleared swaps on or before 
the following dates for uncleared swaps 
entered into on or after the following 
dates: 

(1) September 1, 2016 for the require-
ments in § 23.152 for initial margin and 
in § 23.153 for variation margin for any 
uncleared swaps where both— 

(i) The covered swap entity combined 
with all its margin affiliates; and 

(ii) Its counterparty combined with 
all its margin affiliates, have an aver-
age daily aggregate notional amount of 
uncleared swaps, uncleared security- 
based swaps, foreign exchange for-
wards, and foreign exchange swaps in 
March, April, and May 2016 that ex-
ceeds $3 trillion, where such amounts 
are calculated only for business days; 
and where 

(iii) In calculating the amounts in 
paragraphs (a)(1)(i) and (ii) of this sec-
tion, an entity shall count the average 
daily notional amount of an uncleared 
swap, an uncleared security-based 
swap, a foreign-exchange forward, or a 
foreign exchange swap between an enti-
ty or a margin affiliate only one time 
and shall not count a swap or a secu-
rity-based swap that is exempt pursu-
ant to § 23.150(b) or a security-based 
swap that is exempt pursuant to sec-
tion 15F(e) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78o–10(e)). 

(2) March 1, 2017 for the requirements 
in § 23.153 for variation margin for any 
other covered swap entity for 
uncleared swaps entered into with any 
other counterparty. 

(3) September 1, 2017 for the require-
ments in § 23.152 for initial margin for 
any uncleared swaps where both— 

(i) The covered swap entity combined 
with all its margin affiliates; and 

(ii) Its counterparty combined with 
all its margin affiliates, have an aver-
age daily aggregate notional amount of 
uncleared swaps, uncleared security- 
based swaps, foreign exchange for-
wards, and foreign exchange swaps in 
March, April, and May 2017 that ex-
ceeds $2.25 trillion, where such 
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