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PART 0—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT 

Subpart A—General Provisions 

Sec. 
0.735–1 Purpose. 
0.735–2 Cross-references to ethical conduct, 

financial disclosure, and other applicable 
regulations. 

0.735–3 Applicability. 
0.735–4 Definitions. 

Subparts B–C [Reserved] 

Subpart D—Regulatory Limitations Upon 
Employee Conduct 

0.735–10 Administrative extension of statu-
tory limitations. 

0.735–10a—0.735–15 [Reserved] 
0.735–16 Indebtedness. 
0.735–17 Gambling, betting, and lotteries. 
0.735–18 General conduct prejudicial to the 

Government. 
0.735–19 Reporting undue influence to supe-

riors. 

Subpart E [Reserved] 

Subpart F—Supplementary Regulations 

0.735–32 Departmental. 
0.735–33 Operating units. 
0.735–34 Effective date of supplementary 

regulations. 

Subpart G—Administration 

0.735–35 Responsibilities of employees. 
0.735–36 Responsibilities of operating units. 
0.735–37 Procedure. 
0.735–38 Availability for counseling. 
0.735–39 Authorizations. 
0.735–40 Disciplinary and other remedial ac-

tion. 
0.735–41 Inquiries and exceptions. 

Subpart H—Disciplinary Actions Con-
cerning Post-Employment Conflict of 
Interest Violations 

0.735–42 Scope. 
0.735–43 Report of violations and investiga-

tion. 
0.735–44 Initiation of proceedings. 
0.735–45 Notice. 
0.735–46 Hearing. 
0.735–47 Decision absent a hearing. 
0.735–48 Administrative appeal. 
0.735–49 Sanctions. 
0.735–50 Judicial review. 

APPENDIX A TO PART 0—STATUTES GOVERNING 
CONDUCT OF FEDERAL EMPLOYEES 

AUTHORITY: 5 U.S.C. 301, 7301, 7353; 5 U.S.C. 
App. (Ethics in Government Act of 1978); 26 

U.S.C. 7214(b); E.O. 12674, 54 FR 15159, 3 CFR 
1989 Comp., p. 215, as modified by E.O. 12731, 
55 FR 42547, 3 CFR 1990 Comp., p. 306; 5 CFR 
part 2635. 

SOURCE: 32 FR 15222, Nov. 2, 1967, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 0.735–1 Purpose. 

The purpose of this part is to set 
forth Department of Commerce policy 
and procedure relating to employee re-
sponsibilities and conduct. 

§ 0.735–2 Cross-references to ethical 
conduct, financial disclosure, and 
other applicable regulations. 

Employees of the Department of 
Commerce should refer to the execu-
tive branch-wide Standards of Ethical 
Conduct at 5 CFR part 2635 and the ex-
ecutive branch-wide financial disclo-
sure regulations at 5 CFR part 2634. 

[68 FR 24879, May 9, 2003] 

§ 0.735–3 Applicability. 
This part applies to all persons in-

cluded within the term ‘‘employee’’ as 
defined in § 0.735–4, except as otherwise 
provided in this part. 

§ 0.735–4 Definitions. 
For purposes of this part, except as 

otherwise indicated in this part: 
(a) Employee. (1) Shall include: (i) 

Every officer and employee of the De-
partment of Commerce (regardless of 
location), including commissioned offi-
cers of the Environmental Science 
Services Administration; and 

(ii) Every other person who is re-
tained, designated, appointed, or em-
ployed by a Federal officer or em-
ployee, who is engaged in the perform-
ance of a function of the Department 
under authority of law or an Executive 
act, and who is subject to the super-
vision of a Federal officer or employee 
while engaged in the performance of 
the duties of his position not only as to 
what he does but also as to how he per-
forms his duties, regardless of whether 
the relationship to the Department is 
created by assignment, detail, con-
tract, agreement or otherwise. 

(2) Shall not include: (i) Members of 
the Executive Reserve except when 
they are serving as employees of the 
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Department under the circumstances 
described in paragraph (a)(1) of this 
section; 

(ii) Members of crews of vessels 
owned or chartered to the Government 
and operated by or for the Maritime 
Administration under a General Agen-
cy Agreement; or 

(iii) Any other person who is deter-
mined legally not to be an officer or 
employee of the United States. 

(b) Special Government employee shall 
mean an employee as defined in para-
graph (a) of this section who is re-
tained, designated, appointed, or em-
ployed to perform with or without 
compensation, for not to exceed 130 
days during any period of 365 consecu-
tive days, temporary duties on either a 
full-time or intermittent basis. 

(c) Personnel officer means a per-
sonnel official to whom the power of 
appointment is redelegated under Ad-
ministrative Order 202–250. 

(d) Operating unit means, for purposes 
of this part, primary and constituent 
operating units designated as such in 
the Department Order Series of the De-
partment of Commerce and, in addi-
tion, the Office of the Secretary. 

(e) Head of an operating unit, for the 
purposes of this part, includes the As-
sistant Secretary for Administration 
with respect to the performance of 
functions under this part for the Office 
of the Secretary. 

Subparts B–C [Reserved] 

Subpart D—Regulatory Limitations 
Upon Employee Conduct 

§ 0.735–10 Administrative extension of 
statutory limitations. 

The provisions of the statutes identi-
fied in this part which relate to the 
ethical and other conduct of Federal 
employees are adopted and will be en-
forced as administrative regulations, 
violations of which may in appropriate 
cases be the basis for disciplinary ac-
tion, including removal. The fact that 
a statute which may relate to em-
ployee conduct is not identified in this 
part does not mean that it may not be 
the basis for disciplinary action 
against an employee. 

§§ 0.735–10a—0.735–15 [Reserved] 

§ 0.735–16 Indebtedness. 

(a) An employee shall pay each just 
financial obligation in a proper and 
timely manner, especially one imposed 
by law such as Federal, State, or local 
taxes. For purposes of this section, ‘‘a 
just financial obligation’’ means one 
acknowledged by the employee or re-
duced to judgment by a court, and ‘‘in 
a proper and timely manner’’ means in 
a manner which, in the view of the De-
partment, does not, under the cir-
cumstances, reflect adversely on the 
Government as his employer. 

(b) In the event of dispute between an 
employee and an alleged creditor, this 
section does not require the Depart-
ment to determine the validity or 
amount of the disputed debt. 

§ 0.735–17 Gambling, betting, and lot-
teries. 

An employee shall not participate 
while on Government-owned or leased 
property or while on duty for the Gov-
ernment, in any gambling activity in-
cluding the operation of a gambling de-
vice, in conducting a lottery or pool, in 
a game for money or property or in 
selling or purchasing a numbers slip or 
ticket. However, this section does not 
preclude activities 

(a) Necessitated by an employee’s law 
enforcement duties, or 

(b) Under section 3 of Executive 
Order 10927 (relating to solicitations 
conducted by organizations composed 
of civilian employees or members of 
the armed forces among their own 
members for organizational support or 
for benefit or welfare funds for their 
own members) and similar agency-ap-
proved activities. 

§ 0.735–18 General conduct prejudicial 
to the Government. 

(a) General policy. Officers and em-
ployees of the Federal Government are 
servants of the people. Because of this, 
their conduct must, in many instances, 
be subject to more restrictions and to 
higher standards than may be the case 
in certain private employments. They 
are expected to conduct themselves in 
a manner which will reflect favorably 
upon their employer. Although the 
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Government is not particularly inter-
ested in the private lives of its employ-
ees, it does expect them to be honest, 
reliable, trustworthy, and of good char-
acter and reputation. They are ex-
pected to be loyal to the Government, 
and to the department or agency in 
which they are employed. 

(b) Specific policy. An employee shall 
not engage in criminal, infamous, dis-
honest, immoral, or notoriously dis-
graceful conduct, or other conduct 
prejudicial to the Government. 

(c) Regulations applicable to public 
buildings and grounds. Each employee is 
responsible for knowing and complying 
with regulations of the General Serv-
ices Administration and of the Depart-
ment of Commerce applicable to public 
buildings and grounds. 

§ 0.735–19 Reporting undue influence 
to superiors. 

Each employee shall report to his su-
perior any instance in which another 
person inside or outside the Federal 
Government uses or attempts to use 
undue influence to induce, by reason of 
his official Government position, 
former Government employment, fam-
ily relationship, political position, or 
otherwise, the employee to do or omit 
to do any official act in derogation of 
his official duty. 

Subpart E [Reserved] 

Subpart F—Supplementary 
Regulations 

§ 0.735–32 Departmental. 
The Assistant Secretary for Adminis-

tration may prescribe supplementary 
instructions consistent with this part. 

§ 0.735–33 Operating units. 
Each operating unit is hereby au-

thorized and directed to prescribe, 
after approval by the Assistant Sec-
retary for Administration, such addi-
tional regulations not inconsistent 
with this part as may be necessary to 
effectuate the general purpose of this 
part in the light of its individual oper-
ating requirements, including but not 
limited to pertinent statutory provi-
sions, such as: 

(a) 35 U.S.C. 4, 122 (Patent Office); 

(b) 46 U.S.C. 1111(b) (Maritime Ad-
ministration); 

(c) Certain provisions of the Defense 
Production Act of 1950, e.g., 50 U.S.C. 
App. 2160(b)(2) (avoidance of conflicts 
of interest), 50 U.S.C. App. 2160(b)(6) (fi-
nancial statements), and 50 U.S.C. App. 
2160(f) (prohibition of use of confiden-
tial information for purposes of specu-
lation) (Business and Defense Services 
Administration and any other primary 
operating unit affected); and 

(d) Certain provisions of Pub. L. 89– 
136, the Public Works and Economic 
Development Act of 1965, e.g., section 
711 (restriction on employing certain 
EDA employees by applicants for finan-
cial assistance), and section 710(b) (em-
bezzlement), false book entries, sharing 
in loans, etc., and giving out unauthor-
ized information for speculation). 

§ 0.735–34 Effective date of supple-
mentary regulations. 

Supplementary regulations pre-
scribed pursuant to § 0.735–33, shall be-
come effective upon approval by the 
issuing officer unless a different date is 
required by law or a later date is speci-
fied therein. 

Subpart G—Administration 

§ 0.735–35 Responsibilities of employ-
ees. 

It is the responsibility of each em-
ployee: 

(a) To assure, at the outset of his em-
ployment, that each of his interests 
and activities is consistent with the re-
quirements established by or pursuant 
to this part; 

(b) To submit a statement of employ-
ment and financial interests at such 
times and in such form as may be spec-
ified in or pursuant to this part; 

(c) To certify, upon entering on duty 
in the Department, that he has read 
this part and applicable regulations 
supplementary thereto; 

(d) To obtain prior written authoriza-
tion of any interest or activity about 
the propriety of which any doubt exists 
in the employee’s mind, as provided in 
§ 0.735–39; 

(e) To confine each of his interests 
and activities at all times within the 
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requirements established by or pursu-
ant to this part, including any author-
izations granted pursuant to this part; 
and 

(f) To obtain a further written au-
thorization whenever circumstances 
change, or the nature or extent of the 
interest or activity changes, in such a 
manner as to involve the possibility of 
a violation or appearance of a violation 
of a limitation or requirement pre-
scribed in or pursuant to this part. 

§ 0.735–36 Responsibilities of operating 
units. 

The head of each operating unit, or 
his designee, shall: 

(a) Furnish or make available to each 
employee a copy of this part (or a com-
prehensive summary thereof) within 90 
days after approval of this part by the 
Office of Personnel Management, and, 
upon their issuance, a copy of any reg-
ulations supplementary thereto (or a 
comprehensive summary thereof); 

(b) Furnish or make available to each 
new employee at the time of his en-
trance on duty a copy of this part as it 
may be amended and any supple-
mentary regulations (or a comprehen-
sive summary thereof); 

(c) Bring this part (or as it may be 
amended and any supplementary regu-
lations thereto) to the attention of 
each employee annually, and at such 
other times as circumstances may war-
rant as may be determined by the As-
sistant Secretary for Administration; 

(d) Have available for review by em-
ployees, as appropriate, copies of laws, 
Executive orders, this part, supple-
mentary regulations, and pertinent Of-
fice of Personnel Management regula-
tions and instructions relating to eth-
ical and other conduct of Government 
employees; 

(e) Advise each employee who is a 
special Government employee of his 
status for purposes of 18 U.S.C. 203 and 
205; 

(f) Require each employee specified 
in § 0.735–22 to submit a statement of 
employment and financial interests, as 
provided by or pursuant to this part; 

(g) Develop an appropriate form, with 
the approval of the counselor of the De-
partment, on which the employee may 
certify that he has read this part and 
applicable regulations supplementary 

thereto, in accordance with § 0.735– 
35(c), and on which he may, if he so de-
sires, indicate that he has a private ac-
tivity or interest about which he re-
quests advice and guidance as provided 
by § 0.735–38. 

(h) Require each employee upon en-
tering on duty and at such other times 
as may be specified, to execute the cer-
tification required by § 0.735–35(c); 

(i) Report to the program Secretarial 
Officer concerned and to the Assistant 
Secretary for Administration promptly 
any instance in which an employee, 
after notice, fails to submit the certifi-
cation required under § 0.735–35(c) or a 
statement of employment or financial 
interests required under this part with-
in 14 calendar days following the pre-
scribed time limit for doing so; and 

(j) Take action to impress upon each 
employee required to submit a state-
ment of employment and financial in-
terests, upon his supervisor, and upon 
employees with whom the employee 
works, their responsibility as follows: 

(1) The employee’s supervisor is re-
sponsible (i) for excluding from the 
range of duties of the employee any 
contracts or other transactions be-
tween the Government and his outside 
employer, clients, or entities in which 
he has an interest within the purview 
of this part, and (ii) for overseeing the 
employee’s activities in order to insure 
that the public interest is protected 
from improper conduct on his part and 
that he will not, through ignorance or 
inadvertence, embarrass the Govern-
ment or himself. 

(2) The employee’s supervisor and 
employees with whom he works are re-
sponsible for avoiding the use of the 
employee’s services in any situation in 
which a violation of law, regulation, or 
ethical standards is likely to occur or 
to appear to occur. 

(3) The supervisor of an employee is 
responsible for initiating prompt and 
proper disciplinary or remedial action 
when a violation, intentional or inno-
cent, is detected. 

(4) Employees shall avoid divulging 
to a special Government employee 
privileged Government information 
which is not necessary to the perform-
ance of his governmental responsibility 
or information which directly involves 
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the financial interests of his non-Gov-
ernment employer. 

(5) An employee shall make every ef-
fort in his private work to avoid any 
personal contact with respect to nego-
tiations with the Department for con-
tracts, grants, or loans, if the subject 
matter is related to the subject matter 
of his Government employment. When 
this is not possible, he may participate 
if not otherwise prohibited by law (e.g., 
18 U.S.C. 203 and 205) in the negotia-
tions for his private employer only 
with the prior approval of the head of 
the operating unit concerned. 

[32 FR 15222, Nov. 2, 1967, as amended at 55 
FR 53489, Dec. 31, 1990] 

§ 0.735–37 Procedure. 

The review of statements of employ-
ment and financial interests shall in-
clude the following basic measures, 
among others: 

(a) Statements shall be submitted to 
the designated officer, who will review 
each employee’s statement of employ-
ment and financial interests to ascer-
tain whether they are consistent with 
the requirements established by or pur-
suant to this part. (See § 0.735–24(b).) 

(b) Where the statement raises any 
question of compliance with the re-
quirements of this part, it shall be sub-
mitted to a deputy counselor for the 
organization unit concerned. The dep-
uty counselor may, in his discretion, 
utilize the advice and services of others 
(including departmental facilities) to 
obtain further information needed to 
resolve the questions. 

(c) The designated officer shall main-
tain the statements of employment and 
financial interests in a file apart from 
the official personnel files and shall 
take every measure practicable to in-
sure their confidentiality. Statements 
of employment and financial interests 
shall be preserved for 5 years following 
the separation of an employee from the 
Department or following termination 
of any other relationship under which 
the individual rendered service to the 
Department, except as may be other-
wise authorized by the Assistant Sec-
retary for Administration or as re-
quired by law. 

§ 0.735–38 Availability for counseling. 
(a) The General Counsel of the De-

partment shall: 
(1) Serve as the counselor for the De-

partment of Commerce with respect to 
matters covered by the basic provisions 
cited in § 0.735–2(a) and otherwise by or 
pursuant to this part; 

(2) Serve as the Department of Com-
merce designee to the Office of Per-
sonnel Management on matters cov-
ered by this part; and 

(3) Coordinate the counseling serv-
ices provided under this part and as-
sure that counseling and interpreta-
tions on questions of conflicts of inter-
est and other matters covered by this 
part are available to deputy counselors 
designated under paragraph (b) of this 
section. 

(b) The counselor shall designate em-
ployees who shall serve as deputy coun-
selors for employees of the Department 
of Commerce with respect to matters 
covered by or pursuant to this part and 
shall give authoritative advice and 
guidance to each employee who seeks 
advice and guidance on questions of 
conflict of interests and other matters 
covered by or pursuant to this part. 

(c) Each operating unit shall notify 
its employees of the availability of 
counseling services and of how and 
where these services are available. This 
notification shall be given within 90 
days after approval of this part by the 
Office of Personnel Management and 
periodically thereafter. In the case of a 
new employee appointed after the fore-
going notification, notification shall be 
made at the time of his entrance on 
duty. 

(d) In each operating unit a deputy 
counselor shall advise and counsel each 
employee concerning any adjustments 
necessary in his financial interests or 
activities, or in any contemplated in-
terests or activities, in order to meet 
the requirements established by or pur-
suant to this part. 

[32 FR 15222, Nov. 2, 1967, as amended at 55 
FR 53489, Dec. 31, 1990] 

§ 0.735–39 Authorizations. 
All requests for authorizations re-

quired under this part shall be ad-
dressed to the head of the operating 
unit concerned. In the Office of the 
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Secretary such requests shall be ad-
dressed to the Secretary or such person 
as he may designate. When granted, au-
thorizations will be in writing, and a 
copy of each authorization will be filed 
in the employees’ official personnel 
file. 

(a) In case of doubt, or upon the re-
quest of the employee concerned, cases 
or questions will be forwarded to the 
counselor or a deputy counselor. (See 
§ 0.735–38.) 

(b) Where an activity requested to be 
authorized can be conducted as official 
business, it shall not be authorized as a 
private activity, but shall be conducted 
as official business. 

(c) Where authorizations involve 
speaking, writing, or teaching, use of 
the official title of the employee for 
identification purposes may be author-
ized, provided the employee makes it 
clear that his statements and actions 
are not of an official nature. 

(d) If an authorization has been 
granted for a specific activity or inter-
est, and the activity or interest is sub-
sequently deemed to constitute a viola-
tion of the limitations or requirements 
prescribed in or pursuant to this part, 
the employee concerned shall be noti-
fied in writing of the cancellation of 
the authorization and shall modify or 
stop the activity or interest involved, 
as requested. 

§ 0.735–40 Disciplinary and other re-
medial action. 

(a) Violation of a requirement estab-
lished in or pursuant to this part shall 
be cause for appropriate disciplinary 
action, which may be in addition to 
any penalty prescribed by law. 

(b) When, after consideration of the 
explanation of the employee provided 
by § 0.735–20(c), the reviewing officer, in 
cooperation with the responsible super-
visory official, decides that remedial 
action is required, he will take or cause 
to be taken immediate action to end 
the conflict or appearance of conflict of 
interest. Remedial action may include, 
but is not limited to: 

(1) Changes in assigned duties; 
(2) Divestment by the employee of his 

conflicting interest; 
(3) Disciplinary action (including re-

moval from the service); or 

(4) Disqualification for a particular 
assignment. 
Remedial action, whether disciplinary 
or otherwise, shall be effected in ac-
cordance with applicable laws, Execu-
tive orders, and regulations. 

(c) No disciplinary or remedial action 
may be taken under this section 
against an employee of another Federal 
department or agency on detail to the 
Department of Commerce other than 
through and with the concurrence of 
the detailed employee’s employing 
agency. 

§ 0.735–41 Inquiries and exceptions. 
(a) Inquiries relating to legal aspects 

of the limitations set forth in or cited 
in or pursuant to this part should be 
submitted to the appropriate deputy 
counselor. Inquiries relating to other 
aspects of this part or regulations sup-
plementary thereto should be referred 
to the appropriate personnel office. 

(b) Within the limits of administra-
tive discretion permitted to the De-
partment, exceptions to the require-
ments of this part may be granted from 
time to time in unusual cases by the 
head of the operating unit, whenever 
the facts indicate that such an excep-
tion would promote the efficiency of 
the service. Each request for such an 
exception should be submitted in writ-
ing to the head of the operating unit 
concerned, and shall contain a full 
statement of the justification for the 
request. Reports concerning such re-
quests, if approved, shall be forwarded 
to the program Secretarial Officer con-
cerned and to the Assistant Secretary 
for Administration by the head of the 
operating unit concerned. 

Subpart H—Disciplinary Actions 
Concerning Post-Employment 
Conflict of Interest Violations 

AUTHORITY: 18 U.S.C. 207(j); 5 CFR 737.27. 

SOURCE: 49 FR 32057, Aug. 10, 1984; 50 FR 
928, Jan. 8, 1985, unless otherwise noted. 

§ 0.735–42 Scope. 
(a) These regulations establish proce-

dures for imposing sanctions against a 
former employee for violating the post- 
employment restrictions of the conflict 
of interest laws and regulations set 
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forth in 18 U.S.C. 207 and 5 CFR Part 
737. These procedures are established 
pursuant to the requirement in 18 
U.S.C. 207(j). The General Counsel is re-
sponsible for resolving questions on the 
legal interpretation of 18 U.S.C. 207 or 
regulations issued thereunder and for 
advising employees on these provi-
sions. 

(b) For purposes of this subpart, (1) 
‘‘Former employee’’ means a former 
Government employee as defined in 5 
CFR 737.3(a)(4) who had served in the 
Department; 

(2) ‘‘Lesser included sanctions’’ 
means sanctions of the same type but 
more limited scope as the proposed 
sanction; thus a bar on communication 
with an operating unit is a lesser in-
cluded sanction of a proposed bar on 
communication with the Department 
and a bar on communication for one 
year is a lesser included sanction of a 
proposed five year bar; 

(3) ‘‘Assistant Secretary’’ means the 
Assistant Secretary for Administration 
or designee; 

(4) ‘‘Director’’ means the Director for 
Personnel and Civil Rights, Office of 
the Secretary, or designee; 

(5) ‘‘Inspector General’’ and ‘‘General 
Counsel’’ include any persons des-
ignated by them to perform their func-
tions under this subpart; and 

(6) ‘‘Days’’ means calendar days ex-
cept that a dead-line which falls on a 
weekend or holiday shall be extended 
to the next working day. 

§ 0.735–43 Report of violations and in-
vestigation. 

(a) If an employee has information 
which indicates that a former em-
ployee has violated any provisions of 18 
U.S.C. 207 or regulations thereunder, 
that employee shall report such infor-
mation to the Inspector General. 

(b) Upon receiving information as set 
forth in paragraph (a) of this section 
from an employee or any other person, 
the Inspector General, upon a deter-
mination that it is nonfrivolous, shall 
expeditiously provide the information 
to the Director, Office of Government 
Ethics, and to the Criminal Division, 
Department of Justice. The Inspector 
General shall coordinate any investiga-
tion under this subpart with the De-
partment of Justice, unless the Depart-

ment of Justice informs the Inspector 
General that it does not intend to ini-
tiate criminal prosecution. 

(c) All investigations under this sub-
part shall be conducted in such a way 
as to protect the privacy of former em-
ployees. To ensure this, to the extent 
reasonable and practical, any informa-
tion received as a result of an inves-
tigation shall remain confidential ex-
cept as necessary to carry out the pur-
poses of this subpart, including the 
conduct of an investigation, hearing, or 
judicial proceeding arising thereunder, 
or as may be required to be released by 
law. 

(d) The Inspector General shall re-
port the findings of the investigation 
to the Director. 

§ 0.735–44 Initiation of proceedings. 
If the Director determines, after an 

investigation by the Inspector General, 
that there is reasonable cause to be-
lieve that a former employee has vio-
lated post-employment statutes or reg-
ulations, the Director shall initiate ad-
ministrative proceedings under this 
subpart by proposing sanctions against 
the former employee and by providing 
notice to the former employee as set 
forth in § 0.735–45. 

§ 0.735–45 Notice. 
(a) The Director shall notify the 

former employee of the proposed dis-
ciplinary action in writing by reg-
istered or certified mail, return receipt 
requested, or by any means which gives 
actual notice or is reasonably cal-
culated to give actual notice. Notice 
shall be considered received if sent to 
the last known address of the former 
employee. 

(b) The notice shall include: 
(1) A statement of allegations and 

the basis thereof sufficiently detailed 
to enable the former employee to pre-
pare a defense; 

(2) A statement that the former em-
ployee is entitled to a hearing if re-
quested within 20 days from date of no-
tice; 

(3) An explanation of the method by 
which the former employee may re-
quest a hearing under this subpart in-
cluding the name, address, and tele-
phone number of the person to contact 
if there are further questions; 
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(4) A statement that the former em-
ployee has the right to submit docu-
mentary evidence to the Director if a 
hearing is not requested and an expla-
nation of the method of submitting 
such evidence and the date by which it 
must be received; and 

(5) A statement of the sanctions 
which have been proposed. 

§ 0.735–46 Hearing. 
(a) Examiner. (1) Upon timely receipt 

of a request for a hearing, the Director 
shall refer the matter to the Assistant 
Secretary who shall appoint an exam-
iner to conduct the hearing and render 
an initial decision. 

(2) The examiner shall be impartial, 
shall not be an individual who has par-
ticipated in any manner in the decision 
to initiate the proceedings, and shall 
not have been employed under the im-
mediate supervision of the former em-
ployee or have been employed under a 
common immediate supervisor. The ex-
aminer shall be admitted to practice 
law and have suitable experience and 
training to conduct the hearing, reach 
a determination and render an initial 
decision in an equitable manner. 

(b) Time, date, and place. The hearing 
shall be conducted at a reasonable 
time, date, and place as set by the ex-
aminer. In setting the date, the exam-
iner shall give due regard to the need 
for both parties to adequately prepare 
for the hearing and the importance of 
expeditiously resolving allegations 
that may be damaging to the former 
employee’s reputation. 

(c) Former employee’s rights. At a hear-
ing, the former employee shall have 
the right: 

(1) To represent himself or herself or 
to be represented by counsel, 

(2) To introduce and examine wit-
nesses and to submit physical evidence, 

(3) To confront and cross-examine ad-
verse witnesses, 

(4) To present oral argument, and 
(5) To receive a transcript or record-

ing of the proceedings, on request. 
(d) Procedure and evidence. In a hear-

ing under this subpart, the Federal 
Rules of Evidence and Civil Procedure 
do not apply but the examiner shall ex-
clude irrelevant or unduly repetitious 
evidence and all testimony shall be 
taken under oath or affirmation. The 

examiner may make such orders and 
determinations regarding the admissi-
bility of evidence, conduct of examina-
tion and cross-examination, and simi-
lar matters which the examiner deems 
necessary or appropriate to ensure or-
derliness in the proceedings and funda-
mental fairness to the parties. There 
shall be no discovery unless agreed to 
by the parties and ordered by the ex-
aminer. The hearing shall not be open 
to the public unless the former em-
ployee or the former employee’s rep-
resentative waives the right to a closed 
hearing, in which case the examiner 
shall determine whether the hearing 
will be open to the public. 

(e) Ex-parte communications. The 
former employee, the former employ-
ee’s representative, and the agency rep-
resentative shall not make any ex- 
parte communications to the examiner 
concerning the merits of the allega-
tions against the former employee 
prior to the issuance of the initial deci-
sion. 

(f) Initial decision. (1) The proposed 
sanctions shall be sustained in an ini-
tial decision upon a determination by 
the examiner that the preponderance of 
the evidence indicated a violation of 
post-employment statutes or regula-
tions. 

(2) The examiner shall issue an ini-
tial decision which is based exclusively 
on the transcript of testimony and ex-
hibits together with all papers and re-
quests filed in connection with the pro-
ceeding and which sets forth all find-
ings of fact and conclusions of law rel-
evant to the matter at issue. 

(3) The initial decision shall become 
final thirty days after issuance if there 
has been no appeal filed under § 0.735– 
48. 

§ 0.735–47 Decision absent a hearing. 

(a) If the former employee does not 
request a hearing in a timely manner, 
the Director shall make an initial deci-
sion on the basis of information com-
piled in the investigation, and any sub-
missions made by the former employee. 

(b) The proposed sanction or a lesser 
included sanction shall be imposed if 
the record indicates a violation of post- 
employment statutes or regulations by 
a preponderance of the evidence. 
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(c) The initial decision shall become 
final thirty days after issuance if there 
has been no appeal filed under § 0.735– 
48. 

§ 0.735–48 Administrative appeal. 

(a) Within 30 days after issuance of 
the initial decision, either party may 
appeal the initial decision or any por-
tion thereof to the Assistant Sec-
retary. The opposing party shall have 
20 days to respond. 

(b) If an appeal is filed, the Assistant 
Secretary shall issue a final decision 
which shall be based solely on the 
record, or portions thereof cited by the 
parties to limit issues, and the appeal 
and response. The Assistant Secretary 
shall also decide whether to impose the 
proposed sanction or a lesser included 
sanction. 

(c) If the final decision modifies or 
reverses the initial decision, it shall 
state findings of fact and conclusions 
of law which differ from the initial de-
cision. 

§ 0.735–49 Sanctions. 

(a) If there has been a final deter-
mination that the former employee has 
violated post-employment statutes or 
regulations, the Director shall impose, 
subject to the authority of the Assist-
ant Secretary under § 0.735–48(b), the 
sanction which was proposed in the no-
tice to the former employee or a lesser 
included sanction. 

(b) Sanctions which may be imposed 
include: 

(1) Prohibiting the former employee 
from making, on behalf of any other 
person except the United States, any 
formal or informal appearance before 
or, with the intent to influence, any 
oral or written communication to the 
Department or any organizational sub- 
unit thereof on any matter of business 
for a period not to exceed five years; 
and 

(2) Other appropriate disciplinary ac-
tion. 

(c) The Director may enforce the 
sanctions of paragraph (b)(1) of this 
section by directing any or all employ-
ees to refuse to participate in any such 
appearance or to accept any such com-
munication. As a method of enforce-
ment, the Director may establish a list 

of former employees against whom 
sanctions have been imposed. 

§ 0.735–50 Judicial review. 
Any former employee found to have 

violated 18 U.S.C. 207, or regulations 
issued thereunder, by a final adminis-
trative decision under this subpart 
may seek judicial review of the admin-
istrative determination. 

APPENDIX A TO PART 0—STATUTES GOV-
ERNING CONDUCT OF FEDERAL EM-
PLOYEES 

There are numerous statutes pertaining to 
the ethical and other conduct of Federal em-
ployees, far too many to attempt to list 
them all. Consequently, only the more im-
portant ones of general applicability are re-
ferred to in this appendix. 

A. BRIBERY AND GRAFT 

.01 Title 18, U.S.C., section 201, prohibits 
anyone from bribing or attempting to bribe a 
public official by corruptly giving, offering, 
or promising him or any person selected by 
him, anything of value with intent (a) to in-
fluence any official act by him, (b) to influ-
ence him to commit or allow any fraud on 
the United States, or (c) to induce him to do 
or omit to do any act in violation of his law-
ful duty. As used in section 201, ‘‘Public offi-
cials’’ is broadly defined to include officers, 
employees, and other persons carrying on ac-
tivities for or on behalf of the Government. 

.02 Section 201 also prohibits a public offi-
cial’s solicitation or acceptance of, or agree-
ment to take, a bribe. In addition, it forbids 
offers or payments to, and solicitations or 
receipt by, a public official of anything of 
value ‘‘for or because of’’ any official act per-
formed or to be performed by him. 

.03 Section 201 further prohibits the offer-
ing to or the acceptance by a witness of any-
thing of value involving intent to influence 
his testimony at a trial, Congressional hear-
ing, or agency proceeding. A similar provi-
sion applies to witnesses ‘‘for or because of’’ 
testimony given or to be given. The provi-
sions summarized in this section do not pre-
clude lawful witness fees, travel and subsist-
ence expenses, or reasonable compensation 
for expert testimony. 

B. COMPENSATION TO OFFICERS AND EMPLOYEES 
IN MATTERS AFFECTING THE GOVERNMENT 

.01 Title 18, U.S.C., section 203, prohibits 
an officer or employee from receiving com-
pensation for services rendered for others be-
fore a Federal department or agency in mat-
ters in which the Government is a party or is 
interested. 

.02 Section 203 applies to a special Gov-
ernment employee as follows: 
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a. If the special Government employee has 
served in the Department of Commerce more 
than 60 days during the preceding period of 
365 days, section 203 applies to him only in 
relation to a particular matter involving a 
specific party or parties (1) in which he has 
at any time participated personally and sub-
stantially in his governmental capacity, or 
(2) which is pending in the Department of 
Commerce; or 

b. If the special Government employee has 
served in the Department no more than 60 
days during the preceding period of 365 days, 
section 203 applies to him only in relation to 
a particular matter involving a specific 
party or parties in which he has at any time 
participated personally and substantially in 
his governmental capacity. 

.03 Section 203 does not apply to a retired 
officer of the uniformed services while not 
on active duty and not otherwise an officer 
or employee of the United States. 

C. ACTIVITIES OF OFFICERS AND EMPLOYEES IN 
CLAIMS AGAINST AND OTHER MATTERS AF-
FECTING THE GOVERNMENT 

.01 Title 18, U.S.C., section 205, prohibits 
an officer or employee, otherwise than in the 
performance of his official duties, from: 

a. Acting as agent or attorney for pros-
ecuting any claim against the United States, 
or receiving any gratuity, or any share of or 
interest in any such claim in consideration 
of assistance in the prosecution of such 
claims; or 

b. Acting as agent or attorney for anyone 
before any Government agency, court, or of-
ficer in connection with any matter in which 
the United States is a party or has a direct 
and substantial interest. 

.02 Section 205 applies to a special Gov-
ernment employee as follows: 

a. If the special Government employee has 
served in the Department more than 60 days 
during the preceding period of 365 days, sec-
tion 205 applies to him only in relation to a 
particular matter involving a specific party 
or parties (1) in which he has at any time 
participated personally and substantially in 
his governmental capacity, or (2) which is 
pending in the Department of Commerce; or 

b. If the special Government employee has 
served in the Department no more than 60 
days during the preceding period of 365 days, 
section 205 applies to him only in relation to 
a particular matter involving a specific 
party or parties in which he has at any time 
participated personally and substantially in 
his governmental capacity. 

.03 Section 205 does not preclude: 
a. An employee, if not inconsistent with 

faithful performance of his duties, from act-
ing without compensation as agent or attor-
ney for any person who is the subject of dis-
ciplinary, loyalty, or other personnel admin-
istration proceedings, in connection with 
those proceedings; or 

b. An employee from giving testimony 
under oath or from making statements re-
quired to be made under penalty for perjury 
or contempt. 

.04 Sections 203 and 205 do not preclude: 
a. An employee from acting as agent or at-

torney for his parents, spouse, child, or any 
person for whom, or for any estate for which, 
he is serving as guardian, executor, adminis-
trator, trustee, or other personal fiduciary, 
except in those matters in which he has par-
ticipated personally and substantially as a 
Government employee or which are the sub-
ject of his official responsibility, provided 
the head of the operating unit concerned ap-
proves; or 

b. A special Government employee from 
acting as agent or attorney for another per-
son in the performance of work under a 
grant by, or a contract with, or for the ben-
efit of, the United States, provided the head 
of the operating unit concerned, with the ap-
proval of the appropriate program Secre-
tarial Officer, shall certify in writing that 
the national interest so requires, and such 
certification shall be published in the FED-
ERAL REGISTER. 

.05 Section 205 does not apply to a retired 
officer of the uniformed services while not 
on active duty and not otherwise an officer 
or employee of the United States. 

D. DISQUALIFICATION OF FORMER OFFICERS AND 
EMPLOYEES IN MATTERS CONNECTED WITH 
FORMER DUTIES OR OFFICIAL RESPONSIBIL-
ITIES; DISQUALIFICATION OF PARTNERS 

.01 Title 18 U.S.C., section 207: 
a. Provides that a former Government offi-

cer or employee, including a former special 
Government employee, shall be permanently 
barred from acting as agent or attorney for 
anyone other than the United States in any 
matter in which the United States is a party 
or is interested and in which he participated 
personally and substantially in a govern-
mental capacity; 

b. Bars a former Government officer or em-
ployee, including a special Government em-
ployee, of an agency, for a period of 1 year 
after his employment with it has ceased, 
from appearing personally as agent or attor-
ney for another person before any court or 
agency in connection with a matter in which 
the Government has an interest and which 
was under his official responsibility at the 
employing agency (e.g., Department of Com-
merce) at any time within 1 year prior to the 
end of such responsibility; and 

c. Prohibits a partner of a person employed 
by the Government, including a special Gov-
ernment employee, from acting as agent or 
attorney for anyone other than the United 
States in matters in which the employee par-
ticipates or has participated personally and 
substantially for the Government or which 
are the subject of his official responsibility. 
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.02 Subparagraphs .01a. and .01b. of this 
section do not prevent a former officer or 
employee or special Government employee 
who has outstanding scientific or technical 
qualifications from acting as attorney or 
agent or appearing personally before the De-
partment of Commerce in connection with a 
particular matter in a scientific or techno-
logical field if the Assistant Secretary of 
Commerce for Science and Technology shall 
make a certification in writing, published in 
the FEDERAL REGISTER, that the national in-
terest would be served by such action or ap-
pearance by the former officer or employee. 

E. ACTS AFFECTING A PERSONAL FINANCIAL 
INTEREST 

.01 Title 18, U.S.C., section 208 prohibits 
an officer or employee, including a special 
Government employee, from participating 
personally and substantially in a govern-
mental capacity in any matter in which, to 
his knowledge, he, his spouse, minor child, 
partner, organization in which he is serving 
as officer, director, trustee, partner, or em-
ployee, or any person or organization with 
whom he is negotiating or has any arrange-
ment concerning prospective employment, 
has a financial interest. 

.02 Section 208 does not apply: 
a. If the officer or employee first advises 

the head of the operating unit concerned of 
the nature and circumstances of the matter 
involved, makes full disclosure of the finan-
cial interest, and receives in advance a writ-
ten determination made by such official, 
with the approval of the appropriate pro-
gram Secretarial Officer, that the interest is 
not so substantial as to be deemed likely to 
affect the integrity of the services which the 
Government may expect from the officer or 
employee; or 

b. If, by general rule or regulation pub-
lished in the FEDERAL REGISTER, the finan-
cial interest has been exempted from the re-
quirements of section 208 as being too re-
mote or too inconsequential to affect the in-
tegrity of Government officers’ or employ-
ees’ services. 

F. SALARY OF GOVERNMENT OFFICIALS AND 
EMPLOYEES 

.01 Title 18, U.S.C., section 209, prohibits: 
a. An officer or employee from receiving 

any salary, or any contribution to or sup-
plementation of salary, as compensation for 
his services as an officer or employee of the 
United States from any source other than 
the Government of the United States, except 
as may be contributed out of the treasury of 
a State, county, or municipality; and 

b. Any person or organization from paying, 
contributing to, or supplementing the salary 
of an officer or employee under cir-
cumstances which would make its receipt a 

violation of subparagraph .01a. of this sec-
tion. 

.02 Section 209: 
a. Does not prevent a Government em-

ployee from continuing to participate in a 
bona fide pension or other welfare plan main-
tained by a former employer; 

b. Exempts special Government employees 
and employees serving the Government with-
out compensation, and grants a cor-
responding exemption to any outside person 
paying compensation to such individuals; 
and 

c. Does not prohibit the payment or ac-
ceptance of sums under the terms of the Gov-
ernment Employees Training Act. 

G. CODE OF ETHICS FOR GOVERNMENT SERVICE 

‘‘Code of Ethics for Government Service,’’ 
House Concurrent Resolution 175, 85th Con-
gress, 2d Session, 72 Stat. B12 of July 11, 1958, 
which reads as follows: 

‘‘Any Person in Government Service 
Should: 

‘‘Put loyalty to the highest moral prin-
ciples and to country above loyalty to per-
sons, party, or Government department. 

‘‘UPHOLD the Constitution, laws, and 
legal regulations of the United States and all 
governments therein and never be a party to 
their evasion. 

‘‘GIVE a full day’s labor for a full day’s 
pay; giving to the performance of his duties 
his earnest effort and best thought. 

‘‘SEEK to find and employ more efficient 
and economical ways of getting tasks accom-
plished. 

‘‘NEVER discriminate unfairly by the dis-
pensing of special favors or privileges to any-
one, whether for remuneration or not; and 
never accept for himself or his family, favors 
or benefits under circumstances which might 
be construed by reasonable persons as influ-
encing the performance of his governmental 
duties. 

‘‘MAKE no private promises of any kind 
binding upon the duties of office, since a 
Government employee has no private word 
which can be binding on public duty. 

‘‘ENGAGE in no business with the Govern-
ment, either directly or indirectly, which is 
inconsistent with the conscientious perform-
ance of his governmental duties. 

‘‘NEVER use any information coming to 
him confidentially in the performance of 
governmental duties as a means for making 
private profit. 

‘‘EXPOSE corruption wherever discovered. 
‘‘UPHOLD these principles, ever conscious 

that public office is a public trust.’’ 

H. PROHIBITIONS 

.01 The prohibition against lobbying with 
appropriated funds (18 U.S.C. 1913) reads as 
follows: 
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‘‘No part of the money appropriated by any 
enactment of Congress shall, in the absence 
of express authorization by Congress, be used 
directly or indirectly to pay for any personal 
service, advertisement, telegram, telephone, 
letter, printed or written matter, or other 
device, intended or designed to influence in 
any manner a Member of Congress, to favor 
or oppose, by vote or otherwise, any legisla-
tion or appropriation by Congress, whether 
before or after the introduction of any bill or 
resolution proposing such legislation or ap-
propriation, but this shall not prevent offi-
cers or employees of the United States or of 
its departments or agencies from commu-
nicating to Members of Congress on the re-
quest of any Member or to Congress, through 
the proper official channels, requests for leg-
islation or appropriations which they deem 
necessary for the efficient conduct of the 
public business. 

‘‘Whoever, being an officer or employee of 
the United States or of any department or 
agency thereof, violates or attempts to vio-
late this section, shall be fined not more 
than $500 or imprisoned not more than 1 
year, or both; and after notice and hearing 
by the superior officer vested with the power 
of removing him, shall be removed from of-
fice or employment.’’ 

.02 The prohibitions against disloyalty 
and striking (5 U.S.C. 7311, 18 U.S.C. 1918). An 
individual may not accept or hold a position 
in the Government of the United States if 
he: 

a. Advocates the overthrow of our con-
stitutional form of government; 

b. Is a member of an organization that he 
knows advocates the overthrow of our con-
stitutional form of government; 

c. Participates in a strike, or asserts the 
right to strike, against the Government of 
the United States or the government of the 
District of Columbia; or 

d. Is a member of an organization of em-
ployees of the Government of the United 
States or of individuals employed by the gov-
ernment of the District of Columbia that he 
knows asserts the right to strike against the 
Government of the United States or the gov-
ernment of the District of Columbia. 

.03 The prohibition against employment 
of a member of a Communist organization (50 
U.S.C. 784). 

.04 The prohibitions against (a) the disclo-
sure of classified information (18 U.S.C. 798, 
50 U.S.C. 788); and (b) the disclosure of con-
fidential information (18 U.S.C. 1905). Each 
employee who has access to classified infor-
mation, e.g., confidential, secret, or top se-
cret, or to a restricted area is responsible for 
knowing and for complying strictly with the 
security regulations of the Department of 
Commerce. (See Administrative Order 207–2.) 

.05 The prohibition against employment 
in the competitive civil service of any person 

who habitually uses intoxicating beverages 
to excess (5 U.S.C. 7352). 

.06 The prohibition against the misuse of 
a Government vehicle (31 U.S.C. 638a(c)). No 
employee may willfully use or authorize the 
use of a Government-owned or Government- 
leased passenger motor vehicle or aircraft 
for other than official purposes. 

.07 The prohibition against the use of the 
franking privilege to avoid payment of post-
age on private mail (18 U.S.C. 1719). 

.08 The prohibition against the use of de-
ceit in an examination or personnel action in 
connection with Government employment 
(18 U.S.C. 1917). 

.09 The prohibition against fraud or false 
statements in a Government matter (18 
U.S.C. 1001). An employee in connection with 
an official matter shall not knowingly and 
willfully conceal or cover up a material fact 
or falsify official papers or documents. 

.10 The prohibition against mutilating or 
destroying a public record (18 U.S.C. 2071). 
No employee may conceal, remove, mutilate, 
or destroy Government documents or records 
except for the disposition of records in ac-
cordance with law or regulation. 

.11 The prohibition against counterfeiting 
and forging transportation requests (18 
U.S.C. 508). Falsely making, altering or forg-
ing, in whole or in part, any form of trans-
portation request is prohibited. 

.12 The prohibitions against: 
a. Embezzlement of Government money or 

property (18 U.S.C. 641). No employee may 
convert any Government money or Govern-
ment property to his own use or the use of 
another person. 

b. Failure to account for public money (18 
U.S.C. 643). Any employee, who, having re-
ceived public money which he is not author-
ized to retain, fails to render his accounts for 
same as provided by law, is guilty of embez-
zlement. 

c. Embezzlement of the money or property 
of another person in the possession of the 
employee by reason of his employment (18 
U.S.C. 654). An employee is prohibited from 
embezzling or wrongfully converting for his 
own use the money or property of another 
which comes under his control as the result 
of his employment. 

.13 The prohibition against unauthorized 
removal or use of documents relating to 
claims from or by the Government (18 U.S.C. 
285). No employee, without authority, may 
remove from the place where it was kept by 
authority of the United States any docu-
ment, record, file, or paper intended to be 
used to procure the payment of money from 
or by the United States or the allowance or 
payment of any claim against the United 
States, regardless of whether the document 
or paper has already been used or the claim 
has already been allowed or paid; and no em-
ployee may use or attempt to use any such 
document, record, file, or paper to procure 
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the payment of any money from or by the 
United States or the allowance or payment 
of any claim against the United States. 

.14 The prohibition against proscribed po-
litical activities, including the following, 
among others: 

a. Using official authority or influence for 
the purpose of interfering with or influ-
encing the result of an election, except as 
authorized by law (5 U.S.C. 7324); 

b. Taking an active part in political man-
agement or in political campaigns, except as 
authorized by law (5 U.S.C. 7324); 

c. Offering or promising to pay anything of 
value in consideration of the use of, or prom-
ise to use, any influence to procure any ap-
pointive office or place under the United 
States for any person (18 U.S.C. 210); 

d. Soliciting or receiving, either as a polit-
ical contribution or for personal emolument, 
anything of value in consideration of a prom-
ise of support or use of influence in obtaining 
for any person any appointive office or place 
under the United States (18 U.S.C. 211); 

e. Using official authority to interfere with 
a Federal election (18 U.S.C. 595); 

f. Promising any employment compensa-
tion, or other benefit made possible by Act of 
Congress in consideration of political activ-
ity or support (18 U.S.C. 600); 

g. Action by a Federal officer or employee 
to solicit or receive, or to be in any manner 
concerned with soliciting or receiving, any 
contribution for any political purpose what-
ever from any other Federal officer or em-
ployee or from any person receiving com-
pensation for services from money derived 
from the Treasury of the United States (18 
U.S.C. 602); 

h. Soliciting or receiving (by any person) 
anything of value for any political purpose 
whatever on any Government premises (18 
U.S.C. 603); 

i. Soliciting or receiving contributions for 
political purposes from anyone on Federal 
relief or work relief (18 U.S.C. 604); 

j. Payment of a contribution for political 
purposes by any Federal officer or employee 
to another Federal officer or employee (18 
U.S.C. 607); and 

k. Payment of a political contribution in 
excess of statutory limitations and purchase 
of goods, commodities, advertising, or arti-
cles the proceeds of which inure to the ben-
efit of certain political candidates or organi-
zations (18 U.S.C. 608). 

.15 The prohibition against an employee 
acting as the agent of a foreign principal reg-
istered under the Foreign Agents Registra-
tion Act (18 U.S.C. 219). 

PART 1—THE SEAL OF THE 
DEPARTMENT OF COMMERCE 

Sec. 
1.1 Purpose. 
1.2 Description and design. 
1.3 Delegation of authority. 

AUTHORITY: Sec. 1, 32 Stat. 825, as amended, 
15 U.S.C. 1501. 

SOURCE: 33 FR 9337, June 26, 1968, unless 
otherwise noted. 

§ 1.1 Purpose. 

The purpose of this part is to de-
scribe the seal of the Department of 
Commerce and to delegate authority to 
affix the seal to certifications and doc-
uments of the Department. 

§ 1.2 Description and design. 

(a) The Act of February 14, 1903 (32 
Stat. 825, as amended) (15 U.S.C. 1501), 
which established the Department of 
Commerce, provided that ‘‘The said 
Secretary shall cause a seal of office to 
be made for the said department of 
such device as the President shall ap-
prove, and judicial notice shall be 
taken of the said seal.’’ On April 4, 
1913, the President approved and de-
clared to be the seal of the Department 
of Commerce the device which he de-
scribed as follows: 

Arms: Per fesse azure and or, a ship in full 
sail on waves of the sea, in chief proper; and 
in base a lighthouse illumined proper. 

Crest: The American Eagle displayed. 
Around the Arms, between two concentric 
circles, are the words: 

DEPARTMENT OF COMMERCE 

UNITED STATES OF AMERICA 

(b) The design of the approved seal is 
as shown below. Where necessitated by 
requirements of legibility, immediate 
comprehension, or clean reproduction, 
the concentric circles may be elimi-
nated from the seal on publications and 
exhibits, and in slides, motion pictures, 
and television. In more formal uses of 
the seal, such as on letterheads, the 
full, proper rendition of the seal shall 
be used. 
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(c) The official symbolism of the seal 
shall be the following: The ship is a 
symbol of commerce; the blue denotes 
uprightness and constancy; the light-
house is a well-known symbol rep-
resenting guidance from the darkness 
which is translated to commercial en-
lightenment; and the gold denotes pu-
rity. The crest is the American bald 
eagle denoting the national scope of 
the Department’s activities. (The 
above is a modification of the original 
symbolism issued with the President’s 
approval of the seal, made necessary by 

changes in the functions of the Depart-
ment.) 

§ 1.3 Delegation of authority. 

(a) Pursuant to authority vested in 
the Secretary of Commerce by law, (1) 
the Chief Administrative Officer of 
each operating unit, and (2) the Direc-
tor, Office of Administrative Services 
in the Office of the Secretary, are here-
by authorized to sign as Certifying Of-
ficers certifications as to the official 
nature of copies of correspondence and 
records from the files, publications and 
other documents of the Department 
and to affix the seal of the Department 
of Commerce to such certifications or 
documents for all purposes, including 
the purpose authorized by 28 U.S.C. 
1733(b). 

(b) Delegations of authority to per-
sons other than those named in para-
graph (a) of this section may be made 
by the Assistant Secretary for Admin-
istration. 

(c) This delegation shall not affect or 
prejudice the use of properly author-

ized office or bureau seals in appro-
priate cases. 

PART 2—PROCEDURES FOR HAN-
DLING AND SETTLEMENT OF 
CLAIMS UNDER THE FEDERAL 
TORT CLAIMS ACT 

Sec. 
2.1 Purpose. 
2.2 Provisions of law and regulations there-

under. 
2.3 Delegation of authority. 
2.4 Procedure for filing claims. 
2.5 Adjudication and settlement of claims. 
2.6 Payment of claims. 
2.7 Supplementary regulations. 

AUTHORITY: 28 U.S.C. 2672. 

§ 2.1 Purpose. 
(a) The purpose of this part is to dele-

gate authority to settle or deny claims 
under the Federal Tort Claims Act (in 
part, 28 U.S.C. 2671–2680) as amended by 
Pub. L. 89–506, 80 Stat. 306, and to es-
tablish procedures for the administra-
tive adjudication of such claims accru-
ing on or after January 18, 1967. 

[32 FR 3769, Mar. 7, 1967, as amended at 48 FR 
31636, July 11, 1983] 

§ 2.2 Provisions of law and regulations 
thereunder. 

(a) Section 2672 of Title 28, U.S. Code, 
as above amended, provides that: 

The head of each Federal agency or his des-
ignee, in accordance with regulations pre-
scribed by the Attorney General, may con-
sider, ascertain, adjust, determine, com-
promise, and settle any claim for money 
damages against the United States for injury 
or loss of property or personal injury or 
death caused by the negligent or wrongful 
act or omission of any employee of the agen-
cy while acting within the scope of his office 
or employment, under circumstances where 
the United States, if a private person, would 
be liable to the claimant in accordance with 
the law of the place where the act or omis-
sion occurred: Provided, that any award, 
compromise, or settlement in excess of 
$25,000 shall be effected only with the prior 
written approval of the Attorney General or 
his designee. 

Subject to the provisions of this title relat-
ing to civil actions on tort claims against 
the United States, any such award, com-
promise, settlement, or determination shall 
be final and conclusive on all officers of the 
Government, except when procured by means 
of fraud. 
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Any award, compromise, or settlement in 
an amount of $2,500 or less made pursuant to 
this section shall be paid by the head of the 
Federal agency concerned out of appropria-
tions available to that agency. Payment of 
any award, compromise, or settlement in an 
amount in excess of $2,500 made pursuant to 
this section or made by the Attorney Gen-
eral in any amount pursuant to section 2677 
of this title shall be paid in a manner similar 
to judgments and compromises in like causes 
and appropriations or funds available for the 
payment of such judgments and compromises 
are hereby made available for the payment 
of awards, compromises, or settlements 
under this chapter. 

The acceptance by the claimant of any 
such award, compromise, or settlement shall 
be final and conclusive on the claimant, and 
shall constitute a complete release of any 
claim against the United States and against 
the employee of the Government whose act 
or omission gave rise to the claim, by reason 
of the same subject matter. 

(b) Subsection (a) section 2675 of said 
Title 28 provides that: 

An action shall not be instituted upon a 
claim against the United States for money 
damages for injury or loss of property or per-
sonal injury or death caused by the negligent 
or wrongful act or omission of any employee 
of the Government while acting within the 
scope of his office or employment, unless the 
claimant shall have first presented the claim 
to the appropriate Federal agency and his 
claim shall have been finally denied by the 
agency in writing and sent by certified or 
registered mail. The failure of an agency to 
make final disposition of a claim within 6 
months after it is filed shall, at the option of 
the claimant any time thereafter, be deemed 
a final denial of the claim for purposes of 
this section. The provisions of this sub-
section shall not apply to such claims as 
may be asserted under the Federal Rules of 
Civil Procedure by third party complaint, 
crossclaim, or counterclaim. 

(c) Section 2678 of said Title 28 pro-
vides that no attorney shall charge fees 
in excess of 25 percent of a judgment or 
settlement after litigation, or over 20 
percent of administrative settlements. 

(d) Section 2401(b) of said Title 28 
provides that: 

A tort claim against the United States 
shall be forever barred unless it is presented 
in writing to the appropriate Federal agency 
within 2 years after such claim accrues or 
unless action is begun within 6 months after 
the date of mailing, by certified or registered 
mail, of notice of final denial of the claim by 
the agency to which it was presented. 

(e) Pursuant to section 2672 as 
amended, the Attorney General has 
issued regulations (herein referred to 
as ‘‘the Regulations’’; 28 CFR Part 14) 
prescribing standards and procedures 
for settlement of tort claims (31 FR 
16616). Persons delegated authority 
under this part shall follow and be 
guided by such Regulations (28 CFR 
Part 14). 

[32 FR 3769, Mar. 7, 1967, as amended at 63 FR 
29945, June 2, 1998] 

§ 2.3 Delegation of authority. 
(a) The General Counsel is hereby 

named as the designee of the Secretary 
ofCommerce with respect to tort 
claims filed under section 2672 of Title 
28, U.S. Code, as described in § 2.2, with 
authority to act on such claims as pro-
vided in said section 2672, including de-
nial thereof. 

(b) Authority delegated under this 
section may, with the approval of the 
General Counsel, be redelegated to 
other designees. 

(c) Settlement or denial of any claim 
under this part is final for the Depart-
ment of Commerce. 

[48 FR 31636, July 11, 1983] 

§ 2.4 Procedure for filing claims. 
(a) The procedure for filing and the 

contents of claims shall be pursuant to 
§§ 14.2, 14.3, and 14.4 of the Regulations 
(28 CFR Part 14). 

(b) Claims shall be filed with the As-
sistant General Counsel for Finance 
and Litigation, Department of Com-
merce, Washington, D.C. 20230. 

(c) If a claim is filed elsewhere in the 
Department, it shall immediately be 
recorded and transmitted to the Assist-
ant General Counsel for Finance and 
Litigation. 

[32 FR 3769, Mar. 7, 1967, as amended at 48 FR 
31636, July 11, 1983; 63 FR 29945, June 2, 1998] 

§ 2.5 Adjudication and settlement of 
claims. 

(a) Upon receipt of a claim by the As-
sistant General Counsel for Finance 
and Litigation, the time and date of re-
ceipt shall be recorded. The Assistant 
General Counsel may, after recording 
the claim, transmit it to the Depart-
mental office or primary operating 
unit involved in the claim and request 
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that an investigation be conducted. 
The appropriate Departmental office or 
primary operating unit shall designate 
an official to conduct the investiga-
tion, who shall prepare a file, obtain 
additional information as necessary, 
and prepare for the Assistant General 
Counsel’s signature a proposed award 
or denial of the claim. If the investiga-
tion capabilities of the office or unit 
are insufficient for a proper and com-
plete investigation, the office or unit 
shall consult with the Departmental 
Office of Investigations and Security 
to: 

(1) Have that Office conduct the in-
vestigation or 

(2) Request another Federal agency 
to conduct the investigation as nec-
essary, pursuant to § 14.8 of the regula-
tions (28 CFR Part 14), all on a reim-
bursable basis. 

(b) If the amount of the proposed 
award exceeds $25,000 (in which case, 
approval by the Attorney General is re-
quired), or if consultation with the De-
partment of Justice is desired or re-
quired pursuant to § 14.6 of the regula-
tions, the Assistant General Counsel 
for Finance and Litigation will prepare 
and compile the material required by 
the Department of Justice under § 14.7 
of the Regulations. 

(c) Denial of a claim shall be commu-
nicated as provided by § 14.9 of the reg-
ulations (28 CFR Part 14). 

(d) Designees hereunder are respon-
sible for the control over and expedi-
tious handling of claims, bearing in 
mind the applicable statutory time 
limitations for adjudications of claims. 

[32 FR 3769, Mar. 7, 1967, as amended at 48 FR 
31636, July 11, 1983; 63 FR 29945, June 2, 1998] 

§ 2.6 Payment of claims. 
When an award is made, the file on 

the case shall be transmitted to the ap-
propriate fiscal office for payment by 
the Department or for transmittal for 
payment as prescribed by § 14.10 of the 
Regulations (28 CFR Part 14). Prior to 
payment appropriate releases shall be 
obtained, as provided in said section. 

[32 FR 3769, Mar. 7, 1967] 

§ 2.7 Supplementary regulations. 
(a) The Assistant General Counsel for 

Finance and Litigation may from time 

to time issue such supplementary regu-
lations or instructions as he/she deems 
appropriate to carry out the purpose of 
this part. 

(b) Any designee mentioned in para-
graph (a) of § 2.3 may issue regulations 
or instructions covering his/her area of 
responsibility hereunder which are con-
sistent with this part and with those 
issued under paragraph (a) of this sec-
tion, such regulations and instructions 
to be approved by the Assistant Gen-
eral Counsel for Finance and Litiga-
tion. 

[32 FR 3769, Mar. 7, 1967, as amended at 48 FR 
31636, July 11, 1983. Redesignated and amend-
ed at 63 FR 29945, June 2, 1998] 

PART 3 [RESERVED] 

PART 4—DISCLOSURE OF 
GOVERNMENT INFORMATION 

Subpart A—Freedom of Information Act 

Sec. 
4.1 General provisions. 
4.2 Public reading rooms. 
4.3 Records under the FOIA. 
4.4 Requirements for making requests. 
4.5 Responsibility for responding to re-

quests. 
4.6 Time limits and expedited processing. 
4.7 Responses to requests. 
4.8 Classified information. 
4.9 Business Information. 
4.10 Appeals from initial determinations or 

untimely delays. 
4.11 Fees. 

Subpart B—Privacy Act 

4.21 Purpose and scope. 
4.22 Definitions. 
4.23 Procedures for making inquiries. 
4.24 Procedures for making requests for 

records. 
4.25 Disclosure of requested records to indi-

viduals. 
4.26 Special procedures: Medical records. 
4.27 Procedures for making requests for cor-

rection or amendment. 
4.28 Agency review of requests for correc-

tion or amendment. 
4.29 Appeal of initial adverse agency deter-

mination on correction or amendment. 
4.30 Disclosure of record to person other 

than the individual to whom it pertains. 
4.31 Fees. 
4.32 Penalties. 
4.33 General exemptions. 
4.34 Specific exemptions. 
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APPENDIX A TO PART 4—FREEDOM OF INFOR-
MATION PUBLIC INSPECTION FACILITIES, 
AND ADDRESSES FOR REQUESTS FOR 
RECORDS UNDER THE FREEDOM OF INFOR-
MATION ACT AND PRIVACY ACT, AND RE-
QUESTS FOR CORRECTION OR AMENDMENT 
UNDER THE PRIVACY ACT 

APPENDIX B TO PART 4—OFFICIALS AUTHOR-
IZED TO DENY REQUESTS FOR RECORDS 
UNDER THE FREEDOM OF INFORMATION 
ACT, AND REQUESTS FOR RECORDS AND RE-
QUESTS FOR CORRECTION OR AMENDMENT 
UNDER THE PRIVACY ACT 

APPENDIX C TO PART 4—SYSTEMS OF RECORDS 
NOTICED BY OTHER FEDERAL AGENCIES 
AND APPLICABLE TO RECORDS OF THE DE-
PARTMENT, AND APPLICABILITY OF THIS 
PART THERETO. 

AUTHORITY: 5 U.S.C. 301; 5 U.S.C. 552; 5 
U.S.C. 552a; 5 U.S.C. 553; 31 U.S.C. 3717; 44 
U.S.C. 3101; Reorganization Plan No. 5 of 
1950. 

SOURCE: 66 FR 65632, Dec. 20, 2001, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 4 appear at 80 FR 70154, Nov. 13, 2015. 

Subpart A—Freedom of 
Information Act 

§ 4.1 General provisions. 
(a) The information in this part is 

furnished for the guidance of the public 
and in compliance with the require-
ments of the Freedom of Information 
Act (FOIA), as amended (5 U.S.C. 552). 
This part sets forth the procedures the 
Department of Commerce (Depart-
ment) and its components follow to 
make publicly available materials and 
indices specified in 5 U.S.C. 552(a)(2) 
and records requested under 5 U.S.C. 
552(a)(3). Information routinely pro-
vided to the public as part of a regular 
Department activity (for example, 
press releases issued by the Office of 
Public Affairs) may be provided to the 
public without following this part. In 
addition, as a matter of policy, the De-
partment shall make discretionary re-
leases of records or information ex-
empt from disclosure under the FOIA 
when required to do so in accordance 
with current law and/or Executive 
Branch policy. This policy does not 
create any right enforceable in court. 

(b) As used in this subpart, component 
means any office, division, bureau or 
other unit of the Department listed in 
Appendix A to this part (except that a 

regional office of a larger office or 
other unit does not constitute a sepa-
rate component). 

(c) The Office of Government Infor-
mation Services (OGIS) within the Na-
tional Archives and Records Adminis-
tration offers mediation services to re-
solve disputes between requesters and 
agencies as a non-exclusive alternative 
to litigation. Requesters with concerns 
about the handling of their requests 
may contact OGIS. 

[66 FR 65632, Dec. 20, 2001, as amended at 79 
FR 62557, Oct. 20, 2014] 

§ 4.2 Public reading rooms. 
(a) Records that the FOIA requires to 

be made available for public inspection 
and copying are accessible electroni-
cally through the Department’s ‘‘Elec-
tronic FOIA Library’’ on the Depart-
ment’s Web site, http://www.doc.gov, 
which includes links to Web sites for 
those components that maintain Elec-
tronic FOIA Libraries. These records 
may also be accessible at the 
FOIAonline Web site, http:// 
foiaonline.regulations.gov. Each compo-
nent of the Department is responsible 
for determining which of its records 
are required to be made available, as 
well as identifying additional records 
of interest to the public that are appro-
priate for disclosure, and for making 
those records available either in its 
own Electronic Library or in the De-
partment’s central Electronic FOIA Li-
brary. Components that maintain their 
own Electronic FOIA Library are des-
ignated as such in Appendix A to this 
part. Each component shall also main-
tain and make available electronically 
a current subject-matter index of the 
records made available electronically. 
Each component shall ensure that 
posted records and indices are updated 
regularly, at least quarterly. 

(b) If the requester does not have ac-
cess to the Internet and wishes to ob-
tain information regarding publicly 
available information, he or she may 
contact the component’s FOIA office. 
Appendix A to this part contains the 
contact information for the compo-
nents’ FOIA offices. Some components 
may also maintain physical public 
reading rooms. These components and 
their contact information are listed in 
Appendix A to this part. 
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(c) The Department and its compo-
nents shall maintain and make avail-
able electronically for public inspec-
tion: 

(1) A current index providing infor-
mation for the public as to any matter 
that is issued, adopted, or promulgated 
after July 4, 1997, and that is retained 
as a record and is required to be made 
available or published. Copies of the 
index are available upon request after 
payment of the direct cost of duplica-
tion; 

(2) Copies of records that have been 
released and that the component that 
maintains them determines, because of 
their subject matter, have become or 
are likely to become the subject of sub-
sequent requests for substantially the 
same records; 

(3) A general index of the records de-
scribed in paragraph (c)(2) of this sec-
tion; 

(4) Final opinions and orders, includ-
ing concurring and dissenting opinions 
made in the adjudication of cases; 

(5) Those statements of policy and in-
terpretations that have been adopted 
by a component and are not published 
in the FEDERAL REGISTER; and 

(6) Administrative staff manuals and 
instructions to staff that affect a mem-
ber of the public. 

[79 FR 62558, Oct. 20, 2014] 

§ 4.3 Records under the FOIA. 
(a) Records under the FOIA include 

all Government records, regardless of 
format, medium or physical character-
istics, and electronic records and infor-
mation, audiotapes, videotapes, Com-
pact Disks, DVDs, and photographs. 

(b) In response to a FOIA request, the 
Department has no obligation to cre-
ate, compile, or obtain from outside 
the Department a record to satisfy a 
request (for example, extrapolating in-
formation from existing agency 
records, reformatting available infor-
mation, preparing new electronic pro-
grams or databases, or creating data 
through calculations of rations, pro-
portions, percentages, trends, fre-
quency distributions, correlations, or 
comparisons). In complying with a re-
quest for records (including data and 
other electronically-stored informa-
tion), whether the Department creates 
or compiles records (as by undertaking 

significant programming work) or 
merely extracts them from an existing 
database is fact dependent. The Depart-
ment shall undertake reasonable ef-
forts to search for records stored in 
electronic format (including data and 
other electronically-stored informa-
tion). 

(c) Department officials may, upon 
request, create and provide new records 
to the public pursuant to statutes that 
authorize the creation and provision of 
new records for a fee, such as the first 
paragraph of 15 U.S.C. 1525, or in ac-
cordance with authority otherwise pro-
vided by law. Such creation and provi-
sion of records is outside the scope of 
the FOIA. 

(d) Components shall preserve all 
correspondence pertaining to the re-
quests they receive under this subpart, 
as well as copies of all requested 
records, until disposition or destruc-
tion is authorized by Title 44 of the 
United States Code or the National Ar-
chives and Records Administration’s 
General Records Schedule 14. Compo-
nents shall not dispose of records while 
they are the subject of a pending re-
quest, appeal, or lawsuit under the 
FOIA. 

[66 FR 65632, Dec. 20, 2001, as amended at 79 
FR 62558, Oct. 20, 2014] 

§ 4.4 Requirements for making re-
quests. 

(a) How made and addressed. The De-
partment has a decentralized system 
for responding to FOIA requests, with 
each component designating a FOIA of-
fice to process records from that com-
ponent. All components have the capa-
bility to receive requests electronically 
either through electronic mail (email) 
or the FOIAonline Web site, http:// 
www.foiaonline.regulations.gov. A re-
quest for Department records that are 
not customarily made available to the 
public as part of the Department’s reg-
ular informational services (or pursu-
ant to a user fee statute), must be in 
writing and shall be processed under 
the FOIA, regardless of whether the 
FOIA is mentioned in the request. Re-
quests must include the requester’s full 
name and a legible return address. Re-
questers may also include other con-
tact information, such as an email ad-
dress and a telephone number. For the 
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1 The United States Patent and Trademark 
Office (USPTO), which is established as an 
agency of the United States within the De-
partment of Commerce, operates under its 
own FOIA regulations at 37 CFR part 102, 
subpart A. Accordingly, requests for USPTO 
records, and any appeals thereof, should be 
sent directly to the USPTO. 

quickest handling, the request (and en-
velope, if the request is mailed or hand 
delivered) should be marked ‘‘Freedom 
of Information Act Request.’’ Requests 
may be submitted by U.S. mail, deliv-
ery service, email, facsimile, or online 
at the FOIAonline Web site, http:// 
foiaonline.regulations.gov. Requests 
made by mail, delivery service, email, 
or facsimile should be sent to the De-
partment component identified in Ap-
pendix A to this part that maintains 
those records requested, and should be 
sent to the addresses, email addresses, 
or numbers listed in Appendix A to this 
part or the Department’s Web site, 
http://www.doc.gov.1 If the proper com-
ponent cannot be determined, the re-
quest should be sent to the central fa-
cility identified in Appendix A to this 
part. The central facility will forward 
the request to the component(s) it be-
lieves most likely to have the re-
quested records. Requests will be con-
sidered received for purposes of the 20- 
day time limit of § 4.6 as of the date it 
is received by the proper component’s 
FOIA office. 

(b) Requests for records about an indi-
vidual or oneself. For requests for 
records about oneself, § 4.24 of this part 
contains additional requirements. For 
requests for records about another in-
dividual, either written authorization 
signed by the individual permitting 
disclosure of his or her records to the 
requester or proof that the individual 
is deceased (for example, a copy of a 
death certificate or an obituary) will 
facilitate processing the request. 

(c) Description of records sought. A 
FOIA request must reasonably describe 
the agency records sought, to enable 
Department personnel to locate them 
with a reasonable amount of effort. 
Whenever possible, a request should in-
clude specific information about each 
record sought, such as the date, title or 
name, author, recipient, and subject 
matter of the record, and the name and 
location of the office where the record 

might be found. In addition, if records 
about a court case are sought, the title 
of the case, the court in which the case 
was filed, and the nature of the case 
should be included. If known, any file 
designations or descriptions of the re-
quested records should be included. As 
a general rule, the more specifically 
the request describes the records 
sought, the greater the likelihood that 
the Department will be able to locate 
those records. Before submitting their 
requests, requesters may contact the 
component’s FOIA contact to discuss 
the records they are seeking and to re-
ceive assistance in describing the 
records (contact information for these 
individuals is contained in Appendix A 
to this part and on the Department’s 
Web site, http://www.doc.gov). If a com-
ponent determines that a request does 
not reasonably describe the records 
sought, it shall inform the requester 
what additional information is needed 
or how the request is otherwise insuffi-
cient, to enable the requester to mod-
ify the request to meet the require-
ments of this section. Requesters who 
are attempting to reformulate or mod-
ify such a request may discuss their re-
quest with the component’s designated 
FOIA contact. When a requester fails 
to provide sufficient detail within 30 
calendar days after having been asked 
to reasonably describe the records 
sought, the component shall notify the 
requester in writing that the request 
has not been properly made, that no 
further action will be taken, and that 
the FOIA request is closed. Such a no-
tice constitutes an adverse determina-
tion under § 4.7(d) for which compo-
nents shall follow the procedures for a 
denial letter under § 4.7(e). In cases 
where a requester has modified his or 
her request, the date of receipt for pur-
poses of the 20-day time limit of § 4.6 
shall be the date of receipt of the modi-
fied request. 

[79 FR 62558, Oct. 20, 2014, as amended at 79 
FR 68609, Nov. 18, 2014] 

§ 4.5 Responsibility for responding to 
requests. 

(a) In general. Except as stated in 
paragraph (b) of this section, the prop-
er component of the Department to re-
spond to a request for records is the 
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component that first receives the re-
quest and has responsive records (or in 
the instance of where no records exist, 
the component that first receives the 
request and is likely to have responsive 
records), or the component to which 
the Departmental FOIA Officer or com-
ponent FOIA Officer assigns lead re-
sponsibility for responding to the re-
quest. Where a component’s FOIA of-
fice determines that a request was mis-
directed within the Department, the 
receiving component’s FOIA office 
shall route the request to the FOIA of-
fice of the proper component(s). 
Records responsive to a request shall 
include those records within the De-
partment’s possession and control as of 
the date the Department begins its 
search for them. 

(b) Consultations and referrals. When a 
component receives a request for a 
record (or a portion thereof) in its pos-
session that originated with another 
Federal agency subject to the FOIA, 
the component shall refer the record to 
that agency for direct response to the 
requester (see § 4.8 for additional infor-
mation about referrals of classified in-
formation). In instances where a record 
is requested that originated with the 
Department and another Federal agen-
cy has a significant interest in the 
record (or a portion thereof), the com-
ponent shall consult with that Federal 
agency before responding to a re-
quester. When a component receives a 
request for a record (or a portion there-
of) in its possession that originated 
with another Federal agency that is 
not subject to the FOIA, the compo-
nent shall consult with that Federal 
agency before responding to the re-
quester. 

(c) Notice of referral. Whenever a com-
ponent refers a record to another Fed-
eral agency for direct response to the 
requester, the component’s FOIA Offi-
cer shall notify the requester in writ-
ing of the referral and inform the re-
quester of the name of the agency to 
which the record was referred. 

(d) Timing of responses to consultations 
and referrals. All consultations and re-
ferrals shall be handled in chrono-
logical order, based on when the FOIA 
request was received by the first Fed-
eral agency. 

(e) Agreements regarding consultations 
and referrals. Components may make 
agreements with other Federal agen-
cies to eliminate the need for consulta-
tions or referrals for particular types 
of records. 

[66 FR 65632, Dec. 20, 2001, as amended at 71 
FR 31073, June 1, 2006; 79 FR 62559, Oct. 20, 
2014] 

§ 4.6 Time limits and expedited proc-
essing. 

(a) In general. Components ordinarily 
shall respond to requests according to 
their order of receipt. 

(b) Initial response and appeal. Unless 
the component and the requester have 
agreed otherwise, or when ‘‘unusual 
circumstances’’ exist as provided for in 
paragraph (d) of this section, a deter-
mination whether to comply with a 
FOIA request shall be made by compo-
nents within 20 working days (i.e., ex-
cluding Saturdays, Sundays, and legal 
public holidays) of the receipt of a re-
quest for a record under this part by 
the proper component identified in ac-
cordance with § 4.5(a). In instances in-
volving misdirected requests that are 
re-routed pursuant to § 4.5(a), the re-
sponse time shall commence on the 
date that the request is received by the 
proper component, but in any event 
not later than ten working days after 
the request is first received by any des-
ignated component. An administrative 
appeal, other than an appeal from a re-
quest made to the Office of the Inspec-
tor General, shall be decided within 20 
working days of its receipt by the Of-
fice of the General Counsel. An admin-
istrative appeal from a request made to 
the Office of the Inspector General 
shall be decided within 20 working days 
of its receipt by the Office of the In-
spector General Office of Counsel. The 
Department’s failure to comply with 
the time limits identified in this para-
graph constitutes exhaustion of the re-
quester’s administrative remedies for 
the purposes of judicial action to com-
pel disclosure. 

(c) Clarification of request. Compo-
nents may seek a one-time clarifica-
tion of a request for records under this 
part. The component’s request for clar-
ification must be in writing. When a 
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component seeks clarification of a re-
quest, the time for responding to a re-
quest set forth in § 4.6(b) is tolled until 
the requester responds to the clarifica-
tion request. The tolled period will end 
when the component that sought the 
clarification receives a response from 
the requester. If a component asks for 
clarification and does not receive a 
written response from the requester 
within 30 calendar days from the date 
of the component’s clarification re-
quest, the component will presume 
that the requester is no longer inter-
ested and notify the requester that the 
request will be closed. 

(d) Unusual circumstances. (1) Compo-
nents may extend the time period for 
processing a FOIA request only in 
‘‘unusual circumstances,’’ as described 
in paragraph (d)(2) of this section, in 
which the component shall, before ex-
piration of the twenty-day period to re-
spond, notify the requester of the ex-
tension in writing of the unusual cir-
cumstances involved and of the date by 
which processing of the request is ex-
pected to be completed. If the exten-
sion is for more than ten working days, 
the component shall provide the re-
quester with an opportunity to modify 
the request or agree to an alternative 
time period for processing the original 
or modified request. 

(2) For purposes of this section, un-
usual circumstances include: 

(i) The need to search for and collect 
the requested agency records from field 
facilities or other establishments that 
are separate from the office processing 
the request; 

(ii) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records that are the subject of a single 
request; or 

(iii) The need to consult with another 
Federal agency having a substantial in-
terest in the determination of the 
FOIA request or among two or more 
components of the Department having 
substantial subject-matter interest in 
the determination of the request. 

(3) If a component reasonably be-
lieves that multiple requests submitted 
by a requester, or by a group of re-
questers acting in concert, constitute a 
single request that would otherwise in-
volve unusual circumstances, and the 

requests involve clearly related mat-
ters, the component may aggregate 
them. Multiple requests involving un-
related matters will not be aggregated. 

(e) Multi-track processing. (1) A com-
ponent must use two or more proc-
essing tracks by distinguishing be-
tween simple and more complex re-
quests based on the amount of work 
and/or time needed to process the re-
quest, including the amount of pages 
involved, and whether the request 
qualifies for expedited processing as de-
scribed in paragraph (f) of this section. 

(2) A component using multi-track 
processing may provide requesters in 
its slower track(s) with an opportunity 
to limit the scope of their requests in 
order to qualify for faster processing. A 
component doing so shall contact the 
requester by telephone, email, letter, 
or through the FOIAonline Web site, 
http://foiaonline.regulations.gov, which-
ever is the most efficient in each case. 

(f) Expedited processing. (1) Requests 
and appeals shall be taken out of order 
and given expedited treatment when-
ever it is determined that they involve: 

(i) Circumstances in which the lack 
of expedited treatment could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; 

(ii) The loss of substantial due proc-
ess rights; 

(iii) A matter of widespread and ex-
ceptional media interest involving 
questions about the Government’s in-
tegrity which affect public confidence; 
or 

(iv) An urgency to inform the public 
about an actual or alleged Federal Gov-
ernment activity, if made by a person 
primarily engaged in disseminating in-
formation. 

(2) A request for expedited processing 
may be made at the time of the initial 
request for records or at any later 
time. For a prompt determination, a 
request for expedited processing should 
be sent to the component listed in Ap-
pendix A to this part that maintains 
the records requested. 

(3) A requester who seeks expedited 
processing must submit a statement, 
certified to be true and correct to the 
best of that person’s knowledge and be-
lief, explaining in detail the basis for 
requesting expedited processing. For 
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example, a requester within the cat-
egory described in paragraph (f)(1)(iv) 
of this section, if not a full-time mem-
ber of the news media, must establish 
that he or she is a person whose pri-
mary professional activity or occupa-
tion is information dissemination, 
though it need not be his or her sole 
occupation. A requester within the cat-
egory described in paragraph (f)(1)(iv) 
of this section must also establish a 
particular urgency to inform the public 
about the Government activity in-
volved in the request—one that extends 
beyond the public’s right to know 
about Government activity generally. 
The existence of numerous articles 
published on a given subject can be 
helpful to establishing the requirement 
that there be an ‘‘urgency to inform’’ 
the public on a topic. As a matter of 
administrative discretion, a component 
may waive the formal certification re-
quirement. 

(4) Within ten calendar days of its re-
ceipt of a request for expedited proc-
essing, the proper component shall de-
cide whether to grant it and shall no-
tify the requester of the decision. Sole-
ly for purposes of calculating the fore-
going time limit, any request for expe-
dited processing shall always be consid-
ered received on the actual date of re-
ceipt by the proper component. If a re-
quest for expedited processing is grant-
ed, the request shall be given priority 
and processed as soon as practicable, 
subject to § 4.11(i). If a request for expe-
dited processing is denied, any appeal 
of that decision shall be acted on expe-
ditiously. 

[66 FR 65632, Dec. 20, 2001, as amended at 79 
FR 62559, Oct. 20, 2014] 

§ 4.7 Responses to requests. 

(a) Acknowledgment of requests. Upon 
receipt of a request, a component ordi-
narily shall send an acknowledgement 
letter to the requester which shall pro-
vide an assigned request number for 
further reference and, if necessary, 
confirm whether the requester is will-
ing to pay fees. 

(b) Interim responses. If a request in-
volves voluminous records or requires 
searches in multiple locations, to the 
extent feasible, a component shall pro-
vide the requester with interim re-

sponses consisting of fully releasable 
records. 

(c) Grants of requests. If a component 
makes a determination to grant a re-
quest in whole or in part, it shall no-
tify the requester in writing of such de-
termination and disclose records to the 
requester promptly upon payment of 
any applicable fees. Records disclosed 
in part shall be marked or annotated to 
show the applicable FOIA exemption(s) 
and the amount of information deleted, 
unless doing so would harm an interest 
protected by an applicable exemption. 
The location of the information deleted 
shall also be indicated on the record, if 
feasible. 

(d) Adverse determinations of requests. 
If a component makes an adverse de-
termination regarding a request, it 
shall notify the requester of that deter-
mination in writing. An adverse deter-
mination is a denial of a request and 
includes decisions that: The requested 
record is exempt, in whole or in part; 
the request does not reasonably de-
scribe the records sought; the informa-
tion requested is not a record subject 
to the FOIA; the requested record does 
not exist, cannot be located, or has pre-
viously been destroyed; or the re-
quested record is not readily reproduc-
ible in the form or format sought by 
the requester. Adverse determinations 
also include denials involving fees or 
fee waiver matters or denials of re-
quests for expedited processing. 

(e) Content of denial. The denial letter 
shall be signed by an official listed in 
Appendix B to this part (or a designee), 
and shall include: 

(1) The name and title or position of 
the person responsible for the denial; 

(2) A brief statement of the reason(s) 
for the denial, including any FOIA ex-
emption(s) applied by the component 
in denying the request; 

(3) An estimate of the volume of any 
records or information withheld, by 
providing the number of pages or some 
other reasonable form of estimation. 
This estimate is not required if the vol-
ume is otherwise indicated by deletions 
marked on records that are disclosed in 
part, or if providing an estimate would 
harm an interest protected by an appli-
cable FOIA exemption; and 

(4) A statement that the denial may 
be appealed under § 4.10, and a list of 
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the requirements for filing an appeal 
set forth in § 4.10(b). 

[79 FR 62560, Oct. 20, 2014] 

§ 4.8 Classified information. 
In processing a request for informa-

tion classified under Executive Order 
13526 or any other executive order con-
cerning the classification of records, 
the information shall be reviewed to 
determine whether it should remain 
classified. Ordinarily the component or 
other Federal agency that classified 
the information should conduct the re-
view, except that if a record contains 
information that has been derivatively 
classified by a component because it 
contains information classified by an-
other component or agency, the compo-
nent shall refer the responsibility for 
responding to the request to the com-
ponent or agency that classified the 
underlying information. Information 
determined to no longer require classi-
fication shall not be withheld on the 
basis of FOIA exemption (b)(1) (5 U.S.C. 
552(b)(1)), but should be reviewed to as-
sess whether any other FOIA exemp-
tion should be invoked. Appeals involv-
ing classified information shall be 
processed in accordance with § 4.10(c). 

[79 FR 62560, Oct. 20, 2014] 

§ 4.9 Business Information. 
(a) In general. Business information 

obtained by the Department from a 
submitter will be disclosed under the 
FOIA only under this section. 

(b) Definitions. For the purposes of 
this section: 

(1) Business information means com-
mercial or financial information, ob-
tained by the Department from a sub-
mitter, which may be protected from 
disclosure under FOIA exemption (b)(4) 
(5 U.S.C. 552(b)(4)). 

(2) Submitter means any person or en-
tity outside the Federal Government 
from which the Department obtains 
business information, directly or indi-
rectly. The term includes corporations; 
state, local and tribal governments; 
and foreign governments. 

(c) Designation of business information. 
A submitter of business information 
must use good-faith efforts to des-
ignate, by appropriate markings, either 
at the time of submission or at a rea-

sonable time thereafter, any portions 
of its submission that it considers to be 
protected from disclosure under FOIA 
exemption (b)(4). These designations 
will expire ten years after the date of 
the submission unless the submitter re-
quests, and provides justification for, a 
longer period. 

(d) Notice to submitters. A component 
shall provide a submitter with prompt 
written notice of a FOIA request or ad-
ministrative appeal that seeks its busi-
ness information whenever required 
under paragraph (e) of this section, ex-
cept as provided in paragraph (h) of 
this section, in order to give the sub-
mitter an opportunity under paragraph 
(f) of this section to object to disclo-
sure of any specified portion of that in-
formation. Such written notice shall be 
sent via certified mail, return receipt 
requested, or similar means. The notice 
shall either describe the business infor-
mation requested or include copies of 
the requested records containing the 
information. If notification of a large 
number of submitters is required, noti-
fication may be made by posting or 
publishing the notice in a place reason-
ably likely to accomplish notification. 

(e) When notice is required. Notice 
shall be given to the submitter when-
ever: 

(1) The submitter has designated the 
information in good faith as protected 
from disclosure under FOIA exemption 
(b)(4); or 

(2) The component has reason to be-
lieve that the information may be pro-
tected from disclosure under FOIA ex-
emption (b)(4). 

(f) Opportunity to object to disclosure. 
A component shall allow a submitter 
seven working days (i.e., excluding Sat-
urdays, Sundays, and legal public holi-
days) from the date of receipt of the 
written notice described in paragraph 
(d) of this section to provide the com-
ponent with a statement of any objec-
tion to disclosure. The statement must 
identify any portions of the informa-
tion the submitter requests to be with-
held under FOIA exemption (b)(4), and 
describe how each qualifies for protec-
tion under the exemption: that is, why 
the information is a trade secret, or 
commercial or financial information 
that is privileged or confidential. If a 
submitter fails to respond to the notice 
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within the time specified, the sub-
mitter will be considered to have no 
objection to disclosure of the informa-
tion. Information a submitter provides 
under this paragraph may itself be sub-
ject to disclosure under the FOIA. 

(g) Notice of intent to disclose. A com-
ponent shall consider a submitter’s ob-
jections and specific grounds under the 
FOIA for nondisclosure in deciding 
whether to disclose business informa-
tion. If a component decides to disclose 
business information over a submit-
ter’s objection, the component shall 
give the submitter written notice via 
certified mail, return receipt re-
quested, or similar means, which shall 
include: 

(1) A statement of reason(s) why the 
submitter’s objections to disclosure 
were not sustained; 

(2) A description of the business in-
formation to be disclosed; and 

(3) A statement that the component 
intends to disclose the information 
seven working days from the date the 
submitter receives the notice. 

(h) Exceptions to notice requirements. 
The notice requirements of paragraphs 
(d) and (g) of this section shall not 
apply if: 

(1) The component determines that 
the information is exempt and will be 
withheld under a FOIA exemption, 
other than exemption (b)(4); 

(2) The information has been lawfully 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by statute (other than the 
FOIA) or by a regulation issued in ac-
cordance with Executive Order 12600; or 

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous, ex-
cept that, in such a case, the compo-
nent shall provide the submitter writ-
ten notice of any final decision to dis-
close the information seven working 
days from the date the submitter re-
ceives the notice. 

(i) Notice to submitter of FOIA lawsuit. 
Whenever a requester files a lawsuit 
seeking to compel the disclosure of 
business information, the component 
shall promptly notify the submitter. 

(j) Corresponding notice to requester. 
Whenever a component provides a sub-
mitter with notice and an opportunity 

to object to disclosure under paragraph 
(d) of this section, the component shall 
notify the requester that the request is 
being processed under the provisions of 
this regulation and, as a consequence, 
there may be a delay in receiving a re-
sponse. The notice to the requester will 
not include any of the specific informa-
tion contained in the records being re-
quested. Whenever a submitter files a 
lawsuit seeking to prevent the disclo-
sure of business information, the com-
ponent shall notify the requester of 
such action and, as a consequence, 
there may be further delay in receiving 
a response. 

[66 FR 65632, Dec. 20, 2001, as amended at 79 
FR 62561, Oct. 20, 2014] 

§ 4.10 Appeals from initial determina-
tions or untimely delays. 

(a)(1) If a request for records to a 
component other than the Office of In-
spector General is initially denied in 
whole or in part, or has not been time-
ly determined, or if a requester re-
ceives an adverse determination re-
garding any other matter listed under 
this subpart (as described in § 4.7(c)), 
the requester may file an appeal. Ap-
peals can be submitted in writing or 
electronically, as described in para-
graph (b)(1) of this section. The appeal 
must be received by the Office of the 
General Counsel during normal busi-
ness hours (8:30 a.m. to 5:00 p.m., East-
ern Time, Monday through Friday) 
within 30 calendar days of the date of 
the written denial of the adverse deter-
mination or, if there has been no deter-
mination, an appeal may be submitted 
any time after the due date, including 
the last extension under § 4.6(d), of the 
adverse determination. Written or elec-
tronic appeals arriving after normal 
business hours will be deemed received 
on the next normal business day. If the 
30th calendar day falls on a Saturday, 
Sunday, or a legal public holiday, an 
appeal received by 5:00 p.m., Eastern 
Time, the next business day will be 
deemed timely. Appeals received after 
the 30-day limit will not be considered. 

(2) If a request for records to the Of-
fice of Inspector General is initially de-
nied in whole or in part, or has not 
been timely determined, or if a re-
quester receives an adverse determina-
tion regarding any other matter listed 
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under this subpart (as described in 
§ 4.7(c)), the requester may file an ap-
peal. Appeals can be submitted in writ-
ing or electronically, as described in 
paragraph (b)(2) of this section. The ap-
peal must be received by the Office of 
Inspector General, Office of Counsel, 
during normal business hours (8:30 a.m. 
to 5:00 p.m., Eastern Time, Monday 
through Friday) within 30 calendar 
days of the date of the written denial 
of the adverse determination or, if 
there has been no determination, an 
appeal may be submitted any time 
after the due date, including the last 
extension under § 4.6(d), of the adverse 
determination. Written or electronic 
appeals arriving after normal business 
hours will be deemed received on the 
next normal business day. If the 30th 
calendar day falls on a Saturday, Sun-
day, or a legal public holiday, an ap-
peal received by 5:00 p.m., Eastern 
Time, the next business day will be 
deemed timely. Appeals received after 
the 30-day limit will not be considered. 

(b)(1) Appeals, other than appeals 
from requests made to the Office of In-
spector General, shall be decided by the 
Assistant General Counsel for Litiga-
tion, Employment, and Oversight. 
Written appeals should be addressed to 
the Assistant General Counsel for Liti-
gation, Employment, and Oversight, at 
U.S. Department of Commerce, Office 
of the General Counsel, Room 5875, 14th 
and Constitution Avenue NW., Wash-
ington, DC 20230. An appeal may also 
be sent via facsimile at 202–482–2552. 
For a written appeal, both the letter 
and the appeal envelope should be 
clearly marked ‘‘Freedom of Informa-
tion Act Appeal.’’ Appeals may also be 
submitted electronically either by 
email to FOIAAppeals@doc.gov or on-
line at the FOIAonline Web site, http:// 
foiaonline.regulations.gov, if requesters 
have a FOIAonline account. In all 
cases, the appeal (written or elec-
tronic) should include a copy of the 
original request and initial denial, if 
any. All appeals should include a state-
ment of the reasons why the records re-
quested should be made available and 
why the adverse determination was in 
error. No opportunity for personal ap-
pearance, oral argument or hearing on 
appeal is provided. Upon receipt of an 
appeal, the Assistant General Counsel 

for Litigation, Employment, and Over-
sight ordinarily shall send an acknowl-
edgement letter to the requester which 
shall confirm receipt of the requester’s 
appeal. 

(2) Appeals of initial and untimely 
determinations by the Office of Inspec-
tor General shall be decided by the 
Counsel to the Inspector General, ex-
cept that appeals for records which 
were initially denied by the Counsel to 
the Inspector General shall be decided 
by the Deputy Inspector General. Writ-
ten appeals should be addressed to the 
Counsel to the Inspector General, or 
the Deputy Inspector General if the 
records were initially denied by the 
Counsel to the Inspector General. The 
address of both is: U.S. Department of 
Commerce, Office of Counsel, Room 
7898C, 14th and Constitution Avenue 
NW., Washington, DC 20230. An appeal 
may also be sent via facsimile at 202– 
501–7335. For a written appeal, both the 
letter and the appeal envelope should 
be clearly marked ‘‘Freedom of Infor-
mation Act Appeal.’’ Appeals may also 
be submitted electronically either by 
email to FOIA@oig.doc.gov or online at 
the FOIAonline Web site, http:// 
foiaonline.regulations.gov, if requesters 
have a FOIAonline account. In all 
cases, the appeal (written or elec-
tronic) should include a copy of the 
original request and initial denial, if 
any. All appeals should include a state-
ment of the reasons why the records re-
quested should be made available and 
why the adverse determination was in 
error. No opportunity for personal ap-
pearance, oral argument or hearing on 
appeal is provided. Upon receipt of an 
appeal, the Counsel to the Inspector 
General, or the Deputy Inspector Gen-
eral if the records were initially denied 
by the Counsel to the Inspector Gen-
eral, ordinarily shall send an acknowl-
edgement letter to the requester which 
shall confirm receipt of the requester’s 
appeal. 

(c) Upon receipt of an appeal involv-
ing records initially denied on the basis 
of FOIA exemption (b)(1), the records 
shall be forwarded to the Deputy As-
sistant Secretary for Security (DAS) 
for a declassification review. The DAS 
may overrule previous classification 
determinations in whole or in part if 
continued protection in the interest of 
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national security is no longer required, 
or no longer required at the same level. 
The DAS shall advise the Assistant 
General Counsel for Litigation, Em-
ployment, and Oversight, the General 
Counsel, the General Counsel to the In-
spector General, or Deputy Inspector 
General, as appropriate, of his or her 
decision. 

(d) If an appeal is granted, the person 
who filed the appeal shall be imme-
diately notified and copies of the re-
leasable documents shall be made 
available promptly thereafter upon re-
ceipt of appropriate fees determined in 
accordance with § 4.11. 

(e) If no determination on an appeal 
has been sent to the requester within 
the twenty working day period speci-
fied in § 4.6(b) or the last extension 
thereof, the requester is deemed to 
have exhausted all administrative rem-
edies with respect to the request, giv-
ing rise to a right of judicial review 
under 5 U.S.C. 552(a)(6)(C). If the re-
quester initiates a court action against 
the Department based on the provision 
in this paragraph, the administrative 
appeal process may continue. 

(f) The determination on an appeal 
shall be in writing and, when it denies 
records in whole or in part, the letter 
to the requester shall include: 

(1) A brief explanation of the basis 
for the denial, including a list of the 
applicable FOIA exemptions and a de-
scription of how they apply; 

(2) A statement that the decision is 
final for the Department; 

(3) Notification that judicial review 
of the denial is available in the district 
court of the United States in the dis-
trict in which the requester resides, or 
has his or her principal place of busi-
ness, or in which the agency records 
are located, or in the District of Co-
lumbia; and 

(4) The name and title or position of 
the official responsible for denying the 
appeal. 

[66 FR 65632, Dec. 20, 2001, as amended at 69 
FR 49784, Aug. 12, 2004; 79 FR 62561, Oct. 20, 
2014; 80 FR 70153, Nov. 13, 2015] 

§ 4.11 Fees. 
(a) In general. Components shall 

charge fees for processing requests 
under the FOIA in accordance with 
paragraph (c) of this section, except 

where fees are limited under paragraph 
(d) of this section or when a waiver or 
reduction is granted under paragraph 
(k) of this section. A component shall 
collect all applicable fees before proc-
essing a request if a component deter-
mines that advance payment is re-
quired in accordance with paragraphs 
(i)(2) and (i)(3) of this section. If ad-
vance payment of fees is not required, 
a component shall collect all applica-
ble fees before sending copies of re-
quested records to a requester. Re-
questers must pay fees by check or 
money order made payable to the 
Treasury of the United States. 

(b) Definitions. For purposes of this 
section: 

(1) Commercial use request means a re-
quest from or on behalf of a person who 
seeks information for a use or purpose 
that furthers his or her commercial, 
trade, or profit interests, which can in-
clude furthering those interests 
through litigation. Components shall 
determine, whenever reasonably pos-
sible, the use to which a requester will 
put the requested records. If it appears 
that the requester will put the records 
to a commercial use, or if a component 
has reasonable cause to doubt a re-
quester’s asserted non-commercial use, 
the component shall provide the re-
quester a reasonable opportunity to 
submit further clarification. 

(2) Direct costs means those expenses 
a component incurs in searching for 
and duplicating (and, in the case of 
commercial use requests, reviewing) 
records to respond to a FOIA request. 
Direct costs include, for example, the 
salary of the employee performing the 
work (the basic rate of pay for the em-
ployee, plus 16% of that rate to cover 
benefits) and the cost of operating 
computers and other electronic equip-
ment, such as photocopiers and scan-
ners. Direct costs do not include over-
head expenses such as the costs of 
space, heating, or lighting of the facil-
ity in which the service is performed. 

(3) Duplication means the making of a 
copy of a record, or of the information 
contained in it, necessary to respond to 
a FOIA request. Copies may take the 
form of paper, microform, audiovisual 
materials, or electronic records, among 
others. A component shall honor a re-
quester’s specified preference of form 
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or format of disclosure if the record is 
readily reproducible with reasonable 
efforts in the requested form or format. 

(4) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of 
vocational education, that operates a 
program of scholarly research. A re-
quester in this fee category must show 
that the request is authorized by, and 
is made under the auspices of, an edu-
cational institution and that the 
records are not sought for a commer-
cial use, but rather are sought to fur-
ther scholarly research. To fall within 
this fee category, a request must serve 
the scholarly research goal of the insti-
tution rather than an individual re-
search goal. 

Example 1. A request from a professor 
of geology at a university for records 
relating to soil erosion, written on let-
terhead of the Department of Geology, 
would be presumed to be from an edu-
cational institution. 

Example 2. A request from the same 
professor of geology seeking drug infor-
mation from the Food and Drug Ad-
ministration in furtherance of a mur-
der mystery he is writing would not be 
presumed to be an institutional re-
quest, regardless of whether it was 
written on institutional letterhead. 

Example 3. A student who makes a re-
quest in furtherance of the completion 
of a course of instruction would be pre-
sumed to be carrying out an individual 
research goal, rather than a scholarly 
research goal of the institution, and 
would not qualify as part of this fee 
category. 

(5) Noncommercial scientific institution 
means an institution that is not oper-
ated on a ‘‘commercial’’ basis, as that 
term is defined in paragraph (b)(1) of 
this section, and that is operated solely 
for the purpose of conducting scientific 
research, the results of which are not 
intended to promote any particular 
product or industry. To be in this cat-
egory, a requester must show that the 
request is authorized by and is made 
under the auspices of a qualifying in-
stitution and that the records are 

sought to further scientific research 
rather than for a commercial use. 

(6) Representative of the news media, or 
news media requester, means any person 
or entity organized and operated to 
publish or broadcast news to the public 
that actively gathers information of 
potential interest to a segment of the 
public, uses its editorial skills to turn 
the raw materials into a distinct work, 
and distributes that work to an audi-
ence. The term ‘‘news’’ means informa-
tion that is about current events or 
that would be of current interest to the 
public. Examples of news-media enti-
ties are television or radio stations 
broadcasting to the public at-large and 
publishers of periodicals that dissemi-
nate ‘‘news’’ and make their products 
available through a variety of means to 
the general public including news orga-
nizations that disseminate solely on 
the Internet. To be in this category, a 
requester must not be seeking the re-
quested records for a commercial use. 
A request for records that supports the 
news-dissemination function of the re-
quester shall not be considered to be 
for a commercial use. A freelance jour-
nalist shall be regarded as working for 
a news-media entity if the journalist 
can demonstrate a solid basis for ex-
pecting publication through that enti-
ty, whether or not the journalist is ac-
tually employed by the entity. A publi-
cation contract would be the clearest 
proof, but components shall also look 
to the past publication record of a re-
quester in making this determination. 
A component’s decision to grant a re-
quester media status will be made on a 
case-by-case basis based upon the re-
quester’s intended use of the material. 

(7) Review means the examination of 
a record located in response to a re-
quest in order to determine whether 
any portion of it is exempt from disclo-
sure. Review time includes processing 
any record for disclosure, such as doing 
all that is necessary to prepare the 
record for disclosure, including the 
process of redacting it and marking 
any applicable exemptions. Review 
costs are recoverable even if a record 
ultimately is not disclosed. Review 
time includes time spent obtaining and 
considering any formal objection to 
disclosure made by a business sub-
mitter under § 4.9, but does not include 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00041 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



32 

15 CFR Subtitle A (1–1–17 Edition) § 4.11 

time spent resolving general legal or 
policy issues regarding the application 
of exemptions. 

(8) Search means the process of look-
ing for and retrieving records or infor-
mation responsive to a request. It in-
cludes page-by-page or line-by-line 
identification of information within 
records and also includes reasonable ef-
forts to locate and retrieve information 
from records maintained in electronic 
form or format. Components shall en-
sure that searches are done in the most 

efficient and least expensive manner 
reasonably possible. 

(c) Fees. In responding to FOIA re-
quests, components shall charge the 
fees summarized in chart form in para-
graphs (c)(1) and (c)(2) of this section 
and explained in paragraphs (c)(3) 
through (c)(5) of this section, unless a 
waiver or reduction of fees has been 
granted under paragraph (k) of this 
section. 

(1) The four categories and charge-
able fees are: 

Category Chargeable fees 

(i) Commercial Use Requesters .................................................. Search, Review, and Duplication. 
(ii) Educational and Non-commercial Scientific Institution Re-

questers.
Duplication (excluding the cost of the first 100 pages). 

(iii) Representatives of the News Media ..................................... Duplication (excluding the cost of the first 100 pages). 
(iv) All Other Requesters ............................................................. Search and Duplication (excluding the cost of the first 2 hours 

of search and 100 pages). 

(2) Uniform fee schedule. 

Service Rate 

(i) Manual search ......................................................................... Actual salary rate of employee conducting review, plus 16 per-
cent of salary rate. 

(ii) Computerized search ............................................................. Actual direct cost, including operator time. 
(iii) Review of records .................................................................. Actual salary rate of employee involved, plus 16 percent of sal-

ary rate. 
(iv) Duplication of records: 

(A) Paper copy reproduction ......................................... $.08 per page. 
(B) Other reproduction (e.g., converting paper into an 

electronic format (e.g., scanning), computer disk or 
printout, or other electronically-formatted reproduc-
tion (e.g., uploading records made available to the 
requester into FOIAonline)).

Actual direct cost, including operator time. 

(3) Search. (i) Search fees shall be 
charged for all requests—other than re-
quests made by educational institu-
tions, noncommercial scientific insti-
tutions, or representatives of the news 
media—subject to the limitations of 
paragraph (d) of this section. Compo-
nents shall charge for time spent 
searching even if they do not locate 
any responsive records or if they with-
hold any records located as entirely ex-
empt from disclosure. Search fees shall 
be the direct costs of conducting the 
search by the involved employees. 

(ii) For computer searches of records, 
requesters will be charged the direct 
costs of conducting the search, al-
though certain requesters (as provided 
in paragraph (d)(1) of this section) will 
be charged no search fee and certain 
other requesters (as provided in para-

graph (d)(3) of this section) are entitled 
to the cost equivalent of two hours of 
manual search time without charge. 
These direct costs will include the 
costs of the operator/programmer sal-
ary apportionable to the search and 
any other tangible direct costs associ-
ated with a computer search. 

(4) Duplication. Duplication fees shall 
be charged to all requesters, subject to 
the limitations of paragraph (d) of this 
section. A component shall honor a re-
quester’s preference for receiving a 
record in a particular form or format 
where it is readily producible by the 
component in the form or format re-
quested. For either a photocopy or a 
computer-generated printout of a 
record (no more than one copy of which 
need be supplied), the fee shall be $.08 
per page. Requesters may reduce costs 
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by specifying double-sided duplication, 
except where this is technically not 
feasible. For electronic forms of dupli-
cation, other than a computer-gen-
erated printout, components will 
charge the direct costs of that duplica-
tion. Such direct costs will include the 
costs of the requested electronic me-
dium on which the copy is to be made 
and the actual operator time and com-
puter resource usage required to 
produce the copy, to the extent they 
can be determined. 

(5) Review. Review fees shall be 
charged to requesters who make a com-
mercial use request. Review fees shall 
be charged only for the initial record 
review, in which a component deter-
mines whether an exemption applies to 
a particular record at the initial re-
quest level. No charge shall be imposed 
for review at the administrative appeal 
level for an exemption already applied. 
However, records withheld under an ex-
emption that is subsequently deter-
mined not to apply may be reviewed 
again to determine whether any other 
exemption not previously considered 
applies, and the costs of that review 
are chargeable. Review fees shall be 
the direct costs of conducting the re-
view by the involved employees. 

(d) Limitations on charging fees. (1) No 
search fees shall be charged for re-
quests from educational institutions, 
non-commercial scientific institutions, 
or representatives of the news media. 

(2) No search fee or review fee shall 
be charged for a quarter-hour period 
unless more than half of that period is 
required for search or review. 

(3) Except for requesters seeking 
records for a commercial use, compo-
nents shall provide without charge: 

(i) The first 100 pages of duplication 
(or the cost equivalent); and 

(ii) The first two hours of search (or 
the cost equivalent). 

(4) If a total fee calculated under 
paragraph (c) of this section is $20.00 or 
less for any request, no fee shall be 
charged. If such total fee is more than 
$20.00, the full amount of such fee shall 
be charged. 

(5) The provisions of paragraphs (d) 
(3) and (4) of this section work to-
gether. This means that for requesters 
other than those seeking records for a 
commercial use, no fee shall be charged 

unless the cost of search in excess of 
two hours plus the cost of duplication 
in excess of 100 pages totals more than 
$20.00. 

(6) No search fees shall be charged to 
a FOIA requester when a component 
does not comply with the statutory 
time limits at 5 U.S.C. 552(a)(6) in 
which to respond to a request, unless 
unusual or exceptional circumstances 
(as those terms are defined by the 
FOIA) apply to the processing of the 
request. 

(7) No duplication fees shall be 
charged to requesters in the fee cat-
egory of a representative of the news 
media or an educational or non-
commercial scientific institution when 
a component does not comply with the 
statutory time limits at 5 U.S.C. 
552(a)(6) in which to respond to a re-
quest, unless unusual or exceptional 
circumstances (as those terms are de-
fined by the FOIA) apply to the proc-
essing of the request. 

(e) Notice of anticipated fees in excess 
of $20.00. (1) When a component deter-
mines or estimates that the fees for 
processing a FOIA request will total 
more than $20.00 or total more than the 
amount the requester indicated a will-
ingness to pay, the component shall 
notify the requester of the actual or es-
timated amount of the fees, unless the 
requester has stated in writing a will-
ingness to pay fees as high as those an-
ticipated. If only a portion of the fee 
can be estimated readily, the compo-
nent shall advise the requester that the 
estimated fee may be only a portion of 
the total fee. A notice under this para-
graph shall offer the requester an op-
portunity to discuss the matter with 
Departmental personnel in order to 
modify the request in an effort to meet 
the requester’s needs at a lower cost. 

(2) When a requester has been noti-
fied that the actual or estimated fees 
will amount to more than $20.00, or 
amount to more than the amount the 
requester indicated a willingness to 
pay, the component will do no further 
work on the request until the requester 
agrees in writing to pay the actual or 
estimated total fee. The component 
will toll the processing of the request 
while it notifies the requester of the 
actual or estimated amount of fees and 
this time will be excluded from the 
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twenty (20) working day time limit (as 
specified in § 4.6(b)). The requester’s 
agreement to pay fees must be made in 
writing, must designate an exact dollar 
amount the requester is willing to pay, 
and must be received within 30 cal-
endar days from the date of the notifi-
cation of the fee estimate. If the re-
quester fails to submit an agreement to 
pay the anticipated fees within 30 cal-
endar days from the date of the compo-
nent’s fee notice, the component will 
presume that the requester is no longer 
interested and notify the requester 
that the request will be closed. 

(f) Charges for other services. Apart 
from the other provisions of this sec-
tion, if a component decides, as a mat-
ter of administrative discretion, to 
comply with a request for special serv-
ices, the component shall charge the 
direct cost of providing them. Such 
services could include certifying that 
records are true copies or sending 
records by other than ordinary mail. 

(g) Charging interest. Components 
shall charge interest on any unpaid bill 
starting on the 31st calendar day fol-
lowing the date of billing the re-
quester. Interest charges shall be as-
sessed at the rate provided in 31 U.S.C. 
3717 and accrue from the date of the 
billing until the component receives 
payment. Components shall take all 
steps authorized by the Debt Collection 
Act of 1982, as amended by the Debt 
Collection Improvement Act of 1996, to 
effect payment, including offset, dis-
closure to consumer reporting agen-
cies, and use of collection agencies. 

(h) Aggregating requests. If a compo-
nent reasonably believes that a re-
quester or a group of requesters acting 
together is attempting to divide a re-
quest into a series of requests for the 
purpose of avoiding fees, the compo-
nent may aggregate those requests and 
charge accordingly. Among the factors 
a component shall consider in deciding 
whether to aggregate are the closeness 
in time between the component’s re-
ceipt of the requests, and the related-
ness of the matters about which the re-
quests are made. A component may 
generally presume that multiple re-
quests that involve related matters 
made by the same requester or a close-
ly related group of requesters within a 
30 calendar day period have been made 

in order to avoid fees. If requests are 
separated by a longer period, a compo-
nent shall aggregate them only if a 
solid basis exists for determining that 
aggregation is warranted under all the 
circumstances involved. Multiple re-
quests involving unrelated matters 
shall not be aggregated. 

(i) Advance payments. (1) For requests 
other than those described in para-
graphs (i)(2) and (3) of this section, a 
component shall not require the re-
quester to make an advance payment 
(i.e., a payment made before a compo-
nent begins to process or continues 
work on a request). Payment owed for 
work already completed (i.e., a pre-pay-
ment before copies of responsive 
records are sent to a requester) is not 
an advance payment. 

(2) When a component determines or 
estimates that the total fee for proc-
essing a FOIA request will be $250.00 or 
more, the component shall notify the 
requester of the actual or estimated fee 
and require the requester to make an 
advance payment of the entire antici-
pated fee before beginning to process 
the request. A notice under this para-
graph shall offer the requester an op-
portunity to discuss the matter with 
Departmental personnel in order to 
modify the request in an effort to meet 
the requester’s needs at a lower cost. 

(3) When a requester has previously 
failed to pay a properly charged FOIA 
fee to any component or other Federal 
agency within 30 calendar days of the 
date of billing, the component shall no-
tify the requester that he or she is re-
quired to pay the full amount due, plus 
any applicable interest, and to make 
an advance payment of the full amount 
of any anticipated fee, before the com-
ponent begins to process a new request 
or continues to process a pending re-
quest from that requester. A notice 
under this paragraph shall offer the re-
quester an opportunity to discuss the 
matter with Departmental personnel in 
order to modify the request in an effort 
to meet the requester’s needs at a 
lower cost. 

(4) When the component requires ad-
vance payment or payment due under 
paragraphs (i)(2) and (i)(3) of this sec-
tion, the component will not further 
process the request until the required 
payment is made. The component will 
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toll the processing of the request while 
it notifies the requester of the ad-
vanced payment due and this time will 
be excluded from the twenty (20) work-
ing day time limit (as specified in 
§ 4.6(b)). If the requester does not pay 
the advance payment within 30 cal-
endar days from the date of the compo-
nent’s fee notice, the component will 
presume that the requester is no longer 
interested and notify the requester 
that the request will be closed. 

(j) Tolling. When necessary for the 
component to clarify issues regarding 
fee assessment with the FOIA re-
quester, the time limit for responding 
to the FOIA request is tolled until the 
component resolves such issues with 
the requester. 

(k) Other statutes specifically providing 
for fees. The fee schedule of this section 
does not apply to fees charged under 
any statute (except for the FOIA) that 
specifically requires an agency to set 
and collect fees for particular types of 
records. If records responsive to re-
quests are maintained for distribution 
by agencies operating such statutorily 
based fee schedule programs, compo-
nents shall inform requesters how to 
obtain records from those sources. Pro-
vision of such records is not handled 
under the FOIA. 

(l) Requirements for waiver or reduction 
of fees. (1) Records responsive to a re-
quest will be furnished without charge, 
or at a charge reduced below that es-
tablished under paragraph (c) of this 
section, if the requester asks for such a 
waiver in writing and the responsible 
component determines, after consider-
ation of information provided by the 
requester, that the requester has dem-
onstrated that: 

(i) Disclosure of the requested infor-
mation is in the public interest because 
it is likely to contribute significantly 
to public understanding of the oper-
ations or activities of the Government; 
and 

(ii) Disclosure of the information is 
not primarily in the commercial inter-
est of the requester. 

(2) To determine whether the first fee 
waiver requirement is met, components 
shall consider the following factors: 

(i) The subject of the request: whether 
the subject of the requested records 
concerns the operations or activities of 

the Government. The subject of the re-
quested records must concern identifi-
able operations or activities of the 
Federal Government, with a connec-
tion that is direct and clear, not re-
mote or attenuated. 

(ii) The informative value of the infor-
mation to be disclosed: whether the dis-
closure is ‘‘likely to contribute’’ to an 
understanding of Government oper-
ations or activities. The disclosable 
portions of the requested records must 
be meaningfully informative about 
Government operations or activities in 
order to be ‘‘likely to contribute’’ to an 
increased public understanding of those 
operations or activities. The disclosure 
of information that already is in the 
public domain, in either a duplicative 
or a substantially identical form, 
would not be likely to contribute to 
such understanding. 

(iii) The contribution to an under-
standing of the subject by the public like-
ly to result from disclosure: whether dis-
closure of the requested information 
will contribute to the understanding of 
a reasonably broad audience of persons 
interested in the subject, as opposed to 
the individual understanding of the re-
quester. A requester’s expertise in the 
subject area and ability and intention 
to effectively convey information to 
the public shall be considered. It shall 
be presumed that a representative of 
the news media satisfies this consider-
ation. Merely providing information to 
media sources is insufficient to satisfy 
this consideration. 

(iv) The significance of the contribution 
to public understanding: whether the 
disclosure is likely to contribute ‘‘sig-
nificantly’’ to public understanding of 
Government operations or activities. 
The public’s understanding of the sub-
ject in question prior to the disclosure 
must be significantly enhanced by the 
disclosure. 

(3) To determine whether the second 
fee waiver requirement (i.e., that dis-
closure is not primarily in the commer-
cial interest of the requester) is met, 
components shall consider the fol-
lowing factors: 

(i) The existence and magnitude of a 
commercial interest: whether the re-
quester has a commercial interest that 
would be furthered by the requested 
disclosure. Components shall consider 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00045 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



36 

15 CFR Subtitle A (1–1–17 Edition) § 4.21 

any commercial interest of the re-
quester (with reference to the defini-
tion of ‘‘commercial use request’’ in 
paragraph (b)(1) of this section), or of 
any person on whose behalf the re-
quester may be acting, that would be 
furthered by the requested disclosure. 
Requesters shall be given an oppor-
tunity to provide explanatory informa-
tion regarding this consideration. 

(ii) The primary interest in disclosure: 
whether any identified commercial in-
terest of the requester is sufficiently 
great, in comparison with the public 
interest in disclosure, that disclosure 
is ‘‘primarily in the commercial inter-
est of the requester.’’ A fee waiver or 
reduction is justified if the public in-
terest standard (paragraph (k)(1)(i) of 
this section) is satisfied and the public 
interest is greater than any identified 
commercial interest in disclosure. 
Components ordinarily shall presume 
that if a news media requester has sat-
isfied the public interest standard, the 
public interest is the primary interest 
served by disclosure to that requester. 
Disclosure to data brokers or others 
who merely compile and market Gov-
ernment information for direct eco-
nomic return shall not be presumed to 
primarily serve the public interest. 

(4) If only some of the records to be 
released satisfy the requirements for a 
fee waiver, a waiver shall be granted 
for those records. 

(5) Requests for the waiver or reduc-
tion of fees should address the factors 
listed in paragraphs (k)(2) and (3) of 
this section, insofar as they apply to 
each request. 

[66 FR 65632, Dec. 20, 2001, as amended at 79 
FR 62562, Oct. 20, 2014] 

Subpart B—Privacy Act 
§ 4.21 Purpose and scope. 

(a) This subpart establishes policies 
and procedures for implementing the 
Privacy Act of 1974, as amended (5 
U.S.C. 552a). The main objectives of the 
subpart are to facilitate full exercise of 
rights conferred on individuals under 
the Act, and to protect the privacy of 
individuals on whom the Department 
maintains records in systems of 
records under the Act. 

(b) The Department shall act prompt-
ly and in accordance with the Act upon 

receipt of any inquiry, request or ap-
peal from a citizen of the United States 
or an alien lawfully admitted for per-
manent residence into the United 
States, regardless of the individual’s 
age. Further, the Department shall 
maintain only such information on in-
dividuals as is relevant and necessary 
to the performance of its lawful func-
tions; maintain that information with 
such accuracy, relevancy, timeliness, 
and completeness as is reasonably nec-
essary to assure fairness in determina-
tions made by the Department about 
the individual; obtain information 
from the individual to the extent prac-
ticable; and take every reasonable step 
to protect that information from un-
warranted disclosure. The Department 
shall maintain no record describing 
how an individual exercises rights 
guaranteed by the First Amendment 
unless expressly authorized to do so by 
statute or by the individual about 
whom the record is maintained, or un-
less to do so is pertinent to and within 
the scope of an authorized law enforce-
ment activity. An individual’s name 
and address shall not be sold or rented 
by the Department unless such action 
is specifically authorized by law. 

(c) This subpart applies to all compo-
nents of the Department. Components 
may promulgate supplementary orders 
and rules not inconsistent with this 
subpart. 

(d) The Assistant Secretary for Ad-
ministration is delegated responsi-
bility for maintaining this subpart, for 
issuing such orders and directives in-
ternal to the Department as are nec-
essary for full compliance with the 
Act, and for publishing all required no-
tices concerning systems of records. 

(e) Matters outside the scope of this 
subpart include: 

(1) Requests for records that do not 
pertain to the requester, or to the indi-
vidual about whom the request is made 
if the requester is the parent or guard-
ian of the individual; 

(2) Requests involving information 
pertaining to an individual that is in a 
record or file but not within the scope 
of a system of records notice published 
in the FEDERAL REGISTER; 

(3) Requests to correct a record if a 
grievance procedure is available to the 
individual either by regulation or 
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2 The United States Patent and Trademark 
Office (USPTO), which is established as an 
agency of the United States within the De-
partment of Commerce, operates under its 
own PA regulations at 37 CFR part 102, sub-
part B. Accordingly, requests concerning 
records maintained by the USPTO should be 
sent directly to the USPTO. 

through a provision in a collective bar-
gaining agreement with the Depart-
ment or a component of the Depart-
ment, and the individual has initiated, 
or expressed in writing the intention of 
initiating, such a grievance procedure; 
and 

(4) Requests for employee-employer 
services and counseling that were rou-
tinely granted prior to enactment of 
the Act, including, but not limited to, 
test calculations of retirement bene-
fits, explanations of health and life in-
surance programs, and explanations of 
tax withholding options. 

(f) Any request for records that per-
tains to the requester, or to the indi-
vidual about whom the request is made 
if the requester is the parent or guard-
ian of the individual, shall be processed 
under the Act and this subpart and 
under the Freedom of Information Act 
and the Department’s implementing 
regulations at subpart A of this part, 
regardless whether the Act or the Free-
dom of Information Act is mentioned 
in the request. 

§ 4.22 Definitions. 
(a) All terms used in this subpart 

which are defined in 5 U.S.C. 552a shall 
have the same meaning herein. 

(b) As used in this subpart: 
(1) Act means the ‘‘Privacy Act of 

1974, as amended (5 U.S.C. 552a)’’. 
(2) Appeal means a request by an indi-

vidual to review and reverse an initial 
denial of a request from that individual 
for correction or amendment. 

(3) Component means any office, divi-
sion, bureau or other unit of the De-
partment listed in Appendix A to this 
part (except that a regional office of a 
larger office or other unit does not con-
stitute a separate component). 

(4) Department means the Department 
of Commerce. 

(5) Inquiry means either a request for 
general information regarding the Act 
and this subpart or a request from an 
individual (or that individual’s parent 
or guardian) that the Department de-
termine whether it has any record in a 
system of records that pertains to that 
individual. 

(6) Person means any human being 
and also shall include, but is not lim-
ited to, corporations, associations, 
partnerships, trustees, receivers, per-

sonal representatives, and public or 
private organizations. 

(7) Privacy Officer means those offi-
cials, identified in Appendix B to this 
part, who are authorized to receive and 
act upon inquiries, requests for access, 
and requests for correction or amend-
ment. 

(8) Request for access means a request 
from an individual or an individual’s 
parent or guardian to see a record per-
taining to that individual in a par-
ticular system of records. 

(9) Request for correction or amendment 
means a request from an individual or 
an individual’s parent or guardian that 
the Department change (by correction, 
amendment, addition or deletion) a 
particular record pertaining to that in-
dividual in a system of records. 

§ 4.23 Procedures for making inquir-
ies. 

(a) Any individual, regardless of age, 
who is a citizen of the United States or 
an alien lawfully admitted for perma-
nent residence into the United States 
may submit an inquiry to the Depart-
ment. The inquiry should be made ei-
ther in person or by mail addressed to 
the appropriate component identified 
in Appendix A to this part or to the of-
ficial identified in the notification pro-
cedures paragraph of the systems of 
records notice published in the FED-
ERAL REGISTER. 2 If an individual be-
lieves the Department maintains a 
record pertaining to him or her but 
does not know which system of records 
might contain such a record and/or 
which component of the Department 
maintains the system of records, as-
sistance in person or by mail will be 
provided at the first address listed in 
Appendix A to this part. 

(b) Inquiries submitted by mail 
should include the words ‘‘PRIVACY 
ACT INQUIRY’’ in capital letters at 
the top of the letter and on the face of 
the envelope. If the inquiry is for gen-
eral information regarding the Act and 
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this subpart, no particular information 
is required. The Department reserves 
the right to require compliance with 
the identification procedures appearing 
at § 4.24(d). If the inquiry is a request 
that the Department determine wheth-
er it has a record pertaining to the in-
dividual, the following information 
should be submitted: 

(1) Name of individual whose record 
is sought; 

(2) Statement that individual whose 
record is sought is either a U.S. citizen 
or an alien lawfully admitted for per-
manent residence; 

(3) Identifying data that will help lo-
cate the record (for example, maiden 
name, occupational license number, pe-
riod or place of employment, etc.); 

(4) Record sought, by description and 
by record system name, if known; 

(5) Action requested (that is, sending 
information on how to exercise rights 
under the Act; determining whether re-
quested record exists; gaining access to 
requested record; or obtaining copy of 
requested record); 

(6) Copy of court guardianship order 
or minor’s birth certificate, as provided 
in § 4.24(d)(3), but only if requester is 
guardian or parent of individual whose 
record is sought; 

(7) Requester’s name (printed), signa-
ture, address, and (optional) telephone 
number; 

(8) Date; and, 
(9) Certification of request by notary 

or other official, but only if 
(i) Request is for notification that re-

quested record exists, for access to re-
quested record, or for copy of requested 
record; 

(ii) Record is not available to any 
person under 5 U.S.C. 552; and 

(iii) Requester does not appear before 
an employee of the Department for 
verification of identity. 

(c) Any inquiry which is not ad-
dressed as specified in paragraph (a) of 
this section or which is not marked as 
specified in paragraph (b) of this sec-
tion will be so addressed and marked 
by Department personnel and for-
warded immediately to the responsible 
Privacy Officer. An inquiry which is 
not properly addressed by the indi-
vidual will not be deemed to have been 
‘‘received’’ for purposes of measuring 
the time period for response until ac-

tual receipt by the Privacy Officer. In 
each instance when an inquiry so for-
warded is received, the Privacy Officer 
shall notify the individual that his or 
her inquiry was improperly addressed 
and the date the inquiry was received 
at the proper address. 

(d)(1) Each inquiry received shall be 
acted upon promptly by the responsible 
Privacy Officer. Every effort will be 
made to respond within ten working 
days (i.e., excluding Saturdays, Sun-
days and legal public holidays) of the 
date of receipt at the proper address. If 
a response cannot be made within ten 
working days, the Privacy Officer shall 
send an acknowledgment during that 
period providing information on the 
status of the inquiry and asking for 
such further information as may be 
necessary to process the inquiry. The 
first correspondence sent by the Pri-
vacy Officer to the requester shall con-
tain the Department’s control number 
assigned to the request, as well as a 
statement that the requester should 
use that number in all future contacts 
with the Department. The Department 
shall use that control number in all 
subsequent correspondence. 

(2) If the Privacy Officer fails to send 
an acknowledgment within ten work-
ing days, as provided in paragraph 
(d)(1) of this section, the requester may 
ask the Assistant General Counsel for 
Litigation, Employment, and Oversight 
to take corrective action. No failure of 
a Privacy Officer to send an acknowl-
edgment shall confer administrative fi-
nality for purposes of judicial review. 

(e) An individual shall not be re-
quired to state a reason for or other-
wise justify his or her inquiry. 

(f) Special note should be taken that 
certain agencies are responsible for 
publishing notices of systems of 
records having Government-wide appli-
cation to other agencies, including the 
Department. The agencies known to be 
publishing these general notices and 
the types of records covered therein ap-
pear in Appendix C to this part. These 
general notices do not identify the Pri-
vacy Officers in the Department to 
whom inquiries should be presented or 
mailed. The provisions of this section, 
and particularly paragraph (a) of this 
section, should be followed in making 
inquiries with respect to such records. 
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Such records in the Department are 
subject to the provisions of this part to 
the extent indicated in Appendix C to 
this part. The exemptions, if any, de-
termined by the agency publishing a 
general notice shall be invoked and ap-
plied by the Department after con-
sultation, as necessary, with that other 
agency. 

§ 4.24 Procedures for making requests 
for records. 

(a) Any individual, regardless of age, 
who is a citizen of the United States or 
an alien lawfully admitted for perma-
nent residence into the United States 
may submit a request to the Depart-
ment for access to records. The request 
should be made either in person or by 
mail addressed to the appropriate of-
fice listed in Appendix A to this part. 

(b) Requests submitted by mail 
should include the words ‘‘PRIVACY 
ACT REQUEST’’ in capital letters at 
the top of the letter and on the face of 
the envelope. Any request which is not 
addressed as specified in paragraph (a) 
of this section or which is not marked 
as specified in this paragraph will be so 
addressed and marked by Department 
personnel and forwarded immediately 
to the responsible Privacy Officer. A 
request which is not properly addressed 
by the individual will not be deemed to 
have been ‘‘received’’ for purposes of 
measuring time periods for response 
until actual receipt by the Privacy Of-
ficer. In each instance when a request 
so forwarded is received, the Privacy 
Officer shall notify the individual that 
his or her request was improperly ad-
dressed and the date the request was 
received at the proper address. 

(c) If the request follows an inquiry 
under § 4.23 in connection with which 
the individual’s identity was estab-
lished by the Department, the indi-
vidual need only indicate the record to 
which access is sought, provide the De-
partment control number assigned to 
the request, and sign and date the re-
quest. If the request is not preceded by 
an inquiry under § 4.23, the procedures 
of this section should be followed. 

(d) The requirements for identifica-
tion of individuals seeking access to 
records are: 

(1) In person. Each individual making 
a request in person shall be required to 

present satisfactory proof of identity. 
The means of proof, in the order of 
preference and priority, are: 

(i) A document bearing the individ-
ual’s photograph (for example, driver’s 
license, passport or military or civilian 
identification card); 

(ii) A document, preferably issued for 
participation in a Federally-sponsored 
program, bearing the individual’s sig-
nature (for example, unemployment in-
surance book, employer’s identifica-
tion card, national credit card, and 
professional, craft or union member-
ship card); and, 

(iii) A document bearing neither the 
photograph nor the signature of the in-
dividual, preferably issued for partici-
pation in a Federally-sponsored pro-
gram (for example, Medicaid card). If 
the individual can provide no suitable 
documentation of identity, the Depart-
ment will require a signed statement 
asserting the individual’s identity and 
stipulating that the individual under-
stands the penalty provision of 5 U.S.C. 
552a(i)(3) recited in § 4.32(a). In order to 
avoid any unwarranted disclosure of an 
individual’s records, the Department 
reserves the right to determine the 
adequacy of proof of identity offered by 
any individual, particularly if the re-
quest involves a sensitive record. 

(2) Not in person. If the individual 
making a request does not appear in 
person before a Privacy Officer or other 
employee authorized to determine 
identity, then identity must be deter-
mined by: 

(i) A certification of a notary public 
or equivalent officer empowered to ad-
minister oaths must accompany the re-
quest under the circumstances pre-
scribed in § 4.23(b)(9). The certification 
in or attached to the letter must be 
substantially in accordance with the 
following text: 

City of llll County of llll. (Name 
of individual), who affixed (his) (her) signa-
ture below in my presence, came before me, 
a (title), in and for the aforesaid County and 
State, this ll day of ll, 20l, and estab-
lished (his) (her) identity to my satisfaction. 
My commission expires llll. 

Signature: llllll.; or 

(ii) Statement of identity made 
under 28 U.S.C. 1746, a law that permits 
statements to be made under penalty 
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of perjury as a substitute for notariza-
tion. 

(3) Parents of minors and legal guard-
ians. An individual acting as the parent 
of a minor or the legal guardian of the 
individual to whom a record pertains 
shall establish his or her personal iden-
tity in the same manner prescribed in 
either paragraph (d)(1) or (d)(2) of this 
section. In addition, such other indi-
vidual shall establish his or her iden-
tity in the representative capacity of 
parent or legal guardian. In the case of 
the parent of a minor, the proof of 
identity shall be a certified or authen-
ticated copy of the minor’s birth cer-
tificate. In the case of a legal guardian 
of an individual who has been declared 
incompetent due to physical or mental 
incapacity or age by a court of com-
petent jurisdiction, the proof of iden-
tity shall be a certified or authenti-
cated copy of the court’s order. For 
purposes of the Act, a parent or legal 
guardian may represent only a living 
individual, not a decedent. A parent or 
legal guardian may be accompanied 
during personal access to a record by 
another individual, provided the provi-
sions of § 4.25(f) are satisfied. 

(e) If the provisions of this subpart 
are alleged to impede an individual in 
exercising his or her right to access, 
the Department will consider, from an 
individual making a request, alter-
native suggestions regarding proof of 
identity and access to records. 

(f) An individual shall not be required 
to state a reason for or otherwise jus-
tify his or her request for access to a 
record. 

[66 FR 65632, Dec. 20, 2001, as amended at 73 
FR 10381, Feb. 27, 2008] 

§ 4.25 Disclosure of requested records 
to individuals. 

(a)(1) The responsible Privacy Officer 
shall act promptly upon each request. 
Every effort will be made to respond 
within ten working days (i.e., excluding 
Saturdays, Sundays and legal public 
holidays) of the date of receipt. If a re-
sponse cannot be made within ten 
working days due to unusual cir-
cumstances, the Privacy Officer shall 
send an acknowledgment during that 
period providing information on the 
status of the request and asking for 
any further information that may be 

necessary to process the request. ‘‘Un-
usual circumstances’’ shall include cir-
cumstances in which: 

(i) A search for and collection of re-
quested records from inactive storage, 
field facilities or other establishments 
is required; 

(ii) A voluminous amount of data is 
involved; 

(iii) Information on other individuals 
must be separated or expunged from 
the particular record; or 

(iv) Consultations with other agen-
cies having a substantial interest in 
the determination of the request are 
necessary. 

(2) If the Privacy Officer fails to send 
an acknowledgment within ten work-
ing days, as provided in paragraph 
(a)(1) of this section, the requester may 
ask the Assistant General Counsel for 
Litigation, Employment, and Oversight 
to take corrective action. No failure of 
a Privacy Officer to send an acknowl-
edgment shall confer administrative fi-
nality for purposes of judicial review. 

(b) Grant of access: (1) Notification. 
An individual shall be granted access 
to a record pertaining to him or her, 
unless the provisions of paragraph 
(g)(1) of this section apply. The Privacy 
Officer shall notify the individual of a 
determination to grant access, and pro-
vide the following information: 

(i) The methods of access, as set forth 
in paragraph (b)(2) of this section; 

(ii) The place at which the record 
may be inspected; 

(iii) The earliest date on which the 
record may be inspected and the period 
of time that the records will remain 
available for inspection. In no event 
shall the earliest date be later than 
thirty calendar days from the date of 
notification; 

(iv) The estimated date by which a 
copy of the record will be mailed and 
the fee estimate pursuant to § 4.31. In 
no event shall the estimated date be 
later than thirty calendar days from 
the date of notification; 

(v) The fact that the individual, if he 
or she wishes, may be accompanied by 
another individual during personal ac-
cess, subject to the procedures set 
forth in paragraph (f) of this section; 
and, 

(vi) Any additional prerequisites for 
granting access to a specific record. 
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(2) Methods of access. The following 
methods of access to records by an in-
dividual may be available depending on 
the circumstances of a given situation: 

(i) Inspection in person may be had in 
the office specified by the Privacy Offi-
cer granting access, during the hours 
indicated in Appendix A to this part; 

(ii) Transfer of records to a Federal 
facility more convenient to the indi-
vidual may be arranged, but only if the 
Privacy Officer determines that a suit-
able facility is available, that the indi-
vidual’s access can be properly super-
vised at that facility, and that trans-
mittal of the records to that facility 
will not unduly interfere with oper-
ations of the Department or involve 
unreasonable costs, in terms of both 
money and manpower; and, 

(iii) Copies may be mailed at the re-
quest of the individual, subject to pay-
ment of the fees prescribed in § 4.31. 
The Department, at its own initiative, 
may elect to provide a copy by mail, in 
which case no fee will be charged the 
individual. 

(c) Access to medical records is gov-
erned by the provisions of § 4.26. 

(d) The Department shall supply such 
other information and assistance at 
the time of access as to make the 
record intelligible to the individual. 

(e) The Department reserves the 
right to limit access to copies and ab-
stracts of original records, rather than 
the original records. This election 
would be appropriate, for example, 
when the record is in an automated 
data medium such as tape or disc, when 
the record contains information on 
other individuals, and when deletion of 
information is permissible under ex-
emptions (for example, 5 U.S.C. 
552a(k)(2)). In no event shall original 
records of the Department be made 
available to the individual except 
under the immediate supervision of the 
Privacy Officer or his or her designee. 

(f) Any individual who requests ac-
cess to a record pertaining to that indi-
vidual may be accompanied by another 
individual of his or her choice. ‘‘Ac-
companied’’ includes discussing the 
record in the presence of the other in-
dividual. The individual to whom the 
record pertains shall authorize the 
presence of the other individual in 
writing. The authorization shall in-

clude the name of the other individual, 
a specific description of the record to 
which access is sought, the Department 
control number assigned to the re-
quest, the date, and the signature of 
the individual to whom the record per-
tains. The other individual shall sign 
the authorization in the presence of 
the Privacy Officer. An individual shall 
not be required to state a reason or 
otherwise justify his or her decision to 
be accompanied by another individual 
during personal access to a record. 

(g) Initial denial of access: (1) 
Grounds. Access by an individual to a 
record that pertains to that individual 
will be denied only upon a determina-
tion by the Privacy Officer that: 

(i) The record is exempt under § 4.33 
or 4.34, or exempt by determination of 
another agency publishing notice of 
the system of records, as described in 
§ 4.23(f); 

(ii) The record is information com-
piled in reasonable anticipation of a 
civil action or proceeding; 

(iii) The provisions of § 4.26 per-
taining to medical records have been 
invoked; or 

(iv) The individual unreasonably has 
failed to comply with the procedural 
requirements of this part. 

(2) Notification. The Privacy Officer 
shall give notice of denial of access to 
records to the individual in writing, 
and the notice shall include the fol-
lowing information: 

(i) The Privacy Officer’s name and 
title or position; 

(ii) The date of the denial; 
(iii) The reasons for the denial, in-

cluding citation to the appropriate sec-
tion of the Act and this part; 

(iv) The individual’s opportunities, if 
any, for further administrative consid-
eration, including the identity and ad-
dress of the responsible official. If no 
further administrative consideration 
within the Department is available, the 
notice shall state that the denial is ad-
ministratively final; and, 

(v) If stated to be administratively 
final within the Department, the indi-
vidual’s right to judicial review pro-
vided under 5 U.S.C.552a(g)(1), as lim-
ited by 5 U.S.C. 552a(g)(5). 

(3) Administrative review. If a Privacy 
Officer issues an initial denial of a re-
quest, the individual’s opportunities 
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for further consideration shall be as 
follows: 

(i) As to denial under paragraph 
(g)(1)(i) of this section, two opportuni-
ties for further consideration are avail-
able in the alternative: 

(A) If the individual contests the ap-
plication of an exemption to the 
records, the review procedures in 
§ 4.25(g)(3)(ii) shall apply; or, 

(B) If the individual challenges the 
validity of the exemption itself, the in-
dividual must file a petition for the 
issuance, amendment, or repeal of a 
rule under 5 U.S.C. 553(e). If the exemp-
tion was determined by the Depart-
ment, such petition shall be filed with 
the Assistant Secretary for Adminis-
tration. If the exemption was deter-
mined by another agency (as described 
in § 4.23(f)), the Department will pro-
vide the individual with the name and 
address of the other agency and any re-
lief sought by the individual shall be 
that provided by the regulations of the 
other agency. Within the Department, 
no such denial is administratively final 
until such a petition has been filed by 
the individual and disposed of on the 
merits by the Assistant Secretary for 
Administration. 

(ii) As to denial under paragraphs 
(g)(1)(ii) of this section, (g)(1)(iv) of 
this section or (to the limited extent 
provided in paragraph (g)(3)(i)(A) of 
this section) paragraph (g)(1)(i) of this 
section, the individual may file for re-
view with the Assistant General Coun-
sel for Litigation, Employment, and 
Oversight, as indicated in the Privacy 
Officer’s initial denial notification. 
The individual and the Department 
shall follow the procedures in § 4.28 to 
the maximum extent practicable. 

(iii) As to denial under paragraph 
(g)(1)(iii) of this section, no further ad-
ministrative consideration within the 
Department is available because the 
denial is not administratively final 
until expiration of the time period in-
dicated in § 4.26(a). 

(h) If a request is partially granted 
and partially denied, the Privacy Offi-
cer shall follow the appropriate proce-
dures of this section as to the records 
within the grant and the records within 
the denial. 

[66 FR 65632, Dec. 20, 2001, as amended at 79 
FR 62564, Oct. 20, 2014] 

§ 4.26 Special procedures: Medical 
records. 

When a request for access involves 
medical or psychological records, the 
records will be reviewed by the Depart-
ment’s medical officer for a determina-
tion on whether disclosure would be 
harmful to the individual to whom 
they relate. If it is determined that dis-
closure would be harmful, the Depart-
ment may refuse to disclose the 
records directly to the requester but 
shall transmit them to a doctor au-
thorized in writing by the individual to 
whom the records relate to receive the 
documents. If an individual refuses to 
provide written authorization to re-
lease his or her medical records to a 
doctor, barring any applicable exemp-
tion, the Department shall give the in-
dividual access to his or her records by 
means of a copy, provided without cost 
to the requester, sent registered mail, 
return receipt requested. 

[79 FR 62564, Oct. 20, 2014] 

§ 4.27 Procedures for making requests 
for correction or amendment. 

(a) Any individual, regardless of age, 
who is a citizen of the United States or 
an alien lawfully admitted for perma-
nent residence into the United States 
may submit a request for correction or 
amendment to the Department. The re-
quest should be made either in person 
or by mail addressed to the Privacy Of-
ficer who processed the individual’s re-
quest for access to the record, and to 
whom is delegated authority to make 
initial determinations on requests for 
correction or amendment. The offices 
of Privacy Officers are open to the pub-
lic between the hours of 9 a.m. and 4 
p.m. Monday through Friday (exclud-
ing Saturdays, Sundays, and legal pub-
lic holidays). 

(b) Requests submitted by mail 
should include the words ‘‘PRIVACY 
ACT REQUEST’’ in capital letters at 
the top of the letter and on the face of 
the envelope. Any request that is not 
addressed as specified in paragraph (a) 
of this section or that is not marked as 
specified in this paragraph will be so 
addressed and marked by Department 
personnel and forwarded immediately 
to the responsible Privacy Officer. A 
request that is not properly addressed 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00052 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



43 

Office of the Secretary, Commerce § 4.28 

by the individual will not be deemed to 
have been ‘‘received’’ for purposes of 
measuring the time period for response 
until actual receipt by the Privacy Of-
ficer. In each instance when a request 
so forwarded is received, the Privacy 
Officer shall notify the individual that 
his or her request was improperly ad-
dressed and the date the request was 
received at the proper address. 

(c) Since the request, in all cases, 
will follow a request for access under 
§ 4.25, the individual’s identity will be 
established by his or her signature on 
the request and use of the Department 
control number assigned to the re-
quest. 

(d) A request for correction or 
amendment should include the fol-
lowing: 

(1) Specific identification of the 
record sought to be corrected or 
amended (for example, description, 
title, date, paragraph, sentence, line 
and words); 

(2) The specific wording to be deleted, 
if any; 

(3) The specific wording to be in-
serted or added, if any, and the exact 
place at which it is to be inserted or 
added; and, 

(4) A statement of the basis for the 
requested correction or amendment, 
with all available supporting docu-
ments and materials that substantiate 
the statement. The statement should 
identify the criterion of the Act being 
invoked, that is, whether the informa-
tion in the record is unnecessary, inac-
curate, irrelevant, untimely or incom-
plete. 

§ 4.28 Agency review of requests for 
correction or amendment. 

(a)(1)(i) Not later than ten working 
days (i.e., excluding Saturdays, Sun-
days and legal public holidays) after 
receipt of a request to correct or 
amend a record, the Privacy Officer 
shall send an acknowledgment pro-
viding an estimate of time within 
which action will be taken on the re-
quest and asking for such further infor-
mation as may be necessary to process 
the request. The estimate of time may 
take into account unusual cir-
cumstances as described in § 4.25(a). No 
acknowledgment will be sent if the re-
quest can be reviewed, processed and 

the individual notified of the results of 
review (either compliance or denial) 
within the ten working days. Requests 
filed in person will be acknowledged in 
writing at the time submitted. 

(ii) If the Privacy Officer fails to send 
the acknowledgment within ten work-
ing days, as provided in paragraph 
(a)(1)(i) of this section, the requester 
may ask the Assistant General Counsel 
for Litigation, Employment, and Over-
sight, or in the case of a request to the 
Office of the Inspector General, the 
Counsel to the Inspector General, to 
take corrective action. No failure of a 
Privacy Officer to send an acknowledg-
ment shall confer administrative final-
ity for purposes of judicial review. 

(2) Promptly after acknowledging re-
ceipt of a request, or after receiving 
such further information as might have 
been requested, or after arriving at a 
decision within the ten working days, 
the Privacy Officer shall either: 

(i) Make the requested correction or 
amendment and advise the individual 
in writing of such action, providing ei-
ther a copy of the corrected or amend-
ed record or, in cases in which a copy 
cannot be provided, a statement as to 
the means by which the correction or 
amendment was effected; or 

(ii) Inform the individual in writing 
that his or her request is denied and 
provide the following information: 

(A) The Privacy Officer’s name and 
title or position; 

(B) The date of the denial; 
(C) The reasons for the denial, includ-

ing citation to the appropriate sections 
of the Act and this subpart; and 

(D) The procedures for appeal of the 
denial as set forth in § 4.29, including 
the address of the Assistant General 
Counsel for Litigation, Employment, 
and Oversight, or in the case of a re-
quest to the Office of the Inspector 
General, the address of the Counsel to 
the Inspector General. 

(3) The term promptly in this section 
means within thirty working days (i.e., 
excluding Saturdays, Sundays and 
legal public holidays). If the Privacy 
Officer cannot make the determination 
within thirty working days, the indi-
vidual will be advised in writing of the 
reason for the delay and of the esti-
mated date by which the determination 
will be made. 
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(b) Whenever an individual’s record is 
corrected or amended pursuant to a re-
quest from that individual, the Privacy 
Officer shall notify all persons and 
agencies to which the corrected or 
amended portion of the record had been 
disclosed prior to its correction or 
amendment, if an accounting of such 
disclosure required by the Act was 
made. The notification shall require a 
recipient agency maintaining the 
record to acknowledge receipt of the 
notification, to correct or amend the 
record, and to apprise any agency or 
person to which it had disclosed the 
record of the substance of the correc-
tion or amendment. 

(c) The following criteria will be con-
sidered by the Privacy Officer in re-
viewing a request for correction or 
amendment: 

(1) The sufficiency of the evidence 
submitted by the individual; 

(2) The factual accuracy of the infor-
mation to be corrected or amended; 

(3) The relevance and necessity of the 
information in terms of the purpose for 
which it was collected; 

(4) The timeliness and currency of 
the information in light of the purpose 
for which it was collected; 

(5) The completeness of the informa-
tion in terms of the purpose for which 
it was collected; 

(6) The degree of risk that denial of 
the request could unfairly result in de-
terminations adverse to the individual; 

(7) The character of the record 
sought to be corrected or amended; 
and, 

(8) The propriety and feasibility of 
complying with the specific means of 
correction or amendment requested by 
the individual. 

(d) The Department will not under-
take to gather evidence for the indi-
vidual, but does reserve the right to 
verify the evidence the individual sub-
mits. 

(e) Correction or amendment of a 
record requested by an individual will 
be denied only upon a determination by 
the Privacy Officer that: 

(1) The individual has failed to estab-
lish, by a preponderance of the evi-
dence, the propriety of the correction 
or amendment in light of the criteria 
set forth in paragraph (c) of this sec-
tion; 

(2) The record sought to be corrected 
or amended is part of the official 
record in a terminated judicial, quasi- 
judicial or quasi-legislative proceeding 
to which the individual was a party or 
participant; 

(3) The information in the record 
sought to be corrected or amended, or 
the record sought to be corrected or 
amended, is the subject of a pending ju-
dicial, quasi-judicial or quasi-legisla-
tive proceeding to which the individual 
is a party or participant; 

(4) The correction or amendment 
would violate a duly enacted statute or 
promulgated regulation; or, 

(5) The individual unreasonably has 
failed to comply with the procedural 
requirements of this part. 

(f) If a request is partially granted 
and partially denied, the Privacy Offi-
cer shall follow the appropriate proce-
dures of this section as to the records 
within the grant and the records within 
the denial. 

[66 FR 65632, Dec. 20, 2001, as amended at 79 
FR 62564, Oct. 20, 2014] 

§ 4.29 Appeal of initial adverse agency 
determination on correction or 
amendment. 

(a) If a request for correction or 
amendment is denied initially under 
§ 4.28, the individual may submit a 
written appeal within thirty calendar 
days of the date of the initial denial. 
The appeal must be received by the 
General Counsel, or by the Counsel to 
the Inspector General in the case of an 
appeal of an initial adverse determina-
tion by the Office of Inspector General, 
during normal business hours (8:30 a.m. 
to 5:00 p.m., Eastern Time, Monday 
through Friday) within 30 calendar 
days of the date of the initial denial. 
Appeals arriving after normal business 
hours will be deemed received on the 
next normal business day. If the 30th 
calendar day falls on a Saturday, Sun-
day, or a legal public holiday, an ap-
peal received by 5:00 p.m., Eastern 
Time, the next business day will be 
deemed timely. 

(b)(1) An appeal from a request to a 
component other than the Office of the 
Inspector General should be addressed 
to the Assistant General Counsel for 
Litigation, Employment, and Over-
sight, U.S. Department of Commerce, 
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Room 5875, 14th and Constitution Ave-
nue NW., Washington, DC 20230. An ap-
peal should include the words ‘‘Privacy 
Act Appeal’’ at the top of the letter 
and on the face of the envelope. An ap-
peal not addressed and marked as pro-
vided herein will be so marked by De-
partment personnel when it is so iden-
tified, and will be forwarded imme-
diately to the Assistant General Coun-
sel for Litigation, Employment, and 
Oversight. An appeal which is not prop-
erly addressed by the individual will 
not be deemed to have been ‘‘received’’ 
for purposes of measuring the time pe-
riods in this section until actual re-
ceipt by the Assistant General Counsel 
for Litigation, Employment, and Over-
sight. In each instance when an appeal 
so forwarded is received, the Assistant 
General Counsel for Litigation, Em-
ployment, and Oversight shall notify 
the individual that his or her appeal 
was improperly addressed and the date 
on which the appeal was received at 
the proper address. 

(2) An appeal of an initial adverse de-
termination on correction or amend-
ment by the Office of Inspector General 
should be addressed to the Counsel to 
the Inspector General, U.S. Depart-
ment of Commerce, Room 7898C, 14th 
and Constitution Avenue NW., Wash-
ington, DC 20230. An appeal should in-
clude the words ‘‘Privacy Act Appeal’’ 
at the top of the letter and on the face 
of the envelope. An appeal not ad-
dressed and marked as provided herein 
will be so marked by Department per-
sonnel when it is so identified, and will 
be forwarded immediately to the Coun-
sel to the Inspector General. An appeal 
which is not properly addressed by the 
individual will not be deemed to have 
been ‘‘received’’ for purposes of meas-
uring the time periods in this section 
until actual receipt by the Counsel to 
the Inspector General. In each instance 
when an appeal so forwarded is re-
ceived, the Counsel to the Inspector 
General shall notify the individual that 
his or her appeal was improperly ad-
dressed and the date on which the ap-
peal was received at the proper address. 

(c) The individual’s appeal shall be 
signed by the individual, and shall in-
clude a statement of the reasons for 
why the initial denial is believed to be 
in error, and the Department’s control 

number assigned to the request. The 
Privacy Act Officer who issued the ini-
tial denial shall furnish to the Assist-
ant General Counsel for Litigation, 
Employment, and Oversight, or in the 
case of an initial denial by the Office of 
the Inspector General, to the Counsel 
to the Inspector General, the record(s) 
the individual requests to be corrected 
or amended, and all correspondence be-
tween the Privacy Officer and the re-
quester. Although the foregoing nor-
mally will comprise the entire record 
on appeal, the Assistant General Coun-
sel for Litigation, Employment, and 
Oversight, or in the case of an initial 
denial by the Office of the Inspector 
General, the Counsel to the Inspector 
General, may seek any additional in-
formation necessary to ensure that the 
final determination is fair and equi-
table and, in such instances, disclose 
the additional information to the indi-
vidual to the greatest extent possible, 
and provide an opportunity for com-
ment thereon. 

(d) No personal appearance or hear-
ing on appeal will be allowed. 

(e) The Assistant General Counsel for 
Litigation, Employment, and Over-
sight, or in the case of an initial denial 
by the Office of the Inspector General, 
the Counsel to the Inspector General, 
shall act upon the appeal and issue a 
final determination in writing not 
later than thirty working days (i.e., ex-
cluding Saturdays, Sundays and legal 
public holidays) from the date on 
which the appeal is received, except 
that the Assistant General Counsel for 
Litigation, Employment, and Over-
sight, or in the case of an initial denial 
by the Office of the Inspector General, 
the Counsel to the Inspector General, 
may extend the thirty days upon decid-
ing that a fair and equitable review 
cannot be made within that period, but 
only if the individual is advised in 
writing of the reason for the extension 
and the estimated date by which a final 
determination will be issued. The esti-
mated date should not be later than 
the sixtieth day after receipt of the ap-
peal unless unusual circumstances, as 
described in § 4.25(a), are met. 

(f) If the appeal is determined in 
favor of the individual, the final deter-
mination shall include the specific cor-
rections or amendments to be made 
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3 5 U.S.C. 552a(b)(4) has no application with-
in the Department. 

and a copy thereof shall be transmitted 
promptly to the individual and to the 
Privacy Officer who issued the initial 
denial. Upon receipt of such final de-
termination, the Privacy Officer shall 
promptly take the actions set forth in 
§ 4.28(a)(2)(i) and (b). 

(g) If the appeal is denied, the final 
determination shall be transmitted 
promptly to the individual and state 
the reasons for the denial. The notice 
of final determination shall inform the 
individual that: 

(1) The individual has a right under 
the Act to file with the Assistant Gen-
eral Counsel for Litigation, Employ-
ment, and Oversight, or in the case of 
an initial denial by the Office of the In-
spector General, the Counsel to the In-
spector General, a concise statement of 
reasons for disagreeing with the final 
determination. The statement ordi-
narily should not exceed one page and 
the Department reserves the right to 
reject an excessively lengthy state-
ment. It should provide the Depart-
ment control number assigned to the 
request, indicate the date of the final 
determination and be signed by the in-
dividual. The Assistant General Coun-
sel for Litigation, Employment, and 
Oversight, or in the case of an initial 
denial by the Office of the Inspector 
General, the Counsel to the Inspector 
General, shall acknowledge receipt of 
such statement and inform the indi-
vidual of the date on which it was re-
ceived; 

(2) Any such disagreement statement 
submitted by the individual would be 
noted in the disputed record, and filed 
with it; 

(3) The purposes and uses to which 
the statement would be put are those 
applicable to the record in which it is 
noted, and that a copy of the state-
ment would be provided to persons and 
agencies to which the record is dis-
closed subsequent to the date of receipt 
of such statement; 

(4) The Department would append to 
any such disagreement statement a 
copy of the final determination or sum-
mary thereof, which also would be pro-
vided to persons and agencies to which 
the disagreement statement is dis-
closed; and 

(5) The individual has a right to judi-
cial review of the final determination 

under 5 U.S.C. 552a(g)(1)(A), as limited 
by 5 U.S.C. 552a(g)(5). 

(h) In making the final determina-
tion, the Assistant General Counsel for 
Litigation, Employment, and Over-
sight, or in the case of an initial denial 
by the Office of the Inspector General, 
the Counsel to the Inspector General, 
shall employ the criteria set forth in 
§ 4.28(c) and shall deny an appeal only 
on grounds set forth in § 4.28(e). 

(i) If an appeal is partially granted 
and partially denied, the Assistant 
General Counsel for Litigation, Em-
ployment, and Oversight, or in the case 
of an initial denial by the Office of the 
Inspector General, the Counsel to the 
Inspector General, shall follow the ap-
propriate procedures of this section as 
to the records within the grant and the 
records within the denial. 

(j) Although a copy of the final deter-
mination or a summary thereof will be 
treated as part of the individual’s 
record for purposes of disclosure in in-
stances where the individual has filed a 
disagreement statement, it will not be 
subject to correction or amendment by 
the individual. 

(k) The provisions of paragraphs 
(g)(1) through (g)(3) of this section sat-
isfy the requirements of 5 U.S.C. 
552a(e)(3). 

[66 FR 65632, Dec. 20, 2001, as amended at 79 
FR 62564, Oct. 20, 2014] 

§ 4.30 Disclosure of record to person 
other than the individual to whom 
it pertains. 

(a) The Department may disclose a 
record pertaining to an individual to a 
person other than the individual to 
whom it pertains only in the following 
instances: 

(1) Upon written request by the indi-
vidual, including authorization under 
§ 4.25(f); 

(2) With the prior written consent of 
the individual; 

(3) To a parent or legal guardian 
under 5 U.S.C. 552a(h); 

(4) When required by the Act and not 
covered explicitly by the provisions of 
5 U.S.C. 552a(b); and 

(5) When permitted under 5 U.S.C. 
552a(b)(1) through (12), as follows: 3 
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(i) To those officers and employees of 
the agency that maintains the record 
who have a need for the record in the 
performance of their duties; 

(ii) Required under 5 U.S.C. 552; 
(iii) For a routine use as defined in 5 

U.S.C. 552a(a)(7); 
(iv) To the Bureau of the Census for 

purposes of planning or carrying out a 
census or survey or related activity 
pursuant to the provisions of Title 13 of 
the U.S. Code; 

(v) To a requester who has provided 
the agency with advance adequate 
written assurance that the record will 
be used solely as a statistical research 
or reporting record, and the record is 
to be transferred in a form that is not 
individually identifiable; 

(vi) To the National Archives and 
Records Administration as a record 
that has sufficient historical or other 
value to warrant its continued preser-
vation by the United States Govern-
ment, or for evaluation by the Archi-
vist of the United States, or the des-
ignee of the Archivist, to determine 
whether the record has such value; 

(vii) To another agency or to an in-
strumentality of any governmental ju-
risdiction within or under the control 
of the United States for a civil or 
criminal law enforcement activity if 
the activity is authorized by law, and if 
the head of the agency or instrumen-
tality has made a written request to 
the agency which maintains the record, 
specifying the particular portion de-
sired and the law enforcement activity 
for which the record is sought; 

(viii) To a person pursuant to a show-
ing of compelling circumstances affect-
ing the health or safety of an indi-
vidual if upon such disclosure notifica-
tion is transmitted to the last known 
address of such individual; 

(ix) To either House of Congress, or, 
to the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of 
any such joint committee; 

(x) To the Comptroller General, or 
any of his or her authorized representa-
tives, in the course of the performance 
of the duties of the General Accounting 
Office; 

(xi) Pursuant to the order of a court 
of competent jurisdiction; or 

(xii) To a consumer reporting agency 
in accordance with 31 U.S.C. 3711(e). 

(b) The situations referred to in para-
graph (a)(4) of this section include the 
following: 

(1) 5 U.S.C. 552a(c)(4) requires dis-
semination of a corrected or amended 
record or notation of a disagreement 
statement by the Department in cer-
tain circumstances; 

(2) 5 U.S.C. 552a(d) requires disclosure 
of records to the individual to whom 
they pertain, upon request; and 

(3) 5 U.S.C. 552a(g) authorizes civil 
action by an individual and requires 
disclosure by the Department to the 
court. 

(c) The Privacy Officer shall make an 
accounting of each disclosure by him of 
any record contained in a system of 
records in accordance with 5 U.S.C. 
552a(c)(1) and (2). Except for a disclo-
sure made under 5 U.S.C. 552a(b)(7), the 
Privacy Officer shall make such ac-
counting available to any individual, 
insofar as it pertains to that indi-
vidual, upon any request submitted in 
accordance with § 4.24. The Privacy Of-
ficer shall make reasonable efforts to 
notify any individual when any record 
in a system of records is disclosed to 
any person under compulsory legal 
process, promptly upon being informed 
that such process has become a matter 
of public record. 

[66 FR 65632, Dec. 20, 2001, as amended at 67 
FR 60282, Sept. 25, 2002] 

§ 4.31 Fees. 
(a) The only fee to be charged to an 

individual under this part is for dupli-
cation of records at the request of the 
individual. Components shall charge a 
fee for duplication of records under the 
Act in the same way in which they 
charge a duplication fee under § 4.11, 
except as provided in this section. Ac-
cordingly, no fee shall be charged or 
collected for: search, retrieval, or re-
view of records; copying at the initia-
tive of the Department without a re-
quest from the individual; transpor-
tation of records; or first-class postage. 

(b) The Department shall provide an 
individual one copy of each record cor-
rected or amended pursuant to the in-
dividual’s request without charge as 
evidence of the correction or amend-
ment. 
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(c) As required by the United States 
Office of Personnel Management in its 
published regulations implementing 
the Act, the Department shall charge 
no fee for a single copy of a personnel 
record covered by that agency’s Gov-
ernment-wide published notice of sys-
tems of records. 

§ 4.32 Penalties. 
(a) The Act provides, in pertinent 

part: 

Any person who knowingly and willfully 
requests or obtains any record concerning an 
individual from an agency under false pre-
tenses shall be guilty of a misdemeanor and 
fined not more than $5,000. (5 U.S.C. 
552a(i)(3)). 

(b) A person who falsely or fraudu-
lently attempts to obtain records 
under the Act also may be subject to 
prosecution under such other criminal 
statutes as 18 U.S.C. 494, 495 and 1001. 

§ 4.33 General exemptions. 
(a) Individuals may not have access 

to records maintained by the Depart-
ment but which were provided by an-
other agency which has determined by 
regulation that such information is 
subject to general exemption under 5 
U.S.C. 552a(j). If such exempt records 
are within a request for access, the De-
partment will advise the individual of 
their existence and of the name and ad-
dress of the source agency. For any fur-
ther information concerning the record 
and the exemption, the individual must 
contact that source agency. 

(b) The general exemptions deter-
mined to be necessary and proper with 
respect to systems of records main-
tained by the Department, including 
the parts of each system to be exempt-
ed, the provisions of the Act from 
which they are exempted, and the jus-
tification for the exemption, are as fol-
lows: 

(1) Individuals identified in Export 
Transactions—COMMERCE/BIS–1. Pur-
suant to 5 U.S.C. 552a(j)(2), these 
records are hereby determined to be ex-
empt from all provisions of the Act, ex-
cept 5 U.S.C. 552a(b), (c)(1) and (2), 
(e)(4)(A) through (F), (e)(6), (7), (9), (10), 
and (11), and (i). These exemptions are 
necessary to ensure the proper func-
tioning of the law enforcement activ-
ity, to protect confidential sources of 

information, to fulfill promises of con-
fidentiality, to maintain the integrity 
of the law enforcement process, to 
avoid premature disclosure of the 
knowledge of criminal activity and the 
evidentiary bases of possible enforce-
ment actions, to prevent interference 
with law enforcement proceedings, to 
avoid disclosure of investigative tech-
niques, and to avoid endangering law 
enforcement personnel. Section 12(c) of 
the Export Administration Act of 1979, 
as amended, also protects this informa-
tion from disclosure. 

(2) Fisheries Law Enforcement Case 
Files—COMMERCE/NOAA–5. Pursuant 
to 5 U.S.C. 552a(j)(2), these records are 
hereby determined to be exempt from 
all provisions of the Act, except 5 
U.S.C. 552a (b), (c) (1) and (2), (e) (4) (A) 
through (F), (e) (6), (7), (9), (10), and 
(11), and (i). These exemptions are nec-
essary to ensure the proper functioning 
of the law enforcement activity, to pro-
tect confidential sources of informa-
tion, to fulfill promises of confiden-
tiality, to prevent interference with 
law enforcement proceedings, to avoid 
the disclosure of investigative tech-
niques, to avoid the endangering of law 
enforcement personnel, to avoid pre-
mature disclosure of the knowledge of 
criminal activity and the evidentiary 
bases of possible enforcement actions, 
and to maintain the integrity of the 
law enforcement process. 

(3) Investigative and Inspection 
Records—COMMERCE/DEPT–12. Pursu-
ant to 5 U.S.C. 552a(j)(2), these records 
are hereby determined to be exempt 
from all provisions of the Act, except 5 
U.S.C. 552a (b), (c) (1) and (2), (e)(4) (A) 
through (F), (e) (6), (7), (9), (10), and 
(11), and (i). These exemptions are nec-
essary to ensure the proper operation 
of the law enforcement activity, to pro-
tect confidential sources of informa-
tion, to fulfill promises of confiden-
tiality, to prevent interference with 
law enforcement proceedings, to avoid 
the disclosure of investigative tech-
niques, to avoid the endangering of law 
enforcement personnel, to avoid pre-
mature disclosure of the knowledge of 
criminal activity and the evidentiary 
bases of possible enforcement actions, 
and to maintain the integrity of the 
law enforcement process. 
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(4) Access Control and Identity Man-
agement System—COMMERCE/DEPT–25. 
Pursuant to 5 U.S.C. 552a(j)(2), these 
records are hereby determined to be ex-
empt from all provisions of the Act, ex-
cept 5 U.S.C. 552a(b), (c)(1) and (2), 
(e)(4)(A) through (F), (e)(6), (7), (9), (10), 
and (11), and (i). These exemptions are 
necessary to ensure the proper func-
tioning of the law enforcement activ-
ity, to protect confidential sources of 
information, to fulfill promises of con-
fidentiality, to maintain the integrity 
of the law enforcement process, to 
avoid premature disclosure of the 
knowledge of criminal activity and the 
evidentiary bases of possible enforce-
ment actions, to prevent interference 
with law enforcement proceedings, to 
avoid disclosure of investigative tech-
niques, and to avoid endangering law 
enforcement personnel. 

[66 FR 65632, Dec. 20, 2001, as amended at 79 
FR 62565, Oct. 20, 2014; 80 FR 68443, Nov. 5, 
2015] 

§ 4.34 Specific exemptions. 
(a)(1) Certain systems of records 

under the Act that are maintained by 
the Department may occasionally con-
tain material subject to 5 U.S.C. 
552a(k)(1), relating to national defense 
and foreign policy materials. The sys-
tems of records published in the FED-
ERAL REGISTER by the Department that 
are within this exemption are: COM-
MERCE/BIS–1, COMMERCE/ITA–2, 
COMMERCE/ITA–3, COMMERCE/ 
NOAA–11, COMMERCE–PAT–TM–4, 
COMMERCE/DEPT–12, COMMERCE/ 
DEPT–13, COMMERCE/DEPT–14, and 
COMMERCE/DEPT–25. 

(2) The Department hereby asserts a 
claim to exemption of such materials 
wherever they might appear in such 
systems of records, or any systems of 
records, at present or in the future. 
The materials would be exempt from 5 
U.S.C. 552a (c)(3), (d), (e)(1), (e)(4) (G), 
(H), and (I), and (f), because the mate-
rials are required by Executive order to 
be kept secret in the interest of the na-
tional defense and foreign policy. 

(b) The specific exemptions deter-
mined to be necessary and proper with 
respect to systems of records main-
tained by the Department, including 
the parts of each system to be exempt-
ed, the provisions of the Act from 

which they are exempted, and the jus-
tification for the exemption, are as fol-
lows: 

(1) Exempt under 5 U.S.C. 552a(k)(1). 
The systems of records exempt here-
under appear in paragraph (a) of this 
section. The claims for exemption of 
COMMERCE/DEPT–12, COMMERCE/ 
BIS–1, COMMERCE/NOAA–5, and COM-
MERCE/DEPT–25 under this paragraph 
are subject to the condition that the 
general exemption claimed in § 4.33(b) 
is held to be invalid. 

(2)(i) Exempt under 5 U.S.C. 
552a(k)(2). The systems of records ex-
empt (some only conditionally), the 
sections of the Act from which exempt-
ed, and the reasons therefor are as fol-
lows: 

(A) Individuals identified in Export 
Administration compliance pro-
ceedings or investigations—COM-
MERCE/BIS–1, but only on condition 
that the general exemption claimed in 
§ 4.33(b)(1) is held to be invalid; 

(B) Individuals involved in export 
transactions—COMMERCE/ITA–2; 

(C) Fisheries Law Enforcement Case 
Files—COMMERCE/NOAA–5, but only 
on condition that the general exemp-
tion claimed in § 4.33(b)(2) is held to be 
invalid; 

(D) Investigative and Inspection 
Records—COMMERCE/DEPT–12, but 
only on condition that the general ex-
emption claimed in § 4.33(b)(3) is held to 
be invalid; 

(E) Investigative Records—Persons 
Within the Investigative Jurisdiction 
of the Department—COMMERCE/ 
DEPT–13; 

(F) Access Control and Identity Man-
agement System—COMMERCE/DEPT– 
25, but only on condition that the gen-
eral exemption claimed in § 4.33(b)(4) is 
held to be invalid; 

(ii) The foregoing are exempted from 
5 U.S.C. 552a (c)(3), (d), (e)(1), (e)(4)(G), 
(H), and (I), and (f). The reasons for as-
serting the exemption are to prevent 
subjects of investigation from frus-
trating the investigatory process; to 
ensure the proper functioning and in-
tegrity of law enforcement activities; 
to prevent disclosure of investigative 
techniques; to maintain the ability to 
obtain necessary information; to fulfill 
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commitments made to sources to pro-
tect their identities and the confiden-
tiality of information; and to avoid en-
dangering these sources and law en-
forcement personnel. Special note is 
taken that the proviso clause in this 
exemption imports due process and 
procedural protections for the indi-
vidual. The existence and general char-
acter of the information exempted 
shall be made known to the individual 
to whom it pertains. 

(3)(i) Exempt under 5 U.S.C. 
552a(k)(4). The systems of records ex-
empt, the sections of the Act from 
which exempted, and the reasons there-
for are as follows: 

(A) Special Censuses, Surveys, and 
Other Studies—COMMECE/CENSUS–3; 

(B) Economic Survey Collection— 
COMMERCE/CENSUS–4; 

(C) Decennial Census Program—COM-
MERCE/CENSUS–5; 

(D) Population Census Records for 
1910 & All Subsequent Decennial Cen-
sus—COMMERCE/CENSUS–6; 

(E) Other Agency Surveys & Reim-
bursable—COMMERCE/CENSUS–7; 

(F) Statistical Administrative 
Records System—COMMERCE/CEN-
SUS–8; 

(G) Longitudinal Employer-House-
hold Dynamics System—COMMERCE/ 
CENSUS–9; and 

(H) Foreign Trade Statistics—COM-
MERCE/CENSUS–12. 

(ii) The foregoing are exempted from 
5 U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G) 
(H), and (I), and (f). The reasons for as-
serting the exemption are to comply 
with the prescription of Title 13 of the 
United States Code, especially sections 
8 and 9 relating to prohibitions against 
disclosure, and to avoid needless con-
sideration of these records whose sole 
statistical use comports fully with a 
basic purpose of the Act, namely, that 
no adverse determinations are made 
from these records as to any identifi-
able individual. 

(4)(i) Exempt under 5 U.S.C. 
552a(k)(5). The systems of records ex-
empt (some only conditionally), the 
sections of the Act from which exempt-
ed, and the reasons therefor are as fol-
lows: 

(A) Applications to U.S. Merchant 
Marine Academy (USMMA)—COM-
MERCE/MA–1; 

(B) USMMA Midshipman Medical 
Files—COMMERCE/MA–17; 

(C) USMMA Midshipman Personnel 
Files—COMMERCE/MA–18; 

(D) USMMA Non-Appropriated Fund 
Employees—COMMERCE/MA–19; 

(E) Applicants for the NOAA Corps— 
COMMERCE/NOAA–1; 

(F) Commissioned Officer Official 
Personnel Folders—COMMERCE/ 
NOAA–3; 

(G) Conflict of Interest Records, Ap-
pointed Officials—COMMERCE/DEPT– 
3; 

(H) Investigative and Inspection 
Records—COMMERCE/DEPT–12, but 
only on condition that the general ex-
emption claimed in § 4.33(b)(3) is held to 
be invalid; 

(I) Investigative Records—Persons 
within the Investigative Jurisdiction of 
the Department COMMERCE/DEPT–13; 

(J) Litigation, Claims, and Adminis-
trative Proceeding Records—COM-
MERCE/DEPT–14; and 

(K) Access Control and Identity Man-
agement System—COMMERCE/DEPT– 
25, but only on condition that the gen-
eral exemption claimed in § 4.33(b)(4) is 
held to be invalid. 

(ii) The foregoing are exempted from 
5 U.S.C. 552a (c)(3), (d), (e)(1), (e)(4) (G), 
(H), and (I), and (f). The reasons for as-
serting the exemption are to maintain 
the ability to obtain candid and nec-
essary information, to fulfill commit-
ments made to sources to protect the 
confidentiality of information, to avoid 
endangering these sources and, ulti-
mately, to facilitate proper selection 
or continuance of the best applicants 
or persons for a given position or con-
tract. Special note is made of the limi-
tation on the extent to which this ex-
emption may be asserted. The exist-
ence and general character of the infor-
mation exempted will be made known 
to the individual to whom it pertains. 

(c) At the present time, the Depart-
ment claims no exemption under 5 
U.S.C. 552a(k) (3), (6) and (7). 

[66 FR 65632, Dec. 20, 2001, as amended at 79 
FR 62565, Oct. 20, 2014; 80 FR 68443, Nov. 5, 
2015] 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00060 Fmt 8010 Sfmt 8002 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



51 

Office of the Secretary, Commerce Pt. 4, App. A 

APPENDIX A TO PART 4—FREEDOM OF IN-
FORMATION PUBLIC INSPECTION FA-
CILITIES, AND ADDRESSES FOR RE-
QUESTS FOR RECORDS UNDER THE 
FREEDOM OF INFORMATION ACT AND 
PRIVACY ACT, AND REQUESTS FOR 
CORRECTION OR AMENDMENT UNDER 
THE PRIVACY ACT 

Each address listed below is the respective 
component’s mailing address for receipt and 
processing of requests for records under the 
Freedom of Information Act and Privacy 
Act, for requests for correction or amend-
ment under the Privacy Act and, unless oth-
erwise noted, its public inspection facility 
for records available to the public under the 
Freedom of Information Act. Requests 
should be addressed to the component the re-
quester knows or has reason to believe has 
possession of, control over, or primary con-
cern with the records sought. Otherwise, re-
quests should be addressed to the Depart-
mental FOIA Office identified in paragraph 
(1) of this appendix. The telephone and fac-
simile numbers for each component are in-
cluded after its address, as well as email ad-
dresses for components that maintain an 
email address for the purposes of receiving of 
FOIA and Privacy Act requests. Records of 
components that are required to be made 
publicly available are available electroni-
cally either through the Department’s 
‘‘Electronic FOIA Library’’ on the Depart-
ment’s Web site, http://www.doc.gov, as de-
scribed in § 4.2(a), or the component’s sepa-
rate online Electronic FOIA Library as indi-
cated below. Components that maintain a 
public inspection facility are designated as 
such below. These public inspection facilities 
records are open to the public Monday 
through Friday (i.e., excluding Saturdays, 
Sundays, and legal public holidays) between 
9:00 a.m. and 4:00 p.m. local time of the facil-
ity at issue. The Departmental Freedom of 
Information Act Officer is authorized to re-
vise this appendix to reflect changes in the 
information contained in it. Any such revi-
sions shall be posted on the Department’s 
‘‘FOIA Home Page’’ link found at the De-
partment’s Web site, http://www.doc.gov. 

(1) U.S. Department of Commerce, Office of 
Privacy and Open Government, Depart-
mental FOIA Office, 14th and Constitution 
Avenue NW., Mail Stop A300, Washington, 
DC 20230; Phone: (202) 482–3258; Fax: (202) 482– 
0827; Email: EFoia@doc.gov; FOIAonline: 
http://foiaonline.regulations.gov. This compo-
nent maintains an online Electronic FOIA 
Library through the Department’s Web site, 
http://www.doc.gov. This online Electronic 
FOIA Library serves the Office of the Sec-
retary, all other components of the Depart-
ment not identified below, and those compo-
nents identified below that do not have sepa-
rate online Electronic FOIA Libraries. 

(2) Bureau of the Census, Policy Coordina-
tion Office, U.S. Department of Commerce, 
Room 8H027, 4600 Silver Hill Road, Suitland, 
Maryland 20233; Ph.: (301) 763–6440; Fax: (301) 
763–6239 (ATTN.: FOIA Office); Email: 
cemsus.efoia@census.gov; FOIAonline: http:// 
foiaonline.regulations.gov. This component 
maintains a separate online Electronic FOIA 
Library through its Web site, http:// 
www.census.gov. 

(3) Bureau of Economic Analysis/Economic 
and Statistics Administration, Office of the 
Under Secretary for Economic Affairs, U.S. 
Department of Commerce, 14th and Constitu-
tion Avenue NW., Mail Stop H4836, Wash-
ington, DC 20230; Ph.: (202) 482–5997; Fax: (202) 
482–2889; Email: EFOIAESA@doc.gov; 
FOIAonline: http://foiaonline.regulations.gov. 
This component maintains a separate online 
Electronic FOIA Library through its Web 
site, http://www.esa.doc.gov. 

(4) Bureau of Industry and Security, Office 
of Administration, U.S. Department of Com-
merce, 14th and Constitution Avenue NW., 
Mails Stop H6622, Washington, DC 20230; Ph.: 
(202) 482–0953; Fax: (202) 482–0326; Email: 
efoiarequest@bis.doc.gov; FOIAonline: http:// 
foiaonline.regulations.gov. This component 
maintains a separate online Electronic FOIA 
Library through its Web site, http:// 
www.bis.doc.gov. 

(5) Economic Development Administration, 
Office of the Chief Counsel, U.S. Department 
of Commerce, 14th and Constitution Avenue 
NW., Room 7325, Washington, DC 20230; Ph.: 
(202) 482–3085; Fax: (202) 482–5671; FOIAonline: 
http://foiaonline.regulations.gov. This compo-
nent does not maintain a separate online 
Electronic FOIA Library, nor do any of the 
following Regional EDA offices. 

(i) Atlanta Regional Office, EDA, U.S. De-
partment of Commerce, 401 West Peachtree 
Street NW., Suite 1820, Atlanta, Georgia 
30308; Ph.: (404) 730–3006. 

(ii) Austin Regional Office, EDA, U.S. De-
partment of Commerce, 504 Lavaca Street, 
Suite 1100, Austin, Texas 78701; Ph.: (512) 381– 
8165. 

(iii) Chicago Regional Office, EDA, U.S. 
Department of Commerce, 111 North Canal 
Street, Suite 855, Chicago, Illinois 60606; Ph.: 
(312) 353–8143. 

(iv) Denver Regional Office, EDA, U.S. De-
partment of Commerce, 410 17th Street, 
Suite 250, Denver, Colorado 80202; Ph.: (303) 
844–4404. 

(v) Philadelphia Regional Office, EDA, U.S. 
Department of Commerce, Curtis Center, 
Suite 140 South, 601 Walnut Street, Philadel-
phia, Pennsylvania 19106; Ph.: (215) 597–7896. 

(vi) Seattle Regional Office, EDA, U.S. De-
partment of Commerce, Jackson Federal 
Building, Room 1890, 915 Second Avenue, Se-
attle, Washington 98174; Ph.: (206) 220–7663. 

(6) International Trade Administration, Of-
fice of Strategic Resources, U.S. Department 
of Commerce, 14th and Constitution Avenue 
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1 The foregoing officials have sole author-
ity under § 4.7(c) to deny requests for records 
in any respect, including, for example, deny-
ing requests for reduction or waiver of fees. 

NW., Room 40003, Washington, DC 20230; Ph.: 
(202) 482–7937; Fax: (202) 482–1584; Email: 
foia@trade.gov; FOIAonline: http:// 
foiaonline.regulations.gov. This component 
does not maintain a separate online Elec-
tronic FOIA Library. 

(7) Minority Business Development Agen-
cy, Office of Administration and Employee 
Support Services, U.S. Department of Com-
merce, 14th and Constitution Avenue NW., 
Room 5092, Washington, DC 20230; Ph.: (202) 
482–2419; Fax: (202) 482–2500; Email: 
FOIA@mbda.gov; FOIAonline: http:// 
foiaonline.regulations.gov. This component 
maintains a separate online Electronic FOIA 
Library through its Web site, http:// 
www.mbda.gov. 

(8) National Institute of Standards and 
Technology, Management and Organization 
Office, U.S. Department of Commerce, 100 
Bureau Drive, Mail Stop 1710, Gaithersburg, 
Maryland 20899–1710; Ph.: (301) 975–4054; Fax: 
(301) 975–5301; Email: foia@nist.gov; 
FOIAonline: http://foiaonline.regulations.gov. 
This component maintains a separate public 
inspection facility at the Administration 
Building, Gaithersburg, Maryland. Please 
call (301) 975–4054 for inspection facility di-
rections and hours. This component does not 
maintain a separate online Electronic FOIA 
Library. 

(9) National Oceanic and Atmospheric Ad-
ministration, U.S. Department of Commerce, 
1315 East-West Highway (SSMC3), Room 9719, 
Silver Spring, Maryland 20910; Ph.: (301) 628– 
5658; Fax: (301) 713–1169; Email: 
foia@noaa.gov; FOIAonline: http:// 
foiaonline.regulations.gov. This component 
maintains a separate online Electronic FOIA 
Library through its Web site, http:// 
www.noaa.gov. 

(10) National Technical Information Serv-
ice, Office of the Chief Information Officer, 
U.S. Department of Commerce, 5301 Shawnee 
Road, Room 227, Alexandria, Virginia 22312; 
Ph.: (703) 605–6710; Fax: (703) 605–6764; 
FOIAonline: http://foiaonline.regulations.gov. 
This component maintains a separate online 
Electronic FOIA Library through its Web 
site, http://www.ntis.gov. 

(11) National Telecommunications and In-
formation Administration, Office of the 
Chief Counsel, U.S. Department of Com-
merce, 14th and Constitution Avenue NW., 
Mail Stop 4713, Washington, DC 20230; Ph.: 
(202) 482–1816; Fax: (202) 501–8013; Email: 
eFOIA@NTIA.doc.gov; FOIAonline: http:// 
foiaonline.regulations.gov. This component 
does not maintain a separate online Elec-
tronic FOIA Library. 

(12) Office of Inspector General, FOIA and 
Records Management Specialist, U.S. De-
partment of Commerce, 14th and Constitu-
tion Avenue NW., Room 7099C, Washington, 
DC 20230; Ph.: (202) 482–3470; Fax: (202) 501– 
7921; Email: FOIA@oig.doc.gov; FOIAonline: 
http://foiaonline.regulations.gov. This compo-

nent maintains a separate online Electronic 
FOIA Library through its Web site, http:// 
www.oig.doc.gov. 

[79 FR 62566, Oct. 20, 2014] 

APPENDIX B TO PART 4—OFFICIALS AU-
THORIZED TO DENY REQUESTS FOR 
RECORDS UNDER THE FREEDOM OF 
INFORMATION ACT, AND REQUESTS 
FOR RECORDS AND REQUESTS FOR 
CORRECTION OR AMENDMENT UNDER 
THE PRIVACY ACT 

The officials of the Department listed 
below and their superiors have authority, 
with respect to the records for which each is 
responsible, to deny requests for records 
under the FOIA,1 and requests for records 
and requests for correction or amendment 
under the PA. In addition, the Departmental 
Freedom of Information Officer and the 
Freedom of Information Officer for the Office 
of the Secretary have the foregoing FOIA 
and PA denial authority for all records of 
the Department. The Departmental Freedom 
of Information Officer is authorized to assign 
that authority, on a case-by-case basis only, 
to any of the officials listed below, if the 
records responsive to a request include 
records for which more than one official list-
ed below is responsible. The Departmental 
Freedom of Information Officer is authorized 
to revise this appendix to reflect changes in 
designation of denial officials. Any such re-
visions shall be posted on the Department’s 
‘‘FOIA Home Page’’ link found at the De-
partment’s Web site, http://www.doc.gov. 

OFFICE OF THE SECRETARY 

Office of the Secretary: Executive Secretary; 
Freedom of Information Officer 

Office of Business Liaison: Director 
Office of Public Affairs: Director; Deputy Di-

rector; Press Secretary; Deputy Press Sec-
retary 

Assistant Secretary for Legislative and 
Intergovernmental Affairs; Deputy Assist-
ant Secretary for Legislative and Intergov-
ernmental Affairs 

Office of Inspector General: Freedom of Infor-
mation Act Officer 

Office of the General Counsel: Deputy General 
Counsel; Assistant General Counsel for 
Litigation, Employment, and Oversight 

Office of Executive Support: Director 
Office of Chief Information Officer: Director 

ASSISTANT SECRETARY FOR 
ADMINISTRATION 

Office of Civil Rights: Director 
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Office of Budget: Director 
Office of Privacy and Open Government: Direc-

tor Departmental Freedom of Information 
Officer 

Office of Program Evaluation and Risk Manage-
ment: Director 

Office of Financial Management: Director 
Office of Human Resources Management: Direc-

tor; Deputy Director 
Office of Administrative Services: Director 
Office of Security: Director 
Office of Acquisition Management: Director 
Office of Acquisition Services: Director 
Office of Small and Disadvantaged Business 

Utilization: Director 

BUREAU OF INDUSTRY AND SECURITY 

Under Secretary 
Deputy Under Secretary 
Director, Office of Administration 
Director, Office of Planning, Evaluation and 

Management 
Assistant Secretary for Export Administra-

tion 
Deputy Assistant Secretary for Export Ad-

ministration 
Director, Office of Strategic Industries and 

Economic Security 
Director, Office of Nonproliferation Controls 

and Treaty Compliance 
Director, Office of Exporter Services 
Assistant Secretary for Export Enforcement 
Deputy Assistant Secretary for Export En-

forcement 
Director, Office of Export Enforcement 
Director, Office of Enforcement Analysis 
Director, Office of Antiboycott Compliance 

ECONOMICS AND STATISTICS 
ADMINISTRATION 

Office of Administration: Director 
Bureau of Economic Analysis: Director 
Bureau of the Census: Freedom of Informa-

tion Act Officer 

ECONOMIC DEVELOPMENT 
ADMINISTRATION 

Freedom of Information Officer 

INTERNATIONAL TRADE 
ADMINISTRATION 

Executive Administration 

Under Secretary for International Trade 
Deputy Under Secretary for International 

Trade 
Chief Counsel for International Trade 
Chief Counsel for Enforcement and Compli-

ance 
Trade Promotion Coordinating Committee 

Secretariat 
Director, Office of Public Affairs 
Director, Office of Legislative and Intergov-

ernmental Affairs 
Chief Information Officer 
Deputy Chief Information Officer 

Chief Administrative Officer, Office of the 
Chief Information Officer 

Chief Financial and Administration Officer 
Deputy Chief Financial Administrative Offi-

cer 
Director, Budget Division 
Director, Financial Management and Admin-

istrative Oversight Division 
Director, Business Operations and Policy 

Compliance Division 
Director, Performance Management and Em-

ployee Programs Division 
Freedom of Information Act Officer 

Enforcement and Compliance 

Assistant Secretary for Enforcement and 
Compliance 

Deputy Assistant Secretary for Enforcement 
and Compliance 

Director, Office of Foreign Trade Zones Staff 
Director, Office of Operations Support 
Deputy Assistant Secretary for Antidumping 

and Countervailing Duty Operations 
Executive Director, Antidumping and Coun-

tervailing Duty Operations 
Director, Office of Antidumping and Coun-

tervailing Duty Enforcement I 
Director, Office of Antidumping and Coun-

tervailing Duty Enforcement II 
Director, Office of Antidumping and Coun-

tervailing Duty Enforcement III 
Director, Office of Antidumping and Coun-

tervailing Duty Enforcement IV 
Director, Office of Antidumping and Coun-

tervailing Duty Enforcement V 
Director, Office of Antidumping and Coun-

tervailing Duty Enforcement VI 
Director, Office of Antidumping and Coun-

tervailing Duty Enforcement VII 
Deputy Assistant Secretary for Policy & Ne-

gotiations 
Director, Office of Trade Agreements Nego-

tiations and Compliance 
Director, Office of Accounting 
Director, Office of Policy 

Global Markets 

Assistant Secretary of Global Markets and 
Director General for the US&FCS 

Deputy Director General 
Principal Deputy Assistant Secretary 
Executive Director, Advocacy Center 
Director, Business Information and Tech-

nology Office 
Director, Global Knowledge Center 
Director, Office of Budget 
Director, Office of Foreign Service Human 

Capital 
Director, Office of Strategic Planning 
Director, Office of Administrative Services 
Executive Director, SelectUSA 
Deputy Assistant Secretary for U.S. Field 
National U.S. Field Director 
Deputy Assistant Secretary for Asia 
Executive Director for Asia 
Director, Office of the ASEAN and Pacific 

Basin 
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Director, Office of East Asia and APEC 
Director, Office of South Asia 
Deputy Assistant Secretary for China, Hong 

Kong, and Mongolia 
Executive Director for China, Hong Kong, 

and Mongolia 
Director, Office of China, Hong Kong, and 

Mongolia 
Deputy Assistant Secretary for Western 

Hemispheres 
Executive Director for Western Hemispheres 
Director, Office of North and Central Amer-

ica 
Director, Office of South America 
Deputy Assistant Secretary for Europe, Mid-

dle East, and Africa 
Executive Deputy Assistant Secretary for 

Europe, Middle East, and Africa 
Executive Director for Europe and Eurasia 
Director, Office of Europe Country Affairs 
Director, Office of the European Union 
Director, Office of Russia, Ukraine, and Eur-

asia 
Executive Director for Africa and Middle 

East 
Director, Office of the Middle East and North 

Africa 
Director, Office of Sub-Saharan Africa 

Industry and Analysis 

Assistant Secretary for Industry and Anal-
ysis 

Deputy Assistant Secretary for Industry and 
Analysis 

Trade Agreements Secretariat 
Executive Director, Office of Trade Pro-

grams and Strategic Partnerships 
Director, Trade Promotion Programs 
Director, Strategic Partnerships 
Director, Office of Advisory Committees and 

Industry Outreach 
Director, Office of Planning, Coordination 

and Management 
Deputy Assistant Secretary for Services 
Director, Office of Financial and Insurance 

Industries 
Director, Office of Digital Service Industries 
Director, Office of Supply Chain, Profes-

sional and Business Services 
Executive Director for National Travel and 

Tourism Office 
Director, Office of Travel and Tourism Indus-

tries 
Deputy Assistant Secretary for Trade Policy 

and Analysis 
Director, Office of Standards and Investment 

Policy 
Director, Office of Trade and Economic Anal-

ysis 
Director, Office of Trade Negotiations and 

Analysis 
Director, Office of Intellectual Property 

Rights 
Deputy Assistant Secretary for Manufac-

turing 
Director, Office of Energy and Environ-

mental Industries 

Director, Office of Transportation and Ma-
chinery 

Director, Office of Health and Information 
Technologies 

Deputy Assistant Secretary for Textiles, 
Consumer Goods, and Materials 

Director, Office of Textiles and Appeal 
Director, Office of Materials 
Director, Office of Consumer Goods 

MINORITY BUSINESS DEVELOPMENT 
AGENCY 

Chief Counsel 
Freedom of Information Officer 

NATIONAL INSTITUTE OF STANDARDS 
AND TECNOLOGY 

Chief, Management and Organization Office 
NIST Counsel 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Under Secretary 
Deputy Under Secretary for Operations 
Chief, Resource and Operations Management 
Director, Office of Communications and Ex-

ternal Affairs 
Director, Office of Marine and Aviation Op-

erations 
General Counsel 
Deputy General Counsel 
Assistant Administrator for National Ocean 

Services 
Deputy Assistant Administrator for National 

Ocean Services 
Assistant Administrator for National Marine 

Fisheries Service 
Deputy Assistant Administrator for Oper-

ations for National Marine Fisheries Serv-
ice 

Deputy Assistant Administrator for Regu-
latory Programs for National Marine Fish-
eries Service 

Assistant Administrator for National Weath-
er Services 

Deputy Assistant Administrator for National 
Weather Services 

Assistant Administrator for National Envi-
ronmental Satellite, Data, and Informa-
tion Service 

Deputy Assistant Administrator for National 
Environmental Satellite, Data, and Infor-
mation Service 

Assistant Administrator for Oceanic and At-
mospheric Research 

Deputy Assistant Administrator for Pro-
grams & Administration (Oceanic and At-
mospheric Research) 

Assistant Administrator for Program, Plan-
ning and Integration 

Chief Administrative Officer 
Chief Financial Officer 
Chief Information Officer 
Director, Acquisition and Grants Office 
Deputy Director, Acquisition and Grants Of-

fice 
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Head of Contracting Offices, Acquisition and 
Grants Office 

Director, Workforce Management Office 
Senior Advisor for International Affairs 
Director, Office of Legislation & Intergov-

ernmental Affairs 
Freedom of Information Officer 

NATIONAL TECHNICAL INFORMATION 
SERVICE 

Director 

Deputy Director 
Chief Financial Officer/Associate Director 

for Finance and Administration 

NATIONAL TELECOMMUNICATIONS AND 
INFORMATION ADMINISTRATION 

Deputy Assistant Secretary 
Chief Counsel 
Deputy Chief Counsel 

[79 FR 62567, Oct. 20, 2014] 

APPENDIX C TO PART 4—SYSTEMS OF RECORDS NOTICED BY OTHER FEDERAL AGEN-
CIES AND APPLICABLE TO RECORDS OF THE DEPARTMENT AND APPLICABILITY OF 
THIS PART THERETO 

Category of records Other Federal Agency 

Federal Personnel Records ................................................................................................... Office of Personnel Management. 1 
Federal Employee Compensation Act Program Program ..................................................... Department of Labor. 2 
Equal Employment Opportunity Appeal Complaints ............................................................. Equal Employment Opportunity Com-

mission. 3 
Formal Complaints/Appeals of Adverse Personnel Actions ................................................. Merit Systems Protection Board. 4 

1 The provisions of this part do not apply to these records covered by notices of systems of records published by the Office of 
Personnel Management for all agencies. The regulations of OPM alone apply. 

2 The provisions of this part apply only initially to these records covered by notices of systems of records published by the U.S. 
Department of Labor for all agencies. The regulations of that Department attach at the point of any denial for access or for cor-
rection or amendment. 

3 The provisions of this part do not apply to these records covered by notices of systems of records published by the Equal 
Employment Opportunity Commission for all agencies. The regulations of the Commission alone apply. 

4 The provisions of this part do not apply to these records covered by notices of systems of records published by the Merit 
Systems Protection Board for all agencies. The regulations of the Board alone apply. 

PART 4a—CLASSIFICATION, DE-
CLASSIFICATION, AND PUBLIC 
AVAILABILITY OF NATIONAL SE-
CURITY INFORMATION 

Sec. 
4a.1 General. 
4a.2 Deputy Assistant Secretary for Secu-

rity. 
4a.3 Classification levels. 
4a.4 Classification authority. 
4a.5 Duration of classification. 
4a.6 General. 
4a.7 Mandatory review for declassification. 
4a.8 Access to classified information by in-

dividuals outside the Government. 

AUTHORITY: E.O. 12958; 47 FR 14874, April 6, 
1982; 47 FR 15557, April 12, 1982. 

SOURCE: 66 FR 65650, Dec. 20, 2001, unless 
otherwise noted. 

§ 4a.1 General. 
Executive Order 12958 provides the 

only basis for classifying information 
within the Department of Commerce 
(Department), except as provided in the 
Atomic Energy Act of 1954, as amend-
ed. The Department’s policy is to make 
information concerning its activities 
available to the public, consistent with 

the need to protect the national de-
fense and foreign relations of the 
United States. Accordingly, security 
classification shall be applied only to 
protect the national security. 

§ 4a.2 Deputy Assistant Secretary for 
Security. 

The Deputy Assistant Secretary for 
Security (DAS) is responsible for im-
plementing E.O. 12958 and this part. 

§ 4a.3 Classification levels. 

Information may be classified as na-
tional security information by a des-
ignated original classifier of the De-
partment if it is determined that the 
information concerns one or more of 
the categories described in § 1.5 of E.O. 
12958. The levels established by E.O. 
12958 (Top Secret, Secret, and Confiden-
tial) are the only terms that may be 
applied to national security informa-
tion. Except as provided by statute, no 
other terms shall be used within the 
Department for the three classification 
levels. 
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§ 4a.4 Classification authority. 
Authority to originally classify in-

formation as Secret or Confidential 
may be exercised only by the Secretary 
of Commerce and by officials to whom 
such authority is specifically dele-
gated. No official of the Department is 
authorized to originally classify infor-
mation as Top Secret. 

§ 4a.5 Duration of classification. 
(a) Information shall remain classi-

fied no longer than ten years from the 
date of its original classification, ex-
cept as provided in § 1.6(d) of E.O. 12958. 
Under E.O. 12958, information may be 
exempted from declassification within 
ten years if the unauthorized disclo-
sure of such information could reason-
ably be expected to cause damage to 
the national security for more than ten 
years and meets one of the eight cri-
teria listed in § 1.6 (d). 

(b) Department of Commerce origi-
nally classified information marked for 
an indefinite duration of classification 
under predecessor orders to E.O. 12958 
shall be declassified after twenty years. 
Classified information contained in ar-
chive records determined to have per-
manent historical value under Title 44 
of the United States Code shall be 
automatically declassified no longer 
than 25 years from the date of its origi-
nal classification, except as provided in 
§ 3.4(d) of E.O. 12958. 

§ 4a.6 General. 
National security information over 

which the Department exercises final 
classification jurisdiction shall be de-
classified or downgraded as soon as na-
tional security considerations permit. 
If information is declassified, it may 
continue to be exempt from public dis-
closure by the Freedom of Information 
Act (5 U.S.C. 552) or other applicable 
law. 

§ 4a.7 Mandatory review for declas-
sification. 

(a) Requests. Classified information 
under the jurisdiction of the Depart-
ment is subject to review for declas-
sification upon receipt of a written re-
quest that describes the information 
with sufficient specificity to locate it 
with a reasonable amount of effort. Re-
quests must be submitted to the Dep-

uty Assistant Secretary for Security, 
U.S. Department of Commerce, Room 
1069, 14th and Constitution Avenue, 
NW., Washington, DC 20230. 

(b) Exemptions. The following are ex-
empt from mandatory review for de-
classification: 

(1) Information that has been re-
viewed for declassification within the 
past two years; 

(2) Information that is the subject of 
pending litigation; 

(3) Information originated by the in-
cumbent President, the incumbent 
President’s White House Staff, com-
mittees, commissions, or boards ap-
pointed by the incumbent President, or 
other entities within the Executive Of-
fice of the President that solely advise 
and assist the incumbent President; 
and 

(4) Information specifically exempt 
from such review by law. 

(c) Processing requirements. (1) The 
DAS shall acknowledge receipt of the 
request directly to the requester. If a 
request does not adequately describe 
the information sought in accordance 
with paragraph (a) of this section, the 
requester shall be notified that unless 
additional information is provided, no 
further action will be taken. The re-
quest shall be forwarded to the compo-
nent that originated the information 
or that has primary interest in the sub-
ject matter. The component assigned 
action shall review the information in 
accordance with § 4a.7(c)(2) through (4) 
within twenty working days. 

(2) The component assigned action 
shall determine whether, under the de-
classification provisions of the U.S. De-
partment of Commerce Security Man-
ual, the entire document or portions 
thereof may be declassified. Declas-
sification of the information shall be 
accomplished by a designated declas-
sification authority. Upon declassifica-
tion the information shall be re-
marked. If the information is not par-
tially or entirely declassified, the re-
viewing official shall provide the rea-
sons for denial by citing the applicable 
provisions of E.O. 12958. If the classi-
fication is a derivative decision based 
on classified source material of an-
other Federal agency, the component 
shall provide the information to the 
originator for review. 
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(3) If information is declassified, the 
component shall also determine wheth-
er it is releasable under the Freedom of 
Information Act. If the information is 
not releasable, the component shall ad-
vise the DAS that the information has 
been declassified but that it is exempt 
from disclosure, citing the appropriate 
exemption of the Freedom of Informa-
tion Act. 

(4) If the request for declassification 
is denied in whole or in part, the re-
quester shall be notified of the right to 
appeal the determination within sixty 
calendar days and of the procedures for 
such an appeal. If declassified informa-
tion remains exempt from disclosure 
under the Freedom of Information Act, 
the requester shall be advised of the 
appellate procedures under that law. 

(d) Fees. If the request requires serv-
ices for which fees are chargeable, the 
component assigned action shall cal-
culate the anticipated fees to be 
charged, and may be required to ascer-
tain the requester’s willingness to pay 
the allowable charges as a precondition 
to taking further action on the re-
quest, in accordance with § 4.11 of the 
Department of Commerce Freedom of 
Information Act rules and § 4.31 of the 
Department’s Privacy Act rules. 

(e) Right of appeal. (1) A requester 
may appeal to the DAS when informa-
tion requested under this section is not 
completely declassified and released 
after expiration of the applicable time 
limits. Within thirty working days 
(i.e., excluding Saturdays, Sundays, 
and legal public holidays) of receipt of 
a written appeal: 

(i) The DAS shall determine whether 
continued classification of the re-
quested information is required in 
whole or in part; 

(ii) If information is declassified, de-
termine whether it is releasable under 
the Freedom of Information Act; and 

(iii) Notify the requester of his or her 
determination, making available any 
information determined to be releas-
able. If continued classification is re-
quired under the provisions of the De-
partment of Commerce National Secu-
rity Manual, the DAS shall notify the 
requester of his or her determination, 
including the reasons for denial based 
on applicable provisions of E.O. 12958, 
and of the right of final appeal to the 

Interagency Security Classification 
Appeals Panel. 

(2) During the declassification review 
of information under appeal the DAS 
may overrule previous determinations 
in whole or in part if continued protec-
tion in the interest of national security 
is no longer required. If the DAS deter-
mines that the information no longer 
requires classification, it shall be de-
classified and, unless it is otherwise ex-
empt from disclosure under the Free-
dom of Information Act, released to 
the requester. The DAS shall advise 
the original reviewing component of 
his or her decision. 

§ 4a.8 Access to classified information 
by individuals outside the Govern-
ment. 

(a) Industrial, Educational, and Com-
mercial Entities. Certain bidders, con-
tractors, grantees, educational, sci-
entific, or industrial organizations may 
receive classified information under 
the procedures prescribed by the Na-
tional Industrial Security Program Op-
erating Manual. 

(b) Access by historical researchers and 
former Presidential appointees. An indi-
vidual engaged in historical research 
projects or who has previously occu-
pied a policy-making position to which 
he or she was appointed by the Presi-
dent may be authorized access to clas-
sified information for a limited period, 
provided that the head of the compo-
nent with jurisdiction over the infor-
mation: 

(1) Determines in writing that: 
(i) Access is consistent with national 

security; 
(ii) The individual has a compelling 

need for access; and 
(iii) The Department’s best interest 

is served by providing access; 
(2) Obtains in writing from the indi-

vidual: 
(i) Consent to a review by the Depart-

ment of any resultant notes and manu-
scripts for the purpose of determining 
that no classified information is con-
tained in them; and 

(ii) Agreement to safeguard classified 
information in accordance with appli-
cable requirements; and 

(iii) A detailed description of the in-
dividual’s research; 
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(3) Ensures that custody of classified 
information is maintained at a Depart-
ment facility; 

(4) Limits access granted to former 
Presidential appointees to items that 
the individual originated, reviewed, 
signed, or received while serving as a 
Presidential appointee; and 

(5) Receives from the DAS: 
(i) A determination that the indi-

vidual is trustworthy; and 
(ii) Approval to grant access to the 

individual. 
(c) An individual seeking access 

should describe the information with 
sufficient specificity to locate and 
compile it with a reasonable amount of 
effort. If the access requested by a his-
torical researcher or former Presi-
dential appointee requires services for 
which fees are chargeable, the respon-
sible component shall notify the indi-
vidual in advance. 

(d) This section applies only to clas-
sified information originated by the 
Department, or to information in the 
sole custody of the Department. Other-
wise, the individual shall be referred to 
the classifying agency. 

PART 5—OPERATION OF VENDING 
STANDS 

Sec. 
5.1 Purpose. 
5.2 Policy. 
5.3 Assignment of functions and authori-

ties. 
5.4 Permits. 
5.5 Vending machines. 
5.6 Appeals. 
5.7 Reports. 
5.8 Approval of regulations. 

AUTHORITY: Sec. 4, 68 Stat. 663; 20 U.S.C. 
107. 

SOURCE: 28 FR 7772, July 31, 1963, unless 
otherwise noted. 

§ 5.1 Purpose. 

This part prescribes regulations to 
assure the granting of preference to 
blind persons licensed under the provi-
sions of the Randolph-Sheppard Vend-
ing Stand Act (49 Stat. 1559, as amend-
ed by the act of August 3, 1954, 68 Stat. 
663; 20 U.S.C. 107) for the operation of 
vending stands (which term as used in 
this order includes vending machines). 

§ 5.2 Policy. 

(a) The Department adopts the Fed-
eral policy announced in the Randolph- 
Sheppard Vending Stand Act, as 
amended, to provide blind persons with 
remunerative employment to enlarge 
the economic opportunities of the blind 
and to stimulate the blind to greater 
efforts in striving to make themselves 
self-supporting. 

(b) It shall be the policy of the De-
partment to authorize blind persons li-
censed under the provisions of the Ran-
dolph-Sheppard Vending Stand Act, as 
amended to operate vending stands 
without any charge for space or nec-
essary utilities on properties owned 
and occupied by the Department or on 
which the Department controls main-
tenance, operation, and protection. 

(c) The Department will cooperate 
with the Department of Education and 
State licensing agencies in making sur-
veys to determine whether and where 
vending stands may be properly and 
profitably operated by licensed blind 
persons. 

(d) The application of a State licens-
ing agency for a permit may be denied 
or revoked if it is determined that the 
interests of the United States would be 
adversely affected or the Department 
would be unduly inconvenienced by the 
issuance of a permit or its continuance. 

(e) Disagreements concerning the de-
nial, revocation, or modification of a 
permit may be appealed by the State 
licensing agency as set forth in § 5.6. 

[28 FR 7772, July 31, 1963, as amended at 55 
FR 53489, Dec. 31, 1990] 

§ 5.3 Assignment of functions and au-
thorities. 

(a) The Director, Office of Adminis-
trative Services, shall carry out the 
Department’s responsibility to provide, 
in accordance with applicable law and 
regulation, the maximum opportunity 
for qualified blind persons to operate 
vending stands. 

(b) Subject to instructions issued by 
the Director, Office of Administrative 
Services, the head of each primary or-
ganization unit shall be responsible for 
implementing this program within his 
area. 
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(c) The Director, Office of Adminis-
trative Services for the primary orga-
nization units located in the main 
Commerce building and the head of 
each other primary organization unit 
will make determinations with respect 
to the terms of permits including the 
location and operation of vending 
stands and machines in their respective 
areas. 

(d) Unresolved differences and signifi-
cant violations of the terms of permits 
shall be reported to the State licensing 
agency. Where no corrective action is 
forthcoming, the matter shall be re-
ferred to the Office of Vocational Reha-
bilitation, Department of Education 
for consideration prior to further ac-
tion. 

[28 FR 7772, July 31, 1963, as amended at 55 
FR 53489, Dec. 31, 1990] 

§ 5.4 Permits. 
(a) No permit, lease, or other ar-

rangement for the operation of a vend-
ing stand on property under control of 
the Department shall be entered into 
or renewed without first consulting the 
State licensing agency or equivalent 
authority. 

(b) The permit shall be conditioned 
upon the vending stand meeting speci-
fied standards, including standards re-
lating to appearance, safety, sanita-
tion, maintenance, and efficiency of 
operation. Due regard shall be given to 
laws and regulations for the public wel-
fare which are applicable, or would be 
applicable, if the property involved was 
not owned or controlled by the Federal 
Government. 

(c) The permit shall specify the types 
of articles specified in section 2(a)(4) of 
the Act as amended (newspapers, peri-
odicals, confections, tobacco products, 
articles dispensed automatically or in 
containers or wrappings in which they 
are placed before delivery to the vend-
ing stand). Such other related articles 
as the State licensing agency asks to 
be included shall be permitted to be 
sold, unless such factors as inadequacy 
of available facilities, safety, health, 
public welfare, or legal requirements 
demand otherwise. 

(d) The permit shall contain a provi-
sion that alterations made by other 
than the United States shall be ap-
proved by and conducted under the su-

pervision of an appropriate official of 
the Department or the primary organi-
zation unit concerned. 

(e) The permit may contain other 
reasonable conditions necessary for the 
protection of the Government and pro-
spective patrons of the stand. 

(f) The permit shall describe the loca-
tion of the stand proper and the loca-
tion of any vending machines which 
are operated in conjunction with it. 

§ 5.5 Vending machines. 
(a) The income from any vending ma-

chines which are located within reason-
able proximity to and are in direct 
competition with a vending stand for 
which a permit has been issued under 
these regulations shall be assigned to 
the operator of such stand. 

(b) If a vending machine vends arti-
cles of a type authorized by the permit 
and is so located that it attracts cus-
tomers who would otherwise patronize 
the vending stand, such machine shall 
be deemed to be in reasonable prox-
imity to and direct competition with 
the stand. 

§ 5.6 Appeals. 
(a) In any instance where the Depart-

ment of Commerce official as provided 
in § 5.3(c) and the State licensing agen-
cy fail to reach agreement concerning 
the granting, revocation, or modifica-
tion of a permit, the location, method 
of operation, assignment of proceeds, 
or other terms of a permit (including 
articles which may be sold), the State 
licensing agency shall be notified in 
writing by the Commerce official con-
cerned that it has the right to appeal 
such disagreements, within 30 days of 
the notice, to the Assistant Secretary 
for Administration for investigation 
and final decision. 

(b) Upon receipt of a timely appeal 
the Assistant Secretary for Adminis-
tration will cause a full investigation 
to be made. The State licensing agency 
shall be given an opportunity to 
present information pertinent to the 
facts and circumstances of the case. 
The complete investigation report in-
cluding the recommendations of the in-
vestigating officer shall be submitted 
to the Assistant Secretary for Admin-
istration within 60 days from the date 
of the appeal. 
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(c) The Assistant Secretary for Ad-
ministration will render a final deci-
sion on the appeal within 90 days of the 
date of appeal. 

(d) The State licensing agency will be 
informed of the final decision on its ap-
peal. Copies of the decision will be for-
warded to the Department of Com-
merce official concerned and the De-
partment of Education. 

[28 FR 7772, July 31, 1963, as amended at 55 
FR 53489, Dec. 31, 1990] 

§ 5.7 Reports. 
No later than fifteen days following 

the end of each fiscal year the respon-
sible officials set forth in § 5.3(c) shall 
forward to the Director, Office of Ad-
ministrative Services a report on ac-
tivities under this order. The report 
shall include: 

(a) The number of applications, in-
cluding requests for installations initi-
ated by the Department, for vending 
stands received from State licensing 
agencies; 

(b) The number of such requests ac-
cepted or approved; 

(c) The number denied, on which no 
appeal was made and the number de-
nied on which an appeal was made; and 

(d) The number and status of any re-
quests still pending. 

§ 5.8 Approval of regulations. 
The provisions of this part have been 

approved by the Director, Bureau of 
the Budget, pursuant to Executive 
Order 10604, of April 22, 1955. 

PART 6—CIVIL MONETARY PENALTY 
ADJUSTMENTS FOR INFLATION 

Sec. 
6.1 Definitions. 
6.2 Purpose and scope. 
6.3 Limitation on initial catch up adjust-

ments for inflation. 
6.4 Adjustments for inflation. 
6.5 Effective date of adjustments for infla-

tion. 
6.6 Subsequent adjustments for inflation. 

AUTHORITY: Pub. L. 101–410, 104 Stat. 890 (28 
U.S.C. 2461 note); Pub. L. 104–134, 110 Stat. 
1321 (31 U.S.C. 3701 note); Sec. 701 of Pub. L. 
114–74, 129 Stat. 599 (28 U.S.C. 1 note; 28 
U.S.C. 2461 note). 

SOURCE: 81 FR 36456, June 7, 2016, unless 
otherwise noted. 

§ 6.1 Definitions. 
(a) Commerce Department means the 

United States Department of Com-
merce. 

(b) Civil Monetary Penalty means any 
penalty, fine, or other sanction that: 

(1) Is for a specific monetary amount 
as provided by Federal law, or has a 
maximum amount provided for by Fed-
eral law; and 

(2) Is assessed or enforced by an agen-
cy pursuant to Federal law; and 

(3) Is assessed or enforced pursuant 
to an administrative proceeding or a 
civil action in the Federal courts. 

§ 6.2 Purpose and scope. 
The purpose of this part is to make 

adjustments for inflation to civil mon-
etary penalties, as required by the Fed-
eral Civil Penalties Inflation Adjust-
ment Act of 1990 (Pub. L. 101–410; 28 
U.S.C. 2461), as amended by the Debt 
Collection Improvement Act of 1996 
(Pub. L. 104–134) and the Federal Civil 
Penalties Inflation Adjustment Act Im-
provements Act of 2015 (Section 701 of 
Pub. L. 114–74), of each civil monetary 
penalty provided by law within the ju-
risdiction of the United States Depart-
ment of Commerce (Commerce Depart-
ment). 

§ 6.3 Limitation on initial catch up ad-
justments for inflation. 

The initial catch up adjustment for 
inflation to a civil monetary penalty 
shall not exceed 150 percent of the 
amount of that civil monetary penalty 
that was in effect as of November 2, 
2015. 

§ 6.4 Adjustments for inflation. 
The civil monetary penalties pro-

vided by law within the jurisdiction of 
Commerce Department, as set forth in 
paragraphs (a) through (f) of this sec-
tion, are hereby adjusted for inflation 
in accordance with the Federal Civil 
Penalties Inflation Adjustment Act of 
1990, as amended, from the amount of 
such civil monetary penalties that was 
in effect as of November 2, 2015, to the 
amounts of such civil monetary pen-
alties, as thus adjusted. The year stat-
ed in parenthesis represents the year 
that the civil monetary penalty was 
last set by law or adjusted by law (ex-
cluding adjustments for inflation). 
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1 This National Oceanic and Atmospheric 
Administration maximum civil monetary 
penalty, as prescribed by law, is the max-
imum civil penalty per 16 U.S.C. 1858(a), 
Magnuson-Stevens Fishery Conservation and 
Management Act civil monetary penalty 
(item (15)). 

2 See footnote 1. 
3 See footnote 1. 
4 This National Oceanic and Atmospheric 

Administration maximum civil monetary 
penalty was revised by law in 2015 to be the 
maximum civil penalty per 16 U.S.C. 1858(a), 
Magnuson-Stevens Fishery Conservation and 

Continued 

(a) United States Department of Com-
merce. (1) 31 U.S.C. 3802(a)(1), Program 
Fraud Civil Remedies Act of 1986 (1986), 
violation, maximum from $5,500 to 
$10,781. 

(2) 31 U.S.C. 3802(a)(2), Program 
Fraud Civil Remedies Act of 1986 (1986; 
newly reported penalty), violation, 
maximum $10,781. 

(3) 31 U.S.C. 3729(a)(1)(G), False 
Claims Act (1986); violation, minimum 
from $5,500 to $10,781; maximum from 
$11,000 to $21,563. 

(b) Bureau of Industry and Security. (1) 
15 U.S.C. 5408(b)(1), Fastener Quality 
Act (1990), violation, maximum from 
$32,500 to $44,539. 

(2) 22 U.S.C. 6761(a)(1)(A), Chemical 
Weapons Convention Implementation 
Act (1998), violation, maximum from 
$25,000 to $36,256. 

(3) 22 U.S.C. 6761(a)(l)(B), Chemical 
Weapons Convention Implementation 
Act (1998), violation, maximum from 
$5,000 to $7,251. 

(4) 50 U.S.C. 1705(b), International 
Emergency Economic Powers Act 
(2007), violation, maximum $284,582. 

(5) 22 U.S.C. 8142(a), United States 
Additional Protocol Implementation 
Act (2006), violation, maximum from 
$27,500 to $29,464. 

(c) Census Bureau. (1) 13 U.S.C. 304, 
Collection of Foreign Trade Statistics 
(2002), each day’s delinquency of a vio-
lation; total of not to exceed maximum 
violation, from $1,000 to $1,312; max-
imum per violation, from $10,000 to 
$13,118. 

(2) 13 U.S.C. 305(b), Collection of For-
eign Trade Statistics (2002), violation, 
maximum from $10,000 to $13,118. 

(d) Economics and Statistics Adminis-
tration. (1) 22 U.S.C. 3105(a), Inter-
national Investment and Trade in Serv-
ices Act (1990); failure to furnish infor-
mation, minimum from $2,500 to $4,454; 
maximum from $32,500 to $44,539. 

(e) International Trade Administration. 
(1) 19 U.S.C. 81s, Foreign Trade Zone 
(1934), violation, maximum from $1,100 
to $2,750. 

(2) 19 U.S.C. 1677f(f)(4), U.S.-Canada 
FTA Protective Order (1988), violation, 
maximum from $130,000 to $197,869. 

(f) National Oceanic and Atmospheric 
Administration. (1) 51 U.S.C. 60123(a), 
Land Remote Sensing Policy Act of 

2010 (2010), violation, maximum from 
$10,000 to $10,874. 

(2) 51 U.S.C. 60148(c), Land Remote 
Sensing Policy Act of 2010 (2010), viola-
tion, maximum from $10,000 to $10,874. 

(3) 16 U.S.C. 773f(a), Northern Pacific 
Halibut Act of 1982 (2007), violation, 
maximum from $200,000 to $227,666. 

(4) 16 U.S.C. 783, Sponge Act (1914), 
violation, maximum from $650 to $1,625. 

(5) 16 U.S.C. 957(d), (e), and (f), Tuna 
Conventions Act of 1950 (1962): 

(i) Violation of 16 U.S.C. 957(a), max-
imum from $32,500 to $81,250. 

(ii) Subsequent violation of 16 U.S.C. 
957(a), maximum from $70,000 to 
$175,000. 

(iii) Violation of 16 U.S.C. 957(b), 
maximum from $1,100 to $2,750. 

(iv) Subsequent violation of 16 U.S.C. 
957(b), maximum from $6,500 to $16,250. 

(v) Violation of 16 U.S.C. 957(c), max-
imum from $140,000 to $350,000. 

(6) 16 U.S.C. 957(i), Tuna Conventions 
Act of 1950 1 (new penalty), violation, 
maximum $178,156. 

(7) 16 U.S.C. 959, Tuna Conventions 
Act of 1950 2 (new penalty), violation, 
maximum $178,156. 

(8) 16 U.S.C. 971f(a), Atlantic Tunas 
Convention Act of 1975,3 violation, 
maximum from $140,000 to $178,156. 

(9) 16 U.S.C. 973f(a), South Pacific 
Tuna Act of 1988 (1988), violation, max-
imum from $350,000 to $494,672. 

(10) 16 U.S.C. 1174(b), Fur Seal Act 
Amendments of 1983 (1983), violation, 
maximum from $11,000 to $23,548. 

(11) 16 U.S.C. 1375(a)(1), Marine Mam-
mal Protection Act of 1972 (1972), viola-
tion, maximum from $11,000 to $27,500. 

(12) 16 U.S.C. 1385(e), Dolphin Protec-
tion Consumer Information Act,4 viola-
tion, maximum from $130,000 to 
$178,156. 
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Management Act civil monetary penalty 
(item (15)). 

5 See footnote 4. 
6 See footnote 4. 
7 See footnote 1. 
8 See footnote 1. 
9 See footnote 4. 
10 See footnote 1. 
11 See footnote 1. 

12 See footnote 1. 
13 See footnote 1. 
14 See footnote 1. 
15 See footnote 1. 
16 See footnote 1. 
17 See footnote 1. 

(13) 16 U.S.C. 1437(d)(1), National Ma-
rine Sanctuaries Act (1992), violation, 
maximum from $140,000 to $167,728. 

(14) 16 U.S.C. 1540(a)(1), Endangered 
Species Act of 1973: 

(i) Violation as specified (1988), max-
imum from $32,500 to $49,467. 

(ii) Violation as specified (1988), max-
imum from $13,200 to $23,744. 

(iii) Otherwise violation (1978), max-
imum from $650 to $1,625. 

(15) 16 U.S.C. 1858(a), Magnuson-Ste-
vens Fishery Conservation and Man-
agement Act (1990), violation, max-
imum from $140,000 to $178,156. 

(16) 16 U.S.C. 2437(a), Antarctic Ma-
rine Living Resources Convention Act 
of 1984,5 violation, maximum from 
$6,500 to $178,156. 

(17) 16 U.S.C. 2465(a), Antarctic Pro-
tection Act of 1990,6 violation, max-
imum from $6,500 to $178,156. 

(18) 16 U.S.C. 3373(a), Lacey Act 
Amendments of 1981 (1981): 

(i) 16 U.S.C. 3373(a)(1), violation, max-
imum from $11,000 to $25,464. 

(ii) 16 U.S.C. 3373(a)(2), violation, 
maximum from $275 to $637. 

(19) 16 U.S.C. 3606(b)(1), Atlantic 
Salmon Convention Act of 1982,7 viola-
tion, maximum from $140,000 to 
$178,156. 

(20) 16 U.S.C. 3637(b), Pacific Salmon 
Treaty Act of 1985,8 violation, max-
imum from $140,000 to $178,156. 

(21) 16 U.S.C. 4016(b)(1)(B), Fish and 
Seafood Promotion Act of 1986 (1986); 
violation, minimum from $500 to $1,078; 
maximum from $6,500 to $10,781. 

(22) 16 U.S.C. 5010, North Pacific 
Anadromous Stocks Act of 1992,9 viola-
tion, maximum from $130,000 to 
$178,156. 

(23) 16 U.S.C. 5103(b)(2), Atlantic 
Coastal Fisheries Cooperative Manage-
ment Act,10 violation, maximum from 
$140,000 to $178,156. 

(24) 16 U.S.C. 5154(c)(1), Atlantic 
Striped Bass Conservation Act,11 viola-

tion, maximum from $140,000 to 
$178,156. 

(25) 16 U.S.C. 5507(a), High Seas Fish-
ing Compliance Act of 1995 (1995), viola-
tion, maximum from $130,000 to 
$154,742. 

(26) 16 U.S.C. 5606(b), Northwest At-
lantic Fisheries Convention Act of 
1995,12 violation, maximum from 
$140,000 to $178,156. 

(27) 16 U.S.C. 6905(c), Western and 
Central Pacific Fisheries Convention 
Implementation Act,13 violation, max-
imum from $140,000 to $178,156. 

(28) 16 U.S.C. 7009(c) and (d), Pacific 
Whiting Act of 2006,14 violation, max-
imum from $140,000 to $178,156. 

(29) 22 U.S.C. 1978(e), Fishermen’s 
Protective Act of 1967 (1971): 

(i) Violation, maximum from $11,000 
to $27,500. 

(ii) Subsequent violation, maximum 
from $32,500 to $81,250. 

(30) 30 U.S.C. 1462(a), Deep Seabed 
Hard Mineral Resources Act (1980), vio-
lation, maximum, from $32,500 to 
$70,117. 

(31) 42 U.S.C. 9152(c), Ocean Thermal 
Energy Conversion Act of 1980 (1980), 
violation, maximum from $32,500 to 
$70,117. 

(32) 16 U.S.C. 1827a, Billfish Conserva-
tion Act of 2012 15 (new penalty), viola-
tion, maximum $178,156. 

(33) 16 U.S.C. 7407(b)(1), Port State 
Measures Agreement Act of 2015 16 (new 
penalty), violation, maximum $178,156. 

(34) 16 U.S.C. 1826g(f), High Seas 
Driftnet Fishing Moratorium Protec-
tion Act 17 (new penalty), violation, 
maximum $178,156. 

§ 6.5 Effective date of adjustments for 
inflation. 

The adjustments for inflation made 
by § 6.4, of the civil monetary penalties 
there specified, are effective on July 7, 
2016, and said civil monetary penalties, 
as thus adjusted by the adjustments for 
inflation made by § 6.4, apply only to 
those civil monetary penalties, includ-
ing those whose associated violation 
predated such adjustment, which are 
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assessed by Commerce Department 
after the effective date of the new civil 
monetary penalty level, and before the 
effective date of any future adjust-
ments for inflation to civil monetary 
penalties thereto made subsequent to 
July 7, 2016 as provided in § 6.6. 

§ 6.6 Subsequent adjustments for infla-
tion. 

The Secretary of Commerce or his or 
her designee by regulation shall make 
subsequent adjustments for inflation to 
Commerce Department’s civil mone-
tary penalties annually, which shall 
take effect not later than January 15, 
2017, and for each year thereafter, not-
withstanding section 553 of title 5, 
United States Code. 

EFFECTIVE DATE NOTE: At 81 FR 95434, Dec. 
28, 2016, part 6 was revised, effective Jan. 15, 
2017. For the convenience of the user, the re-
vised text is set forth as follows: 

PART 6—CIVIL MONETARY PENALTY 
ADJUSTMENTS FOR INFLATION 

Sec. 
6.1 Definitions. 
6.2 Purpose and scope. 
6.3 2017 Adjustments for inflation to civil 

monetary penalties. 
6.4 Effective date of 2017 adjustments for in-

flation to civil monetary penalties. 
6.5 Subsequent annual adjustments for in-

flation to civil monetary penalties. 

AUTHORITY: Pub. L. 101–410, 104 Stat. 890 (28 
U.S.C. 2461 note); Pub. L. 104–134, 110 Stat. 
1321 (31 U.S.C. 3701 note); Sec. 701 of Pub. L. 
114–74, 129 Stat. 599 (28 U.S.C. 1 note; 28 
U.S.C. 2461 note). 

§ 6.1 Definitions. 
(a) The Department of Commerce means the 

United States Department of Commerce. 
(b) Civil Monetary Penalty means any pen-

alty, fine, or other sanction that: 
(1) Is for a specific monetary amount as 

provided by Federal law, or has a maximum 
amount provided for by Federal law; and 

(2) Is assessed or enforced by an agency 
pursuant to Federal law; and 

(3) Is assessed or enforced pursuant to an 
administrative proceeding or a civil action 
in the Federal courts. 

§ 6.2 Purpose and scope. 
The purpose of this part is to make adjust-

ments for inflation to civil monetary pen-
alties, as required by the Federal Civil Pen-
alties Inflation Adjustment Act of 1990 (Pub. 
L. 101–410; 28 U.S.C. 2461), as amended by the 
Debt Collection Improvement Act of 1996 
(Pub. L. 104–134) and the Federal Civil Pen-

alties Inflation Adjustment Act Improve-
ments Act of 2015 (Section 701 of Pub. L. 114– 
74), of each civil monetary penalty provided 
by law within the jurisdiction of the United 
States Department of Commerce (Depart-
ment of Commerce). 

§ 6.3 Adjustments for inflation to civil mone-
tary penalties. 

The civil monetary penalties provided by 
law within the jurisdiction of the Depart-
ment of Commerce, as set forth in para-
graphs (a) through (f) of this section, are 
hereby adjusted for inflation in 2017 in ac-
cordance with the Federal Civil Penalties In-
flation Adjustment Act of 1990, as amended, 
from the amounts of such civil monetary 
penalties that were in effect as of July 7, 
2016, to the amounts of such civil monetary 
penalties, as thus adjusted. The year stated 
in parenthesis represents the year that the 
civil monetary penalty was last set by law or 
adjusted by law (excluding adjustments for 
inflation). 

(a) United States Department of Commerce. (1) 
31 U.S.C. 3802(a)(1), Program Fraud Civil 
Remedies Act of 1986 (1986), violation, max-
imum from $10,781 to $10,957. 

(2) 31 U.S.C. 3802(a)(2), Program Fraud Civil 
Remedies Act of 1986 (1986), violation, max-
imum from $10,781 to $10,957. 

(3) 31 U.S.C. 3729(a)(1)(G), False Claims Act 
(1986); violation, minimum from $10,781 to 
$10,957; maximum from $21,563 to $21,916. 

(b) Bureau of Industry and Security. (1) 15 
U.S.C. 5408(b)(1), Fastener Quality Act (1990), 
violation, maximum from $44,539 to $45,268. 

(2) 22 U.S.C. 6761(a)(1)(A), Chemical Weap-
ons Convention Implementation Act (1998), 
violation, maximum from $36,256 to $36,849. 

(3) 22 U.S.C. 6761(a)(l)(B), Chemical Weap-
ons Convention Implementation Act (1998), 
violation, maximum from $7,251 to $7,370. 

(4) 50 U.S.C. 1705(b), International Emer-
gency Economic Powers Act (2007), violation, 
maximum from $284,582 to $289,238. 

(5) 22 U.S.C. 8142(a), United States Addi-
tional Protocol Implementation Act (2006), 
violation, maximum from $29,464 to $29,946. 

(c) Census Bureau. (1) 13 U.S.C. 304, Collec-
tion of Foreign Trade Statistics (2002), each 
day’s delinquency of a violation; total of not 
to exceed maximum violation, from $1,312 to 
$1,333; maximum per violation, from $13,118 
to $13,333. 

(2) 13 U.S.C. 305(b), Collection of Foreign 
Trade Statistics (2002), violation, maximum 
from $13,118 to $13,333. 

(d) Economics and Statistics Administration. 
(1) 22 U.S.C. 3105(a), International Invest-
ment and Trade in Services Act (1990); fail-
ure to furnish information, minimum from 
$4,454 to $4,527; maximum from $44,539 to 
$45,268. 

(e) International Trade Administration. (1) 19 
U.S.C. 81s, Foreign Trade Zone (1934), viola-
tion, maximum from $2,750 to $2,795. 
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1 This National Oceanic and Atmospheric 
Administration maximum civil monetary 
penalty, as prescribed by law, is the max-
imum civil penalty per 16 U.S.C. 1858(a), 
Magnuson-Stevens Fishery Conservation and 
Management Act civil monetary penalty 
(item (15)). 

2 See footnote 1. 
3 See footnote 1. 
4 See footnote 1. 

5 See footnote 1. 
6 See footnote 1. 
7 See footnote 1. 
8 See footnote 1. 
9 See footnote 1. 
10 See footnote 1. 
11 See footnote 1. 
12 See footnote 1. 
13 See footnote 1. 
14 See footnote 1. 

(2) 19 U.S.C. 1677f(f)(4), U.S.-Canada FTA 
Protective Order (1988), violation, maximum 
from $197,869 to $201,106. 

(f) National Oceanic and Atmospheric Admin-
istration. (1) 51 U.S.C. 60123(a), Land Remote 
Sensing Policy Act of 2010 (2010), violation, 
maximum from $10,874 to $11,052. 

(2) 51 U.S.C. 60148(c), Land Remote Sensing 
Policy Act of 2010 (2010), violation, maximum 
from $10,874 to $11,052. 

(3) 16 U.S.C. 773f(a), Northern Pacific Hal-
ibut Act of 1982 (2007), violation, maximum 
from $227,666 to $231,391. 

(4) 16 U.S.C. 783, Sponge Act (1914), viola-
tion, maximum from $1,625 to $1,652. 

(5) 16 U.S.C. 957(d), (e), and (f), Tuna Con-
ventions Act of 1950 (1962): 

(i) Violation of 16 U.S.C. 957(a), maximum 
from $81,250 to $82,579. 

(ii) Subsequent violation of 16 U.S.C. 957(a), 
maximum from $175,000 to $177,863. 

(iii) Violation of 16 U.S.C. 957(b), maximum 
from $2,750 to $2,795. 

(iv) Subsequent violation of 16 U.S.C. 
957(b), maximum from $16,250 to $16,516. 

(v) Violation of 16 U.S.C. 957(c), maximum 
from $350,000 to $355,726. 

(6) 16 U.S.C. 957(i), Tuna Conventions Act 
of 1950,1 violation, maximum from $178,156 to 
$181,071. 

(7) 16 U.S.C. 959, Tuna Conventions Act of 
1950,2 violation, maximum from $178,156 to 
$181,071. 

(8) 16 U.S.C. 971f(a), Atlantic Tunas Con-
vention Act of 1975,3 violation, maximum 
from $178,156 to $181,071. 

(9) 16 U.S.C. 973f(a), South Pacific Tuna 
Act of 1988 (1988), violation, maximum from 
$494,672 to $502,765. 

(10) 16 U.S.C. 1174(b), Fur Seal Act Amend-
ments of 1983 (1983), violation, maximum 
from $23,548 to $23,933. 

(11) 16 U.S.C. 1375(a)(1), Marine Mammal 
Protection Act of 1972 (1972), violation, max-
imum from $27,500 to $27,950. 

(12) 16 U.S.C. 1385(e), Dolphin Protection 
Consumer Information Act,4 violation, max-
imum from $178,156 to $181,071. 

(13) 16 U.S.C. 1437(d)(1), National Marine 
Sanctuaries Act (1992), violation, maximum 
from $167,728 to $170,472. 

(14) 16 U.S.C. 1540(a)(1), Endangered Species 
Act of 1973: 

(i) Violation as specified (1988), maximum 
from $49,467 to $50,276. 

(ii) Violation as specified (1988), maximum 
from $23,744 to $24,132. 

(iii) Otherwise violation (1978), maximum 
from $1,625 to $1,652. 

(15) 16 U.S.C. 1858(a), Magnuson-Stevens 
Fishery Conservation and Management Act 
(1990), violation, maximum from $178,156 to 
$181,071. 

(16) 16 U.S.C. 2437(a), Antarctic Marine Liv-
ing Resources Convention Act of 1984,5 viola-
tion, maximum from $178,156 to $181,071. 

(17) 16 U.S.C. 2465(a), Antarctic Protection 
Act of 1990,6 violation, maximum from 
$178,156 to $181,071. 

(18) 16 U.S.C. 3373(a), Lacey Act Amend-
ments of 1981 (1981): 

(i) 16 U.S.C. 3373(a)(1), violation, maximum 
from $25,464 to $25,881. 

(ii) 16 U.S.C. 3373(a)(2), violation, max-
imum from $637 to $647. 

(19) 16 U.S.C. 3606(b)(1), Atlantic Salmon 
Convention Act of 1982,7 violation, maximum 
from $178,156 to $181,071. 

(20) 16 U.S.C. 3637(b), Pacific Salmon Trea-
ty Act of 1985,8 violation, maximum from 
$178,156 to $181,071. 

(21) 16 U.S.C. 4016(b)(1)(B), Fish and Sea-
food Promotion Act of 1986 (1986); violation, 
minimum from $1,078 to $1,096; maximum 
from $10,781 to $10,957. 

(22) 16 U.S.C. 5010, North Pacific Anad-
romous Stocks Act of 1992,9 violation, max-
imum from $178,156 to $181,071. 

(23) 16 U.S.C. 5103(b)(2), Atlantic Coastal 
Fisheries Cooperative Management Act,10 
violation, maximum from $178,156 to $181,071. 

(24) 16 U.S.C. 5154(c)(1), Atlantic Striped 
Bass Conservation Act,11 violation, max-
imum from $178,156 to $181,071. 

(25) 16 U.S.C. 5507(a), High Seas Fishing 
Compliance Act of 1995 (1995), violation, max-
imum from $154,742 to $157,274. 

(26) 16 U.S.C. 5606(b), Northwest Atlantic 
Fisheries Convention Act of 1995,12 violation, 
maximum from $178,156 to $181,071. 

(27) 16 U.S.C. 6905(c), Western and Central 
Pacific Fisheries Convention Implementa-
tion Act,13 violation, maximum from $178,156 
to $181,071. 

(28) 16 U.S.C. 7009(c) and (d), Pacific Whit-
ing Act of 2006,14 violation, maximum from 
$178,156 to $181,071. 

(29) 22 U.S.C. 1978(e), Fishermen’s Protec-
tive Act of 1967 (1971): 

(i) Violation, maximum from $27,500 to 
$27,950. 
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15 See footnote 1. 
16 See footnote 1. 
17 See footnote 1. 

(ii) Subsequent violation, maximum from 
$81,250 to $82,579. 

(30) 30 U.S.C. 1462(a), Deep Seabed Hard 
Mineral Resources Act (1980), violation, max-
imum, from $70,117 to $71,264. 

(31) 42 U.S.C. 9152(c), Ocean Thermal En-
ergy Conversion Act of 1980 (1980), violation, 
maximum from $70,117 to $71,264. 

(32) 16 U.S.C. 1827a, Billfish Conservation 
Act of 2012,15 violation, maximum from 
$178,156 to $181,071. 

(33) 16 U.S.C. 7407(b)(1), Port State Meas-
ures Agreement Act of 2015,16 violation, max-
imum from $178,156 to $181,071. 

(34) 16 U.S.C. 1826g(f), High Seas Driftnet 
Fishing Moratorium Protection Act,17 viola-
tion, maximum from $178,156 to $181,071. 

§ 6.4 Effective date of adjustments for infla-
tion to civil monetary penalties. 

The Department of Commerce’s 2017 ad-
justments for inflation made by § 6.3, of the 
civil monetary penalties there specified, are 
effective on January 15, 2017, and said civil 
monetary penalties, as thus adjusted by the 
adjustments for inflation made by § 6.3, apply 
only to those civil monetary penalties, in-
cluding those whose associated violation pre-
dated such adjustment, which are assessed 
by the Department of Commerce after the ef-
fective date of the new civil monetary pen-
alty level, and before the effective date of 
any future adjustments for inflation to civil 
monetary penalties thereto made subsequent 
to January 15, 2017 as provided in § 6.5. 

§ 6.5 Subsequent annual adjustments for in-
flation to civil monetary penalties. 

The Secretary of Commerce or his or her 
designee by regulation shall make subse-
quent adjustments for inflation to the De-
partment of Commerce’s civil monetary pen-
alties annually, which shall take effect not 
later than January 15, notwithstanding sec-
tion 553 of title 5, United States Code. 

PART 7 [RESERVED] 

PART 8—NONDISCRIMINATION IN 
FEDERALLY ASSISTED PROGRAMS 
OF THE DEPARTMENT OF COM-
MERCE—EFFECTUATION OF TITLE 
VI OF THE CIVIL RIGHTS ACT OF 
1964 

Subpart A—General Provisions; Prohibi-
tions: Nondiscrimination Clause; Appli-
cability to Programs 

Sec. 
8.1 Purpose. 
8.2 Application of this part. 
8.3 Definitions. 
8.4 Discrimination prohibited. 
8.5 Nondiscrimination clause. 
8.6 Applicability of this part to Department 

assisted programs. 

Subpart B—General Compliance 

8.7 Cooperation, compliance reports and re-
views and access to records. 

8.8 Complaints. 
8.9 Intimidatory or retaliatory acts prohib-

ited. 
8.10 Investigations. 
8.11 Procedures for effecting compliance. 
8.12 Hearings. 
8.13 Decisions and notices. 
8.14 Judicial review. 
8.15 Effect on other laws; supplementary in-

structions; coordination. 

APPENDIX A TO PART 8—FEDERAL FINANCIAL 
ASSISTANCE COVERED BY TITLE VI 

AUTHORITY: Sec. 602, Civil Rights Act of 
1964 (42 U.S.C. 2000d–1). 

SOURCE: 38 FR 17938, July 5, 1973, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 8 appear at 68 FR 51352, Aug. 26, 2003. 

Subpart A—General Provisions; 
Prohibitions: Nondiscrimina-
tion Clause; Applicability to 
Programs 

§ 8.1 Purpose. 

The purpose of this part is to effec-
tuate the provisions of title VI of the 
Civil Rights Act of 1964 (hereafter re-
ferred to as the ‘‘Act’’) to the end that 
no person in the United States shall, 
on the ground of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or 
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be otherwise subjected to discrimina-
tion under any program receiving Fed-
eral financial assistance from the De-
partment of Commerce. This part is 
consistent with achievement of the ob-
jectives of the statutes authorizing the 
financial assistance given by the De-
partment of Commerce as provided in 
section 602 of the Act. 

§ 8.2 Application of this part. 
(a) This part applies to any program 

for which Federal financial assistance 
is authorized under a law administered 
by the Department, including the types 
of Federal financial assistance listed in 
Appendix A to this part and as said Ap-
pendix may be amended. It applies to 
money paid, property transferred, or 
other Federal financial assistance ex-
tended after January 9, 1965, pursuant 
to an application approved prior to 
such effective date. 

(b) This part does not apply to (1) any 
Federal financial assistance by way of 
insurance or guaranty contracts, (2) 
money paid, property transferred, or 
other assistance extended before Janu-
ary 9, 1965, except where such assist-
ance was subject to the title VI regula-
tions of this Department or of any 
other agency whose responsibilities are 
now exercised by this Department, (3) 
any assistance to any individual who is 
the ultimate beneficiary under any 
such program, or (4) any employment 
practice, under any such program, of 
any employer, employment agency, or 
labor organization except to the extent 
described in § 8.4(c). The fact that a 
type of Federal financial assistance is 
not listed in Appendix A shall not 
mean, if title VI of the Act is otherwise 
applicable, that a program is not cov-
ered. Other types of Federal financial 
assistance under statutes now in force 
or hereinafter enacted may be added to 
the list by notice published in the FED-
ERAL REGISTER. 

§ 8.3 Definitions. 
(a) Department means the Department 

of Commerce, and includes each and all 
of its operating and equivalent other 
units. 

(b) Secretary means the Secretary of 
Commerce. 

(c) United States means the States of 
the United States, the District of Co-

lumbia, Puerto Rico, the Virgin Is-
lands, American Samoa, Guam, Wake 
Island, the Canal Zone, and the terri-
tories and possessions of the United 
States, and the term State means any-
one of the foregoing. 

(d) Person means an individual in the 
United States who is or is eligible to be 
a participant in or an ultimate bene-
ficiary of any program which receives 
Federal financial assistance, and in-
cludes an individual who is an owner or 
member of a firm, corporation, or other 
business or organization which is or is 
eligible to be a participant in or an ul-
timate beneficiary of such a program. 
Where a primary objective of the Fed-
eral financial assistance to a program 
is to provide employment, ‘‘person’’ in-
cludes employees or applicants for em-
ployment of a recipient or other party 
subject to this part under such pro-
gram. 

(e) Responsible department official with 
respect to any program receiving Fed-
eral financial assistance means the 
Secretary or other official of the De-
partment who by law or by delegation 
has the principal authority within the 
Department for the administration of a 
law extending such assistance. It also 
means any officials so designated by 
due delegation of authority within the 
Department to act in such capacity 
with regard to any program under this 
part. 

(f) Federal financial assistance in-
cludes 

(1) Grants, loans, or agreements for 
participation in loans, of Federal 
funds, 

(2) The grant or donation of Federal 
property or interests in property, 

(3) The sale or lease of, or the permis-
sion to use (on other than a casual or 
transient basis), Federal property or 
any interest in such property or in 
property in which the Federal Govern-
ment has an interest, without consider-
ation, or at a nominal consideration, or 
at a consideration which is reduced, for 
the purpose of assisting the recipient, 
or in recognition of the public interest 
to be served by such sale or lease to or 
use by the recipient, 

(4) Waiver of charges which would 
normally be made for the furnishing of 
Government services, 

(5) The detail of Federal personnel, 
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(6) Technical assistance, and 
(7) Any Federal agreement, arrange-

ment, contract, or other instrument 
which has as one of its purposes the 
provision of assistance. 

(g) Program or activity and program 
mean all of the operations of any enti-
ty described in paragraphs (g)(1) 
through (4) of this section, any part of 
which is extended Federal financial as-
sistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (g)(1), (2), or (3) 
of this section. 

(h) Facility includes all or any por-
tion of structures, equipment, vessels, 
or other real or personal property or 
interests therein, and the provision of 
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation, contract for use, or acquisition 
of facilities. 

(i) Recipient means any govern-
mental, public or private agency, insti-
tution, organization, or other entity, 
or any individual, who or which is an 
applicant for Federal financial assist-
ance, or to whom Federal financial as-
sistance is extended directly or 
through another recipient. Recipient 
further includes a subgrantee, an enti-
ty which leases or operates a facility 
for or on behalf of a recipient, and any 
successors, assignees, or transferees of 
any kind of the recipient, but does not 
include any person who is an ultimate 
beneficiary. 

(j) Primary recipient means any recipi-
ent which is authorized or required to 
extend or distribute Federal financial 
assistance to another recipient. 

(k) Applicant means one who submits 
an application, request, or plan re-
quired to be approved by a responsible 
Department official, or by a primary 
recipient, as a condition to eligibility 
for Federal financial assistance, and 
‘‘application’’ means such an applica-
tion, request, or plan. 

(l) Other parties subject to this part in-
cludes any governmental, public or pri-
vate agency, institution, organization, 
or other entity, or any individual, who 
or which, like a recipient, is not to en-
gage in discriminatory acts with re-
spect to applicable persons covered by 
this part, because of his or its direct or 
substantial participation in any pro-
gram, such as a contractor, subcon-
tractor, provider of employment, or 
user of facilities or services provided 
under any program. 

[38 FR 17938, July 5, 1973, as amended at 68 
FR 51352, Aug. 26, 2003] 

§ 8.4 Discrimination prohibited. 
(a) General. No person in the United 

States shall, on the ground of race, 
color, or national origin be excluded 
from participation in, be denied the 
benefits of, or be otherwise subjected 
to discrimination under, any program 
to which this part applies. 

(b) Specific discriminatory acts prohib-
ited. (1) A recipient of Federal financial 
assistance, or other party subject to 
this part, shall not participate, di-
rectly or through contractual or other 
arrangements, in any act or course of 
conduct which, on the ground of race, 
color, or national origin: 
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(i) Denies to a person any service, fi-
nancial aid, or other benefit provided 
under the program; 

(ii) Provides any service, financial 
aid, or other benefit, to a person which 
is different, or is provided in a different 
manner, from that provided to others 
under the program; 

(iii) Subjects a person to segregation 
or separate or other discriminatory 
treatment in any matter related to his 
receipt (or nonreceipt) of any such 
service, financial aid, property, or 
other benefit under the program. 

(iv) Restricts a person in any way in 
the enjoyment of services, facilities, or 
any other advantage, privilege, prop-
erty, or benefit provided to others 
under the programs; 

(v) Treats a person differently from 
others in determining whether he satis-
fies any admission, enrollment, quota, 
eligibility, membership, or other re-
quirement or condition which persons 
must meet in order to be provided any 
service, financial aid, or other benefit 
provided under the program; 

(vi) Denies a person an opportunity 
to participate in the program through 
the provision of property or services or 
otherwise, or affords him an oppor-
tunity to do so which is different from 
that afforded others under the program 
(including the opportunity to partici-
pate in the program as an employee 
but only to the extent set forth in 
paragraph (c) of this section); 

(vii) Denies a person the same oppor-
tunity or consideration given others to 
be selected or retained or otherwise to 
participate as a contractor, subcon-
tractor, or subgrantee; 

(viii) Denies a person the opportunity 
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program. 

(2) A recipient, or other party subject 
to this part, in determining the types 
of services, financial aid, or other bene-
fits, or facilities which will be provided 
under any program, or the class of per-
sons to whom, or the situations in 
which, such services, financial aid, 
other benefits, or facilities will be pro-
vided under any such program, or the 
class of persons to be afforded an op-
portunity to participate in any such 
program, shall not, directly or through 
contractual or other arrangements, 

utilize criteria or methods of adminis-
tration which have the effect of sub-
jecting persons to discrimination be-
cause of their race, color, or national 
origin, or have the effect of defeating 
or substantially impairing accomplish-
ment of the objectives of the program 
as respect any persons of a particular 
race, color, or national origin. 

(3) In determining the site or loca-
tion of facilities, a recipient or other 
party subject to this part may not 
make selections with the purpose or ef-
fect of excluding persons from, denying 
them the benefits of, or subjecting 
them to discrimination under any pro-
gram to which this part applies, on the 
grounds of race, color or national ori-
gin; or with the purpose or effect of de-
feating or substantially impairing the 
accomplishment of the objectives of 
the Act or this part. 

(4) As used in this section, the serv-
ices, financial aid, or other benefits 
provided under a program receiving 
Federal financial assistance shall be 
deemed to include any service, finan-
cial aid, or other benefit provided or 
made available in or through or uti-
lizing a facility provided with the aid 
of Federal financial assistance. 

(5) The enumeration of specific forms 
of prohibited discrimination in this 
paragraph and paragraph (c) of this 
section does not limit the generality of 
the prohibition in paragraph (a) of this 
section. 

(6)(i) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons 
on the ground of race, color, or na-
tional origin, the recipient must take 
affirmative action to overcome the ef-
fects of prior discrimination. 

(ii) Even in the absence of such prior 
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of 
conditions which resulted in limiting 
participation by persons of a particular 
race, color or national origin. 

(c) Employment practices. (1) Where a 
primary objective of the Federal finan-
cial assistance to a program to which 
this part applies is to provide employ-
ment, a recipient or other party sub-
ject to this part shall not, directly or 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00078 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



69 

Office of the Secretary, Commerce § 8.5 

through contractual or other arrange-
ments, subject a person to discrimina-
tion on the ground of race, color, or na-
tional origin in its employment prac-
tices under such program (including re-
cruitment or recruitment advertising, 
hiring, firing, upgrading, promotion, 
demotion, transfer, layoff, termi-
nation, rates of pay or other forms of 
compensation or benefits, selection for 
training or apprenticeship, use of fa-
cilities, and treatment of employees). 
Such recipients and other parties sub-
ject to this part shall take affirmative 
action to ensure that applicants are 
employed, and employees are treated 
during employment without regard to 
their race, color, or national origin. 
Such recipients and other parties sub-
ject to this part shall, as may be re-
quired by supplemental regulations, de-
velop a written affirmative action 
plan. The requirements applicable to 
construction employment under any 
such program shall be in addition to 
those specified in or pursuant to Part 
III of Executive Order 11246 or any Ex-
ecutive order which supersedes it. Fed-
eral financial assistance to programs 
under laws funded or administered by 
the Department which has as a pri-
mary objective the providing of em-
ployment include those set forth in Ap-
pendix A II of this part. 

(2) Where a primary objective of the 
Federal financial assistance to a pro-
gram to which this part applies is not 
to provide employment, but discrimi-
nation on the grounds of race, color, or 
national origin, in the employment 
practices of the recipient or other 
party subject to this part, tends, on the 
grounds of race, color, or national ori-
gin, to exclude persons from partici-
pating in, to deny them the benefits of, 
or to subject them to discrimination 
under any such program, the provisions 
of paragraph (c)(1) of this section shall 
apply to the employment practices of 
the recipient or other party subject to 
this part, to the extent necessary to as-
sure equality of opportunity to, and 
nondiscriminatory treatment of such 
persons. 

[38 FR 17938, July 5, 1973; 38 FR 23777, Sept. 
4, 1973] 

§ 8.5 Nondiscrimination clause. 
(a) Applicability. Every application 

for, and every grant, loan, or contract 
authorizing approval of, Federal finan-
cial assistance and to provide a facility 
subject to this part, and every modi-
fication or amendment thereof, shall, 
as a condition to its approval and to 
the extension of any Federal financial 
assistance pursuant thereto, contain or 
be accompanied by an assurance that 
the program will be conducted in com-
pliance with all requirements imposed 
by or pursuant to this part. The assur-
ances shall be set forth in a non-
discrimination clause. The responsible 
Department official shall specify the 
form and contents of the non-
discrimination clause for each program 
as appropriate. 

(b) Contents. Without limiting its 
scope or language in any way, a non-
discrimination clause shall contain, 
where determined to be appropriate, 
and in an appropriate form, reference 
to the following assurances, under-
takings, and other provisions: 

(1) That the recipient or other party 
subject to this part will not participate 
directly or indirectly in the discrimi-
nation prohibited by § 8.4, including 
employment practices when a program 
covering such is involved. 

(2) That when employment practices 
are covered, the recipient or other 
party subject to this part will (i) in all 
solicitations or advertisements for em-
ployees placed by or for the recipient, 
state that qualified applicants will re-
ceive consideration for employment 
without regard to race, color, or na-
tional origin; (ii) notify each labor 
union or representative of workers 
with which it has a collective bar-
gaining agreement or other contract or 
understanding of the recipient’s com-
mitments under this section; (iii) post 
the nondiscrimination clause and the 
notice to labor unions in conspicuous 
places available to employees and ap-
plicants for employment; and (iv) oth-
erwise comply with the requirements 
of § 8.4(c). 

(3) When continuing Federal finan-
cial assistance is involved, the recipi-
ent thereunder (i) will state that the 
program is (or, in the case of a new 
program, will be) conducted in compli-
ance with all requirements imposed by 
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or pursuant to this part, and (ii) will 
provide for such methods of adminis-
tration for the program as are found by 
the responsible Department official to 
give reasonable assurance that all re-
cipients of Federal financial assistance 
under such program and any other par-
ties connected therewith subject to 
this part will comply with all require-
ments imposed by or pursuant to this 
part. 

(4) That the recipient agrees to se-
cure the compliance or to cooperate ac-
tively with the Department to secure 
the compliance by others with this 
part and the nondiscrimination clause 
as may be directed under an applicable 
program. For instance, the recipient 
may be requested by the responsible 
Department official to undertake and 
agree (i) to obtain or enforce or to as-
sist and cooperate actively with the re-
sponsible Department official in ob-
taining or enforcing, the compliance of 
other recipients or of other parties sub-
ject to this part with the non-
discrimination required by this part; 
(ii) to insert appropriate non-
discrimination clauses in the respec-
tive contracts with or grants to such 
parties; (iii) to obtain and to furnish to 
the responsible Department official 
such information as he may require for 
the supervision or securing of such 
compliance; (iv) to carry out sanctions 
for noncompliance with the obligations 
imposed upon recipients and other par-
ties subject to this part; and (v) to 
comply with such additional provisions 
as the responsible Department official 
deems appropriate to establish and pro-
tect the interests of the United States 
in the enforcement of these obliga-
tions. In the event that the cooper-
ating recipient becomes involved in 
litigation with a noncomplying party 
as a result of such departmental direc-
tion, the cooperating recipient may re-
quest the Department to enter into 
such litigation to protect the interests 
of the United States. 

(5) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, which are acquired for 
a program receiving Federal financial 
assistance, or in the case where Fed-
eral financial assistance is provided in 
the form of a transfer of real property 
or interest therein from the Federal 

Government, the instrument effecting 
or recording the transfer shall contain 
a covenant running with the land as-
suring nondiscrimination for the period 
during which the real property is used 
for a purpose for which the Federal fi-
nancial assistance is extended or for 
another purpose involving the provi-
sion of similar services or benefits, or 
for as long as the recipient retains 
ownership or possession of the prop-
erty, whichever, is longer. Where no 
transfer of property is involved, but 
property is improved with Federal fi-
nancial assistance, the recipient shall 
agree to include such a covenant in any 
subsequent transfer of such property. 
Where the property is obtained from 
the Federal Government, such cov-
enant may also include a condition 
coupled with a right to be reserved by 
the Department to revert title to the 
property in the event of a breach of the 
covenant where, in the discretion of 
the responsible Department official, 
such a condition and right of reverter 
is appropriate to the statute under 
which the real property is obtained and 
to the nature of the grant and the 
grantee. In such event if a transferee of 
real property proposes to mortgage or 
otherwise encumber the real property 
as security for financing construction 
of new, or improvement of existing fa-
cilities on such property for the pur-
poses for which the property was trans-
ferred, the responsible Department of-
ficial may agree, upon request of the 
transferee and if necessary to accom-
plish such financing, and upon such 
conditions as he deems appropriate to 
forebear the exercise of such right to 
revert title for so long as the lien of 
such mortgage or other encumbrance 
remains effective. 

(6) In programs receiving Federal fi-
nancial assistance in the form, or for 
the acquisition, of real property or an 
interest in real property to the extent 
that rights to space on, over, or under 
any such property are included as part 
of the program receiving such assist-
ance the nondiscrimination require-
ments of this part shall extend to any 
facility located wholly or in part in 
such space. 

(7) That a recipient shall not take ac-
tion that is calculated to bring about 
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indirectly what this part forbids it to 
accomplish directly. 

(8) Provisions specifying the extent 
to which like assurances will be re-
quired of subgrantees, contractors and 
subcontractors, lessees, transferees, 
successors in interest, and other par-
ticipants in the program. 

(9) Provisions which give the United 
States a right to seek judicial enforce-
ment of the assurances. 

(10) In the case where any assurances 
are required from an academic, a med-
ical care, detention or correctional, or 
any other institution or facility, inso-
far as the assurances relate to the in-
stitution’s practices with respect to 
the admission, care, or other treatment 
of persons by the institution or with 
respect to the opportunity of persons 
to participate in the receiving or pro-
viding of services, treatment, or bene-
fits, such assurances shall be applicable 
to the entire institution or facility. 

(11) In the case where the Federal fi-
nancial assistance is in the form of or 
to aid in the acquisition of personal 
property, or real property or interest 
therein or structures thereon, the as-
surance shall obligate the recipients, 
or, in the case of a subsequent transfer, 
the transferee, for the period during 
which the property is used for a pur-
pose for which the Federal financial as-
sistance is extended or for another pur-
pose involving the provision of similar 
services and benefits, or for as long as 
the recipient or transferee retains own-
ership or possession of the property, 
whichever is longer. In the case of any 
other type or form of assistance, the 
assurances shall be in effect for the du-
ration of the period during which Fed-
eral financial assistance is extended to 
the program. 

[38 FR 17938, July 5, 1973; 38 FR 23777, Sept. 
4, 1973, as amended at 68 FR 51352, Aug. 26, 
2003] 

§ 8.6 Applicability of this part to De-
partment assisted programs. 

The following examples illustrate the 
applicability of this part to programs 
which receive or may receive Federal 
financial assistance administered by 
the Department. The fact that a par-
ticular type of Federal financial assist-
ance is not listed does not indicate 
that it is not covered by this part, The 

discrimination referred to is that de-
scribed in § 8.4 against persons on the 
ground of race, color, or national ori-
gin. 

(a) Assistance to support economic de-
velopment. Discrimination in which re-
cipients and other parties subject to 
this part shall not engage, directly or 
indirectly, includes discrimination in 

(1) The letting of contracts or other 
arrangements for the planning, design-
ing, engineering, acquisition, construc-
tion, rehabilitation, conversion, en-
largement, installation, occupancy, 
use, maintenance, leasing, subleasing, 
sales, or other utilization or disposi-
tion of property or facilities purchased 
or financed in whole or in part with the 
aid of Federal financial assistance; 

(2) The acquisition of goods or serv-
ices, or the production, preparation, 
manufacture, marketing, transpor-
tation, or distribution of goods or serv-
ices in connection with a program or 
its operations; 

(3) The onsite operation of the 
project or facilities; 

(4) Services or accommodations of-
fered to the public in connection with 
the program; and 

(5) In employment practices in con-
nection with or which affect the pro-
gram (as defined in § 8.4(c)); in the fol-
lowing programs: 

(i) Any program receiving Federal fi-
nancial assistance for the purchase or 
development of land and facilities (in-
cluding machinery and equipment) for 
industrial or commercial usage. 

(ii) Any program receiving Federal fi-
nancial assistance in the form of loans 
or direct or supplementary grants for 
the acquisition or development of land 
and improvements for public works, 
public service or development facility 
usage, and the acquisition, construc-
tion, rehabilitation, alteration, expan-
sion, or improvement of such facilities, 
including related machinery and equip-
ment. 

(iii) In any program receiving any 
form of technical assistance designed 
to alleviate or prevent conditions of 
excessive employment or underemploy-
ment. 

(iv) In any program receiving Federal 
financial assistance in the form of ad-
ministrative expense grants. 
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(b) Assistance to support the training of 
students. A current example of such as-
sistance is that received by State mari-
time academies or colleges, by con-
tract, of facilities (vessels), related 
equipment and funds to train merchant 
marine officers. In this and other in-
stances of student training, discrimina-
tion which is prohibited by recipients 
and other parties subject to this part 
includes discrimination in the selec-
tion of persons to be trained and in 
their treatment by the recipients in 
any aspect of the educational process 
and discipline during their training, or 
in the availability or use of any aca-
demic, housing, eating, recreational, or 
other facilities and services, or in fi-
nancial assistance to students fur-
nished or controlled by the recipients 
or incidental to the program. In any 
case where selection of trainees is 
made from a predetermined group, such 
as the students in an institution or 
area, the group must be selected with-
out discrimination. 

(c) Assistance to support mobile or other 
trade fairs. In programs in which opera-
tors of mobile trade fairs using U.S. 
flag vessels and aircraft and designed 
to exhibit and sell U.S. products 
abroad, or in which other trade fairs or 
exhibitions, receive technical and fi-
nancial assistance, discrimination 
which is prohibited by recipients and 
other parties subject to this part in-
cludes discrimination in the selection 
or retention of any actual or potential 
exhibitors, or in access to or use of the 
services or accommodations by, or oth-
erwise with respect to treatment of, ex-
hibitors or their owners, officers, em-
ployees, or agents. 

(d) Assistance to support business enti-
ties eligible for trade adjustment assist-
ance. In programs in which eligible 
business entities receive any measure 
or kind of technical, financial or tax 
adjustment assistance because of or in 
connection with the impact of U.S. 
international trade upon such business, 
discrimination which is prohibited by 
recipients and other parties subject to 
this part includes discrimination in 
their employment practices as defined 
in § 8.4(c). 

(e) Assistance to support research and 
development and related activities. In 
programs in which individuals, edu-

cational or other institutions, public 
governmental or business entities re-
ceive Federal financial assistance in 
order to encourage or foster research 
or development activities as such, or to 
obtain, promote, develop, or protect 
thereby technical, scientific, environ-
mental, or other information, products, 
facilities, resources, or services which 
are to be made available to or used by 
others; but where such programs do not 
constitute Government procurement of 
property or services, discrimination 
which is prohibited by recipients and 
other parties subject to this part in-
cludes discrimination with respect to 
(1) the choice, retention or treatment 
of contractors, subcontractors, sub-
grantees or of any other person; (2) the 
provision of services, facilities, or fi-
nancial aid; (3) the participation of any 
party in the research activities; (4) the 
dissemination to or use by any person 
of the results or benefits of the re-
search or development, whether in the 
form of information, products, services, 
facilities, resources, or otherwise. If re-
search is performed within an edu-
cational institution under which it is 
expected that students or others will 
participate in the research as a part of 
their experience or training, on a com-
pensated or uncompensated basis, there 
shall be no discrimination in admission 
of students to, or in their treatment 
by, that part of the school from which 
such students are drawn or in the se-
lection otherwise of trainees or partici-
pants. The recipient educational insti-
tutions will be required to give the as-
surances provided in § 8.5(b)(10). 

(f) Assistance to aid in the operations of 
vessels engaged in U.S. foreign commerce. 
In programs in which the operators of 
American-flag vessels used to furnish 
shipping services in the foreign com-
merce of the United States receive 
Federal financial assistance in the 
form of operating differential sub-
sidies, discrimination which is prohib-
ited by recipients and other parties 
subject to this part includes discrimi-
nation in soliciting, accepting or serv-
ing in any way passengers or shippers 
of cargo entitled to protection in the 
United States under the Act. 

[38 FR 17938, July 5, 1973, as amended at 68 
FR 51352, Aug. 26, 2003] 
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Subpart B—General Compliance 
§ 8.7 Cooperation, compliance reports 

and reviews and access to records. 
(a) Cooperation and assistance. Each 

responsible Department official shall 
to the fullest extent practicable seek 
the cooperation of recipients and other 
parties subject to this part in obtain-
ing compliance with this part and shall 
provide assistance and guidance to re-
cipients and other parties to help them 
comply voluntarily with this part. 

(b) Compliance reports. Each recipient 
and other party subject to this part 
shall keep such records and submit to 
the responsible Department official 
timely, complete, and accurate compli-
ance reports at such times and in such 
form and containing such information 
as the responsible Department official 
may determine to be necessary to en-
able him to ascertain whether the re-
cipient or such other party has com-
plied or is complying with this part. In 
general, recipients should have avail-
able for the department racial and eth-
nic data showing the extent to which 
members of minority groups are bene-
ficiaries of federally assisted programs. 
In the case in which a primary recipi-
ent extends Federal financial assist-
ance to any other recipient, or under 
which a recipient is obligated to obtain 
or to cooperate in obtaining the com-
pliance of other parties subject to this 
part, such other recipients or other 
parties shall also submit such compli-
ance reports to the primary recipient 
or recipients as may be necessary to 
enable them to carry out their obliga-
tions under this part. 

(c) Access to sources of information. 
Each recipient or other party subject 
to this part shall permit access by the 
responsible Department official or his 
designee during normal business hours 
to such of its books, records, accounts, 
and other sources of information, and 
its facilities, as may be pertinent to as-
certain compliance with this part. 
Where any information required of a 
recipient or other party is in the exclu-
sive possession of another who fails or 
refuses to furnish this information, the 
recipient or other party shall so certify 
in its report and shall set forth what 
efforts it has made to obtain the infor-
mation. 

(d) Information to beneficiaries and 
participants. Each recipient or other 
party subject to this part shall make 
available to participants, beneficiaries, 
and other interested persons such in-
formation regarding the provisions of 
this part and its applicability to the 
program for which the recipient re-
ceives Federal financial assistance, and 
make such information available to 
them in such manner as this part and 
the responsible Department official 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by the Act and this 
part. 

(e) Compliance review. The responsible 
Department official or his designee 
shall from time to time review the 
practices of recipients and other par-
ties subject to this part to determine 
whether they are complying with this 
part. 

§ 8.8 Complaints. 

(a) Filing complaints. Any person who 
believes himself or any specific class of 
persons to be subjected to discrimina-
tion prohibited by this part may by 
himself or by a representative file with 
the responsible Department official a 
written complaint. A complaint shall 
be filed not later than 180 days from 
the date of the alleged discrimination, 
unless the time for filing is extended 
by the responsible Department official. 

(b) [Reserved] 

§ 8.9 Intimidatory or retaliatory acts 
prohibited. 

(a) No recipient or other party sub-
ject to this part shall intimidate, 
threaten, coerce, or discriminate 
against, any person for the purpose of 
interfering with any right or privilege 
secured by section 601 of the Act of this 
part, or because the person has made a 
complaint, testified, assisted, or par-
ticipated in any manner in an inves-
tigation, proceeding, or hearing under 
this part. 

(b) The identity of complainants 
shall be kept confidential except to the 
extent necessary to carry out the pur-
poses of this part, including the con-
duct of any investigation, hearing, or 
judicial or other proceeding arising 
thereunder. 
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§ 8.10 Investigations. 

(a) Making the investigation. The re-
sponsible Department official or his 
designee will make a prompt investiga-
tion whenever a compliance review, re-
port, complaint, or any other informa-
tion indicates a possible failure to 
comply with this part. The investiga-
tion shall include, where appropriate, a 
review of the pertinent practices and 
policies of the recipient or other party 
subject to this part, the circumstances 
under which the possible noncompli-
ance with this part occurred, and other 
factors relevant to a determination as 
to whether there has been a failure to 
comply with this part. 

(b) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (a) 
of this section indicates a failure to 
comply with this part, the responsible 
Department official will so inform the 
recipient or other party subject to this 
part and the matter will be resolved by 
informal means whenever possible. If it 
has been determined that the matter 
cannot be resolved by informal means, 
action will be taken as provided for in 
§ 8.11. 

(2) If an investigation does not war-
rant action pursuant to paragraph 
(b)(1) of this section, the responsible 
Department official will so inform the 
recipient or other party subject to this 
part and the complainant, if any, in 
writing. 

§ 8.11 Procedures for effecting compli-
ance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means, 
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by 
any other means authorized by law. 
Such other means may include, but are 
not limited to, (1) a reference to the 
Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any 
rights of the United States under any 
law of the United States (including 
other titles of the Act), or any assur-
ance or other contractural under-

taking, and (2) any applicable pro-
ceeding under State or local law. 

(b) Noncompliance with § 8.5. If a re-
cipient or other party subject to this 
part fails or refuses to furnish an as-
surance required under § 8.5 or other-
wise fails or refuses to comply with a 
requirement imposed by or pursuant to 
that section, Federal financial assist-
ance may be refused in accordance with 
the procedures of paragraph (c) of this 
section. The Department shall not be 
required to provide assistance in such a 
case during the pendency of the admin-
istrative proceedings under said para-
graph except that the Department 
shall continue assistance during the 
pendency of such proceedings where 
such assistance is due and payable pur-
suant to an application or contract 
therefor approved prior to the effective 
date of this part. 

(c) Termination of or refusal to grant or 
to continue Federal financial assistance. 
No order suspending, terminating, or 
refusing to grant or continue Federal 
financial assistance shall become effec-
tive until (1) the responsible Depart-
ment official has advised the recipient 
or other party subject to this part of 
his failure to comply and has deter-
mined that compliance cannot be se-
cured by voluntary means, (2) there has 
been an express finding on the record, 
after opportunity for hearing, of a fail-
ure by such recipient or other party to 
comply with a requirement imposed by 
or pursuant to this part, (3) the action 
has been approved by the Secretary 
pursuant to § 8.13(e), and (4) the expira-
tion of 30 days after the Secretary has 
filed with the committee of the House 
and the committee of the Senate hav-
ing legislative jurisdiction over the 
program involved, a full written report 
of the circumstances and the grounds 
for such action. Any action to suspend 
or terminate or to refuse to grant or to 
continue Federal financial assistance 
shall be limited to the particular polit-
ical entity, or part thereof, or other re-
cipient or other party as to whom such 
a finding has been made and shall be 
limited in its effect to the particular 
program, or part thereof, in which such 
noncompliance has been so found. 

(d) Other means authorized by law. No 
action to effect compliance by any 
other means authorized by law shall be 
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taken until (1) the responsible Depart-
ment official has determined that com-
pliance cannot be secured by voluntary 
means, (2) the recipient or other party 
has been notified of its failure to com-
ply and of the action to be taken to ef-
fect compliance, and (3) the expiration 
of at least 10 days from the mailing of 
such notice to the recipient or other 
party. During this period of at least 10 
days additional efforts shall be made to 
persuade the recipient or other party 
to comply with this part and to take 
such corrective action as may be ap-
propriate. 

§ 8.12 Hearings. 
(a) Opportunity for hearing. Whenever 

an opportunity for a hearing is re-
quired by § 8.11(c), reasonable notice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected recipient or other party sub-
ject to this part. This notice shall ad-
vise the recipient or other party of the 
action proposed to be taken, the spe-
cific provision under which the pro-
posed action against it is to be taken, 
and the matters of fact or law asserted 
as the basis for this action, and either 
(1) fix a date not less than 20 days after 
the date of such notice within which 
the recipient or other party may re-
quest of the responsible Department of-
ficial that the matter be scheduled for 
hearing, or (2) advise the recipient or 
other party that the matter in ques-
tion has been set down for hearing at a 
stated place and time. The time and 
place so fixed shall be reasonable and 
shall be subject to change for cause. 
The complainant, if any, shall be ad-
vised of the time and place of the hear-
ing. A recipient or other party may 
waive a hearing and submit written in-
formation and argument for the record. 
The failure of a recipient or other 
party to request a hearing under this 
paragraph of this section or to appear 
at a hearing for which a date has been 
set shall be deemed to be a waiver of 
the right to a hearing under section 602 
of the Act and § 8.11(c) and consent to 
the making of a decision on the basis of 
such information as is available. 

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the 
Department in Washington, D.C., at a 
time fixed by the responsible Depart-

ment official or hearing officer unless 
he determines that the convenience of 
the recipient or other party or of the 
Department requires that another 
place be selected. Hearings shall be 
held before the responsible Department 
official, or at his discretion, before a 
hearing officer. 

(c) Right to counsel. In all proceedings 
under this section, the recipient or 
other party and the Department shall 
have the right to be represented by 
counsel. 

(d) Procedures, evidence, and record. (1) 
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with 5 U.S.C. 554– 
557 (sections 5–8 of the Administrative 
Procedures Act), and in accordance 
with such rules of procedure as are 
proper (and not inconsistent with this 
section) relating to the conduct of the 
hearing, giving of notices subsequent 
to those provided for in paragraph (a) 
of this section, taking of testimony, 
exhibits, arguments and briefs, re-
quests for findings, and other related 
matters. Both the Department and the 
recipient or other party shall be enti-
tled to introduce all relevant evidence 
on the issues as stated in the notice for 
hearing or as determined by the officer 
conducting the hearing at the outset of 
or during the hearing. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pursu-
ant to this part, but rules or principles 
designed to assure production of the 
most credible evidence available and to 
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All 
documents and other evidence offered 
or taken for the record shall be open to 
examination by the parties and oppor-
tunity shall be given to refute facts 
and arguments advanced on either side 
of the issues. A transcript shall be 
made of the oral evidence except to the 
extent the substance thereof is stipu-
lated for the record. All decisions shall 
be based upon the hearing record and 
written findings shall be made. 

(e) Consolidated or joint hearings. In 
cases in which the same or related 
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facts are asserted to constitute non-
compliance with this part with respect 
to two or more Federal statutes, au-
thorities, or other means by which 
Federal financial assistance is ex-
tended and to which this part applies, 
or noncompliance with this part and 
the regulations of one or more other 
Federal departments or agencies issued 
under Title VI of the Act, the Sec-
retary may, by agreement with such 
other departments or agencies where 
applicable, provide for the conduct of 
consolidated or joint hearings and for 
the application to such hearings of 
rules of procedures not inconsistent 
with this part. Final decisions in such 
cases, insofar as this part is concerned, 
shall be made in accordance with § 8.13. 

§ 8.13 Decisions and notices. 
(a) Decision by person other than the 

responsible Department official. If the 
hearing is held by a hearing officer 
such hearing officer shall either make 
an initial decision, if so authorized, or 
certify the entire record including his 
recommended findings and proposed de-
cision to the responsible Department 
official for a final decision, and a copy 
of such initial decision or certification 
shall be mailed to the recipient or 
other party subject to this part. Where 
the initial decision is made by the 
hearing officer, the recipient or other 
party may within 30 days of the mail-
ing of such notice of initial decision 
file with the responsible Department 
official his exceptions to the initial de-
cision, with his reasons therefor. In the 
absence of exceptions, the responsible 
Department official may on his own 
motion within 45 days after the initial 
decision serve on the recipient or other 
party a notice that he will review the 
decision. Upon the filing of such excep-
tions or of such notice of review, the 
responsible Department official shall 
review the initial decision and issue his 
own decision thereon including the rea-
sons therefor. In the absence of either 
exceptions or a notice of review the 
initial decision shall constitute the 
final decision of the responsible De-
partment official. 

(b) Decisions on record or review by the 
responsible Department official. When-
ever a record is certified to the respon-
sible Department official for decision 

or he reviews the decision of a hearing 
officer pursuant to paragraph (a) of 
this section, or whenever the respon-
sible Department official conducts the 
hearing, the recipient or other party 
shall be given reasonable opportunity 
to file with him briefs or other written 
statements of its contentions, and a 
copy of the final decision of the respon-
sible Department official shall be given 
in writing to the recipient or other 
party and to the complainant, if any. 

(c) Decisions on record where a hearing 
is waived. Whenever a hearing is waived 
pursuant to § 8.12(a) a decision shall be 
made by the responsible departmental 
official on the record and a copy of 
such decision shall be given in writing 
to the recipient or other party, and to 
the complainant, if any. 

(d) Ruling required. Each decision of a 
hearing officer or responsible Depart-
ment official shall set forth his ruling 
on each finding, conclusion, or excep-
tion presented, and shall identify the 
requirement or requirements imposed 
by or pursuant to this part with which 
it is found that the recipient or other 
party has failed to comply. 

(e) Approval by Secretary. Any final 
decision of a responsible Department 
official (other than the Secretary) 
which provides for the suspension or 
termination of, or the refusal to grant 
or continue, Federal financial assist-
ance, or the imposition of any other 
sanction available under this part of 
the Act, shall promptly be transmitted 
to the Secretary, who may approve 
such decision, may vacate it, or remit 
or mitigate any sanction imposed. 

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue, Federal financial assistance, in 
whole or in part, to which this regula-
tion applies, and may contain such 
terms, conditions, and other provisions 
as are consistent with and will effec-
tuate the purposes of the Act and this 
part, including provisions designed to 
assure that no Federal financial assist-
ance to which this regulation applies 
will thereafter be extended to the re-
cipient or other party determined by 
such decision to be in default in its per-
formance of an assurance given by it 
pursuant to this part, or to have other-
wise failed to comply with this part, 
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unless and until it corrects its non-
compliance and satisfies the respon-
sible Department official that it will 
fully comply with this part. 

(g) Posttermination proceedings. (1) 
Any recipient or other party which is 
adversely affected by an order issued 
under paragraph (f) of this section shall 
be restored to full eligibility to receive 
Federal financial assistance if it satis-
fies the terms and conditions of that 
order for such eligibility or if it brings 
itself into compliance with this part 
and provides reasonable assurance that 
it will fully comply with this part. 

(2) Any recipient or other party ad-
versely affected by an order entered 
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible Department official to re-
store fully its eligibility to receive 
Federal financial assistance. Any such 
request shall be supported by informa-
tion showing that the recipient or 
other party has met the requirements 
of paragraph (g)(1) of this section. If 
the responsible Department official de-
termines that those requirements have 
been satisfied, he shall restore such eli-
gibility. 

(3) If the responsible Department of-
ficial denies any such request, the re-
cipient or other party may submit a re-
quest for a hearing in writing, speci-
fying why it believes such official to 
have been in error. It shall thereupon 
be given an expeditious hearing, with a 
decision on the record in accordance 
with rules of procedure issued by the 
responsible Department official. The 
recipient or other party will be re-
stored to such eligibility if it proves at 
such a hearing that it satisfied the re-
quirements of paragraph (g)(1) of this 
section. While proceedings under this 
paragraph are pending, the sanctions 
imposed by the order issued under 
paragraph (f) of this section shall re-
main in effect. 

§ 8.14 Judicial review. 
Action taken pursuant to section 602 

of the Act is subject to judicial review 
as provided in section 603 of the Act. 

§ 8.15 Effect on other laws; supple-
mentary instructions; coordination. 

(a) Effect on other laws. All regula-
tions, orders, or like directions here-

tofore issued by any officer of the De-
partment which impose requirements 
designed to prohibit any discrimina-
tion against individuals on the ground 
of race, color, or national origin under 
any program to which this part applies, 
and which authorizes the suspension or 
termination of or refusal to grant or to 
continue Federal financial assistance 
to any recipient or other party subject 
to this part of such assistance for fail-
ure to comply with such requirements, 
are hereby superseded to the extent 
that such discrimination is prohibited 
by this part, except that nothing in 
this part shall be deemed to relieve any 
one of any obligations assumed or im-
posed under any such superseded regu-
lation, order, instruction, or like direc-
tion prior to January 9, 1965. Nothing 
in this part, however, shall be deemed 
to supersede any of the following (in-
cluding future amendments thereof): 

(1) Executive Order 11246 and regula-
tions issued thereunder, or 

(2) Executive Order 11063 and regula-
tions issued thereunder, or any other 
regulations or instructions, insofar as 
such order, regulations, or instructions 
prohibit discrimination on the ground 
of race, color, or national origin in any 
program or situation to which this part 
is inapplicable, or prohibit discrimina-
tion on any other ground. 

(b) Forms and instructions. Each re-
sponsible Department official shall 
issue and promptly make available to 
interested parties forms and detailed 
instructions and procedures for effec-
tuating this part as applied to pro-
grams to which this part applies and 
for which he is responsible. 

(c) Supervision and coordination. The 
Secretary may from time to time as-
sign to officials of the Department, or 
to officials of other departments or 
agencies of the Government with the 
consent of such departments or agen-
cies, responsibilities in connection 
with the effectuation of the purposes of 
title VI of the Act and this part (other 
than responsibility for final decision as 
provided in § 8.13), including the 
achievement of effective coordination 
and maximum uniformity within the 
Department and within the executive 
branch of the government in the appli-
cation of title VI and this part to simi-
lar programs and in similar situations. 
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Any action taken, determination made, 
or requirement imposed by an official 
of another Department or agency act-
ing pursuant to an assignment of re-
sponsibility under this paragraph shall 
have the same effect as though such ac-
tion had been taken by the responsible 
official of this Department. 

APPENDIX A TO PART 8—FEDERAL FI-
NANCIAL ASSISTANCE COVERED BY 
TITLE VI 

I. FEDERAL FINANCIAL ASSISTANCE TO WHICH 
TITLE 15, SUBTITLE A, PART 8 APPLIES 

Economic Development Administration 

1. Loans, grants, technical and other as-
sistance for public works and development 
facilities, for supplementing Federal grants- 
in-aid, for private businesses, and for other 
purposes, including assistance in connection 
with designated economic development dis-
tricts and regions (Public Works and Eco-
nomic Development Act of 1965, as amended, 
42 U.S.C. 3121 et seq.). 

2. Financial and technical assistance to 
firms to aid economic adjustment to the ef-
fects of increased imports in direct competi-
tion with firm products (Trade Act of 1974, 19 
U.S.C. 2341–2354). 

3. Assistance to communities adversely af-
fected by increased imports in direct com-
petition with products manufactured in the 
community area (Trade Act of 1974, 19 U.S.C. 
2371–2374). 

4. Assistance to projects involving con-
struction of local and State public facilities 
in order to reduce unemployment and pro-
vide State and local governments with badly 
needed public facilities (Local Public Works 
Capital Development and Assistance Act of 
1976, 42 U.S.C. 6701–6710). 

5. Trade adjustment assistance: Loans, dis-
semination of technical information (title II 
of the Trade Act of 1974, 19 U.S.C. 2341–2374). 

Maritime Administration 

1. Operating differential subsidy assistance 
to operators of U.S. flag vessels engaged in 
U.S. foreign commerce (46 U.S.C. 1171 et seq.). 

2. Assistance to operate State maritime 
academies and colleges to train merchant 
marine officers (46 U.S.C. 1381–1388). 

3. Ship construction differential subsidies, 
direct payments (Merchant Marine Act of 
1936, as amended, 46 U.S.C. 1151–1161). 

National Bureau of Standards 

1. Grants to universities and other research 
organizations for fire research and safety 
programs (15 U.S.C. 278f). 

National Fire Prevention and Control 
Administration 

1. Academy planning assistance: To assist 
States in the development of training and 
education in the fire prevention and control 
area (15 U.S.C. 2201–2219). 

2. State fire incident reporting assistance: 
To assist States in the establishment and op-
eration of a statewide fire incident and cas-
ualty reporting system (15 U.S.C. 2201–2219). 

3. Public education assistance planning: 
Publications, audiovisual presentations and 
demonstrations, research, testing, and ex-
perimentation to determine the most effec-
tive means for such public education (15 
U.S.C. 2205c). 

4. Policy development assistance: Studies 
of the operations and management aspects of 
fire services (15 U.S.C. 2207c). 

National Oceanic and Atmospheric 
Administration 

1. Assistance to States, educational insti-
tutions, and the commercial fishing industry 
for the development of tuna and other latent 
fisheries (16 U.S.C. 758e). 

2. Assistance to States for the development 
and implementation of programs to protect 
and study certain species of marine mam-
mals (16 U.S.C. 1379b). 

3. Financial assistance to States with 
agencies which have entered into a coopera-
tive agreement to assist in the preservation 
of threatened and endangered species (16 
U.S.C. 1535). 

4. Assistance to coastal States for the de-
velopment of estuarine sanctuaries to serve 
as field laboratories and for acquiring access 
to public beaches (16 U.S.C. 1461). 

5. Assistance to coastal States for the de-
velopment, implementation, and administra-
tion of coastal zone management programs 
(16 U.S.C. 1454–1455). 

6. Assistance to coastal States to help 
communities in dealing with the economic, 
social, and environmental consequences re-
sulting from expanded coastal energy activ-
ity (16 U.S.C. 1456). 

7. Authority to enter into cooperative 
agreements with ‘‘colleges and universities, 
with game and fish departments of the sev-
eral States, and with nonprofit organizations 
relating to cooperative research units.’’ As-
sistance limited to assignment of personnel, 
supplies, and incidental expenses (16 U.S.C. 
753 a and b). 

8. Grants for education and training of per-
sonnel in the field of commercial fishing, ‘‘to 
public and nonprofit private universities and 
colleges * * *’’ (16 U.S.C. 760d). 

9. Grants for ‘‘office and any other nec-
essary space’’ for the Northern Pacific Hal-
ibut Commission (16 U.S.C. 772). 

10. The ‘‘Dingell Johnson Act’’: Apportion-
ment of dollars to States for restoration and 
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management of sport or recreational species 
(16 U.S.C. 777–777i; 777k). 

11. Authority to cooperate with and pro-
vide assistance to States in controlling jelly-
fish, etc. (16 U.S.C. 1201, 1202). 

12. Authority to cooperate with and pro-
vide assistance to certain States and terri-
tories in the study and control of ‘‘Crown of 
Thorns’’ starfish (16 U.S.C. 1211–1213). 

13. Technical assistance to fishing coopera-
tives regarding catching and marketing 
aquatic products (15 U.S.C. 521–522). 

14. Fish research and experimentation pro-
gram cooperation with other agencies in ac-
quisition of lands, construction of buildings, 
employment of personnel in establishing and 
maintaining research stations (16 U.S.C. 
778a). 

15. Assistance to upgrade commercial fish-
ing vessels and gear (16 U.S.C. 742c). 

16. Assistance to State projects designed 
for the research and development of commer-
cial fisheries resources of the nation (16 
U.S.C. 779a–779f). 

17. Assistance to State and other non-Fed-
eral interests under cooperative agreements 
to conserve, develop, and enhance anad-
romous and Great Lakes Fisheries (16 U.S.C. 
757a et seq.). 

18. Grants and other assistance under the 
National Sea Grant College and Program Act 
of 1966: To support establishment of major 
university centers for marine research, edu-
cation, training, and advisory services (33 
U.S.C. 1121–1124). 

19. Geodetic surveys and services; advisory 
services; dissemination of technical informa-
tion (33 U.S.C. 883a). 

20. Nautical charts assistance; advisory 
services; dissemination of technical informa-
tion (33 U.S.C. 883a). 

21. River and flood forecast and warning 
services; advisory services (15 U.S.C. 313). 

22. Weather forecast and warning services 
(15 U.S.C. 311 and 313, 49 U.S.C. 1351 and 1463). 

23. Commercial fisheries disaster assist-
ance (16 U.S.C. 779b). 

24. Provision for the Weather Service to as-
sist in joint projects ‘‘of mutual interest’’ (15 
U.S.C. 1525). 

National Telecommunications and Information 
Administration 

1. Grants for the planning and construction 
of public telecommunications facilities for 
the production and distribution of non-
commercial educational and cultural radio 
and television programming and related in-
structional and informational materials. 
(Public Telecommunications Financing Act 
of 1978, 47 U.S.C. Sections 390–394). 

Office of Minority Business Enterprise 

1. Assistance to minority business enter-
prises: Grants, contracts, advisory service, 
technical information (15 U.S.C. 1512; title III 

of the Public Works and Economic Develop-
ment Act of 1965, as amended, 42 U.S.C. 3151; 
Executive Order 11625, Oct. 13, 1971). 

Regional Action Planning Commissions 

1. Supplemental grants to Federal grant- 
in-aid programs and technical assistance 
funds for planning, investigations, studies, 
training programs, and demonstration 
projects, including demonstrations in en-
ergy, transportation, health and nutrition, 
education and indigenous arts and crafts 
(title V of the Public Works and Economic 
Development Act of 1965, as amended, 42 
U.S.C. 3181–3196). 

United States Travel Service 

1. Assistance to strengthen the domestic 
and foreign commerce of the United States, 
and to promote friendly understanding and 
appreciation of the United States by encour-
aging foreign residents to visit the United 
States (22 U.S.C. 2121 et seq.). 

Departmentwide 

1. Authority to make basis scientific re-
search grants (42 U.S.C. 1891–1893; to be su-
perseded no later than Feb. 3, 1979, by the 
Federal Grant and Cooperative Agreement 
Act of 1977, Pub. L. 95–224). 

II. A PRIMARY OBJECTIVE OF THE FINANCIAL AS-
SISTANCE AUTHORIZED BY THE FOLLOWING 
STATUTES, ALREADY LISTED ABOVE IN APPEN-
DIX AI, IS TO PROVIDE EMPLOYMENT 

1. Public Works and Economic Develop-
ment Act of 1965, as amended (42 U.S.C. 3121 
et seq.). 

2. Trade Act of 1974 (19 U.S.C. 2341–2354). 
3. Local Public Works Capital Develop-

ment and Assistance Act of 1976 (42 U.S.C. 
6701–6710) 

[43 FR 49303, Oct. 23, 1978, as amended at 44 
FR 12642, Mar. 8, 1979] 

PART 8a—NONDISCRIMINATION 
ON THE BASIS OF SEX IN EDU-
CATION PROGRAMS OR ACTIVI-
TIES RECEIVING FEDERAL FINAN-
CIAL ASSISTANCE 

Subpart A—Introduction 

Sec. 
8a.100 Purpose and effective date. 
8a.105 Definitions. 
8a.110 Remedial and affirmative action and 

self-evaluation. 
8a.115 Assurance required. 
8a.120 Transfers of property. 
8a.125 Effect of other requirements. 
8a.130 Effect of employment opportunities. 
8a.135 Designation of responsible employee 

and adoption of grievance procedures. 
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8a.140 Dissemination of policy. 

Subpart B—Coverage 

8a.200 Application. 
8a.205 Educational institutions and other 

entities controlled by religious organiza-
tions. 

8a.210 Military and merchant marine edu-
cational institutions. 

8a.215 Membership practices of certain or-
ganizations. 

8a.220 Admissions. 
8a.225 Educational institutions eligible to 

submit transition plans. 
8a.230 Transition plans. 
8a.235 Statutory amendments. 

Subpart C—Discrimination on the Basis of 
Sex in Admission and Recruitment Pro-
hibited 

8a.300 Admission. 
8a.305 Preference in admission. 
8a.310 Recruitment. 

Subpart D—Discrimination on the Basis of 
Sex in Education Programs or Activities 
Prohibited 

8a.400 Education programs or activities. 
8a.405 Housing. 
8a.410 Comparable facilities. 
8a.415 Access to course offerings. 
8a.420 Access to schools operated by LEAs. 
8a.425 Counseling and use of appraisal and 

counseling materials. 
8a.430 Financial assistance. 
8a.435 Employment assistance to students. 
8a.440 Health and insurance benefits and 

services. 
8a.445 Marital or parental status. 
8a.450 Athletics. 
8a.455 Textbooks and curricular material. 

Subpart E—Discrimination on the Basis of 
Sex in Employment in Education Pro-
grams or Activities Prohibited 

8a.500 Employment. 
8a.505 Employment criteria. 
8a.510 Recruitment. 
8a.515 Compensation. 
8a.520 Job classification and structure. 
8a.525 Fringe benefits. 
8a.530 Marital or parental status. 
8a.535 Effect of state or local law or other 

requirements. 
8a.540 Advertising. 
8a.545 Pre-employment inquiries. 
8a.550 Sex as a bona fide occupational quali-

fication. 

Subpart F—Procedures 

8a.600 Notice of covered programs. 
8a.605 Enforcement procedures. 

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685, 
1686, 1687, 1688. 

SOURCE: 65 FR 52865, 52877, Aug. 30, 2000, un-
less otherwise noted. 

Subpart A—Introduction 

§ 8a.100 Purpose and effective date. 

The purpose of these Title IX regula-
tions is to effectuate Title IX of the 
Education Amendments of 1972, as 
amended (except sections 904 and 906 of 
those Amendments) (20 U.S.C. 1681, 
1682, 1683, 1685, 1686, 1687, 1688), which is 
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of 
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or 
activity is offered or sponsored by an 
educational institution as defined in 
these Title IX regulations. The effec-
tive date of these Title IX regulations 
shall be September 29, 2000. 

§ 8a.105 Definitions. 

As used in these Title IX regulations, 
the term: 

Administratively separate unit means a 
school, department, or college of an 
educational institution (other than a 
local educational agency) admission to 
which is independent of admission to 
any other component of such institu-
tion. 

Admission means selection for part- 
time, full-time, special, associate, 
transfer, exchange, or any other enroll-
ment, membership, or matriculation in 
or at an education program or activity 
operated by a recipient. 

Applicant means one who submits an 
application, request, or plan required 
to be approved by an official of the 
Federal agency that awards Federal fi-
nancial assistance, or by a recipient, as 
a condition to becoming a recipient. 

Designated agency official means with 
respect to any program receiving Fed-
eral financial assistance, the Secretary 
or other official of the Department who 
by law or by delegation has the prin-
cipal authority within the Department 
for the administration of a law extend-
ing such assistance. Designated agency 
official also means any officials so des-
ignated by due delegation of authority 
within the Department to act in such 
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capacity with regard to any program 
under these Title IX regulations. 

Educational institution means a local 
educational agency (LEA) as defined by 
20 U.S.C. 8801(18), a preschool, a private 
elementary or secondary school, or an 
applicant or recipient that is an insti-
tution of graduate higher education, an 
institution of undergraduate higher 
education, an institution of profes-
sional education, or an institution of 
vocational education, as defined in this 
section. 

Federal financial assistance means any 
of the following, when authorized or 
extended under a law administered by 
the Federal agency that awards such 
assistance: 

(1) A grant or loan of Federal finan-
cial assistance, including funds made 
available for: 

(i) The acquisition, construction, ren-
ovation, restoration, or repair of a 
building or facility or any portion 
thereof; and 

(ii) Scholarships, loans, grants, 
wages, or other funds extended to any 
entity for payment to or on behalf of 
students admitted to that entity, or 
extended directly to such students for 
payment to that entity. 

(2) A grant of Federal real or per-
sonal property or any interest therein, 
including surplus property, and the 
proceeds of the sale or transfer of such 
property, if the Federal share of the 
fair market value of the property is 
not, upon such sale or transfer, prop-
erly accounted for to the Federal Gov-
ernment. 

(3) Provision of the services of Fed-
eral personnel. 

(4) Sale or lease of Federal property 
or any interest therein at nominal con-
sideration, or at consideration reduced 
for the purpose of assisting the recipi-
ent or in recognition of public interest 
to be served thereby, or permission to 
use Federal property or any interest 
therein without consideration. 

(5) Any other contract, agreement, or 
arrangement that has as one of its pur-
poses the provision of assistance to any 
education program or activity, except 
a contract of insurance or guaranty. 

Institution of graduate higher edu-
cation means an institution that: 

(1) Offers academic study beyond the 
bachelor of arts or bachelor of science 

degree, whether or not leading to a cer-
tificate of any higher degree in the lib-
eral arts and sciences; 

(2) Awards any degree in a profes-
sional field beyond the first profes-
sional degree (regardless of whether 
the first professional degree in such 
field is awarded by an institution of 
undergraduate higher education or pro-
fessional education); or 

(3) Awards no degree and offers no 
further academic study, but operates 
ordinarily for the purpose of facili-
tating research by persons who have 
received the highest graduate degree in 
any field of study. 

Institution of professional education 
means an institution (except any insti-
tution of undergraduate higher edu-
cation) that offers a program of aca-
demic study that leads to a first profes-
sional degree in a field for which there 
is a national specialized accrediting 
agency recognized by the Secretary of 
Education. 

Institution of undergraduate higher 
education means: 

(1) An institution offering at least 
two but less than four years of college- 
level study beyond the high school 
level, leading to a diploma or an asso-
ciate degree, or wholly or principally 
creditable toward a baccalaureate de-
gree; or 

(2) An institution offering academic 
study leading to a baccalaureate de-
gree; or 

(3) An agency or body that certifies 
credentials or offers degrees, but that 
may or may not offer academic study. 

Institution of vocational education 
means a school or institution (except 
an institution of professional or grad-
uate or undergraduate higher edu-
cation) that has as its primary purpose 
preparation of students to pursue a 
technical, skilled, or semiskilled occu-
pation or trade, or to pursue study in a 
technical field, whether or not the 
school or institution offers certificates, 
diplomas, or degrees and whether or 
not it offers full-time study. 

Recipient means any State or polit-
ical subdivision thereof, or any instru-
mentality of a State or political sub-
division thereof, any public or private 
agency, institution, or organization, or 
other entity, or any person, to whom 
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Federal financial assistance is ex-
tended directly or through another re-
cipient and that operates an education 
program or activity that receives such 
assistance, including any subunit, suc-
cessor, assignee, or transferee thereof. 

Student means a person who has 
gained admission. 

Title IX means Title IX of the Edu-
cation Amendments of 1972, Public Law 
92–318, 86 Stat. 235, 373 (codified as 
amended at 20 U.S.C. 1681–1688) (except 
sections 904 and 906 thereof), as amend-
ed by section 3 of Public Law 93–568, 88 
Stat. 1855, by section 412 of the Edu-
cation Amendments of 1976, Public Law 
94–482, 90 Stat. 2234, and by Section 3 of 
Public Law 100–259, 102 Stat. 28, 28–29 
(20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687, 
1688). 

Title IX regulations means the provi-
sions set forth at §§ 8a.100 through 
8a.605. 

Transition plan means a plan subject 
to the approval of the Secretary of 
Education pursuant to section 901(a)(2) 
of the Education Amendments of 1972, 
20 U.S.C. 1681(a)(2), under which an edu-
cational institution operates in mak-
ing the transition from being an edu-
cational institution that admits only 
students of one sex to being one that 
admits students of both sexes without 
discrimination. 

§ 8a.110 Remedial and affirmative ac-
tion and self-evaluation. 

(a) Remedial action. If the designated 
agency official finds that a recipient 
has discriminated against persons on 
the basis of sex in an education pro-
gram or activity, such recipient shall 
take such remedial action as the des-
ignated agency official deems nec-
essary to overcome the effects of such 
discrimination. 

(b) Affirmative action. In the absence 
of a finding of discrimination on the 
basis of sex in an education program or 
activity, a recipient may take affirma-
tive action consistent with law to over-
come the effects of conditions that re-
sulted in limited participation therein 
by persons of a particular sex. Nothing 
in these Title IX regulations shall be 
interpreted to alter any affirmative ac-
tion obligations that a recipient may 
have under Executive Order 11246, 3 
CFR, 1964–1965 Comp., p. 339; as amend-

ed by Executive Order 11375, 3 CFR, 
1966–1970 Comp., p. 684; as amended by 
Executive Order 11478, 3 CFR, 1966–1970 
Comp., p. 803; as amended by Executive 
Order 12086, 3 CFR, 1978 Comp., p. 230; 
as amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264. 

(c) Self-evaluation. Each recipient 
education institution shall, within one 
year of September 29, 2000: 

(1) Evaluate, in terms of the require-
ments of these Title IX regulations, its 
current policies and practices and the 
effects thereof concerning admission of 
students, treatment of students, and 
employment of both academic and non- 
academic personnel working in connec-
tion with the recipient’s education pro-
gram or activity; 

(2) Modify any of these policies and 
practices that do not or may not meet 
the requirements of these Title IX reg-
ulations; and 

(3) Take appropriate remedial steps 
to eliminate the effects of any dis-
crimination that resulted or may have 
resulted from adherence to these poli-
cies and practices. 

(d) Availability of self-evaluation and 
related materials. Recipients shall main-
tain on file for at least three years fol-
lowing completion of the evaluation re-
quired under paragraph (c) of this sec-
tion, and shall provide to the des-
ignated agency official upon request, a 
description of any modifications made 
pursuant to paragraph (c)(2) of this sec-
tion and of any remedial steps taken 
pursuant to paragraph (c)(3) of this sec-
tion. 

§ 8a.115 Assurance required. 
(a) General. Either at the application 

stage or the award stage, Federal agen-
cies must ensure that applications for 
Federal financial assistance or awards 
of Federal financial assistance contain, 
be accompanied by, or be covered by a 
specifically identified assurance from 
the applicant or recipient, satisfactory 
to the designated agency official, that 
each education program or activity op-
erated by the applicant or recipient 
and to which these Title IX regulations 
apply will be operated in compliance 
with these Title IX regulations. An as-
surance of compliance with these Title 
IX regulations shall not be satisfactory 
to the designated agency official if the 
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applicant or recipient to whom such as-
surance applies fails to commit itself 
to take whatever remedial action is 
necessary in accordance with § 8a.110(a) 
to eliminate existing discrimination on 
the basis of sex or to eliminate the ef-
fects of past discrimination whether 
occurring prior to or subsequent to the 
submission to the designated agency 
official of such assurance. 

(b) Duration of obligation. (1) In the 
case of Federal financial assistance ex-
tended to provide real property or 
structures thereon, such assurance 
shall obligate the recipient or, in the 
case of a subsequent transfer, the 
transferee, for the period during which 
the real property or structures are used 
to provide an education program or ac-
tivity. 

(2) In the case of Federal financial as-
sistance extended to provide personal 
property, such assurance shall obligate 
the recipient for the period during 
which it retains ownership or posses-
sion of the property. 

(3) In all other cases such assurance 
shall obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended. 

(c) Form. (1) The assurances required 
by paragraph (a) of this section, which 
may be included as part of a document 
that addresses other assurances or obli-
gations, shall include that the appli-
cant or recipient will comply with all 
applicable Federal statutes relating to 
nondiscrimination. These include but 
are not limited to: Title IX of the Edu-
cation Amendments of 1972, as amend-
ed (20 U.S.C. 1681–1683, 1685–1688). 

(2) The designated agency official 
will specify the extent to which such 
assurances will be required of the ap-
plicant’s or recipient’s subgrantees, 
contractors, subcontractors, trans-
ferees, or successors in interest. 

§ 8a.120 Transfers of property. 
If a recipient sells or otherwise trans-

fers property financed in whole or in 
part with Federal financial assistance 
to a transferee that operates any edu-
cation program or activity, and the 
Federal share of the fair market value 
of the property is not upon such sale or 
transfer properly accounted for to the 
Federal Government, both the trans-
feror and the transferee shall be 

deemed to be recipients, subject to the 
provisions of §§ 8a.205 through 8a.235(a). 

§ 8a.125 Effect of other requirements. 

(a) Effect of other Federal provisions. 
The obligations imposed by these Title 
IX regulations are independent of, and 
do not alter, obligations not to dis-
criminate on the basis of sex imposed 
by Executive Order 11246, 3 CFR, 1964– 
1965 Comp., p. 339; as amended by Exec-
utive Order 11375, 3 CFR, 1966–1970 
Comp., p. 684; as amended by Executive 
Order 11478, 3 CFR, 1966–1970 Comp., p. 
803; as amended by Executive Order 
12087, 3 CFR, 1978 Comp., p. 230; as 
amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264; sections 704 
and 855 of the Public Health Service 
Act (42 U.S.C. 295m, 298b-2); Title VII of 
the Civil Rights Act of 1964 (42 U.S.C. 
2000e et seq.); the Equal Pay Act of 1963 
(29 U.S.C. 206); and any other Act of 
Congress or Federal regulation. 

(b) Effect of State or local law or other 
requirements. The obligation to comply 
with these Title IX regulations is not 
obviated or alleviated by any State or 
local law or other requirement that 
would render any applicant or student 
ineligible, or limit the eligibility of 
any applicant or student, on the basis 
of sex, to practice any occupation or 
profession. 

(c) Effect of rules or regulations of pri-
vate organizations. The obligation to 
comply with these Title IX regulations 
is not obviated or alleviated by any 
rule or regulation of any organization, 
club, athletic or other league, or asso-
ciation that would render any appli-
cant or student ineligible to partici-
pate or limit the eligibility or partici-
pation of any applicant or student, on 
the basis of sex, in any education pro-
gram or activity operated by a recipi-
ent and that receives Federal financial 
assistance. 

§ 8a.130 Effect of employment opportu-
nities. 

The obligation to comply with these 
Title IX regulations is not obviated or 
alleviated because employment oppor-
tunities in any occupation or profes-
sion are or may be more limited for 
members of one sex than for members 
of the other sex. 
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§ 8a.135 Designation of responsible em-
ployee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
Each recipient shall designate at least 
one employee to coordinate its efforts 
to comply with and carry out its re-
sponsibilities under these Title IX reg-
ulations, including any investigation of 
any complaint communicated to such 
recipient alleging its noncompliance 
with these Title IX regulations or al-
leging any actions that would be pro-
hibited by these Title IX regulations. 
The recipient shall notify all its stu-
dents and employees of the name, of-
fice address, and telephone number of 
the employee or employees appointed 
pursuant to this paragraph. 

(b) Complaint procedure of recipient. A 
recipient shall adopt and publish griev-
ance procedures providing for prompt 
and equitable resolution of student and 
employee complaints alleging any ac-
tion that would be prohibited by these 
Title IX regulations. 

§ 8a.140 Dissemination of policy. 
(a) Notification of policy. (1) Each re-

cipient shall implement specific and 
continuing steps to notify applicants 
for admission and employment, stu-
dents and parents of elementary and 
secondary school students, employees, 
sources of referral of applicants for ad-
mission and employment, and all 
unions or professional organizations 
holding collective bargaining or profes-
sional agreements with the recipient, 
that it does not discriminate on the 
basis of sex in the educational pro-
grams or activities that it operates, 
and that it is required by Title IX and 
these Title IX regulations not to dis-
criminate in such a manner. Such noti-
fication shall contain such informa-
tion, and be made in such manner, as 
the designated agency official finds 
necessary to apprise such persons of 
the protections against discrimination 
assured them by Title IX and these 
Title IX regulations, but shall state at 
least that the requirement not to dis-
criminate in education programs or ac-
tivities extends to employment there-
in, and to admission thereto unless 
§§ 8a.300 through 8a.310 do not apply to 
the recipient, and that inquiries con-
cerning the application of Title IX and 

these Title IX regulations to such re-
cipient may be referred to the em-
ployee designated pursuant to § 8a.135, 
or to the designated agency official. 

(2) Each recipient shall make the ini-
tial notification required by paragraph 
(a)(1) of this section within 90 days of 
September 29, 2000 or of the date these 
Title IX regulations first apply to such 
recipient, whichever comes later, 
which notification shall include publi-
cation in: 

(i) Newspapers and magazines oper-
ated by such recipient or by student, 
alumnae, or alumni groups for or in 
connection with such recipient; and 

(ii) Memoranda or other written com-
munications distributed to every stu-
dent and employee of such recipient. 

(b) Publications. (1) Each recipient 
shall prominently include a statement 
of the policy described in paragraph (a) 
of this section in each announcement, 
bulletin, catalog, or application form 
that it makes available to any person 
of a type, described in paragraph (a) of 
this section, or which is otherwise used 
in connection with the recruitment of 
students or employees. 

(2) A recipient shall not use or dis-
tribute a publication of the type de-
scribed in paragraph (b)(1) of this sec-
tion that suggests, by text or illustra-
tion, that such recipient treats appli-
cants, students, or employees dif-
ferently on the basis of sex except as 
such treatment is permitted by these 
Title IX regulations. 

(c) Distribution. Each recipient shall 
distribute without discrimination on 
the basis of sex each publication de-
scribed in paragraph (b)(1) of this sec-
tion, and shall apprise each of its ad-
mission and employment recruitment 
representatives of the policy of non-
discrimination described in paragraph 
(a) of this section, and shall require 
such representatives to adhere to such 
policy. 

Subpart B—Coverage 
§ 8a.200 Application. 

Except as provided in §§ 8a.205 
through 8a.235(a), these Title IX regu-
lations apply to every recipient and to 
each education program or activity op-
erated by such recipient that receives 
Federal financial assistance. 
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§ 8a.205 Educational institutions and 
other entities controlled by reli-
gious organizations. 

(a) Exemption. These Title IX regula-
tions do not apply to any operation of 
an educational institution or other en-
tity that is controlled by a religious 
organization to the extent that appli-
cation of these Title IX regulations 
would not be consistent with the reli-
gious tenets of such organization. 

(b) Exemption claims. An educational 
institution or other entity that wishes 
to claim the exemption set forth in 
paragraph (a) of this section shall do so 
by submitting in writing to the des-
ignated agency official a statement by 
the highest-ranking official of the in-
stitution, identifying the provisions of 
these Title IX regulations that conflict 
with a specific tenet of the religious or-
ganization. 

§ 8a.210 Military and merchant marine 
educational institutions. 

These Title IX regulations do not 
apply to an educational institution 
whose primary purpose is the training 
of individuals for a military service of 
the United States or for the merchant 
marine. 

§ 8a.215 Membership practices of cer-
tain organizations. 

(a) Social fraternities and sororities. 
These Title IX regulations do not apply 
to the membership practices of social 
fraternities and sororities that are ex-
empt from taxation under section 
501(a) of the Internal Revenue Code of 
1954, 26 U.S.C. 501(a), the active mem-
bership of which consists primarily of 
students in attendance at institutions 
of higher education. 

(b) YMCA, YWCA, Girl Scouts, Boy 
Scouts, and Camp Fire Girls. These Title 
IX regulations do not apply to the 
membership practices of the Young 
Men’s Christian Association (YMCA), 
the Young Women’s Christian Associa-
tion (YWCA), the Girl Scouts, the Boy 
Scouts, and Camp Fire Girls. 

(c) Voluntary youth service organiza-
tions. These Title IX regulations do not 
apply to the membership practices of a 
voluntary youth service organization 
that is exempt from taxation under 
section 501(a) of the Internal Revenue 
Code of 1954, 26 U.S.C. 501(a), and the 

membership of which has been tradi-
tionally limited to members of one sex 
and principally to persons of less than 
nineteen years of age. 

§ 8a.220 Admissions. 

(a) Admissions to educational insti-
tutions prior to June 24, 1973, are not 
covered by these Title IX regulations. 

(b) Administratively separate units. For 
the purposes only of this section, 
§§ 8a.225 and 8a.230, and §§ 8a.300 through 
8a.310, each administratively separate 
unit shall be deemed to be an edu-
cational institution. 

(c) Application of §§ 8a.300 through .310. 
Except as provided in paragraphs (d) 
and (e) of this section, §§ 8a.300 through 
8a.310 apply to each recipient. A recipi-
ent to which §§ 8a.300 through 8a.310 
apply shall not discriminate on the 
basis of sex in admission or recruit-
ment in violation of §§ 8a.300 through 
8a.310. 

(d) Educational institutions. Except as 
provided in paragraph (e) of this sec-
tion as to recipients that are edu-
cational institutions, §§ 8a.300 through 
8a.310 apply only to institutions of vo-
cational education, professional edu-
cation, graduate higher education, and 
public institutions of undergraduate 
higher education. 

(e) Public institutions of undergraduate 
higher education. §§ 8a.300 through 8a.310 
do not apply to any public institution 
of undergraduate higher education that 
traditionally and continually from its 
establishment has had a policy of ad-
mitting students of only one sex. 

§ 8a.225 Educational institutions eligi-
ble to submit transition plans. 

(a) Application. This section applies 
to each educational institution to 
which §§ 8a.300 through 8a.310 apply 
that: 

(1) Admitted students of only one sex 
as regular students as of June 23, 1972; 
or 

(2) Admitted students of only one sex 
as regular students as of June 23, 1965, 
but thereafter admitted, as regular stu-
dents, students of the sex not admitted 
prior to June 23, 1965. 

(b) Provision for transition plans. An 
educational institution to which this 
section applies shall not discriminate 
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on the basis of sex in admission or re-
cruitment in violation of §§ 8a.300 
through 8a.310. 

§ 8a.230 Transition plans. 
(a) Submission of plans. An institution 

to which § 8a.225 applies and that is 
composed of more than one administra-
tively separate unit may submit either 
a single transition plan applicable to 
all such units, or a separate transition 
plan applicable to each such unit. 

(b) Content of plans. In order to be ap-
proved by the Secretary of Education, 
a transition plan shall: 

(1) State the name, address, and Fed-
eral Interagency Committee on Edu-
cation Code of the educational institu-
tion submitting such plan, the admin-
istratively separate units to which the 
plan is applicable, and the name, ad-
dress, and telephone number of the per-
son to whom questions concerning the 
plan may be addressed. The person who 
submits the plan shall be the chief ad-
ministrator or president of the institu-
tion, or another individual legally au-
thorized to bind the institution to all 
actions set forth in the plan. 

(2) State whether the educational in-
stitution or administratively separate 
unit admits students of both sexes as 
regular students and, if so, when it 
began to do so. 

(3) Identify and describe with respect 
to the educational institution or ad-
ministratively separate unit any obsta-
cles to admitting students without dis-
crimination on the basis of sex. 

(4) Describe in detail the steps nec-
essary to eliminate as soon as prac-
ticable each obstacle so identified and 
indicate the schedule for taking these 
steps and the individual directly re-
sponsible for their implementation. 

(5) Include estimates of the number 
of students, by sex, expected to apply 
for, be admitted to, and enter each 
class during the period covered by the 
plan. 

(c) Nondiscrimination. No policy or 
practice of a recipient to which § 8a.225 
applies shall result in treatment of ap-
plicants to or students of such recipi-
ent in violation of §§ 8a.300 through 
8a.310 unless such treatment is neces-
sitated by an obstacle identified in 
paragraph (b)(3) of this section and a 
schedule for eliminating that obstacle 

has been provided as required by para-
graph (b)(4) of this section. 

(d) Effects of past exclusion. To over-
come the effects of past exclusion of 
students on the basis of sex, each edu-
cational institution to which § 8a.225 
applies shall include in its transition 
plan, and shall implement, specific 
steps designed to encourage individuals 
of the previously excluded sex to apply 
for admission to such institution. Such 
steps shall include instituting recruit-
ment programs that emphasize the in-
stitution’s commitment to enrolling 
students of the sex previously ex-
cluded. 

§ 8a.235 Statutory amendments. 

(a) This section, which applies to all 
provisions of these Title IX regula-
tions, addresses statutory amendments 
to Title IX. 

(b) These Title IX regulations shall 
not apply to or preclude: 

(1) Any program or activity of the 
American Legion undertaken in con-
nection with the organization or oper-
ation of any Boys State conference, 
Boys Nation conference, Girls State 
conference, or Girls Nation conference; 

(2) Any program or activity of a sec-
ondary school or educational institu-
tion specifically for: 

(i) The promotion of any Boys State 
conference, Boys Nation conference, 
Girls State conference, or Girls Nation 
conference; or 

(ii) The selection of students to at-
tend any such conference; 

(3) Father-son or mother-daughter 
activities at an educational institution 
or in an education program or activity, 
but if such activities are provided for 
students of one sex, opportunities for 
reasonably comparable activities shall 
be provided to students of the other 
sex; 

(4) Any scholarship or other financial 
assistance awarded by an institution of 
higher education to an individual be-
cause such individual has received such 
award in a single-sex pageant based 
upon a combination of factors related 
to the individual’s personal appear-
ance, poise, and talent. The pageant, 
however, must comply with other non-
discrimination provisions of Federal 
law. 
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(c) Program or activity or program 
means: 

(1) All of the operations of any entity 
described in paragraphs (c)(1)(i) 
through (iv) of this section, any part of 
which is extended Federal financial as-
sistance: 

(i)(A) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(B) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(ii)(A) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(B) A local educational agency (as de-
fined in section 8801 of title 20), system 
of vocational education, or other 
school system; 

(iii)(A) An entire corporation, part-
nership, or other private organization, 
or an entire sole proprietorship— 

(1) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(2) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(B) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(iv) Any other entity that is estab-
lished by two or more of the entities 
described in paragraphs (c)(1)(i), (ii), or 
(iii) of this section. 

(2)(i) Program or activity does not in-
clude any operation of an entity that is 
controlled by a religious organization 
if the application of 20 U.S.C. 1681 to 
such operation would not be consistent 
with the religious tenets of such orga-
nization. 

(ii) For example, all of the operations 
of a college, university, or other post-
secondary institution, including but 
not limited to traditional educational 
operations, faculty and student hous-

ing, campus shuttle bus service, cam-
pus restaurants, the bookstore, and 
other commercial activities are part of 
a ‘‘program or activity’’ subject to 
these Title IX regulations if the col-
lege, university, or other institution 
receives Federal financial assistance. 

(d)(1) Nothing in these Title IX regu-
lations shall be construed to require or 
prohibit any person, or public or pri-
vate entity, to provide or pay for any 
benefit or service, including the use of 
facilities, related to an abortion. Med-
ical procedures, benefits, services, and 
the use of facilities, necessary to save 
the life of a pregnant woman or to ad-
dress complications related to an abor-
tion are not subject to this section. 

(2) Nothing in this section shall be 
construed to permit a penalty to be im-
posed on any person or individual be-
cause such person or individual is seek-
ing or has received any benefit or serv-
ice related to a legal abortion. Accord-
ingly, subject to paragraph (d)(1) of 
this section, no person shall be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, employment, or other edu-
cational program or activity operated 
by a recipient that receives Federal fi-
nancial assistance because such indi-
vidual has sought or received, or is 
seeking, a legal abortion, or any ben-
efit or service related to a legal abor-
tion. 

Subpart C—Discrimination on the 
Basis of Sex in Admission and 
Recruitment Prohibited 

§ 8a.300 Admission. 

(a) General. No person shall, on the 
basis of sex, be denied admission, or be 
subjected to discrimination in admis-
sion, by any recipient to which §§ 8a.300 
through §§ 8a.310 apply, except as pro-
vided in §§ 8a.225 and §§ 8a.230. 

(b) Specific prohibitions. (1) In deter-
mining whether a person satisfies any 
policy or criterion for admission, or in 
making any offer of admission, a re-
cipient to which §§ 8a.300 through 8a.310 
apply shall not: 

(i) Give preference to one person over 
another on the basis of sex, by ranking 
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applicants separately on such basis, or 
otherwise; 

(ii) Apply numerical limitations upon 
the number or proportion of persons of 
either sex who may be admitted; or 

(iii) Otherwise treat one individual 
differently from another on the basis of 
sex. 

(2) A recipient shall not administer 
or operate any test or other criterion 
for admission that has a disproportion-
ately adverse effect on persons on the 
basis of sex unless the use of such test 
or criterion is shown to predict validly 
success in the education program or ac-
tivity in question and alternative tests 
or criteria that do not have such a dis-
proportionately adverse effect are 
shown to be unavailable. 

(c) Prohibitions relating to marital or 
parental status. In determining whether 
a person satisfies any policy or cri-
terion for admission, or in making any 
offer of admission, a recipient to which 
§§ 8a.300 through 8a.310 apply: 

(1) Shall not apply any rule con-
cerning the actual or potential paren-
tal, family, or marital status of a stu-
dent or applicant that treats persons 
differently on the basis of sex; 

(2) Shall not discriminate against or 
exclude any person on the basis of 
pregnancy, childbirth, termination of 
pregnancy, or recovery therefrom, or 
establish or follow any rule or practice 
that so discriminates or excludes; 

(3) Subject to § 8a.235(d), shall treat 
disabilities related to pregnancy, child-
birth, termination of pregnancy, or re-
covery therefrom in the same manner 
and under the same policies as any 
other temporary disability or physical 
condition; and 

(4) Shall not make pre-admission in-
quiry as to the marital status of an ap-
plicant for admission, including wheth-
er such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 
A recipient may make pre-admission 
inquiry as to the sex of an applicant for 
admission, but only if such inquiry is 
made equally of such applicants of both 
sexes and if the results of such inquiry 
are not used in connection with dis-
crimination prohibited by these Title 
IX regulations. 

§ 8a.305 Preference in admission. 
A recipient to which §§ 8a.300 through 

8a.310 apply shall not give preference to 

applicants for admission, on the basis 
of attendance at any educational insti-
tution or other school or entity that 
admits as students only or predomi-
nantly members of one sex, if the giv-
ing of such preference has the effect of 
discriminating on the basis of sex in 
violation of §§ 8a.300 through 8a.310. 

§ 8a.310 Recruitment. 

(a) Nondiscriminatory recruitment. A 
recipient to which §§ 8a.300 through 
8a.310 apply shall not discriminate on 
the basis of sex in the recruitment and 
admission of students. A recipient may 
be required to undertake additional re-
cruitment efforts for one sex as reme-
dial action pursuant to § 8a.110(a), and 
may choose to undertake such efforts 
as affirmative action pursuant to 
§ 8a.110(b). 

(b) Recruitment at certain institutions. 
A recipient to which §§ 8a.300 through 
8a.310 apply shall not recruit primarily 
or exclusively at educational institu-
tions, schools, or entities that admit as 
students only or predominantly mem-
bers of one sex, if such actions have the 
effect of discriminating on the basis of 
sex in violation of §§ 8a.300 through 
8a.310. 

Subpart D—Discrimination on the 
Basis of Sex in Education Pro-
grams or Activities Prohibited 

§ 8a.400 Education programs or activi-
ties. 

(a) General. Except as provided else-
where in these Title IX regulations, no 
person shall, on the basis of sex, be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, or other education program 
or activity operated by a recipient that 
receives Federal financial assistance. 
Sections 8a.400 through 8a.455 do not 
apply to actions of a recipient in con-
nection with admission of its students 
to an education program or activity of 
a recipient to which §§ 8a.300 through 
8a.310 do not apply, or an entity, not a 
recipient, to which §§ 8a.300 through 
8a.310 would not apply if the entity 
were a recipient. 
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(b) Specific prohibitions. Except as pro-
vided in §§ 8a.400 through 8a.455, in pro-
viding any aid, benefit, or service to a 
student, a recipient shall not, on the 
basis of sex: 

(1) Treat one person differently from 
another in determining whether such 
person satisfies any requirement or 
condition for the provision of such aid, 
benefit, or service; 

(2) Provide different aid, benefits, or 
services or provide aid, benefits, or 
services in a different manner; 

(3) Deny any person any such aid, 
benefit, or service; 

(4) Subject any person to separate or 
different rules of behavior, sanctions, 
or other treatment; 

(5) Apply any rule concerning the 
domicile or residence of a student or 
applicant, including eligibility for in- 
state fees and tuition; 

(6) Aid or perpetuate discrimination 
against any person by providing sig-
nificant assistance to any agency, or-
ganization, or person that discrimi-
nates on the basis of sex in providing 
any aid, benefit, or service to students 
or employees; 

(7) Otherwise limit any person in the 
enjoyment of any right, privilege, ad-
vantage, or opportunity. 

(c) Assistance administered by a recipi-
ent educational institution to study at a 
foreign institution. A recipient edu-
cational institution may administer or 
assist in the administration of scholar-
ships, fellowships, or other awards es-
tablished by foreign or domestic wills, 
trusts, or similar legal instruments, or 
by acts of foreign governments and re-
stricted to members of one sex, that 
are designed to provide opportunities 
to study abroad, and that are awarded 
to students who are already matricu-
lating at or who are graduates of the 
recipient institution; Provided, that a 
recipient educational institution that 
administers or assists in the adminis-
tration of such scholarships, fellow-
ships, or other awards that are re-
stricted to members of one sex pro-
vides, or otherwise makes available, 
reasonable opportunities for similar 
studies for members of the other sex. 
Such opportunities may be derived 
from either domestic or foreign 
sources. 

(d) Aids, benefits or services not pro-
vided by recipient. (1) This paragraph (d) 
applies to any recipient that requires 
participation by any applicant, stu-
dent, or employee in any education 
program or activity not operated whol-
ly by such recipient, or that facilitates, 
permits, or considers such participa-
tion as part of or equivalent to an edu-
cation program or activity operated by 
such recipient, including participation 
in educational consortia and coopera-
tive employment and student-teaching 
assignments. 

(2) Such recipient: 
(i) Shall develop and implement a 

procedure designed to assure itself that 
the operator or sponsor of such other 
education program or activity takes no 
action affecting any applicant, student, 
or employee of such recipient that 
these Title IX regulations would pro-
hibit such recipient from taking; and 

(ii) Shall not facilitate, require, per-
mit, or consider such participation if 
such action occurs. 

§ 8a.405 Housing. 
(a) Generally. A recipient shall not, 

on the basis of sex, apply different 
rules or regulations, impose different 
fees or requirements, or offer different 
services or benefits related to housing, 
except as provided in this section (in-
cluding housing provided only to mar-
ried students). 

(b) Housing provided by recipient. (1) A 
recipient may provide separate housing 
on the basis of sex. 

(2) Housing provided by a recipient to 
students of one sex, when compared to 
that provided to students of the other 
sex, shall be as a whole: 

(i) Proportionate in quantity to the 
number of students of that sex apply-
ing for such housing; and 

(ii) Comparable in quality and cost to 
the student. 

(c) Other housing. (1) A recipient shall 
not, on the basis of sex, administer dif-
ferent policies or practices concerning 
occupancy by its students of housing 
other than that provided by such re-
cipient. 

(2)(i) A recipient which, through so-
licitation, listing, approval of housing, 
or otherwise, assists any agency, orga-
nization, or person in making housing 
available to any of its students, shall 
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take such reasonable action as may be 
necessary to assure itself that such 
housing as is provided to students of 
one sex, when compared to that pro-
vided to students of the other sex, is as 
a whole: 

(A) Proportionate in quantity; and 
(B) Comparable in quality and cost to 

the student. 
(ii) A recipient may render such as-

sistance to any agency, organization, 
or person that provides all or part of 
such housing to students of only one 
sex. 

§ 8a.410 Comparable facilities. 
A recipient may provide separate toi-

let, locker room, and shower facilities 
on the basis of sex, but such facilities 
provided for students of one sex shall 
be comparable to such facilities pro-
vided for students of the other sex. 

§ 8a.415 Access to course offerings. 
(a) A recipient shall not provide any 

course or otherwise carry out any of its 
education program or activity sepa-
rately on the basis of sex, or require or 
refuse participation therein by any of 
its students on such basis, including 
health, physical education, industrial, 
business, vocational, technical, home 
economics, music, and adult education 
courses. 

(b)(1) With respect to classes and ac-
tivities in physical education at the el-
ementary school level, the recipient 
shall comply fully with this section as 
expeditiously as possible but in no 
event later than one year from Sep-
tember 29, 2000. With respect to phys-
ical education classes and activities at 
the secondary and post-secondary lev-
els, the recipient shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000. 

(2) This section does not prohibit 
grouping of students in physical edu-
cation classes and activities by ability 
as assessed by objective standards of 
individual performance developed and 
applied without regard to sex. 

(3) This section does not prohibit sep-
aration of students by sex within phys-
ical education classes or activities dur-
ing participation in wrestling, boxing, 
rugby, ice hockey, football, basketball, 
and other sports the purpose or major 

activity of which involves bodily con-
tact. 

(4) Where use of a single standard of 
measuring skill or progress in a phys-
ical education class has an adverse ef-
fect on members of one sex, the recipi-
ent shall use appropriate standards 
that do not have such effect. 

(5) Portions of classes in elementary 
and secondary schools, or portions of 
education programs or activities, that 
deal exclusively with human sexuality 
may be conducted in separate sessions 
for boys and girls. 

(6) Recipients may make require-
ments based on vocal range or quality 
that may result in a chorus or choruses 
of one or predominantly one sex. 

§ 8a.420 Access to schools operated by 
LEAs. 

A recipient that is a local edu-
cational agency shall not, on the basis 
of sex, exclude any person from admis-
sion to: 

(a) Any institution of vocational edu-
cation operated by such recipient; or 

(b) Any other school or educational 
unit operated by such recipient, unless 
such recipient otherwise makes avail-
able to such person, pursuant to the 
same policies and criteria of admission, 
courses, services, and facilities com-
parable to each course, service, and fa-
cility offered in or through such 
schools. 

§ 8a.425 Counseling and use of ap-
praisal and counseling materials. 

(a) Counseling. A recipient shall not 
discriminate against any person on the 
basis of sex in the counseling or guid-
ance of students or applicants for ad-
mission. 

(b) Use of appraisal and counseling ma-
terials. A recipient that uses testing or 
other materials for appraising or coun-
seling students shall not use different 
materials for students on the basis of 
their sex or use materials that permit 
or require different treatment of stu-
dents on such basis unless such dif-
ferent materials cover the same occu-
pations and interest areas and the use 
of such different materials is shown to 
be essential to eliminate sex bias. Re-
cipients shall develop and use internal 
procedures for ensuring that such ma-
terials do not discriminate on the basis 
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of sex. Where the use of a counseling 
test or other instrument results in a 
substantially disproportionate number 
of members of one sex in any particular 
course of study or classification, the 
recipient shall take such action as is 
necessary to assure itself that such dis-
proportion is not the result of discrimi-
nation in the instrument or its applica-
tion. 

(c) Disproportion in classes. Where a 
recipient finds that a particular class 
contains a substantially dispropor-
tionate number of individuals of one 
sex, the recipient shall take such ac-
tion as is necessary to assure itself 
that such disproportion is not the re-
sult of discrimination on the basis of 
sex in counseling or appraisal mate-
rials or by counselors. 

§ 8a.430 Financial assistance. 
(a) General. Except as provided in 

paragraphs (b) and (c) of this section, 
in providing financial assistance to any 
of its students, a recipient shall not: 

(1) On the basis of sex, provide dif-
ferent amounts or types of such assist-
ance, limit eligibility for such assist-
ance that is of any particular type or 
source, apply different criteria, or oth-
erwise discriminate; 

(2) Through solicitation, listing, ap-
proval, provision of facilities, or other 
services, assist any foundation, trust, 
agency, organization, or person that 
provides assistance to any of such re-
cipient’s students in a manner that dis-
criminates on the basis of sex; or 

(3) Apply any rule or assist in appli-
cation of any rule concerning eligi-
bility for such assistance that treats 
persons of one sex differently from per-
sons of the other sex with regard to 
marital or parental status. 

(b) Financial aid established by certain 
legal instruments. (1) A recipient may 
administer or assist in the administra-
tion of scholarships, fellowships, or 
other forms of financial assistance es-
tablished pursuant to domestic or for-
eign wills, trusts, bequests, or similar 
legal instruments or by acts of a for-
eign government that require that 
awards be made to members of a par-
ticular sex specified therein; Provided, 
that the overall effect of the award of 
such sex-restricted scholarships, fel-
lowships, and other forms of financial 

assistance does not discriminate on the 
basis of sex. 

(2) To ensure nondiscriminatory 
awards of assistance as required in 
paragraph (b)(1) of this section, recipi-
ents shall develop and use procedures 
under which: 

(i) Students are selected for award of 
financial assistance on the basis of 
nondiscriminatory criteria and not on 
the basis of availability of funds re-
stricted to members of a particular sex; 

(ii) An appropriate sex-restricted 
scholarship, fellowship, or other form 
of financial assistance is allocated to 
each student selected under paragraph 
(b)(2)(i) of this section; and 

(iii) No student is denied the award 
for which he or she was selected under 
paragraph (b)(2)(i) of this section be-
cause of the absence of a scholarship, 
fellowship, or other form of financial 
assistance designated for a member of 
that student’s sex. 

(c) Athletic scholarships. (1) To the ex-
tent that a recipient awards athletic 
scholarships or grants-in-aid, it must 
provide reasonable opportunities for 
such awards for members of each sex in 
proportion to the number of students 
of each sex participating in inter-
scholastic or intercollegiate athletics. 

(2) A recipient may provide separate 
athletic scholarships or grants-in-aid 
for members of each sex as part of sep-
arate athletic teams for members of 
each sex to the extent consistent with 
this paragraph (c) and § 8a.450. 

§ 8a.435 Employment assistance to stu-
dents. 

(a) Assistance by recipient in making 
available outside employment. A recipi-
ent that assists any agency, organiza-
tion, or person in making employment 
available to any of its students: 

(1) Shall assure itself that such em-
ployment is made available without 
discrimination on the basis of sex; and 

(2) Shall not render such services to 
any agency, organization, or person 
that discriminates on the basis of sex 
in its employment practices. 

(b) Employment of students by recipi-
ents. A recipient that employs any of 
its students shall not do so in a manner 
that violates §§ 8a.500 through 8a.550. 
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§ 8a.440 Health and insurance benefits 
and services. 

Subject to § 8a.235(d), in providing a 
medical, hospital, accident, or life in-
surance benefit, service, policy, or plan 
to any of its students, a recipient shall 
not discriminate on the basis of sex, or 
provide such benefit, service, policy, or 
plan in a manner that would violate 
§§ 8a.500 through 8a.550 if it were pro-
vided to employees of the recipient. 
This section shall not prohibit a recipi-
ent from providing any benefit or serv-
ice that may be used by a different pro-
portion of students of one sex than of 
the other, including family planning 
services. However, any recipient that 
provides full coverage health service 
shall provide gynecological care. 

§ 8a.445 Marital or parental status. 
(a) Status generally. A recipient shall 

not apply any rule concerning a stu-
dent’s actual or potential parental, 
family, or marital status that treats 
students differently on the basis of sex. 

(b) Pregnancy and related conditions. 
(1) A recipient shall not discriminate 
against any student, or exclude any 
student from its education program or 
activity, including any class or extra-
curricular activity, on the basis of such 
student’s pregnancy, childbirth, false 
pregnancy, termination of pregnancy, 
or recovery therefrom, unless the stu-
dent requests voluntarily to partici-
pate in a separate portion of the pro-
gram or activity of the recipient. 

(2) A recipient may require such a 
student to obtain the certification of a 
physician that the student is phys-
ically and emotionally able to continue 
participation as long as such a certifi-
cation is required of all students for 
other physical or emotional conditions 
requiring the attention of a physician. 

(3) A recipient that operates a por-
tion of its education program or activ-
ity separately for pregnant students, 
admittance to which is completely vol-
untary on the part of the student as 
provided in paragraph (b)(1) of this sec-
tion, shall ensure that the separate 
portion is comparable to that offered 
to non-pregnant students. 

(4) Subject to § 8a.235(d), a recipient 
shall treat pregnancy, childbirth, false 
pregnancy, termination of pregnancy 
and recovery therefrom in the same 

manner and under the same policies as 
any other temporary disability with re-
spect to any medical or hospital ben-
efit, service, plan, or policy that such 
recipient administers, operates, offers, 
or participates in with respect to stu-
dents admitted to the recipient’s edu-
cational program or activity. 

(5) In the case of a recipient that does 
not maintain a leave policy for its stu-
dents, or in the case of a student who 
does not otherwise qualify for leave 
under such a policy, a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, and 
recovery therefrom as a justification 
for a leave of absence for as long a pe-
riod of time as is deemed medically 
necessary by the student’s physician, 
at the conclusion of which the student 
shall be reinstated to the status that 
she held when the leave began. 

§ 8a.450 Athletics. 

(a) General. No person shall, on the 
basis of sex, be excluded from partici-
pation in, be denied the benefits of, be 
treated differently from another per-
son, or otherwise be discriminated 
against in any interscholastic, inter-
collegiate, club, or intramural ath-
letics offered by a recipient, and no re-
cipient shall provide any such athletics 
separately on such basis. 

(b) Separate teams. Notwithstanding 
the requirements of paragraph (a) of 
this section, a recipient may operate or 
sponsor separate teams for members of 
each sex where selection for such 
teams is based upon competitive skill 
or the activity involved is a contact 
sport. However, where a recipient oper-
ates or sponsors a team in a particular 
sport for members of one sex but oper-
ates or sponsors no such team for mem-
bers of the other sex, and athletic op-
portunities for members of that sex 
have previously been limited, members 
of the excluded sex must be allowed to 
try out for the team offered unless the 
sport involved is a contact sport. For 
the purposes of these Title IX regula-
tions, contact sports include boxing, 
wrestling, rugby, ice hockey, football, 
basketball, and other sports the pur-
pose or major activity of which in-
volves bodily contact. 
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(c) Equal opportunity. (1) A recipient 
that operates or sponsors inter-
scholastic, intercollegiate, club, or in-
tramural athletics shall provide equal 
athletic opportunity for members of 
both sexes. In determining whether 
equal opportunities are available, the 
designated agency official will con-
sider, among other factors: 

(i) Whether the selection of sports 
and levels of competition effectively 
accommodate the interests and abili-
ties of members of both sexes; 

(ii) The provision of equipment and 
supplies; 

(iii) Scheduling of games and prac-
tice time; 

(iv) Travel and per diem allowance; 
(v) Opportunity to receive coaching 

and academic tutoring; 
(vi) Assignment and compensation of 

coaches and tutors; 
(vii) Provision of locker rooms, prac-

tice, and competitive facilities; 
(viii) Provision of medical and train-

ing facilities and services; 
(ix) Provision of housing and dining 

facilities and services; 
(x) Publicity. 
(2) For purposes of paragraph (c)(1) of 

this section, unequal aggregate expend-
itures for members of each sex or un-
equal expenditures for male and female 
teams if a recipient operates or spon-
sors separate teams will not constitute 
noncompliance with this section, but 
the designated agency official may 
consider the failure to provide nec-
essary funds for teams for one sex in 
assessing equality of opportunity for 
members of each sex. 

(d) Adjustment period. A recipient that 
operates or sponsors interscholastic, 
intercollegiate, club, or intramural 
athletics at the elementary school 
level shall comply fully with this sec-
tion as expeditiously as possible but in 
no event later than one year from Sep-
tember 29, 2000. A recipient that oper-
ates or sponsors interscholastic, inter-
collegiate, club, or intramural ath-
letics at the secondary or postsec-
ondary school level shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000. 

§ 8a.455 Textbooks and curricular ma-
terial. 

Nothing in these Title IX regulations 
shall be interpreted as requiring or pro-
hibiting or abridging in any way the 
use of particular textbooks or cur-
ricular materials. 

Subpart E—Discrimination on the 
Basis of Sex in Employment in 
Education Programs or Activi-
ties Prohibited 

§ 8a.500 Employment. 

(a) General. (1) No person shall, on 
the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, 
or be subjected to discrimination in 
employment, or recruitment, consider-
ation, or selection therefor, whether 
full-time or part-time, under any edu-
cation program or activity operated by 
a recipient that receives Federal finan-
cial assistance. 

(2) A recipient shall make all em-
ployment decisions in any education 
program or activity operated by such 
recipient in a nondiscriminatory man-
ner and shall not limit, segregate, or 
classify applicants or employees in any 
way that could adversely affect any ap-
plicant’s or employee’s employment 
opportunities or status because of sex. 

(3) A recipient shall not enter into 
any contractual or other relationship 
which directly or indirectly has the ef-
fect of subjecting employees or stu-
dents to discrimination prohibited by 
§§ 8a.500 through 8a.550, including rela-
tionships with employment and refer-
ral agencies, with labor unions, and 
with organizations providing or admin-
istering fringe benefits to employees of 
the recipient. 

(4) A recipient shall not grant pref-
erences to applicants for employment 
on the basis of attendance at any edu-
cational institution or entity that ad-
mits as students only or predominantly 
members of one sex, if the giving of 
such preferences has the effect of dis-
criminating on the basis of sex in vio-
lation of these Title IX regulations. 

(b) Application. The provisions of 
§§ 8a.500 through 8a.550 apply to: 

(1) Recruitment, advertising, and the 
process of application for employment; 
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(2) Hiring, upgrading, promotion, 
consideration for and award of tenure, 
demotion, transfer, layoff, termi-
nation, application of nepotism poli-
cies, right of return from layoff, and 
rehiring; 

(3) Rates of pay or any other form of 
compensation, and changes in com-
pensation; 

(4) Job assignments, classifications, 
and structure, including position de-
scriptions, lines of progression, and se-
niority lists; 

(5) The terms of any collective bar-
gaining agreement; 

(6) Granting and return from leaves 
of absence, leave for pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, leave for persons of either 
sex to care for children or dependents, 
or any other leave; 

(7) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(8) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, selection for 
tuition assistance, selection for 
sabbaticals and leaves of absence to 
pursue training; 

(9) Employer-sponsored activities, in-
cluding social or recreational pro-
grams; and 

(10) Any other term, condition, or 
privilege of employment. 

§ 8a.505 Employment criteria. 
A recipient shall not administer or 

operate any test or other criterion for 
any employment opportunity that has 
a disproportionately adverse effect on 
persons on the basis of sex unless: 

(a) Use of such test or other criterion 
is shown to predict validly successful 
performance in the position in ques-
tion; and 

(b) Alternative tests or criteria for 
such purpose, which do not have such 
disproportionately adverse effect, are 
shown to be unavailable. 

§ 8a.510 Recruitment. 
(a) Nondiscriminatory recruitment and 

hiring. A recipient shall not discrimi-
nate on the basis of sex in the recruit-
ment and hiring of employees. Where a 
recipient has been found to be pres-
ently discriminating on the basis of sex 

in the recruitment or hiring of employ-
ees, or has been found to have so dis-
criminated in the past, the recipient 
shall recruit members of the sex so dis-
criminated against so as to overcome 
the effects of such past or present dis-
crimination. 

(b) Recruitment patterns. A recipient 
shall not recruit primarily or exclu-
sively at entities that furnish as appli-
cants only or predominantly members 
of one sex if such actions have the ef-
fect of discriminating on the basis of 
sex in violation of §§ 8a.500 through 
8a.550. 

§ 8a.515 Compensation. 

A recipient shall not make or enforce 
any policy or practice that, on the 
basis of sex: 

(a) Makes distinctions in rates of pay 
or other compensation; 

(b) Results in the payment of wages 
to employees of one sex at a rate less 
than that paid to employees of the op-
posite sex for equal work on jobs the 
performance of which requires equal 
skill, effort, and responsibility, and 
that are performed under similar work-
ing conditions. 

§ 8a.520 Job classification and struc-
ture. 

A recipient shall not: 
(a) Classify a job as being for males 

or for females; 
(b) Maintain or establish separate 

lines of progression, seniority lists, ca-
reer ladders, or tenure systems based 
on sex; or 

(c) Maintain or establish separate 
lines of progression, seniority systems, 
career ladders, or tenure systems for 
similar jobs, position descriptions, or 
job requirements that classify persons 
on the basis of sex, unless sex is a bona 
fide occupational qualification for the 
positions in question as set forth in 
§ 8a.550. 

§ 8a.525 Fringe benefits. 

(a) ‘‘Fringe benefits’’ defined. For pur-
poses of these Title IX regulations, 
fringe benefits means: Any medical, hos-
pital, accident, life insurance, or re-
tirement benefit, service, policy or 
plan, any profit-sharing or bonus plan, 
leave, and any other benefit or service 
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of employment not subject to the pro-
vision of § 8a.515. 

(b) Prohibitions. A recipient shall not: 
(1) Discriminate on the basis of sex 

with regard to making fringe benefits 
available to employees or make fringe 
benefits available to spouses, families, 
or dependents of employees differently 
upon the basis of the employee’s sex; 

(2) Administer, operate, offer, or par-
ticipate in a fringe benefit plan that 
does not provide for equal periodic ben-
efits for members of each sex and for 
equal contributions to the plan by such 
recipient for members of each sex; or 

(3) Administer, operate, offer, or par-
ticipate in a pension or retirement plan 
that establishes different optional or 
compulsory retirement ages based on 
sex or that otherwise discriminates in 
benefits on the basis of sex. 

§ 8a.530 Marital or parental status. 
(a) General. A recipient shall not 

apply any policy or take any employ-
ment action: 

(1) Concerning the potential marital, 
parental, or family status of an em-
ployee or applicant for employment 
that treats persons differently on the 
basis of sex; or 

(2) Which is based upon whether an 
employee or applicant for employment 
is the head of household or principal 
wage earner in such employee’s or ap-
plicant’s family unit. 

(b) Pregnancy. A recipient shall not 
discriminate against or exclude from 
employment any employee or applicant 
for employment on the basis of preg-
nancy, childbirth, false pregnancy, ter-
mination of pregnancy, or recovery 
therefrom. 

(c) Pregnancy as a temporary disability. 
Subject to § 8a.235(d), a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, re-
covery therefrom, and any temporary 
disability resulting therefrom as any 
other temporary disability for all job- 
related purposes, including commence-
ment, duration, and extensions of 
leave, payment of disability income, 
accrual of seniority and any other ben-
efit or service, and reinstatement, and 
under any fringe benefit offered to em-
ployees by virtue of employment. 

(d) Pregnancy leave. In the case of a 
recipient that does not maintain a 

leave policy for its employees, or in the 
case of an employee with insufficient 
leave or accrued employment time to 
qualify for leave under such a policy, a 
recipient shall treat pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, and recovery therefrom as a 
justification for a leave of absence 
without pay for a reasonable period of 
time, at the conclusion of which the 
employee shall be reinstated to the sta-
tus that she held when the leave began 
or to a comparable position, without 
decrease in rate of compensation or 
loss of promotional opportunities, or 
any other right or privilege of employ-
ment. 

§ 8a.535 Effect of state or local law or 
other requirements. 

(a) Prohibitory requirements. The obli-
gation to comply with §§ 8a.500 through 
8a.550 is not obviated or alleviated by 
the existence of any State or local law 
or other requirement that imposes pro-
hibitions or limits upon employment of 
members of one sex that are not im-
posed upon members of the other sex. 

(b) Benefits. A recipient that provides 
any compensation, service, or benefit 
to members of one sex pursuant to a 
State or local law or other requirement 
shall provide the same compensation, 
service, or benefit to members of the 
other sex. 

§ 8a.540 Advertising. 

A recipient shall not in any adver-
tising related to employment indicate 
preference, limitation, specification, or 
discrimination based on sex unless sex 
is a bona fide occupational qualifica-
tion for the particular job in question. 

§ 8a.545 Pre-employment inquiries. 

(a) Marital status. A recipient shall 
not make pre-employment inquiry as 
to the marital status of an applicant 
for employment, including whether 
such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 

(b) Sex. A recipient may make pre- 
employment inquiry as to the sex of an 
applicant for employment, but only if 
such inquiry is made equally of such 
applicants of both sexes and if the re-
sults of such inquiry are not used in 
connection with discrimination prohib-
ited by these Title IX regulations. 
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§ 8a.550 Sex as a bona fide occupa-
tional qualification. 

A recipient may take action other-
wise prohibited by §§ 8a.500 through 
8a.550 provided it is shown that sex is a 
bona fide occupational qualification for 
that action, such that consideration of 
sex with regard to such action is essen-
tial to successful operation of the em-
ployment function concerned. A recipi-
ent shall not take action pursuant to 
this section that is based upon alleged 
comparative employment characteris-
tics or stereotyped characterizations of 
one or the other sex, or upon pref-
erence based on sex of the recipient, 
employees, students, or other persons, 
but nothing contained in this section 
shall prevent a recipient from consid-
ering an employee’s sex in relation to 
employment in a locker room or toilet 
facility used only by members of one 
sex. 

Subpart F—Procedures 

§ 8a.600 Notice of covered programs. 

Within 60 days of September 29, 2000, 
each Federal agency that awards Fed-
eral financial assistance shall publish 
in the FEDERAL REGISTER a notice of 
the programs covered by these Title IX 
regulations. Each such Federal agency 
shall periodically republish the notice 
of covered programs to reflect changes 
in covered programs. Copies of this no-
tice also shall be made available upon 
request to the Federal agency’s office 
that enforces Title IX. 

§ 8a.605 Enforcement procedures. 

The investigative, compliance, and 
enforcement procedural provisions of 
Title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d) (‘‘Title VI’’) are hereby 
adopted and applied to these Title IX 
regulations. These procedures may be 
found at 15 CFR 8.7 through 8.15, and 13 
CFR part 317. 

[65 FR 52877, Aug. 30, 2000] 

PART 8b—PROHIBITION OF DIS-
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SISTED PROGRAMS OPERATED BY 
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Subpart E—Procedures 

8b.26 Procedures. 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 47 FR 17746, Apr. 23, 1982, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 8b appear at 68 FR 51353, Aug. 26, 2003. 
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Subpart A—General Provisions 
§ 8b.1 Purpose. 

Section 504 of the Rehabilitation Act 
of 1973, as amended, prohibits discrimi-
nation on the basis of handicap in any 
program or activity receiving Federal 
financial assistance. The purpose of 
this part is to implement section 504 
with respect to programs or activities 
receiving Federal financial assistance 
from the Department of Commerce. 

§ 8b.2 Application. 
This part applies to each recipient of 

Federal financial assistance from the 
Department of Commerce and to each 
program or activity receiving such as-
sistance. The requirements of this part 
do not apply to the ultimate bene-
ficiaries of Federal financial assistance 
in the program or activity receiving 
Federal financial assistance. 

§ 8b.3 Definitions. 
As used in this part, the term: 
(a) The Act means the Rehabilitation 

Act of 1973, Pub. L. 93–112, as amended 
by the Rehabilitation Act Amendments 
of 1974, Pub. L. 93–516, and by the Reha-
bilitation, Comprehensive Services, 
and Developmental Disabilities 
Amendments of 1978, Pub. L. 95–602 
(codified at 29 U.S.C. 794 (1976 & Supp. 
II 1978)). 

(b) Applicant for assistance means one 
who submits an application, request, or 
plan required to be approved by a De-
partment official or by a recipient as a 
condition to becoming a recipient. 

(c) Department means the Department 
of Commerce and any of its constituent 
units authorized to provide Federal fi-
nancial assistance. 

(d) Facility means all or any portion 
of buildings, ships, structures, equip-
ment, roads, walks, parking lots, in-
dustrial parks, or other real or per-
sonal property or interest in such prop-
erty. 

(e) Federal financial assistance means 
any grant, loan, contract (other than a 
procurement contract or a contract of 
insurance or guarantee), or any other 
arrangement by which the Department 
provides or otherwise makes available 
assistance in the form of: 

(1) Funds; 
(2) Services of Federal personnel; or 

(3) Real and personal property or any 
interest in or use of such property, in-
cluding: 

(i) Transfers or leases of such prop-
erty for less than fair market value or 
for reduced consideration; and 

(ii) Proceeds from a subsequent 
transfer or lease of such property if the 
Federal share of its fair market value 
is not returned to the Federal Govern-
ment. 

(f) Handicap means any condition or 
characteristic that renders a person a 
handicapped person as defined in para-
graph (g) of this section. 

(g) Handicapped person—(1) Handi-
capped person means any person who: 

(i) Has a physical or mental impair-
ment which substantially limits one or 
more major life activities; 

(ii) Has a record of such an impair-
ment; or 

(iii) Is regarded as having such an im-
pairment. 

(2) For purposes of employment, the 
term ‘‘handicapped person’’ does not 
include any person who is an alcoholic 
or drug abuser whose current use of al-
cohol or drugs prevents that individual 
from performing the duties of the job 
in question, or whose employment, be-
cause of current alcohol or drug abuse, 
would constitute a direct threat to 
property or to the safety of others. 

(3) As used in paragraph (g)(1) of this 
section, the phrase: 

(i) Physical or mental impairment 
means: 

(A) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more 
of the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genito-urinary; hemic and 
lymphatic; skin; and endocrine; or 

(B) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities; 

(C) The term ‘‘physical or mental im-
pairment’’ includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual speech and hearing im-
pairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
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retardation, emotional illness, drug ad-
diction and alcoholism. 

(ii) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
working, and receiving education or 
vocational training. 

(iii) Has a record of such an impairment 
means that the individual has a history 
of, or has been misclassified as having, 
a mental or physical impairment that 
substantially limits one or more major 
life activities. 

(iv) Is regarded as having an impair-
ment means that the individual: 

(A) Has a physical or mental impair-
ment that does not substantially limit 
major life activities, but that is treat-
ed by a recipient as constituting such a 
limitation; 

(B) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(C) Has none of the impairments de-
fined in paragraph (g)(3)(i) of this sec-
tion, but is treated by a recipient as 
having such an impairment. 

(h) Program or activity means all of 
the operations of any entity described 
in paragraphs (h)(1) through (4) of this 
section, any part of which is extended 
Federal financial assistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-

nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (h)(1), (2), or (3) 
of this section. 

(i) Qualified handicapped person 
means: 

(1) With respect to employment, a 
handicapped person who, with reason-
able accommodation, can perform the 
essential functions of the job in ques-
tion; 

(2) With respect to post secondary 
and vocational education services, a 
handicapped person who meets the aca-
demic and technical standards req-
uisite to admission or participation in 
the recipient’s education program or 
activity; 

(3) With respect to other services, a 
handicapped person who meets the es-
sential eligibility requirements for the 
receipt of such services. 

(j) Recipient means any State or its 
political subdivisions, any instrumen-
tality of a State or its political sub-
divisions, any public or private agency, 
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended directly 
or indirectly through another recipi-
ent, or including any successor, as-
signee, or transferee of a recipient, but 
excluding the ultimate beneficiary of 
the assistance. 

(k) Secretary means the Secretary of 
Commerce, U.S. Department of Com-
merce. 

(l) Section 504 means section 504 of the 
Act. 

(m) Small recipient means a recipient 
who serves fewer than 15 beneficiaries 
and who employs fewer than 15 employ-
ees at all times during a grant year. 

[47 FR 17746, Apr. 23, 1982, as amended at 68 
FR 51353, Aug. 26, 2003] 
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§ 8b.4 Discrimination prohibited. 
(a) General. No qualified handicapped 

individual shall, on the basis of handi-
cap, be excluded from participation in, 
be denied the benefits of, or otherwise 
be subjected to discrimination under 
any program or activity that receives 
Federal financial assistance. 

(b) Discriminatory actions prohibited. 
(1) A recipient, in providing any aid, 
benefit, or service, may not, directly or 
through contractual, licensing, or 
other arrangements, on the basis of 
handicap: 

(i) Deny a qualified handicapped indi-
vidual the opportunity to participate 
in or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped in-
dividual an opportunity to participate 
in or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
individual with any aid, benefit, or 
service that is not as effective as that 
provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped in-
dividuals or to any class of handi-
capped individuals, unless such action 
is necessary to provide qualified handi-
capped individuals with aid, benefits, 
or services that are as effective as 
those provided to others; 

(v) Aid or perpetuate discrimination 
against a qualified handicapped indi-
vidual by providing significant assist-
ance to an agency, organization, or 
person that discriminates on the basis 
of handicap in providing any aid, ben-
efit, or service to beneficiaries of the 
recipient’s program or activity; 

(vi) Deny a qualified handicapped in-
dividual the opportunity to participate 
as a member of planning or advisory 
boards; or 

(vii) Otherwise limit a qualified 
handicapped individual in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving any aid, benefits, or services. 

(2) For purposes of this part, aid, ben-
efits, and services must afford handi-
capped individuals an equal oppor-
tunity to obtain the same result, to 
gain the same benefit, or to reach the 
same level of achievement as afforded 
to others, in the most integrated set-

ting appropriate to the individual’s 
needs. However, aid, benefits and serv-
ices, to be equally effective, need not 
produce the identical result or level of 
achievement for handicapped and non-
handicapped individuals. 

(3) A recipient may not deny a quali-
fied handicapped individual the oppor-
tunity to participate in its regular aid, 
benefits, or services, despite the exist-
ence of separate or different aid, bene-
fits, or services which are established 
in accordance with this part. 

(4) A recipient may not, directly or 
through contractual or other arrange-
ments, use criteria or methods of ad-
ministration: 

(i) That have the effect of subjecting 
qualified handicapped individuals to 
discrimination on the basis of handi-
cap; 

(ii) That have the purpose or effect of 
defeating or substantially impairing 
accomplishment of the objectives of 
the recipient’s program or activity 
with respect to handicapped individ-
uals; or 

(iii) That perpetuate the discrimina-
tion of another recipient if both recipi-
ents are subject to common adminis-
trative control or are agencies of the 
same state. 

(5) In determining the geographic site 
or location of a facility, an applicant 
for assistance or a recipient may not 
make selections: 

(i) That have the effect of excluding 
handicapped individuals from, denying 
them the benefit of, or otherwise sub-
jecting them to discrimination under 
any program or activity that receives 
Federal financial assistance; or 

(ii) That have the purpose or effect of 
defeating or substantially impairing 
the accomplishment of the objectives 
of the program or activity with respect 
to handicapped individuals. 

(6) As used in this section, the aid, 
benefit, or service provided under a 
program or activity receiving Federal 
financial assistance includes any aid, 
benefit, or service provided in or 
through a facility that has been con-
structed, expanded, altered, leased, 
rented or otherwise acquired, in whole 
or in part, with Federal financial as-
sistance. 

(7)(i) In providing services, recipients 
to which this subpart applies, except 
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small recipients, shall ensure that no 
handicapped participant is denied the 
benefits of, excluded from participation 
in, or otherwise subjected to discrimi-
nation under the program or activity 
operated by the recipient because of 
the absence of auxiliary aids for par-
ticipants with impaired sensory, man-
ual or speaking skills. A recipient shall 
operate each program or activity to 
which this subpart applies so that, 
when viewed in its entirety, auxiliary 
aids are readily available. The Sec-
retary may require small recipients to 
provide auxiliary aids in order to en-
sure that no handicapped participant is 
denied the benefits of, excluded from 
participation in, or otherwise subjected 
to discrimination under the program or 
activity operated by small recipients, 
when this would not significantly im-
pair the ability of the small recipient 
to provide benefits or services. 

(ii) Auxiliary aids may include 
brailled and taped materials, inter-
preters, telecommunications devices, 
or other equally effective methods of 
making orally delivered information 
available to persons with hearing im-
pairments, readers for persons with vis-
ual impairments, equipment adapted 
for use by persons with manual impair-
ments, and other similar devices and 
actions. Recipients need not provide 
attendants, individually prescribed de-
vices, readers for personal use or study, 
or other devices or services of a per-
sonal nature. 

(c) Aid, benefits, or services limited by 
Federal law. The exclusion of non- 
handicapped persons from aid, benefits, 
or services limited by Federal statute 
or Executive order to handicapped indi-
viduals, or the exclusion of a specific 
class of handicapped individuals from 
aid, benefits, or services limited by 
Federal statute or Executive order to a 
different class of handicapped individ-
uals is not prohibited by this part. 

(d) Integrated setting. Recipients shall 
administer programs or activities in 
the most integrated setting appro-
priate to the needs of qualified handi-
capped individuals. 

(e) Communications with individuals 
with impaired vision and hearing. Recipi-
ents shall ensure that communications 
with their applicants, employees and 
beneficiaries are available to persons 

with impaired vision or hearing. Appro-
priate modes of communication may 
include braille, enlarged type, sign lan-
guage and telecommunications devices. 

[47 FR 17746, Apr. 23, 1982, as amended at 68 
FR 51353, Aug. 26, 2003] 

§ 8b.5 Assurances required. 

(a) Assurances. An applicant for Fed-
eral financial assistance to which this 
part applies shall submit an assurance, 
on a form specified by the Secretary, 
that the program or activity will be op-
erated in compliance with this part. An 
applicant may incorporate these assur-
ances by reference in subsequent appli-
cations to the Department. 

(b) Duration of obligation. (1) In the 
case of Federal financial assistance ex-
tended in the form of real property or 
structures on the property, the assur-
ance will obligate the recipient or, in 
the case of a subsequent transfer, the 
transferee, for the period during which 
the real property or structures are used 
for the purpose for which Federal fi-
nancial assistance is extended, or for 
another purpose involving the provi-
sion of similar services or benefits. 

(2) In case of Federal financial assist-
ance extended to provide personal prop-
erty, the assurance will obligate the re-
cipient for the period during which it 
retains ownership or possession of the 
property. 

(3) In all other cases, the assurance 
will obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended or the federally- 
funded program or activity is operated, 
whichever is longer. 

(c) Covenants. (1) Where Federal fi-
nancial assistance is provided in the 
form of real property or interest in the 
property from the Department, the in-
strument effecting or recording this 
transfer shall contain a covenant run-
ning with the land to assure non-
discrimination for the period during 
which the real property is used for a 
purpose for which the Federal financial 
assistance is extended or for another 
purpose involving the provision of 
similar services or benefits. 

(2) Where no transfer or property is 
involved but property is purchased or 
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improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (c)(1) of this section in the in-
strument effecting or recording any 
subsequent transferee of the property. 

(3) Where Federal financial assist-
ance is provided in the form of real 
property or interest in the property 
from the Department, the covenant 
shall also include a condition coupled 
with a right to be reserved by the De-
partment to revert title to the prop-
erty in the event of a breach of the cov-
enant. If a transferee of real property 
proposed to mortgage or otherwise en-
cumber the real property as security to 
finance construction of new, or im-
provement of existing, facilities on the 
property for the purposes for which the 
property was transferred, the Sec-
retary may agree to forbear the exer-
cise of such right to revert title for so 
long as the lien of such mortgage or 
other encumbrance remains effective. 
Such an agreement by the Secretary 
may be entered into only upon the re-
quest of the transferee (recipient) if it 
is necessary to accomplish such financ-
ing and upon such terms and condi-
tions as the Secretary deems appro-
priate. 

(d) Interagency agreements. Where 
funds are granted by the Department 
to another Federal agency to carry out 
the objectives of Federal financial as-
sistance under a law administered by 
the Department, and where the grant 
obligates the recipient agency to com-
ply with the rules and regulations of 
the Department applicable to that 
grant the provisions of this part shall 
apply to programs or activities oper-
ated with such funds. 

§ 8b.6 Remedial action, voluntary ac-
tion, and self-evaluation. 

(a) Remedial action. (1) If the Sec-
retary finds that a recipient has dis-
criminated against persons on the basis 
of handicap in violation of section 504 
or this part, the recipient shall take 
such remedial action as the Secretary 
deems necessary to overcome the ef-
fects of the discrimination. 

(2) Where a recipient is found to have 
discriminated against persons on the 
basis of handicap in violation of sec-
tion 504 or this part and where another 

recipient exercises control over the re-
cipient that has discriminated, the 
Secretary, where appropriate, may re-
quire either or both recipients to take 
remedial action. 

(3) The Secretary may, where nec-
essary to overcome the effects of dis-
crimination in violation of section 504 
or this part, require a recipient to take 
remedial action: 

(i) With respect to handicapped indi-
viduals who would have been partici-
pants in the program or activity had 
the discrimination not occurred; and 

(ii) With respect to handicapped per-
sons who are no longer participants in 
the recipient’s program or activity, but 
who were participants in the program 
or activity when the discrimination oc-
curred; and 

(iii) with respect to employees and 
applicants for employment. 

(b) Voluntary action. A recipient may 
take steps, in addition to any action 
that is required by this part, to over-
come the effects of conditions that re-
sulted in limited participation in the 
recipient’s program or activity by 
qualified handicapped individuals. 

(c) Self-evaluation. (1) A recipient 
shall, within one year of the effective 
date of this part: 

(i) Evaluate, with the assistance of 
interested persons, including handi-
capped individuals or organizations 
representing handicapped individuals, 
its current policies and practices and 
the effects thereof that do not or may 
not meet the requirements of this part; 

(ii) Modify, after consultation with 
interested persons, including handi-
capped individuals or organizations 
representing handicapped individuals, 
any policies and practices that do not 
meet the requirements of this part; and 

(iii) Take, after consultation with in-
terested persons, including handi-
capped individuals or organizations 
representing handicapped individuals, 
appropriate remedial steps to elimi-
nate the effects of any discrimination 
that resulted from adherence to these 
policies and practices. 

(2) A recipient, other than a small re-
cipient, shall for at least three years 
following completion of the evaluation 
required under paragraph (c)(1) of this 
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section, maintain on file, make avail-
able for public inspection, and provide 
to the Secretary upon request: 

(i) A list of the interested persons 
consulted; 

(ii) A description of areas examined 
and any problems identified; and 

(iii) A description of any modifica-
tions made and of any remedial steps 
taken. 

(3) The Secretary may, as he or she 
deems necessary, direct recipients to 
conduct additional self-evaluations, in 
accordance with the requirements of 
paragraph (c)(1) of this section. 

(Approved by the Office of Management and 
Budget under control number 0605–0006) 

[47 FR 17746, Apr. 23, 1982, as amended at 47 
FR 35472, Aug. 16, 1982] 

§ 8b.7 Designation of responsible em-
ployee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
A recipient, other than a small recipi-
ent, shall designate at least one person 
to coordinate its efforts to comply with 
this part. 

(b) Adoption of grievance procedures. A 
recipient, other than a small recipient, 
shall adopt grievance procedures that 
incorporate appropriate due process 
standards and that provide for the 
prompt and equitable resolution of 
complaints alleging any action prohib-
ited by this part. Such procedures need 
not be established with respect to com-
plaints from applicants for employ-
ment or from applicants for admission 
to post secondary educational institu-
tions. 

§ 8b.8 Notice. 
(a) A recipient, other than a small re-

cipient, shall take appropriate initial 
and continuing steps to notify partici-
pants, beneficiaries, applicants and em-
ployees, including those with impaired 
vision or hearing, and unions or profes-
sional organizations holding collective 
bargaining or professional agreements 
with the recipient, that it does not dis-
criminate on the basis of handicap in 
violation of Section 504 and of this 
part. The notification shall state, 
where appropriate, that the recipient 
does not discriminate in the admission 
or access to, or treatment or employ-
ment in, its programs or activities. The 

notification shall also include an iden-
tification of the responsible employee 
designated pursuant to § 8b.7(a). A re-
cipient shall make the initial notifica-
tion required by this paragraph within 
90 days of the effective date of this 
part. Methods of initial and continuing 
notification may include the posting of 
notices, publications in newspapers and 
magazines, placement of notices in re-
cipient’s publications, and distribution 
of memoranda or other written com-
munication. A recipient shall take ap-
propriate steps to ensure that notice is 
available to persons with impaired vi-
sion or hearing. 

(b) If a recipient publishes or uses re-
cruitment materials or publications 
containing general information made 
available to participants, beneficiaries, 
applicants, or employees, it shall in-
clude in those materials or publica-
tions a statement of the policy de-
scribed in paragraph (a) of this section. 
A recipient may meet the requirement 
of this paragraph either by including 
appropriate inserts in existing mate-
rials and publications, or by revising 
and reprinting the materials and publi-
cations. 

§ 8b.9 Administrative requirements for 
small recipients. 

The Secretary may require small re-
cipients to comply with §§ 8b.7 and 8b.8, 
in whole or in part, when the Secretary 
finds a violation of this part or finds 
that such compliance will not signifi-
cantly impair the ability of the small 
recipient to provide benefits or serv-
ices. 

§ 8b.10 Effect of state or local law or 
other requirements and effect of 
employment opportunities. 

(a) The obligation to comply with 
this part is not obviated or alleviated 
by the existence of any state or local 
law or other requirement that, on the 
basis of handicap, imposes prohibitions 
or limits upon the eligibility of quali-
fied handicapped individuals to receive 
services, participate in programs or ac-
tivities, or practice any occupation or 
profession. 

(b) The obligation to comply with 
this part is not obviated or alleviated 
because employment opportunities in 
any occupation or profession are or 
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may be more limited for handicapped 
individuals than for nonhandicapped 
persons. 

Subpart B—Employment Practices 
§ 8b.11 Discrimination prohibited. 

(a) General. (1) No qualified handi-
capped individual shall, on the basis of 
handicap, be subjected to discrimina-
tion in employment under any program 
or activity that receives Federal finan-
cial assistance. 

(2) A recipient shall make all deci-
sions concerning employment under 
any program or activity to which this 
part applies in a manner which ensures 
that discrimination on the basis of 
handicap does not occur and may not 
limit, segregate, or classify applicants 
or employees in any way that ad-
versely affects their opportunities or 
status because of handicap. 

(3) A recipient may not participate in 
a contractual or other relationship 
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by 
this subpart. The relationships referred 
to in this subparagraph include rela-
tionships with employment and refer-
ral agencies, with labor unions, with 
organizations providing or admin-
istering fringe benefits to employees of 
the recipient, and with organizations 
providing training and apprenticeships. 

(b) Specific activities. The prohibition 
against discrimination in employment 
applies to the following activities: 

(1) Recruitment, advertising and the 
processing of applicants for employ-
ment; 

(2) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return 
from layoff and rehiring; 

(3) Rates of pay or any other form of 
compensation and changes in com-
pensation; pension or other benefit the 
applicant or employee receives from 
any other source. 

§ 8b.12 Reasonable accommodation. 
(a) A recipient shall make reasonable 

accommodation to the known physical 
or metal limitations of an otherwise 
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation 

would impose an undue hardship on the 
operation of its program or activity. 

(b) Reasonable accommodation may 
include: 

(1) Making the facilities used by the 
employees in the area where the pro-
gram or activity is conducted, includ-
ing common areas used by all employ-
ees such as hallways, restrooms, cafe-
terias and lounges, readily accessible 
to and usable by handicapped persons; 
and 

(2) Job restructuring, part-time or 
modified work schedules, acquisition 
or modification of equipment or de-
vices, the provision of readers or inter-
preters, and other similar actions. 

(c) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue 
hardship on the operation of a recipi-
ent’s program or activity, factors to be 
considered include: 

(1) The overall size of the recipient’s 
program or activity with respect to 
number of employees, number of par-
ticipants, number and type of facili-
ties, and size of budget; 

(2) The type of the recipient’s oper-
ation, including the composition and 
structure of the recipient’s workforce; 
and 

(3) The nature and cost of the accom-
modation needed. 

(d) A recipient may not deny any em-
ployment opportunity to a qualified 
handicapped employee or applicant if 
the basis for the denial is the need to 
make reasonable accommodation to 
the physical or mental limitations of 
the employee or applicant. 

(e) Nothing in this paragraph shall 
relieve a recipient of its obligation to 
make its program or activity acces-
sible as required in subpart C of this 
part, or to provide auxiliary aids, as re-
quired by § 8b.4(b)(7). 

§ 8b.13 Employment criteria. 
(a) A recipient may not make use of 

any employment test or other selection 
criterion that screens out or tends to 
screen out handicapped individuals or 
any class of handicapped individuals 
unless; 

(1) The test score or other selection 
criterion, as used by the recipient, is 
shown to be job-related for the position 
in question; and 
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(2) Alternative job-related tests or 
criteria that do not screen out or tend 
to screen out as many handicapped in-
dividuals are not shown by the Sec-
retary to be available. 

(b) A recipient shall select and ad-
minister tests concerning employment 
so as best to ensure that, when admin-
istered to an applicant or employee 
who has a handicap that impairs sen-
sory, manual, or speaking skills, the 
test results accurately to reflect the 
applicant’s or employee’s job skills ap-
titude, or whatever factor the test pur-
ports to measure, rather than reflect-
ing the applicant’s or employee’s im-
paired sensory, manual, or speaking 
skills (except where those skills are 
the factors that the test purports to 
measure). 

§ 8b.14 Preemployment inquiries. 
(a) Except as provided in paragraphs 

(b) and (c) of this section, a recipient 
may not conduct preemployment in-
quiry of an applicant for employment 
as to whether the applicant is a handi-
capped individual, or as to the nature 
or severity of a handicap. A recipient 
may, however, make preemployment 
inquiry into an applicant’s ability to 
perform job-related functions. 

(b) When a recipient is taking reme-
dial action to correct the effects of 
past discrimination pursuant to 
§ 8b.6(a), when a recipient is taking vol-
untary action to overcome the effects 
of conditions that resulted in limited 
participation in this federally assisted 
program or activity pursuant to 
§ 8b.6(b), or when a recipient is taking 
affirmative action pursuant to section 
503 of the Act, the recipient may invite 
applicants for employment to indicate 
whether and to what extent they are 
handicapped, Provided, That: 

(1) The recipient states clearly on 
any written questionnaire used for this 
purpose or makes clear orally, if no 
written questionnaire is used, that the 
information requested is intended for 
use solely in connection with its reme-
dial action obligations or its voluntary 
or affirmative action efforts; and 

(2) The recipient states clearly that 
the information is being requested on a 
voluntary basis, that it will be kept 
confidential as provided in paragraph 
(d) of this section, that refusal to pro-

vide it will not subject the applicant or 
employee to any adverse treatment, 
and that it will be used only in accord-
ance with this part. 

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an 
offer of employment on the results of a 
medical examination conducted prior 
to the employee’s entrance on duty, 
Provided, That: 

(1) All employees are subject to such 
an examination regardless of handicap, 
and 

(2) The results of such an examina-
tion are used only in accordance with 
the requirements of this part. 

(d) Information obtained in accord-
ance with this section as to the med-
ical condition or history of the appli-
cant shall be collected and maintained 
on separate forms that shall be ac-
corded confidentiality as medical 
records, except: 

(1) Employing officials may obtain 
the information after making a condi-
tional decision to make a job offer to 
the applicant or the applicant was 
placed conditionally in a job pool or 
placed conditionally on an eligibility 
list; 

(2) Supervisors and managers may be 
informed regarding restrictions on the 
work or duties of qualified handicapped 
individuals and regarding necessary ac-
commodations; 

(3) First aid and safety personnel 
may be informed, where appropriate, if 
the condition might require emergency 
treatment; and 

(4) Government officials inves-
tigating compliance with the Act shall 
be provided information upon request. 

§ 8b.15 Employment on ships. 

No qualified handicapped individual 
possessing an appropriate license or 
certificate obtained from the United 
States Coast Guard pursuant to the re-
quirements of 46 CFR 10.01–1 et seq. and 
12.01–1 et seq. shall, on the basis of 
handicap, be subjected to discrimina-
tion in employment on ships under any 
program or activity to which this part 
applies. 
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Subpart C—Accessibility 
§ 8b.16 Discrimination prohibited. 

No qualified handicapped individual 
shall, because a recipient’s facilities 
are inaccessible to or unusable by 
handicapped individuals, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity to which this part applies. 

§ 8b.17 Existing facilities. 
(a) Accessibility. A recipient shall op-

erate each program or activity to 
which this part applies so that when 
each part is viewed in its entirety it is 
readily accessible to qualified handi-
capped individuals. This paragraph 
does not require a recipient to make 
each of its existing facilities or every 
part of a facility accessible to and usa-
ble by qualified handicapped individ-
uals. However, if a particular program 
is available in only one location, that 
site must be made accessible or the aid, 
benefit, or service must be made avail-
able at an alternative accessible site or 
sites. Accessibility requires nonper-
sonal aids to make the aid, benefit, or 
service accessible to mobility impaired 
persons. 

(b) Methods. A recipient may comply 
with the requirements of paragraph (a) 
of this section through such means as 
redesign of equipment, reassignment of 
classes or other services to accessible 
buildings, assignment of aides to bene-
ficiaries, home visits, delivery of serv-
ices at alternate accessible sites, alter-
ation of existing facilities and con-
struction of new facilities in conform-
ance with the requirement of § 8b.19, or 
any other method that results in mak-
ing its program or activity accessible 
to handicapped individuals. A recipient 
is not required to make structural 
changes in existing facilities where 
other methods are effective in achiev-
ing compliance with paragraph (a) of 
this section. In choosing among avail-
able methods for meeting the require-
ment of paragraph (a) of this section, a 
recipient shall give priority to those 
methods that serve handicapped indi-
viduals in the most integrated setting 
appropriate. 

(c) If a small recipient finds, after 
consultation with a qualified handi-

capped individual seeking its services, 
that there is no method of complying 
with paragraph (a) of this section other 
than making a significant alteration in 
its existing facilities or facility, the 
small recipient may, as an alternative, 
refer the qualified handicapped indi-
vidual to other providers of those serv-
ices that are accessible at no addi-
tional cost to the handicapped. 

(d) Time period. A recipient shall com-
ply with the requirement of paragraph 
(a) of this section within 60 days of the 
effective date of this part. Where struc-
tural changes in facilities are nec-
essary, such changes shall be made 
within three years of the effective date 
of this part, but in any event as expedi-
tiously as possible. 

(e) Transition plan. In the event that 
structural changes to facilities are nec-
essary to meet the requirement of 
paragraph (a) of this section, a recipi-
ent shall develop, within six months of 
the effective date of this part, a transi-
tion plan setting forth the steps nec-
essary to complete such changes. The 
plan shall be developed with the assist-
ance of interested persons, including 
handicapped persons or organizations 
representing handicapped persons. A 
copy of the transition plan shall be 
made available for public inspection. 
The plan shall, at a minimum: 

(1) Identify physical obstacles in the 
recipient’s facilities that limit the ac-
cessibility of its program or activity to 
qualified handicapped individuals; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve full ac-
cessibility under § 8b.17(a) and, if the 
time period of the transition plan is 
longer than one year, identify the steps 
that will be taken during each year of 
the transition period; and 

(4) Indicate the person responsible for 
implementation of the plan. 

(f) Notice. The recipient shall adopt 
and implement procedures to ensure 
that interested persons, including per-
sons with impaired vision or hearing, 
can obtain information as to the exist-
ence and location of services, activities 
and facilities that are accessible to and 
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usable by qualified handicapped indi-
viduals. 

(Approved by the Office of Management and 
Budget under control number 0605–0006) 

[47 FR 17746, Apr. 23, 1982, as amended at 47 
FR 35472, Aug. 16, 1982; 68 FR 51353, Aug. 26, 
2003] 

§ 8b.18 New construction. 

(a) Design and construction. Each fa-
cility or part of a facility constructed 
by, on behalf of, or for the use of a re-
cipient shall be designed and con-
structed in such manner that the facil-
ity or part of the facility is readily ac-
cessible to and usable by qualified 
handicapped individuals, if the con-
struction was commenced after the ef-
fective date of this part. 

(b) Alteration. Each facility or part of 
a facility which is altered by, on behalf 
of, or for the use of a recipient after 
the effective date of this part of the fa-
cility shall, to the maximum extent 
feasible, be altered in such manner 
that the altered portion of the facility 
is readily accessible to and usable by 
qualified handicapped individuals. 

(c) Conformance with Uniform Federal 
Accessibility Standards. (1) Effective as 
of August 17, 1990, design, construction, 
or alteration of buildings in conform-
ance with sections 3–8 of the Uniform 
Federal Accessibility Standards 
(UFAS) (Appendix A to 41 CFR subpart 
101–19.6) shall be deemed to comply 
with the requirements of this section 
with respect to those buildings. Depar-
tures from particular technical and 
scoping requirements of UFAS by the 
use of other methods are permitted 
where substantially equivalent or 
greater access to and usability of the 
building is provided. 

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms 
and other spaces that, because of their 
intended use, will not require accessi-
bility to the public or beneficiaries or 
result in the employment or residence 
therein of persons with physical handi-
caps. 

(3) This section does not require re-
cipients to make building alterations 
that have little likelihood of being ac-

complished without removing or alter-
ing a load-bearing structural member. 

[47 FR 17746, Apr. 23, 1982, as amended at 55 
FR 29320, July 18, 1990] 

Subpart D—Post Secondary 
Education 

§ 8b.19 Application of this subpart. 

Subpart D applies to post secondary 
education programs or activities, in-
cluding post secondary vocational edu-
cation programs or activities, that re-
ceive Federal financial assistance for 
the operation of, such programs or ac-
tivities. 

§ 8b.20 Admission and recruitment. 

(a) General. Qualified handicapped 
may not, on the basis of handicap, be 
denied admission or be subjected to 
discrimination in admission or recruit-
ment by a recipient to which this sub-
part applies. 

(b) Admissions. In administering its 
admission policies, a recipient to which 
this subpart applies: 

(1) May not apply limitations upon 
the number or proportion of handi-
capped individuals who may be admit-
ted; and 

(2) May not make use of any test or 
criterion for admission that has a dis-
proportionate, adverse effect on handi-
capped individuals or any class of 
handicapped individuals unless: 

(i) The test or criterion, as used by 
the recipient, has been validated as a 
predictor of success in the education 
program or activity in question; and 

(ii) Alternate tests or criteria that 
have a less disproportionate, adverse 
effect are not shown by the Secretary 
to be available. 

(3) Shall assure itself that (i) admis-
sions tests are selected and adminis-
tered so as best to ensure that, when a 
test is administered to an applicant 
who has a handicap that impairs sen-
sory, manual, or speaking skills, the 
test results accurately reflect the ap-
plicant’s aptitude or achievement level 
of whatever other factor the test pur-
ports to measure, rather than reflect-
ing the applicant’s impaired sensory, 
manual, or speaking skills (except 
where those skills are the factors that 
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the test purports to measure); (ii) ad-
missions tests that are designed for 
persons with impaired sensory, man-
ual, or speaking skills are offered as 
often and in as timely a manner as are 
other admissions tests; and (iii) admis-
sions tests are administered in facili-
ties that, on the whole, are accessible 
to handicapped individuals; and 

(4) Except as provided in paragraph 
(c) of this section, may not make pre- 
admission inquiry as to whether an ap-
plicant for admission is a handicapped 
individual but, after admission, may 
make inquiries on a confidential basis 
as to handicaps that may require ac-
commodation. 

(c) Pre-admission inquiry exception. 
When a recipient is taking remedial ac-
tion to correct the effects of past dis-
crimination pursuant to § 8b.6(a) or 
when a recipient is taking voluntary 
action to overcome the effects of condi-
tions that resulted in limited partici-
pation in its federally assisted program 
or activity pursuant to § 8b.6(b), the re-
cipient may invite applicants for ad-
mission to indicate whether and to 
what extent they are handicapped, Pro-
vided, That: 

(1) The recipient states clearly on 
any written questionnaire used for this 
purpose or makes clear orally, if no 
written questionnaire is used, that the 
information requested is intended for 
use solely in connection with its reme-
dial action obligations or its voluntary 
action efforts; and 

(2) The recipient states clearly that 
the information is being requested on a 
voluntary basis, that it will be kept 
confidential, that refusal to provide it 
will not subject the applicant to any 
adverse treatment, and that it will be 
used only in accordance with this part. 

(d) Validity studies. For the purpose of 
paragraph (b)(2) of this section, a re-
cipient may base prediction equations 
on first year grades, but shall conduct 
periodic validity studies against the 
criterion of overall success in the edu-
cation program or activity in question 
in order to monitor the general valid-
ity of the test scores. 

§ 8b.21 Treatment of students. 
(a) General. No qualified handicapped 

student shall, on the basis of handicap, 
be excluded from participation in, be 

denied the benefits of, or otherwise be 
subjected to discrimination under any 
academic research, occupational train-
ing, housing, health insurance, coun-
seling, financial aid, physical edu-
cation, athletics, recreation, transpor-
tation, other extracurricular, or other 
post secondary education aid, benefits, 
or services to which this subpart ap-
plies. 

(b) A recipient to which this subpart 
applies that considers participation by 
students in education programs or ac-
tivities not operated wholly by the re-
cipient as part of, or equivalent to, 
education programs or activities oper-
ated by the recipient shall assure itself 
that the other education program or 
activity, as a whole, provides an equal 
opportunity for the participation of 
qualified handicapped persons. 

(c) A recipient to which this subpart 
applies may not, on the basis of handi-
cap exclude any qualified handicapped 
student from any course or study, or 
other part of its education program or 
activity. 

(d) A recipient to which this subpart 
applies shall operate its program or ac-
tivity in the most integrated setting 
appropriate. 

§ 8b.22 Academic adjustments. 
(a) Academic requirements. A recipient 

to which this subpart applies shall 
make such modifications to its aca-
demic requirements as are necessary to 
ensure that such requirements do not 
discriminate or have the effect of dis-
criminating, on the basis of handicap, 
against a qualified handicapped appli-
cant or student. Academic require-
ments that the recipient can dem-
onstrate are essential to the instruc-
tion being pursued by such student or 
to any directly related licensing re-
quirement will not be regarded as dis-
criminatory within the meaning of this 
section. Modifications may include 
changes in the length of time per-
mitted for the completion of degree re-
quirements, substitution of specific 
courses required for the completion of 
degree requirements, and adaptation of 
the manner in which specific courses 
are conducted. 

(b) Other rules. A recipient to which 
this subpart applies may not impose 
upon handicapped students other rules, 
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such as the prohibition of tape record-
ers in classrooms or of dog guides in 
campus buildings, that have the effect 
of limiting the participation of handi-
capped students in the recipient’s edu-
cation program or activity. 

(c) Course examinations. In its course 
examinations or other procedures for 
evaluating student’s academic achieve-
ment, a recipient to which this subpart 
applies shall provide such methods for 
evaluating the achievement of students 
who have a handicap that impairs sen-
sory, manual, or speaking skills as will 
best ensure that the results of the eval-
uation represents the student’s 
achievement in the course, rather than 
reflecting the student’s impaired sen-
sory, manual, or speaking skills (ex-
cept where such skills are the factors 
that the test purports to measure). 

(d) Auxiliary aids. (1) A recipient to 
which this subpart applies shall ensure 
that no handicapped student is denied 
the benefits of, excluded from partici-
pation in, or otherwise subjected to 
discrimination because of the absence 
of educational auxiliary aids for stu-
dents with impaired sensory, manual, 
or speaking skills. A recipient shall op-
erate each program or activity to 
which this subpart applies so that, 
when viewed in its entirety, auxiliary 
aids are readily available. 

(2) Auxiliary aids may include taped 
text, interpreters or other effective 
methods of making orally delivered 
materials available to students with 
hearing impairments, readers in librar-
ies for students with visual impair-
ments, classroom equipment adapted 
for use by students with manual im-
pairments, and other similar services 
and actions. Recipients need not pro-
vide attendants, individually pre-
scribed devices, readers for personal 
use or study, or other devices or serv-
ices of a personal nature. 

§ 8b.23 Housing provided by the recipi-
ent. 

(a) A recipient that provides housing 
to its nonhandicapped students shall 
provide comparable, convenient, and 
accessible housing to handicapped stu-
dents at the same cost as to others. At 
the end of transition period provided 
for in subpart C, such housing shall be 
available in sufficient quantity and va-

riety so that the scope of handicapped 
students choice of living accommoda-
tions is, as a whole, comparable to that 
of nonhandicapped students. 

(b) Other housing. A recipient that as-
sists any agency, organization, or per-
son in making housing available to any 
of its students shall take such action 
as may be necessary to assure itself 
that such housing is, as a whole, made 
available in a manner that does not re-
sult in discrimination on the basis of 
handicap. 

§ 8b.24 Financial and employment as-
sistance to students. 

(a) Provision of financial assistance. (1) 
In providing financial assistance to 
qualified handicapped individuals, a re-
cipient to which this subpart applies 
may not (i) on the basis of handicap, 
provide less assistance than is provided 
to nonhandicapped persons, limit eligi-
bility for assistance, or otherwise dis-
criminate or (ii) assist any entity or 
person that provides assistance to any 
of the recipient’s students in a manner 
that discriminates against qualified 
handicapped individuals on the basis of 
handicap. 

(2) A recipient may administer or as-
sist in the administration of scholar-
ships, fellowships, or other forms of fi-
nancial assistance established under 
wills, trust, bequest, or similar legal 
instruments that require awards to be 
made on the basis of factors that dis-
criminate or have the effect of dis-
criminating on the basis of handicap 
only if the overall effect of the award 
of scholarships, fellowships, and other 
forms of financial assistance is not dis-
criminatory on the basis of handicap. 

(b) Assistance in making available out-
side employment. A recipient that as-
sists any agency, organization, or per-
son in providing employment opportu-
nities to any of its students shall as-
sure itself that such employment op-
portunities, as a whole, are made avail-
able in a manner that would not vio-
late subpart B if they were provided by 
the recipient. 

(c) Employment of student by recipients. 
A recipient that employs any of its stu-
dents may not do so in a manner that 
violates subpart B. 
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§ 8b.25 Nonacademic services. 
(a) Physical education and athletics. (1) 

In providing physical education courses 
and athletics and similar aid, benefits, 
or services to any of its students, a re-
cipient to which this subpart applies 
may not discriminate on the basis of 
handicap. A recipient that offers phys-
ical education courses or that operates 
or sponsors intercollegiate, club, or in-
tramural athletics shall provide to 
qualified handicapped students an 
equal opportunity for participation in 
these activities. 

(2) A recipient may offer to handi-
capped students physical education and 
athletic activities that are separate or 
different only if separation of differen-
tiation is consistent with the require-
ments of § 8b.22(d) and only if no quali-
fied handicapped student is denied the 
opportunity to compete for teams or to 
participate in courses that are not sep-
arate or different. 

(b) Counseling and placement services. 
A recipient to which this subpart ap-
plies that provides personal, academic, 
or vocational counseling guidance, or 
placement services to its students shall 
provide these services without dis-
crimination on the basis of handicap. 
The recipient shall ensure that quali-
fied handicapped students are not 
counseled toward more restrictive ca-
reer objectives than are nonhandi-
capped students with similar interests 
and abilities. This requirement does 
not preclude a recipient from providing 
factual information about licensing 
and certification requirements that 
may present obstacles to handicapped 
persons in their pursuit of particular 
careers. 

(c) Social organizations. A recipient 
that provides significant assistance to 
fraternities, sororities, or similar orga-
nizations shall assure itself that the 
membership practices of such organiza-
tions do not permit discrimination oth-
erwise prohibited by this subpart. 

Subpart E—Procedures 

§ 8b.26 Procedures. 
The enforcement provisions applica-

ble to Title VI of the Civil Rights Act 
of 1964 found at §§ 8.7 through 8.15 of 
this subtitle shall apply to this part. 

PART 8c—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS 
OF HANDICAP IN PROGRAMS 
OR ACTIVITIES CONDUCTED BY 
THE DEPARTMENT OF COM-
MERCE 

Sec. 
8c.1 Purpose. 
8c.2 Application. 
8c.3 Definitions. 
8c.4–8c.9 [Reserved] 
8c.10 Self-evaluation. 
8c.11 Notice. 
8c.12–8c.29 [Reserved] 
8c.30 General prohibitions against discrimi-

nation. 
8c.31–8c.39 [Reserved] 
8c.40 Employment. 
8c.41–8c.48 [Reserved] 
8c.49 Program accessibility: Discrimination 

prohibited. 
8c.50 Program accessibility: Existing facili-

ties. 
8c.51 Program accessibility: New construc-

tion and alterations. 
8c.52–8c.59 [Reserved] 
8c.60 Communications. 
8c.61–8c.69 [Reserved] 
8c.70 Compliance procedures. 

AUTHORITY: 29 U.S.C 794. 

SOURCE: 53 FR 19277, May 27, 1988, unless 
otherwise noted. 

§ 8c.1 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. 

§ 8c.2 Application. 
This part applies to all programs or 

activities conducted by the agency ex-
cept for programs or activities con-
ducted outside the United States that 
do not involve individuals with handi-
caps in the United States. 

§ 8c.3 Definitions. 
For purposes of this part, the term— 
Agency means the Department of 

Commerce. 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
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Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, and other similar 
services and devices. Auxiliary aids 
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices 
for deaf persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Individual with handicaps means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 
As used in this definition, the phrase: 

(1) ‘‘Physical or mental impairment’’ 
includes— 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 

mental illness, and specific learning 
disabilities. The term ‘‘physical or 
mental impairment’’ includes, but is 
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and alco-
holism 

(2) ‘‘Major life activities’’ includes 
functions such as caring for one’s self, 
performing manual tasks, walking, see-
ing, hearing, speaking, breathing, 
learning, and working. 

(3) ‘‘Has a record of such an impair-
ment’’ means has a history of, or has 
been misclassified as having, a mental 
or physical impairment that substan-
tially limits one or more major life ac-
tivities. 

(4) ‘‘Is regarded as having an impair-
ment’’ means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others towards such impair-
ment; or 

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as 
having such an impairment. 

Qualified individual with handicaps 
means— 

(1) With respect to any agency pro-
gram or activity under which a person 
is required to perform services or to 
achieve a level of accomplishment, an 
individual with handicaps who meets 
the essential eligibility requirements 
and who can achieve the purpose of the 
program or activity without modifica-
tions in the program or activity that 
the agency can demonstrate would re-
sult in a fundamental alteration in its 
nature; 

(2) With respect to any other pro-
gram or activity, an individual with 
handicaps who meets the essential eli-
gibility requirements for participation 
in, or receipt of benefits from, that pro-
gram or activity; and 
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(3) ‘‘Qualified handicapped person’’ as 
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is 
made applicable to this part by § 8c.40. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of 
1978) Pub. L. 95–602, 92 Stat. 2955); and 
the Rehabilitation Act Amendments of 
1986 (Pub. L. 99–506, 100 Stat. 1810). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

[53 FR 19277, May 27, 1988; 53 FR 25722, July 
8, 1988] 

§§ 8c.4–8c.9 [Reserved] 

§ 8c.10 Self-evaluation. 
(a) The agency shall, by July 26, 1989, 

evaluate its current policies and prac-
tices, and the effects thereof, that do 
not or may not meet the requirements 
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with 
handicaps, to participate in the self- 
evaluation process by submitting com-
ments (both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made. 

§ 8c.11 Notice. 
The agency shall make available to 

employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 

such manner as the Secretary of Com-
merce or the Secretary’s designee finds 
necessary to apprise such persons of 
the protections against discrimination 
assured them by section 504 and this 
regulation. 

§§ 8c.12–8c.29 [Reserved] 

§ 8c.30 General prohibitions against 
discrimination. 

(a) No qualified individual with 
handicaps shall, on the basis of handi-
cap, be excluded from participation in, 
be denied the benefits of, or otherwise 
be subjected to discrimination under 
any program or activity conducted by 
the agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified individual with 
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit, 
or service; 

(ii) Afford a qualified individual with 
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit, 
or service that is not equal to that af-
forded others; 

(iii) Provide a qualified individual 
with handicaps with an aid, benefit, or 
service that is not as effective in af-
fording equal opportunity to obtain the 
same result, to gain the same benefit, 
or to reach the same level of achieve-
ment as that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to individuals with 
handicaps or to any class of individuals 
with handicaps than is provided to oth-
ers unless such action is necessary to 
provide qualified individuals with 
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others; 

(v) Deny a qualified individual with 
handicaps the opportunity to partici-
pate as a member of a planning or advi-
sory board; or 

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 
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(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified individuals with 
handicaps to discrimination on the 
basis of handicaps; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to in-
dividuals with handicaps. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude individuals with handi-
caps from, deny them the benefits of, 
or otherwise subject them to discrimi-
nation under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program with respect to individ-
uals with handicaps. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individ-
uals with handicaps to discrimination 
on the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified individ-
uals with handicaps to discrimination 
on the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
individuals with handicaps to discrimi-
nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by 
the agency are not, themselves, cov-
ered by this part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class 
of individuals with handicaps from a 
program limited by Federal statute or 
Executive order to a different class of 

individuals with handicaps is not pro-
hibited by this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified individuals with handicaps. 

§§ 8c.31–8c.39 [Reserved] 

§ 8c.40 Employment. 
No qualified individual with handi-

caps shall, on the basis of handicap, be 
subjected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR Part 1613, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 8c.41–8c.48 [Reserved] 

§ 8c.49 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 8c.50, no qualified individual with 
handicaps shall, because the agency’s 
facilities are inaccessible to or unus-
able by individuals with handicaps, be 
denied the benefits of, be excluded from 
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

§ 8c.50 Program accessibility: Existing 
facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by individuals with handicaps. 
This paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by individuals 
with handicaps; or 

(2) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00122 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



113 

Office of the Secretary, Commerce § 8c.60 

result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
section § 8c.50(a) would result in such 
alteration or burdens. The decision 
that compliance would result in such 
alteration or burdens must be made by 
the Secretary of Commerce or the Sec-
retary’s designee after considering all 
agency resources available for use in 
the funding and operation of the con-
ducted program or activity, and must 
be accompanied by a written statement 
of the reasons for reaching that conclu-
sion. If an action would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that individuals with 
handicaps receive the benefits and 
services of the program or activity. 

(b) Methods. The agency may comply 
with the requirements of this section 
through such means as redesign of 
equipment, reassignment of services to 
accessible buildings, assignment of 
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities, 
use of accessible rolling stock, or any 
other methods that result in making 
its programs or activities readily ac-
cessible to and usable by individuals 
with handicaps. The agency is not re-
quired to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified individuals with 
handicaps in the most integrated set-
ting appropriate. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
September 26, 1988, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 

by July 26, 1991, but in any event as ex-
peditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
January 26, 1989, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including individuals with 
handicaps or organizations rep-
resenting individuals with handicaps, 
to participate in the development of 
the transition plan by submitting com-
ments (both oral and written). A copy 
of the transition plan shall be made 
available for public inspection. The 
plan shall, at a minimum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its program or activities to 
individuals with handicaps; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 8c.51 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by individuals with handi-
caps. The definitions, requirements, 
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607, 
apply to buildings covered by this sec-
tion. 

§§ 8c.52–8c.59 [Reserved] 

§ 8c.60 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 
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(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with handicaps 
an equal opportunity to participate in, 
and enjoy the benefits of, a program or 
activity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the individual with handi-
caps. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applications and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signs at 
a primary entrance to each of its inac-
cessible facilities, directing users to a 
location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 8c.60 would re-
sult in such alteration or burdens. The 
decision that compliance would result 
in such alteration of burdens must be 
made by the Secretary of Commerce or 
the Secretary’s designee after consid-
ering all agency resources available for 
use in the funding and operation of the 
conducted program or activity, and 
must be accompanied by a written 
statement of the reasons for reaching 
that conclusion. If an action required 

to comply with this section would re-
sult in such an alteration or such bur-
dens, the agency shall take any other 
action that would not result in such an 
alteration or such burdens but would 
nevertheless ensure that, to the max-
imum extent possible, individuals with 
handicaps receive the benefits and 
services of the program or activity. 

§§ 8c.61–8.69 [Reserved] 

§ 8c.70 Compliance procedures 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR Part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Chief of the Compliance 
Divison shall be responsible for coordi-
nating implemention of this section. 
Complaints may be sent to Chief, Com-
pliance Division, Office of Civil Rights, 
Room 6012, Herbert C. Hoover Building, 
14th and Constitution Avenue, Wash-
ington, DC, 20230. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), is not readily ac-
cessible to and usable by individuals 
with handicaps. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
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complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 8c.70(g). The agency may 
extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the Assistant Sec-
retary for Administration. 

(j) The Assistant Secretary for Ad-
ministration shall notify the complain-
ant of the results of the appeal within 
60 days of the receipt of the request. If 
the Assistant Secretary for Adminis-
tration determines that additional in-
formation is needed from the complain-
ant, he or she shall have 60 days from 
the date of receipt of the additonal in-
formation to make his or her deter-
mination on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of the section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[53 FR 19277, May 27, 1988; 53 FR 25722, July 
8, 1988] 

PART 9—PROCEDURES FOR A VOL-
UNTARY LABELING PROGRAM 
FOR HOUSEHOLD APPLIANCES 
AND EQUIPMENT TO EFFECT EN-
ERGY CONSERVATION 

Sec. 
9.0 Purpose. 
9.1 Goal of program. 
9.2 Definitions. 
9.3 Appliances and equipment included in 

program. 
9.4 Development of voluntary energy con-

servation specifications. 
9.5 Participation of manufacturers. 
9.6 Termination of participation. 
9.7 Department of Commerce energy con-

servation mark. 
9.8 Amendment or revision of voluntary en-

ergy conservation specifications. 

9.9 Consumer education. 
9.10 Coordination with State and local pro-

grams. 
9.11 Annual report. 

AUTHORITY: Sec. 2, 31 Stat. 1449, as amend-
ed, sec. 1, 64 Stat. 371; 15 U.S.C. 272, Reorga-
nization Plan No. 3 of 1946, Part VI; Message 
from the President of the United States Con-
cerning Energy Resources, April 18, 1973 (119 
Cong. Rec. H2886). 

SOURCE: 38 FR 29574, Oct. 26, 1973, unless 
otherwise noted. 

§ 9.0 Purpose. 
The purpose of this part is to estab-

lish procedures relating to the Depart-
ment’s voluntary labeling program for 
household appliances and equipment to 
promote and effect energy conserva-
tion. 

§ 9.1 Goal of program. 
(a) This program was initiated in re-

sponse to the direction of President 
Nixon in his 1973 Energy Message that 
the Department of Commerce in co-
operation with the Council on Environ-
mental Quality and the Environmental 
Protection Agency develop a voluntary 
labeling program which would apply to 
energy-consuming home appliances. 

(b) The goal of this program is to en-
courage manufacturers to provide con-
sumers, at the point of sale, with infor-
mation on the energy consumption and 
energy efficiency of household appli-
ances and equipment. Such informa-
tion, presented in a uniform manner 
readily understandable to consumers, 
would be displayed on labels attached 
to or otherwise provided with the ap-
pliances or equipment. The labels will 
include a system intended to make it 
possible for consumers to compare by 
cost or otherwise the energy consump-
tion and energy efficiency characteris-
tics when purchasing household appli-
ances and equipment and to select 
those that can effect savings in energy 
consumption. 

§ 9.2 Definitions. 
(a) The term Secretary means the Sec-

retary of Commerce. 
(b) The term manufacturer means any 

person engaged in the manufacturing 
or assembling of new appliances or 
equipment in the United States, or in 
the importing of such products for sale 
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or resale, or any person whose brand or 
trademark appears on such products 
who owns such brand or trademark and 
has authorized its use on such prod-
ucts, if the brand or trademark of the 
person actually manufacturing or as-
sembling the products does not appear 
on the products. 

(c) The term energy consumption 
means the energy resources used by ap-
pliances or equipment under conditions 
of use approximating actual operating 
conditions insofar as practical as deter-
mined through test procedures con-
tained or identified in a final Vol-
untary Energy Conservation Specifica-
tion published under § 9.4(e). 

(d) The term energy efficiency means 
the energy use of appliances or equip-
ment relative to their output of serv-
ices, as determined through test proce-
dures contained or identified in a final 
Voluntary Energy Conservation Speci-
fication published under § 9.4(e). 

(e) The term consumer means the first 
person who purchases a new appliance 
or item of equipment for purposes 
other than resale. 

(f) The term class of appliance or 
equipment means a group of appliances 
or equipment whose functions or fea-
tures are similar, and whose functional 
output covers a range that may be of 
interest to consumers. 

(g) The term Specification means a 
Voluntary Energy Conservation Speci-
fication developed under § 9.4. 

(h) The term label means printed 
matter affixed to or otherwise provided 
with appliances or equipment and 
meeting all the requirements called for 
in a Voluntary Energy Conservation 
Specification published under § 9.4(e). 

[38 FR 29574, Oct. 26, 1973, as amended at 40 
FR 33966, Aug. 13, 1975] 

§ 9.3 Appliances and equipment in-
cluded in program. 

The appliances and equipment in-
cluded in this program are room and 
central air conditioners, household re-
frigerators, home freezers, clothes 
washers, dishwashers, clothes dryers, 
kitchen ranges and ovens, water heat-
ers, comfort heating equipment, and 
television receivers. Additional appli-
ances and equipment may be included 
in the program by the Secretary pursu-
ant to rule making procedures as set 

out in 5 U.S.C. 553. Individual units of 
appliances and equipment manufac-
tured for export are not included in 
this program. 

[38 FR 29574, Oct. 26, 1973, as amended at 40 
FR 33966, Aug. 13, 1975] 

§ 9.4 Development of voluntary energy 
conservation specifications. 

(a) The Secretary in cooperation with 
appropriate Federal agencies and in co-
operation with affected manufacturers, 
distributors, retailers, consumers, en-
vironmentalists, and other interested 
parties shall develop proposed Speci-
fications for the specific classes of ap-
pliances and equipment covered under 
§ 9.3. 

(b) Each Specification shall as a min-
imum include: 

(1) A description of the class of appli-
ance or equipment covered by the 
Specification, listing the distribution 
of energy efficiencies for that class of 
appliance or equipment. 

(2) Listings or descriptions of test 
methods to be used in measuring the 
energy consumption and/or energy effi-
ciency characteristics of the class of 
appliance or equipment. 

(3) A prototype Label and directions 
for displaying the Label on or with ap-
pliances or equipment of that class. 
The Label shall be prominent, read-
able, and visible and shall include in-
formation that will assist the con-
sumer in comparing by cost or other-
wise the energy consumption and/or en-
ergy efficiency characteristics of a par-
ticular appliance or item of equipment 
with all others in its class. The Label 
shall also include the Department of 
Commerce Energy Conservation Mark 
specified in § 9.7. 

(4) Conditions for the participation of 
manufacturers in the program. 

(c) The test methods listed or de-
scribed in the Specification pursuant 
to § 9.4(b)(2) shall be those described in 
existing nationally-recognized vol-
untary standards where such methods 
are appropriate. Where appropriate test 
methods do not so exist, they will be 
developed by the Department of Com-
merce in cooperation with interested 
parties. 

(d) The Secretary upon development 
of a proposed Specification shall pub-
lish in the FEDERAL REGISTER a notice 
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giving the complete text of the pro-
posed Specification, and any other per-
tinent information, and inviting any 
interested person to submit written 
comments on the proposed Specifica-
tion within 30 days after its publica-
tion in the FEDERAL REGISTER, unless 
another time limit is provided by the 
Secretary. Interested persons wanting 
to express their views in an informal 
hearing may do so if, within 15 days 
after the proposed Specification is pub-
lished in the FEDERAL REGISTER, they 
request the Secretary to hold a hear-
ing. Such informal hearings shall be 
held so as to give all interested persons 
opportunity for the oral presentation 
of data, views, or arguments in addi-
tion to the opportunity to make writ-
ten submissions. Notice of such hear-
ings shall be published in the FEDERAL 
REGISTER. A transcript shall be kept of 
any oral presentations. 

(e) The Secretary, after consideration 
of all written and oral comments and 
other materials received in accordance 
with paragraph (d) of this section, shall 
publish in the FEDERAL REGISTER with-
in 30 days after the final date for re-
ceipt of comments, or as soon as prac-
ticable thereafter, a notice either: 

(1) Giving the complete text of a final 
Specification, including conditions of 
use, and stating that any manufacturer 
of appliances or equipment in the class 
concerned desiring voluntarily to use 
the Label and Energy Conservation 
Mark with such appliances or equip-
ment must advise the Department of 
Commerce; or 

(2) Stating that the proposed Speci-
fication will be further developed be-
fore final publication; or 

(3) Withdrawing the proposed Speci-
fication from further consideration. 

§ 9.5 Participation of manufacturers. 
(a) Manufacturers desiring to partici-

pate in this program will so notify the 
Department of Commerce. The notifi-
cation will identify the particular 
Specification to be used and the manu-
facturer’s model numbers for the prod-
ucts to be labeled. The notification will 
also state that the manufacturer will 
abide by all conditions contained in the 
Specification and will desist from 
using the Label and Energy Conserva-
tion Mark if requested by the Depart-

ment of Commerce under the provi-
sions of § 9.6. 

(b) The conditions for participation 
will be set out in the Specification and 
will include, but not be limited to, the 
following: 

(1) Prior to the use of a Label the 
manufacturer will make or have made 
the measurements to obtain the infor-
mation required for inclusion on the 
Label and, if requested, will forward 
within 30 days such measurement data 
to the Department of Commerce. Such 
measurement data will be kept on file 
by the manufacturer or his agent for 
two years after that model of appliance 
or equipment is no longer manufac-
tured unless otherwise provided in the 
Specification. The use of independent 
test laboratories or national certifi-
cation programs available to any man-
ufacturer is acceptable for the purposes 
of this program. 

(2) The manufacturer will describe 
the test results on the Label as pre-
scribed in the Specification. 

(3) The manufacturer will display or 
arrange to display, in accordance with 
the appropriate Specification, the 
Label on or with each individual unit 
of appliance or equipment within the 
subject class and with the same brand 
name manufactured by him except for 
units exported from the United States. 
All models with the same brand name 
that fall within the class must be in-
cluded in the program unless they are 
for export only. 

(4) The manufacturer agrees at his 
expense to comply with any reasonable 
request of the Department of Com-
merce to have appliances or equipment 
manufactured by him tested to deter-
mine that testing has been done ac-
cording to the relevant Specification. 

(5) Manufacturers may reproduce the 
Department of Commerce Labels and 
Energy Conservation Mark in adver-
tising provided that the entire Label, 
complete with all information required 
to be displayed at the point of retail 
sale, is shown legibly. 

§ 9.6 Termination of participation. 

(a) The Department of Commerce 
upon finding that a manufacturer is 
not complying with the conditions of 
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participation set out in these proce-
dures or in a Specification may termi-
nate upon 30 days notice the manufac-
turer’s participation in the program: 
Provided, That the manufacturer shall 
first be given an opportunity to show 
cause why the participation should not 
be terminated. Upon receipt of a notice 
of termination, a manufacturer may 
request within 30 days a hearing under 
the provisions of 5 U.S.C. 558. 

(b) A manufacturer may at any time 
terminate his participation and respon-
sibilities under this program with re-
gard to a specific class of products by 
giving written notice to the Secretary 
that he has discontinued use of the 
Label and Energy Conservation Mark 
for all appliances or equipment within 
that class. 

§ 9.7 Department of Commerce energy 
conservation mark. 

The Department of Commerce shall 
develop an Energy Conservation Mark 
which shall be registered in the U.S. 
Patent Office under 15 U.S.C. 1054 for 
use on each Label described in a Speci-
fication. 

§ 9.8 Amendment or revision of vol-
untary energy conservation speci-
fications. 

The Secretary may by order amend 
or revise any Specification published 
under § 9.4. The procedure applicable to 
the establishment of a Specification 
under § 9.4 shall be followed in amend-
ing or revising such Specification. 
Such amendment or revision shall not 
apply to appliances or equipment man-
ufactured prior to the effective date of 
the amendment or revision. 

§ 9.9 Consumer education. 

The Department of Commerce, in 
close cooperation and coordination 
with interested Government agencies, 
appropriate industry trade associations 
and industry members, and interested 
consumers and environmentalists shall 
carry out a program to educate con-
sumers relative to the significance of 
the labeling program. Some elements 
of this program shall also be directed 
toward informing retailers and other 
interested groups about the program. 

§ 9.10 Coordination with State and 
local programs. 

The Department of Commerce will 
establish and maintain an active pro-
gram of communication with appro-
priate state and local government of-
fices and agencies and will furnish and 
make available information and assist-
ance that will promote to the greatest 
practicable extent uniformity in State, 
local, and Federal programs for the la-
beling of household appliances and 
equipment to effect energy conserva-
tion. 

§ 9.11 Annual report. 
The Secretary will prepare an annual 

report of activities under the program, 
including an evaluation of the program 
and a list of participating manufactur-
ers and classes of appliances and equip-
ment. 

PART 10—PROCEDURES FOR THE 
DEVELOPMENT OF VOLUNTARY 
PRODUCT STANDARDS 

Sec. 
10.0 General. 
10.1 Initiating development of a new stand-

ard. 
10.2 Funding. 
10.3 Development of a proposed standard. 
10.4 Establishment of the Standard Review 

Committee. 
10.5 Development of a recommended stand-

ard. 
10.6 Procedures for acceptance of a rec-

ommended standard. 
10.7 Procedure when a recommended stand-

ard is not supported by a consensus. 
10.8 Standing Committee. 
10.9 Publication of a standard. 
10.10 Review of published standards. 
10.11 Revision or amendment of a standard. 
10.12 Editorial changes. 
10.13 Withdrawal of a published standard. 
10.14 Appeals. 
10.15 Interpretations. 
10.16 Effect of procedures. 

AUTHORITY: Sec. 2.31 Stat. 1449, as amend-
ed, sec. 1, .64 Stat 371; 15 U.S.C. 272, Reorga-
nization Plan No. 3 of 1946, Part VI (3 CFR 
1943–1948 Comp., p. 1065). 

SOURCE: 51 FR 22497, June 20, 1986, unless 
otherwise noted. 

§ 10.0 General. 
(a) Introduction. The Department of 

Commerce (hereinafter referred to as 
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the ‘‘Department’’) recognizes the im-
portance, the advantages, and the ben-
efits of voluntary standards and stand-
ardization activities. Such standards 
may cover, but are not limited to, 
terms, classes, sizes (including quan-
tities of packaged consumer commod-
ities), dimensions, capacities, quality 
levels, performance criteria, inspection 
requirements, marking requirements, 
testing equipment, test procedures and 
installation procedures. Economic 
growth is promoted through: 

(1) Reduction of manufacturing costs, 
inventory costs, and distribution costs; 

(2) Better understanding among man-
ufacturers, producers, or packagers 
(hereinafter referred to as producers), 
distributors, users, and consumers; and 

(3) Simplification of the purchase, in-
stallation, and use of the product being 
standardized. 

(b) Requirements for Department of 
Commerce sponsorship. The Department 
may sponsor the development of a vol-
untary Product Standard if, upon re-
ceipt of a request, the Department de-
termines that: 

(1) The proposed standard is likely to 
have substantial public impact; 

(2) The proposed standard reflects the 
broad interest of an industry group or 
an organization concerned with the 
manufacture, production, packaging, 
distribution, testing, consumption, or 
use of the product, or the interest of a 
Federal or State agency; 

(3) The proposed standard would not 
duplicate a standard published by, or 
actively being developed or revised by, 
a private standards-writing organiza-
tion to such an extent that it would 
contain similar requirements and test 
methods for identical types of prod-
ucts, unless such duplication was 
deemed by the Department to be in the 
public interest; 

(4) Lack of government sponsorship 
would result in significant public dis-
advantage for legal reasons or reasons 
of domestic and international trade; 

(5) The proposed standard is not ap-
propriate for development and mainte-
nance by a private standards-writing 
organization; and 

(6) The proposed standard will be 
funded by a proponent organization or 
government agency to cover costs for 

administrative and technical support 
services provided by the Department. 

(c) Role of the Department. The De-
partment assists in the establishment 
of a Voluntary Product Standard as 
follows: 

(1) Acts as an unbiased coordinator in 
the development of the standard; 

(2) Provides editorial assistance in 
the preparation of the standard; 

(3) Supplies such assistance and re-
view as is required to assure the tech-
nical soundness of the standard; 

(4) Seeks satisfactory adjustment of 
valid points of disagreement; 

(5) Determines the compliance with 
the criteria established in these proce-
dures for such voluntary standards; 

(6) Provides secretarial functions for 
each committee appointed by the De-
partment under these procedures; 

(7) Publishes the standard as a public 
document; 

(8) Administers the funds for admin-
istrative and technical support serv-
ices; and 

(9) Seeks listing for standards devel-
oped under these procedures as Amer-
ican National Standards through the 
American National Standards Insti-
tute, when deemed appropriate by the 
Department. 

(d) Role of producers, distributors, 
users, and consumers. Producers, dis-
tributors, users, consumers, and other 
interested groups may contribute to 
the development of a Voluntary Prod-
uct Standard as follows: 

(1) Initiate and participate in the de-
velopment of the standard; 

(2) Provide technical or other rel-
evant counsel, as appropriate, relating 
to the standard; 

(3) Promote the use of, and support 
for, the standard; and 

(4) Assist in keeping the standard 
current with respect to advancing tech-
nology and marketing practices. 

(e) Role of the National Institute of 
Standards & Technology. The National 
Institute of Standards & Technology 
(NIST) administers these procedures 
for the Department. Any communica-
tions concerning these procedures (e.g., 
questions, clarifications, appeals) 
should be addressed to the Office of 
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Product Standards Policy, National In-
stitute of Standards & Technology, 
Gaithersburg, Maryland 20899. 

[51 FR 22497, June 20, 1986, as amended at 55 
FR 38315, Sept. 18, 1990] 

§ 10.1 Initiating development of a new 
standard. 

(a) Any group or association of pro-
ducers, distributors, users, or con-
sumers, or a testing laboratory, or a 
State or Federal agency, may request 
the Department to initiate the develop-
ment and publication of a Voluntary 
Product Standard under these proce-
dures. Requests shall be in writing, 
signed by a representative of the group 
or agency, and forwarded to the De-
partment. The initial request may be 
accompanied by a copy of a draft of the 
suggested standard. 

(b) The request shall include a com-
mitment to provide sufficient funding 
to cover all costs associated with the 
development and maintenance of the 
proposed Voluntary Product Standard. 

(c) The Department may require ad-
ditional information such as technical, 
marketing, or other appropriate data 
essential to discussion and develop-
ment of the proposed standard, includ-
ing, but not limited to, physical, me-
chanical, chemical, or performance 
characteristics, and production figures. 

(d) Upon receipt of an appropriate re-
quest and after a determination by the 
Department that the development of a 
Voluntary Product Standard is justi-
fied, the Department may initiate the 
development by requesting that a draft 
of the suggested standard be prepared 
by an appropriate committee, provided 
such a draft has not previously been 
submitted under paragraph (a) of this 
section. 

(e) The Department may initiate the 
development of a Voluntary Product 
Standard, if such action is deemed by 
the Department to be in the public in-
terest, notwithstanding the absence of 
a request from an outside source. A 
voluntary standard initiated by the De-
partment shall be processed in accord-
ance with all requirements of these 
procedures and shall be developed in 
the same manner as a voluntary stand-
ard initiated by any group referred to 
in paragraph (a) of this section. 

(f) An agreement regarding funding 
procedures and receipt of a deposit es-
timated by the Department to be suffi-
cient to cover the first year’s costs 
shall occur prior to the initiation of 
any project. 

§ 10.2 Funding. 

Groups who represent producers, dis-
tributors, consumers or users, or others 
that wish to act or continue to act as 
proponent organizations for the devel-
opment or maintenance of a Voluntary 
Product Standard will be required to 
pay for administrative and technical 
support services provided by the Na-
tional Institute of Standards & Tech-
nology and such other direct or indi-
rect costs associated with the develop-
ment or maintenance of that standard 
as may be deemed appropriate by the 
Department, including costs to the De-
partment in connection with the oper-
ation of the Standard Review Com-
mittee and the Standing Committee. 
Funds may also be provided by a gov-
ernment agency at the request of a pro-
ponent organization or when acting on 
its own behalf for the development or 
maintenance of a Voluntary Product 
Standard. Proponents of standards that 
meet sponsorship criteria established 
in these procedures shall furnish an 
initial deposit of funds sufficient to 
cover the first year’s services and other 
costs. Estimated annual costs will be 
based on an hourly rate for salary and 
overhead established by the Depart-
ment for the National Institute of 
Standards & Technology’s administra-
tive and technical support services plus 
estimates of direct costs to provide 
funds for such items as the travel of 
consumer representatives unable to 
otherwise attend committee meetings, 
travel for Department staff, and print-
ing costs. Project funds will be re-
viewed annually. Excess funds may be 
refunded or applied to the next ac-
counting period. Should funds from de-
posits be inadequate during an ac-
counting period, work on the project 
will continue only if funds are restored 
to a level estimated adequate to com-
plete the 12-month period. 

[51 FR 22497, June 20, 1986, as amended at 55 
FR 38315, Sept. 18, 1990] 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00130 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



121 

Office of the Secretary, Commerce § 10.4 

§ 10.3 Development of a proposed 
standard. 

(a) A proposed standard as submitted 
to the Department: 

(1) Shall be based on adequate tech-
nical information, or, in the case of 
size standards (including standards 
covering the quantities for packaged 
consumer commodities), on adequate 
marketing information, or both, as de-
termined to be appropriate by the De-
partment; 

(2) Shall not be contrary to the pub-
lic interest; 

(3) Shall be technically appropriate 
and such that conformance or non-
conformance with the standard can be 
determined either during or after the 
manufacturing process by inspection or 
other procedures which may be utilized 
by either an individual or a testing fa-
cility competent in the particular 
field; 

(4) Shall follow the format prescribed 
by the National Institute of Standards 
& Technology. (Copies of the rec-
ommended format may be obtained 
from the Office of Product Standards 
Policy, National Institute of Standards 
& Technology, Gaithersburg, Maryland 
20899.); 

(5) Shall include performance re-
quirements if such are deemed by the 
Department to be technically sound, 
feasible, and practical, and the inclu-
sion of such is deemed to be appro-
priate; 

(6) May include dimensions, sizes, 
material specifications, product re-
quirements, design stipulations, com-
ponent requirements, test methods, 
testing equipment descriptions, and in-
stallation procedures. The appropriate-
ness of the inclusion in a standard of 
any particular item listed in this sub-
paragraph shall be determined by the 
Department; and 

(7) Shall be accompanied by rational 
statements pertaining to the require-
ments and test methods contained in 
the standard, if deemed necessary by 
the Department. 

(b) A proposed standard that is deter-
mined by the Department to meet the 
criteria set forth in paragraph (a) of 
this section may be subjected to fur-
ther review by an appropriate indi-
vidual, committee, organization, or 
agency (either government or non-

government, but not associated with 
the proponent group). 

(c) A proposed standard may be cir-
culated by the Department to appro-
priate producers, distributors, users, 
consumers, and other interested groups 
for consideration and comment as well 
as to others requesting the opportunity 
to comment. 

(d) The proponent group or appro-
priate committee which drafted the 
initial proposal under § 10.1(d) shall 
consider all comments and suggestions 
submitted by the reviewer designated 
under paragraph (b) of this section, and 
those received by the Department as a 
result of any circulation under para-
graph (c) of this section, and may make 
such adjustments in the proposal as are 
technically sound and as are believed 
to cause the standard to be generally 
acceptable to producers, distributors, 
users, consumers, and other interested 
parties. The proposal will then be sub-
mitted to the Department for further 
processing. 

[51 FR 22497, June 20, 1986, as amended at 55 
FR 38315, Sept. 18, 1990] 

§ 10.4 Establishment of the Standard 
Review Committee. 

(a) The Department shall establish 
and appoint the members of a Standard 
Review Committee within a reasonable 
time after receiving a proposed stand-
ard. The committee shall consist of 
qualified representatives of producers, 
distributors, and users or consumers of 
product for which a standard is sought 
or any other appropriate general inter-
est groups such as State and Federal 
agencies. When requested by the Stand-
ard Review Committee, the Depart-
ment shall appoint one voting member 
from among the representatives of the 
Federal agencies, other than the De-
partment of Commerce. All other rep-
resentatives of Federal agencies on the 
Standard Review Committees shall be 
advisory nonvoting members. (Alter-
nates to committee members may be 
designated by the Department.) When 
deemed appropriate by the Depart-
ment, project funds under § 10.2 may be 
made available to assure participation 
by consumer interests on the com-
mittee at required meetings. 

(b) A Standard Review Committee 
may remain in existence for a period 
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necessary for the final development of 
the standard, or for 2 years, whichever 
is less. 

(c) The Department shall be respon-
sible for the organization of the com-
mittee. Any formal operating proce-
dures developed by the committee shall 
be subject to approval by the Depart-
ment. The committee may conduct 
business either in a meeting or through 
correspondence, but only if a quorum 
participates. A quorum shall consist of 
two-thirds of all voting members of the 
committee. A majority of the voting 
members of the committee partici-
pating shall be required to approve any 
actions taken by the committee except 
for the action of recommending a 
standard to the Department, the re-
quirements for which are contained in 
§ 10.5(b). 

§ 10.5 Development of a recommended 
standard. 

(a) The Standard Review Committee, 
with the guidance and assistance of the 
Department and, if appropriate, the re-
viewer designated under § 10.3(b), shall 
review a proposed standard promptly. 
If the committee finds that the pro-
posal meets the requirements set forth 
in § 10.3(a), it may recommend to the 
Department that the proposal be cir-
culated for acceptance under § 10.6. If, 
however, the committee finds that the 
proposal being reviewed does not meet 
the requirements set forth in § 10.3(a), 
the committee shall change the pro-
posal, after consulting with the pro-
ponent group, so that these require-
ments are met, before recommending 
such proposal to the Department. 

(b) The recommendation of a stand-
ard by the Standard Review Committee 
shall be approved by at least three- 
quarters, or rejected by more than one- 
quarter, of all of the members of the 
committee eligible to vote. The voting 
on the recommendation of a standard 
shall be conducted by the Department 
if conducted by letter ballot. If such 
voting is accomplished at a meeting of 
the committee, the balloting shall be 
either by roll call or by signed written 
ballot conducted by the Department or 
the chairman of this committee. If con-
ducted by the chairman, a report of the 
vote shall be made to the Department 
within 15 days. If the balloting at the 

meeting does not result in either ap-
proval by at least three-quarters of all 
members (or alternates) eligible to 
vote (whether present or not), or rejec-
tion by more than one-quarter of the 
members (or alternates) or the com-
mittee eligible to vote, the balloting 
shall be disregarded and the Depart-
ment shall subsequently conduct a let-
ter ballot of all members of the com-
mittee. 

(c) Any member of the committee 
casting a negative ballot shall have the 
right to support an objection by fur-
nishing the chairman of the committee 
and the Department with a written 
statement setting forth the basis for 
the objection. The written statement 
of objection shall be filed within 15 
days after the date of the meeting dur-
ing which the voting on the standard 
was accomplished, or, in the case of a 
letter ballot, within the time limit es-
tablished for the return of the ballot. 

(d) At the time a recommended 
standard is submitted to the Depart-
ment, the Chairman of the Standard 
Review Committee shall furnish a writ-
ten report in support of the commit-
tee’s recommendation. Such report 
shall include a statement with respect 
to compliance with the requirements 
as established by these procedures, a 
discussion of the manner in which any 
objections were resolved, and a discus-
sion of any unresolved objections to-
gether with the committee’s reasons 
for rejecting such unresolved objec-
tions. 

§ 10.6 Procedures for acceptance of a 
recommended standard. 

(a) Upon receipt from the Standard 
Review Committee of a recommended 
standard and report, the Department 
shall give appropriate public notice 
and distribute the recommended stand-
ard for acceptance unless: 

(1) Upon a showing by any member of 
the committee who has voted to oppose 
the recommended standard on the basis 
of an unresolved objection, the Depart-
ment determines that if such objection 
were not resolved, the recommended 
standard: 

(i) Would be contrary to the public 
interest, if published; 

(ii) Would be technically inadequate; 
or 
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(iii) Would be inconsistent with law 
or established public policy; or 

(2) The Department determines that 
all criteria and procedures set forth 
herein have not been met satisfactorily 
or that there is a legal impediment to 
the recommended standard. 

(b) Distribution for acceptance or re-
jection for the purpose of determining 
general concurrence will be made to a 
list compiled by the Department, 
which, in the judgment of the Depart-
ment, shall be representative of pro-
ducers, distributors, and users and con-
sumers. 

(c) Distribution for comment will be 
made to any party filing a written re-
quest with the Department, and to 
such other parties as the Department 
may deem appropriate, including test-
ing laboratories and interested State 
and Federal agencies. 

(d) The Department shall analyze the 
recommended standard and the re-
sponses received under paragraphs (b) 
and (c) of this section. If such analysis 
indicates that the recommended stand-
ard is supported by a consensus, it 
shall be published as a Voluntary Prod-
uct Standard by the Department: Pro-
vided, That all other requirements list-
ed in these procedures have been satis-
fied. 

(e) The following definitions shall 
apply to the term used in this section: 

(1) ‘‘Consensus’’ means general con-
currence and, in addition, no sub-
stantive objection deemed valid by the 
Department. 

(2) ‘‘General concurrence’’ means ac-
ceptance among those responding to 
the distribution made under paragraph 
(b) of this section in accordance with 
the conditions set forth in paragraph 
(f) of this section. 

(3) ‘‘Substantive objection’’ means a 
documented objection based on grounds 
that one or more of the criteria set 
forth in these procedures has not been 
satisfied. 

(4) ‘‘Average industry acceptance’’ 
means a percentage equal to the sum of 
the percentages of acceptance obtained 
from responses to distribution of the 
recommended standard in the producer 
segment, the distributor segment, and 
the user and consumer segment, di-
vided by three. No consideration will 
be given to volume of production or 

volume of distribution in determining 
average industry acceptance. 

(5) ‘‘Producer segment’’ means those 
persons who manufacture or produce 
the product covered by the standard. 

(6) ‘‘Distributor segment’’ means 
those persons who distribute at whole-
sale or retail the product covered by 
the standard. 

(7) ‘‘User and consumer segment’’ 
means those persons who use or con-
sume the product covered by the stand-
ard. 

(8) ‘‘Acceptance by volume of produc-
tion’’ means the weighted percentage 
of acceptance of those responding to 
the distribution in the producer seg-
ment. The weighting of each response 
will be made in accordance with the 
volume of production represented by 
each respondent. 

(9) ‘‘Acceptance by volume of dis-
tribution’’ means the weighted per-
centage of acceptance of those respond-
ing to the distribution in the dis-
tributor segment. The weighting of 
each response will be made in accord-
ance with the volume of distribution 
represented by each respondent. 

(f) A recommended standard shall be 
deemed to be supported by general con-
currence whenever: 

(1) An analysis of the responses to 
the distribution under paragraph (b) of 
this section indicates: 

(i) An average industry acceptance of 
not less than 75 percent; 

(ii) Acceptance of not less than 70 
percent by the producer segment, the 
distributor segment, and the user and 
consumer segment, each segment being 
considered separately; and 

(iii) Acceptance by volume of produc-
tion and acceptance by volume of dis-
tribution of not less than 70 percent in 
each case: Provided, That the Depart-
ment shall disregard acceptance by 
volume of production or acceptance by 
volume of distribution or both unless, 
in the judgment of the Department, ac-
curate figures for the volume of pro-
duction or distribution are reasonably 
available and an evaluation of either or 
both of such acceptances is deemed 
necessary by the Department; or 

(2) The Department determines that 
publication of the standard is appro-
priate under the procedures set forth in 
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paragraph (g) of this section and, in ad-
dition, an analysis of the responses to 
the distribution under paragraph (b) of 
this section indicates: 

(i) An average industry acceptance of 
not less than 662⁄3 percent; 

(ii) Acceptance of not less than 60 
percent by the producer segment, the 
distributor segment, and the user and 
consumer segment, each segment being 
considered separately; and 

(iii) Acceptance by volume of produc-
tion and acceptance by volume of dis-
tribution of not less than 60 percent in 
each case: Provided, That the Depart-
ment shall disregard acceptance by 
volume of production or acceptance by 
volume of distribution or both unless, 
in the judgment of the Department, ac-
curate figures for the volume of pro-
duction or distribution are reasonably 
available and an evaluation of either or 
both of such acceptances is deemed 
necessary by the Department. 

(g) A recommended standard which 
fails to achieve the acceptance require-
ments of paragraph (f)(1) of this sec-
tion, but which satisfies the acceptance 
criteria of paragraph (f)(2) of this sec-
tion, shall be returned to the Standard 
Review Committee for reconsideration. 
The committee, by the affirmative 
vote of not less than three-quarters of 
all members eligible to vote, may re-
submit the recommended standard 
without change to the Department 
with a recommendation that the stand-
ard be published as a Voluntary Prod-
uct Standard. The Department shall 
then conduct a public rulemaking hear-
ing in accordance with the require-
ments of law as set forth in section 553 
of Title 5, United States Code, to assist 
it in determining whether publication 
of the standard is in the public inter-
est. If the Department determines that 
publication of the standard is in the 
public interest, the standard shall be 
published as a Voluntary Product 
Standard. 

§ 10.7 Procedure when a recommended 
standard is not supported by a con-
sensus. 

If the Department determines that a 
recommended standard is not sup-
ported by a consensus, the Department 
may: 

(a) Return the recommended stand-
ard to the Standard Review Committee 
for further action, with or without sug-
gestions; 

(b) Terminate the development of the 
recommended standard under these 
procedures; or 

(c) Take such other action as it may 
deem necessary or appropriate under 
the circumstances. 

§ 10.8 Standing Committee. 
(a) The Department shall establish 

and appoint the members of a Standing 
Committee prior to the publication of 
a standard. The committee may in-
clude members from the Standard Re-
view Committee, and shall consist of 
qualified representatives of producers, 
distributors, and users or consumers of 
the product covered by the standard, 
and representatives of appropriate gen-
eral interest groups such as municipal, 
State, and Federal agencies. When re-
quested by the Standing Committee, 
the Department shall appoint one vot-
ing member from among the represent-
atives of the Federal agencies, other 
than the Department of Commerce. 
When requested by the Standing Com-
mittee for PS 20–70, ‘‘American 
Softwood Lumber Standard,’’ the De-
partment shall appoint two voting 
members from among the representa-
tives of the Federal agencies, other 
than the Department of Commerce. All 
other representatives of Federal agen-
cies shall be advisory nonvoting mem-
bers of Standing Committees. (Alter-
nates to committee members may be 
designated by the Department.) When 
deemed appropriate by the Depart-
ment, project funds under § 10.2, may be 
made available to assure participation 
by consumer interests on the com-
mittee at required meetings. 

(b) Appointments to a Standing Com-
mittee may not exceed a term of 5 
years. However, the committee may be 
reconstituted by the Department when-
ever appropriate, and members may be 
reappointed by the Department to suc-
ceeding terms. Appointments to the 
committee will be terminated upon the 
withdrawal of the standard. 

(c) The Department shall be respon-
sible for the organization of the com-
mittee. Any formal operating proce-
dures developed by the committee shall 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00134 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



125 

Office of the Secretary, Commerce § 10.11 

be subject to approval by the Depart-
ment. The committee may conduct 
business either in a meeting or through 
correspondence, but only if a quorum 
participates. A quorum shall consist of 
two-thirds of all voting members of the 
committee. A majority of the voting 
members of the committee partici-
pating shall be required to approve any 
actions taken by the committee except 
for the approval of revisions of the 
standard which shall be governed by 
the provisions of § 10.5 (b), (c), and (d), 

(d) The members of a Standing Com-
mittee should be knowledgeable about: 

(1) The product or products covered 
by the standard; 

(2) The standard itself; and 
(3) Industry and trade practices relat-

ing to the standard. 
(e) The committee shall: 
(1) Keep itself informed of any ad-

vancing technology that might affect 
the standard; 

(2) Provide the Department with in-
terpretations of provisions of the 
standard upon request; 

(3) Make recommendations to the De-
partment concerning the desirability 
or necessity of revising or amending 
the standard; 

(4) Receive and consider proposals to 
revise or amend the standard; and 

(5) Recommend to the Department 
the revision or amendment of a stand-
ard. 

§ 10.9 Publication of a standard. 
A Voluntary Product Standard pub-

lished by the department under these 
procedures shall be assigned an appro-
priate number for purposes of identi-
fication and reference. Public notice 
shall be given regarding the publica-
tion and identification of the standard. 
A voluntary standard by itself has no 
mandatory or legally binding effect. 
Any person may choose to use or not to 
use such a standard. Appropriate ref-
erence in contracts, codes, advertising, 
invoices, announcements, product la-
bels, and the like may be made to a 
Voluntary Product Standard published 
under these procedures. Such reference 
shall be in accordance with such poli-
cies as the Department may establish, 
but no product may be advertised or 
represented in any manner which 
would imply or tend to imply approval 

or endorsement of that product by the 
Department or by the Federal Govern-
ment. 

§ 10.10 Review of published standards. 

(a) Each standard published under 
these or previous procedures shall be 
reviewed regularly to determine the 
feasibility of transferring sponsorship 
to a private standards-writing organi-
zation. While the Department encour-
ages the development of standards to 
replace Voluntary Product Standards 
by private standards-writing organiza-
tions, withdrawal of a Voluntary Prod-
uct Standard, which meets the require-
ments of § 10.0(b), shall not be consid-
ered until a replacement standard is 
published. 

(b) Each standard published under 
these or previous procedures shall be 
reviewed by the Department, with such 
assistance of the Standing Committee 
or others as may be deemed appro-
priate by the Department, within 5 
years after initial issuance or last revi-
sion and at least every 5 years there-
after. The purpose of this review shall 
be to determine whether the standard 
has become obsolete, technically inad-
equate, no longer acceptable to or used 
by the industry, or inconsistent with 
law or established public policy. 

(c) If any of the above conditions is 
found to exist, the Department shall 
initiate action to amend, revise, or 
withdraw the standard in accordance 
with § 10.11 or § 10.13. If none is found to 
exist, the standard shall be kept in ef-
fect provided adequate funding is main-
tained. 

§ 10.11 Revision or amendment of a 
standard. 

(a) A published standard shall be sub-
ject to revision or amendment when it 
is determined to be inadequate by its 
Standing Committee or by the Depart-
ment of one or more of the following 
reasons or for any other appropriate 
reasons: 

(1) Any portion of the standard is ob-
solete, technically inadequate, or no 
longer generally acceptable to or used 
by the industry; 

(2) The standard or any part of it is 
inconsistent with law or established 
public policy; or 
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(3) The standard or any part of it is 
being used to mislead users or con-
sumers or is determined to be against 
the interest of users, consumers, or the 
public in general. 

(b) A revision of a standard shall be 
considered by the Department to in-
clude changes which are comprehensive 
in nature, which have a substantive ef-
fect on the standards, which change 
the level of performance or safety or 
the design characteristics of the prod-
uct being standardized, or which can-
not reasonably be injected into a 
standard without disturbing the gen-
eral applicability of the standard. Each 
suggestion for revision shall be sub-
mitted by the Department to the 
Standing Committee for appropriate 
consideration. The Standing Com-
mittee shall serve the same functions 
in the revision of a standard as the 
Standard Review Committee serves in 
the development of a new standard. 
The processing of a revision of a stand-
ard shall be dependent upon the age of 
the standard as computed from its ef-
fective date and shall be accomplished 
as follows: 

(1) A proposed revision of a standard 
older than 5 years at the time such pro-
posed revision is submitted to the 
Standing Committee by the Depart-
ment shall be processed as a new stand-
ard under these procedures and, when 
approved for publication, the standard 
shall be republished and reidentified to 
indicate the year in which the revision 
became effective. The revised standard 
shall supersede the previously pub-
lished standard. 

(2) A proposed revision of a standard 
less than 5 years at the time such pro-
posed revision is submitted to the 
Standing Committee by the Depart-
ment shall be processed as a new stand-
ard except that: 

(i) Distribution for acceptance or re-
jection shall be made to an appropriate 
list of producers, distributors, and 
users and consumers compiled by the 
Department; 

(ii) If the revision affects only one 
subsection of the requirement section 
and/or only one subsection of the test 
methods section, it may be circulated 
separately for determining consensus 
and subsequently published as an ad-
dendum to the standard with appro-

priate dissemination and public notice 
of the addendum; and 

(iii) If the revision does not change 
the level of performance or safety or 
the design characteristics of the prod-
uct being standardized, the standard 
need not be reidentified. 

(c) An amendment to a standard shall 
be considered by the Department to be 
any non-editorial change which is not 
comprehensive in nature, which has no 
substantive effect on the standard, 
which does not change the level of per-
formance or safety or the design char-
acteristics of the product being stand-
ardized, and which reasonably can be 
injected into a standard without dis-
turbing the general applicability of the 
standard. Each suggestion for amend-
ment shall be submitted by the Depart-
ment to the Standing Committee for 
appropriate consideration. An amend-
ment to a standard recommended by 
not less than 90 percent of the members 
of the committee eligible to vote and 
found acceptable by the Department, 
shall be published as an addendum 
(until the standard is republished) and 
distributed to acceptors of record. Pub-
lic notice of the amendment shall be 
given and copies of the amendment 
shall be distributed to those filing 
written requests. 

§ 10.12 Editorial changes. 
The Department may, without prior 

notice, make such editorial or other 
minor changes as it deems necessary to 
reduce ambiguity or to improve clarity 
in any proposed, recommended, or pub-
lished standard, or revision or amend-
ment thereof. 

§ 10.13 Withdrawal of a published 
standard. 

(a) Standards published under these 
and previous procedures may be with-
drawn by the Director of the National 
Institute of Standards & Technology at 
any time. Such action will be taken if, 
after consultation with the Standing 
Committee as provided in paragraph 
(a)(1) of this section and after public 
notice, the Director determines that 
the standard is: Obsolete; technically 
inadequate; no longer generally accept-
able to and used by the industry; in-
consistent with law or established pub-
lic policy; not in the public interest; or 
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otherwise inappropriate; and revision 
or amendment is not feasible or would 
serve no useful purpose. Additionally, a 
standard may be withdrawn if it can-
not be demonstrated that a particular 
standard has substantial public impact, 
that it does not duplicate a standard 
published by a private standards-writ-
ing organization, or that lack of gov-
ernment sponsorship would result in 
significant public disadvantage for 
legal reasons or for reasons of domestic 
and international trade. The Director 
may withdraw a standard if costs to 
maintain such a standard are not reim-
bursed by the proponent or other gov-
ernment agencies. 

(1) Before withdrawing a standard 
published under these procedures, the 
Director will review the relative ad-
vantages and disadvantages of amend-
ment, revision, development of a new 
standard, or withdrawal with the mem-
bers of the Standing Committee, if 
such committee was appointed or re-
appointed within the previous five 
years. 

(2) Public notice of intent to with-
draw an existing standard published 
under these procedures shall be given 
and a 30-day period will be provided for 
the filing with the Director or written 
objections to the withdrawal. Such ob-
jections will be considered and ana-
lyzed by the Director before a deter-
mination is made to withdraw the 
standard. If the Director determines 
that a particular standard does not 
meet the criteria set out in § 10.0(b), 
the standard will be withdrawn. 

(b) The filing under paragraph (a) of 
this section of a request to retain a 
standard or standards shall operate to 
stay the withdrawal of such standard 
or standards until the Director’s deter-
mination has been made. If the Direc-
tor determines that the requested 
standard or standards shall be with-
drawn, the stay will remain in effect, if 
an appeal is filed in accordance with 
the requirements of § 10.14, until the de-
cision of the Director is announced in 
the FEDERAL REGISTER. If, however, no 
appeal is received, the Director shall 
announce withdrawal of the particular 
standard or standards. 

(c) Notice of the withdrawal action 
will be published in the FEDERAL REG-
ISTER and such withdrawal will take ef-

fect 60 days from the date the with-
drawal notice is published. 

[51 FR 22497, June 20, 1986, as amended at 55 
FR 38315, Sept. 18, 1990] 

§ 10.14 Appeals. 
(a) Any person directly affected by a 

procedural action taken by NIST or the 
Standard Review Committee under 
§§ 10.5, 10.6 or 10.7 regarding the devel-
opment of a standard, by NIST or the 
Standing Committee under § 10.10 re-
garding the review of a published 
standard, or under § 10.11 regarding the 
revision of a standard, or under § 10.13 
regarding the withdrawal of a stand-
ard, may appeal such action. 

(b) Such appeal shall be filed in writ-
ten form with the body taking the ac-
tion complained of (NIST, the Standard 
Review Committee, or the Standing 
Committee) within 30 days after the 
date of announcement of the action. 

(c) If appeal is filed with the Stand-
ard Review Committee or the Standing 
Committee, the Committee shall at-
tempt to resolve the appeal informally. 
If the appeal is filed with NIST, NIST 
with the consultation and advice of the 
Standard Review Committee or the 
Standing Committee, whichever is ap-
propriate, shall attempt to resolve the 
appeal informally. 

(d) If the appeal is to the Standard 
Review Committee or the Standing 
Committee and the Committee is un-
able to resolve such an appeal infor-
mally, the Committee shall hold a 
hearing regarding the appeal. An-
nouncement of the hearing shall be 
made to members of the Standard Re-
view Committee or the Standing Com-
mittee and all the acceptors of record, 
when appropriate, as well as other 
known interests. Notice of the hearing 
shall be published in the FEDERAL REG-
ISTER. The hearing will be an informal, 
nonadversary proceeding at which 
there will be no formal pleadings or ad-
verse parties. Written statements will 
be furnished by witnesses prior to the 
hearing. A record of the hearing will be 
made. Copies of the written statements 
and the record of the hearing will be 
available at cost. 

(e) Those members of the Committee 
hearing the appeal will develop a rec-
ommendation to the Committee con-
cerning the resolution of the appeal. 
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NIST will review the recommendation 
and if found acceptable will subject it 
to a letter ballot of the Committee. Ap-
proval by three-fourths of the members 
of the Committee eligible to vote will 
constitute acceptance by the Com-
mittee and by NIST. Notice of the 
Committee decision will be published 
in the FEDERAL REGISTER. 

(f) If the appeal is to NIST and the 
attempt to resolve the appeal infor-
mally under paragraph (c) of this sec-
tion is not successful, the Deputy Di-
rector of NIST will schedule a hearing 
with an appeals panel at an appropriate 
location. Announcement of the hearing 
shall be made to members of the Stand-
ard Review Committee or Standing 
Committee and all acceptors of record, 
when appropriate, as well as to other 
known interests. Notice of the hearing 
shall be published in the FEDERAL REG-
ISTER. 

(g) The Deputy Director of NIST will 
name two other persons, who have not 
been directly involved in the matter in 
dispute and who will not be directly or 
materially affected by any decision 
made or to be made in the dispute, to 
sit on the panel with the Deputy Direc-
tor, who will act as presiding officer. 
The presiding officer will have the 
right to exercise such authority as nec-
essary to ensure the equitable and effi-
cient conduct of the hearing and to 
maintain an orderly proceeding. 

(h) The hearing will be an informal, 
nonadversary proceeding at which 
there will be no formal pleadings or ad-
verse parties. The hearing will be open 
to the public. Witnesses shall submit a 
written presentation for the record 
seven days prior to the hearing. A 
record will be made of the hearing. 
Copies of the written statements and 
the record of the hearing will be avail-
able at cost. 

(i) The appeals panel will make a rec-
ommendation to the Director of NIST. 
The Director’s decision on the appeal 
will be announced within 60 days fol-
lowing the hearing and will be commu-
nicated to the complainant and other 
interested parties by letter. Notice of 
the Director’s decision shall be pub-
lished in the FEDERAL REGISTER. 

[51 FR 22497, June 20, 1986, as amended at 55 
FR 38315, Sept. 18, 1990] 

§ 10.15 Interpretations. 
(a) An interpretation of a Voluntary 

Product Standard may be obtained 
through the submission of a written re-
quest. The request shall identify the 
specific section of the standard in-
volved. 

(b) In the case of PS 20–70, the 
‘‘American Softwood Lumber Stand-
ard,’’ interpretations shall be made by 
the American Lumber Standards Com-
mittee (ALSC) under the procedures 
developed by the ALSC and found ac-
ceptable to NIST. 

(c) In the case of the other Voluntary 
Product Standards, interpretations 
shall be made by the appropriate 
Standing Committees under procedures 
developed by those committees and 
found acceptable to NIST. 

[51 FR 22497, June 20, 1986, as amended at 55 
FR 38315, Sept. 18, 1990] 

§ 10.16 Effect of procedures. 
Nothing contained in these proce-

dures shall be deemed to apply to the 
development, publication, revision, 
amendment, or withdrawal of any 
standard which is not identified as a 
‘‘Voluntary Product Standard’’ by the 
Department. The authority of the De-
partment with respect to engineering 
standards activities generally, includ-
ing the authority to publish appro-
priate recommendations not identified 
as ‘‘Voluntary Product Standards,’’ is 
not limited in any way by these proce-
dures. 

PART 11—UNIFORM RELOCATION 
ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL 
AND FEDERALLY ASSISTED PRO-
GRAMS 

AUTHORITY: Section 213, Uniform Reloca-
tion Assistance and Real Property Acquisi-
tion Policies Act of 1970, Pub. L. 91–646, 84 
Stat. 1894 (42 U.S.C. 4601) as amended by the 
Surface Transportation and Uniform Reloca-
tion Assistance Act of 1987, Title IV of Pub. 
L. 100–17, 101 Stat. 246–256 (42 U.S.C. 4601 
note). 

§ 11.1 Uniform relocation and real 
property acquisition. 

Regulations and procedures for com-
plying with the Uniform Relocation 
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Assistance and Real Property Acquisi-
tion Policies Act of 1970 (Pub. L. 91–646, 
84 Stat. 1894, 42 U.S.C. 4601), as amend-
ed by the Surface Transportation and 
Uniform Relocation Assistance Act of 
1987 (Title IV of Pub. L. 100–17, 101 Stat. 
246–255, 42 U.S.C. 4601 note) are set 
forth in 49 CFR Part 24. 

[52 FR 48018, Dec. 17, 1987 and 54 FR 8912, 8913, 
Mar. 2, 1989] 

PART 12—FAIR PACKAGING AND 
LABELING 

Sec. 
12.1 Introduction. 
12.2 Undue proliferation. 
12.3 Development of voluntary product 

standards. 
12.4 Report to the Congress. 

AUTHORITY: Secs. 5(d), 5(e), 80 Stat. 1298, 15 
U.S.C. 1454; sec. 3, Dept. Order 177 (31 FR 
6746), as amended (32 FR 3110). 

SOURCE: 32 FR 11074, July 29, 1967, unless 
otherwise noted. 

§ 12.1 Introduction. 
(a) These procedures apply to the dis-

charge of the responsibility given to 
the Secretary of Commerce by sections 
5(d) and 5(e) of the Fair Packaging and 
Labeling Act (Pub. L. 89–755, 80 Stat. 
1299), hereinafter called the ‘‘Act’’. The 
word ‘‘Secretary’’, as used hereinafter, 
shall refer to the Secretary of Com-
merce or his authorized delegate. 

(b) The Secretary does not have the 
responsibility or the authority under 
the Act to issue any regulations gov-
erning the packaging or labeling prac-
tices of private industry. 

(c) The Secretary does have the re-
sponsibility and authority to: 

(1) Determine whether the reasonable 
ability of consumers to make value 
comparisions with respect to any con-
sumer commodity or reasonably com-
parable consumer commodities is im-
paired by undue proliferation of the 
weights, measures, or quantities in 
which such commodity or commodities 
are being distributed in packages for 
sale at retail. 

(2) Request manufacturers, packers, 
and distributors, where a determina-
tion of undue proliferation has been 
made, to participate in the develop-
ment of a voluntary product standard 
under the procedures governing the De-

partment’s voluntary standards pro-
gram. 

(3) Report to Congress with a rec-
ommendation as to whether legislation 
providing regulatory authority should 
be enacted, when after 1 year following 
the date private industry has been re-
quested to participate in the develop-
ment of a voluntary product standard 
it is determined that such a standard 
will not be published, or when fol-
lowing the publication of such a stand-
ard it is determined that the standard 
has not been observed. 

(d) The Act does not furnish a de-
tailed, definitive explanation of ‘‘undue 
proliferation’’. It does, however, point 
out that the condition of ‘‘undue pro-
liferation’’ must be one which ‘‘impairs 
the reasonable ability of consumers to 
make value comparisons’’ with respect 
to consumer commodities. Generally, 
therefore, the Department will deter-
mine ‘‘undue proliferation’’ on a case- 
by-case basis, and, accordingly, is es-
tablishing by these procedures an or-
derly process for such determinations. 

(e) As used hereinafter the term 
‘‘undue proliferation’’ shall refer to 
such undue proliferation—of the 
weights, measures or quantities in 
which any consumer commodity or rea-
sonably comparable consumer com-
modities are being distributed for sale 
at retail—as impairs the reasonable 
ability of consumers to make value 
comparisons with respect to such con-
sumer commodity or commodities, as 
set out in section 5(d) of the Act. 

§ 12.2 Undue proliferation. 
(a) Information as to possible undue 

proliferation. Any person or group, in-
cluding a State or local governmental 
entity, is invited to communicate in-
formation to the Secretary concerning 
the possible existence of undue pro-
liferation. Such communications 
should be in writing and include sup-
porting information and explanations. 

(b) Initiation of inquiry as to undue 
proliferation. Upon receipt of informa-
tion regarding the possible existence of 
undue proliferation, the Secretary will 
determine whether there has been a 
showing of good cause warranting an 
inquiry. If the Secretary determines 
that good cause exists, he shall initiate 
an inquiry for the purpose of finding 
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facts concerning the existence of undue 
proliferation. 

(c) Procedures for inquiry—(1) Coopera-
tion with State and local officials. Any 
inquiry initiated under paragraph (b) of 
this section may be conducted in co-
operation with State and local weights 
and measures officials. 

(2) Participation by interested persons. 
The Secretary may, during the course 
of the inquiry, afford interested per-
sons or groups an opportunity to sub-
mit in writing comments, data, argu-
ments, views, or other information rel-
evant to the inquiry. 

(d) Proposed determination as to exist-
ence of undue proliferation. (1) If, after 
consideration of all relevant informa-
tion, the Secretary concludes that 
undue proliferation appears to exist, he 
shall publish a proposed determination 
to this effect. The proposed determina-
tion shall identify the particular con-
sumer commodity or commodities in-
volved and shall be accompanied by a 
concise statement of the facts upon 
which it is based. 

(2) Within 60 days after publication of 
the proposed determination, any inter-
ested party may submit in writing 
comments, data, arguments, views, or 
other information relevant to the pro-
posed determination. All written sub-
missions shall be made a part of the 
public record. 

(3) Within 30 days after the proposed 
determination has been published, any 
interested party may request in writ-
ing an oral hearing to present his 
views. The granting of such a hearing 
shall be at the discretion of the Sec-
retary. Any such hearing shall be pub-
lic and notice thereof shall be pub-
lished at least 15 days in advance. A 
transcript of the hearing shall be made 
part of the public record. 

(e) Final determination as to undue 
proliferation. As soon as practicable fol-
lowing the conclusion of the pro-
ceedings described in paragraph (d) of 
this section, the Secretary shall either 
publish a final determination of undue 
proliferation, or he shall publish a no-
tice withdrawing his proposed deter-
mination of undue proliferation. In no 
event shall the withdrawal of a pro-
posed determination operate to pre-
clude the initiation of another inquiry 
regarding the same or similar subject 

matter under paragraph (b) of this sec-
tion. 

§ 12.3 Development of voluntary prod-
uct standards. 

(a) Invitation to participate in the de-
velopment of a voluntary product stand-
ard. Whenever the Secretary publishes 
a final determination of undue pro-
liferation under § 12.2(e), he shall invite 
manufacturers, packers, and distribu-
tors of the commodity or commodities 
involved to participate in the develop-
ment of a voluntary product standard 
in accordance with the terms of the 
Act and the Department’s published 
procedures for voluntary product 
standards. The term ‘‘Voluntary Prod-
uct Standard’’ as used in this section 
means a standard for weights, meas-
ures or quantities in which the com-
modity or commodities are being dis-
tributed in packages for sale at retail. 

(b) Determination that voluntary prod-
uct standard will not be published. (1) If 
a voluntary product standard has not 
been developed within one year from 
the date on which participation was in-
vited, the Secretary may conclude that 
a voluntary product standard will not 
likely be published. Upon reaching 
such a conclusion, the Secretary will 
publish a proposed determination that 
a voluntary product standard will not 
be published. 

(2) Within 60 days after publication of 
the proposed determination, any inter-
ested party may submit in writing 
comments, data, arguments, views, or 
other information relevant to the pro-
posed determination. All written sub-
missions shall be made a part of the 
public record. 

(3) Within 30 days after the proposed 
determination has been published, any 
interested party may request in writ-
ing an oral hearing to present his 
views. The granting of such a hearing 
shall be at the discretion of the Sec-
retary. Any such hearing shall be pub-
lic and notice thereof shall be pub-
lished at least 15 days in advance. A 
transcript of the hearing shall be made 
part of the public record. 

(4) As soon as practicable following 
the conclusion of the proceedings de-
scribed in paragraphs (b)(2) and (3) of 
this section, the Secretary shall either 
publish a final determination that a 
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voluntary product standard will not be 
published, or he shall publish a notice 
withdrawing his proposed determina-
tion under paragraph (b)(1) of this sec-
tion. In no event shall the withdrawal 
of a proposed determination operate to 
preclude the publication of another 
proposed determination under para-
graph (b)(1) of this section with respect 
to the same or similar subject matter. 

(c) Determination that a published vol-
untary product standard has not been ob-
served. (1) Whenever the Secretary has 
reason to believe that a voluntary 
product standard published under these 
procedures is not being observed he 
shall initiate an inquiry to determine 
such fact. 

(2) If, on the basis of the information 
developed during the inquiry, the Sec-
retary concludes that the voluntary 
product standard is not being observed, 
he shall publish a proposed determina-
tion to this effect. The proposed deter-
mination shall identify the particular 
standard involved and shall be accom-
panied by a concise statement of the 
facts upon which it is based. 

(3) Within 60 days after publication of 
the proposed determination, any inter-
ested party may submit in writing 
comments, data, arguments, views, or 
other information relevant to the pro-
posed determination. All written sub-
missions shall be made a part of the 
public record. 

(4) Within 30 days after the proposed 
determination has been published, any 
interested party may request in writ-
ing an oral hearing to present his 
views. The granting of such a hearing 
shall be at the discretion of the Sec-
retary. Any such hearing shall be pub-
lic and notice thereof shall be pub-
lished at least 15 days in advance. A 
transcript of the hearing shall be made 
part of the public record. 

(5) As soon as practicable following 
the conclusion of the proceedings de-
scribed in paragraphs (c)(3) and (4) of 
this section, and upon consideration of 
all relevant information, the Secretary 
shall either publish a final determina-
tion that the voluntary product stand-
ard is not being observed, or he shall 
publish a notice withdrawing his pro-
posed determination under paragraph 
(c)(2) of this section. In no event shall 
the withdrawal of a proposed deter-

mination operate to preclude the initi-
ation of another inquiry regarding the 
same standard under paragraph (c)(1) of 
this section. 

§ 12.4 Report to the Congress. 
Whenever the Secretary publishes a 

final determination under § 12.3(b)(4) or 
§ 12.3(c)(5), he shall promptly report 
such determination to the Congress 
with a statement of the efforts that 
have been made under the voluntary 
standards program and his rec-
ommendation as to whether Congress 
should enact legislation providing reg-
ulatory authority to deal with the situ-
ation in question. 

PART 13—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF 
COMMERCE PROGRAMS AND 
ACTIVITIES 

Sec. 
13.1 Purpose. 
13.2 Definitions. 
13.3 Programs and activities of the Depart-

ment subject to the regulations. 
13.4 General responsibilities under the 

Order. 
13.5 Obligations with respect to Federal 

interagency coordination. 
13.6 State selection of programs and activi-

ties. 
13.7 Communication with state and local of-

ficials concerning the Department’s pro-
grams and activities. 

13.8 Opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development. 

13.9 Receipt of and response to comments. 
13.10 Accommodation of intergovernmental 

concerns. 
13.11 Obligations in interstate situations. 

AUTHORITY: Executive Order 12372, July 14, 
1982, 47 FR 30959, as amended April 8, 1983, 48 
FR 15587, sec. 401, Intergovernmental Co-
operation Act of 1968, as amended (31 U.S.C. 
6506); sec. 204, Demonstration Cities and Met-
ropolitan Development Act of 1966 as amend-
ed (42 U.S.C. 3334). 

SOURCE: 48 FR 29134, June 24, 1983, unless 
otherwise noted. 

§ 13.1 Purpose. 
(a) The regulations in this part im-

plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams,’’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations 
also implement applicable provisions of 
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section 401 of the Intergovernmental 
Cooperation Act of 1968 and section 204 
of the Demonstration Cities and Metro-
politan Development Act of 1966. 

(b) These regulations are intended to 
foster an intergovernmental partner-
ship and a strengthened Federalism by 
relying on state processes and on state, 
areawide, regional and local coordina-
tion for review of proposed Federal fi-
nancial assistance and direct Federal 
development. 

(c) These regulations are intended to 
aid the internal management of the De-
partment, and are not intended to cre-
ate any right or benefit enforceable at 
law by a party against the Department 
or its officers. 

§ 13.2 Definitions. 
Department means the U.S. Depart-

ment of Commerce. 
Order means Executive Order 12372, 

issued July 14, 1982, and amended April 
8, 1983 and titled ‘‘Intergovernmental 
Review of Federal Programs.’’ 

Secretary means the Secretary of the 
U.S. Department of Commerce or an of-
ficial or employee of the Department 
acting for the Secretary under a dele-
gation of authority. 

State means any of the 50 states, the 
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands. 

§ 13.3 Programs and activities of the 
Department subject to the regula-
tions. 

The Secretary publishes in the FED-
ERAL REGISTER a list of the Depart-
ment’s programs and activities that 
are subject to these regulations and 
identifies which of these are subject to 
the requirements of section 204 of the 
Demonstration Cities and Metropolitan 
Development Act. 

§ 13.4 General responsibilities under 
the Order. 

(a) The Secretary provides opportuni-
ties for consultation by elected offi-
cials of those state and local govern-
ments that would provide the non-Fed-
eral funds for, or that would be directly 
affected by, proposed Federal financial 

assistance from, or direct Federal de-
velopment by, the Department. 

(b) If a state adopts a process under 
the Order to review and coordinate pro-
posed Federal financial assistance and 
direct Federal development, the Sec-
retary, to the extent permitted by law: 

(1) Uses the state process to deter-
mine official views of state and local 
elected officials; 

(2) Communicates with state and 
local elected officials as early in a pro-
gram planning cycle as is reasonably 
feasible to explain specific plans and 
actions; 

(3) Makes efforts to accommodate 
state and local elected officials’ con-
cerns with proposed Federal financial 
assistance and direct Federal develop-
ment that are communicated through 
the state process; 

(4) Allows the states to simplify and 
consolidate existing federally required 
state plan submissions; 

(5) Where state planning and budg-
eting systems are sufficient and where 
permitted by law, encourages the sub-
stitution of state plans for federally re-
quired state plans; 

(6) Seeks the coordination of views of 
affected state and local elected offi-
cials in one state with those of another 
state when proposed Federal financial 
assistance or direct Federal develop-
ment has an impact on interstate met-
ropolitan urban centers or other inter-
state areas; and 

(7) Supports state and local govern-
ments by discouraging the reauthoriza-
tion or creation of any planning orga-
nization which is federally-funded, 
which has a limited purpose, and which 
is not adequately representative of, or 
accountable to, state or local elected 
officials. 

§ 13.5 Obligations with respect to Fed-
eral interagency coordination. 

The Secretary, to the extent prac-
ticable, consults with and seeks advice 
from all other substantially affected 
Federal departments and agencies in 
an effort to assure full coordination be-
tween such agencies and the Depart-
ment regarding programs and activi-
ties covered under these regulations. 
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§ 13.6 State selection of programs and 
activities. 

(a) A state may select any program 
or activity published in the FEDERAL 
REGISTER in accordance with § 13.3 of 
this part for intergovernmental review 
under these regulations. Each state, 
before selecting programs and activi-
ties, shall consult with local elected of-
ficials. 

(b) Each state that adopts a process 
shall notify the Secretary of the De-
partment’s programs and activities se-
lected for that process. 

(c) A state may notify the Secretary 
of changes in its selections at any 
time. For each change, the state shall 
submit to the Secretary an assurance 
that the state has consulted with elect-
ed local elected officials regarding the 
change. The Department may establish 
deadlines by which states are required 
to inform the Secretary of changes in 
their program selections. 

(d) The Secretary uses a state’s proc-
ess as soon as feasible, depending on in-
dividual programs and activities, after 
the Secretary is notified of its selec-
tions. 

§ 13.7 Communication with state and 
local officials concerning the De-
partment’s programs and activities. 

(a) For those programs and activities 
covered by a state process under § 13.6, 
the Secretary, to the extent permitted 
by law: 

(1) Uses the state process to deter-
mine views of state and local elected 
officials; and, 

(2) Communicates with state and 
local elected officials, through the 
state process, as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions. 

(b) The Secretary provides notice to 
directly affected state, areawide, re-
gional, and local entities in a state of 
proposed Federal financial assistance 
or direct Federal development if: 

(1) The state has not adopted a proc-
ess under the Order; or 

(2) The assistance or development in-
volves a program or activity not se-
lected for the state process. This notice 
may be made by publication in the 
FEDERAL REGISTER or other appro-
priate means, which the Department in 
its discretion deems appropriate. 

§ 13.8 Opportunity to comment on pro-
posed Federal financial assistance 
and direct Federal development. 

(a) Except in unusual circumstances, 
the Secretary gives state processes or 
directly affected state, areawide, re-
gional and local officials and entities 
at least: 

(1) 30 days from the date established 
by the Secretary to comment on pro-
posed Federal financial assistance in 
the form of noncompeting continuation 
awards; and 

(2) 60 days from the date established 
by the Secretary to comment on pro-
posed direct Federal development or 
Federal financial assistance other than 
noncompeting continuation awards. 

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with 
the Department have been delegated. 

(c) Applicants for programs and ac-
tivities subject to section 204 of the 
Demonstration Cities and Metropolitan 
Act shall allow areawide agencies a 60- 
day opportunity for review and com-
ment. 

§ 13.9 Receipt of and response to com-
ments. 

(a) The Secretary follows the proce-
dures in § 13.10 if: 

(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all 
Federal agencies; and 

(2) That office or official transmits a 
state process recommendation for a 
program selected under § 13.6. 

(b)(1) The single point of contact is 
not obligated to transmit comments 
from state, areawide, regional or local 
officials and entities where there is no 
state process recommendation. 

(2) If a state process recommendation 
is transmitted by a single point of con-
tact, all comments from state, 
areawide, regional, and local officials 
and entities that differ from it must 
also be transmitted. 

(c) If a state has not established a 
process, or is unable to submit a state 
process recommendation, state, 
areawide, regional and local officials 
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment. 
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(d) If a program or activity is not se-
lected for a state process, state, 
areawide, regional and local officials 
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment. In addition, if a state process 
recommendation for a nonselected pro-
gram or activity is transmitted to the 
Department by the single point of con-
tact, the Secretary follows the proce-
dures of § 13.10 of this part. 

(e) The Secretary considers com-
ments which do not constitute a state 
process recommendation submitted 
under these regulations and for which 
the Secretary is not required to apply 
the procedures of § 13.10 of this part, 
when such comments are provided by a 
single point of contact, by the appli-
cant, or directly to the Department by 
a commenting party. 

§ 13.10 Accommodation of intergovern-
mental concerns. 

(a) If a state process provides a state 
process recommendation to the Depart-
ment through its single point of con-
tact, the Secretary either: 

(1) Accepts the recommendation; 
(2) Reaches a mutually agreeable so-

lution with the state process; or 
(3) Provides the single point of con-

tact with a written explanation of the 
decision in such form as the Secretary 
in his or her discretion deems appro-
priate. The Secretary may also supple-
ment the written explanation by pro-
viding the explanation to the single 
point of contact by telephone, other 
telecommunication, or other means. 

(b) In any explanation under para-
graph (a)(3) of this section, the Sec-
retary informs the single point of con-
tact that: 

(1) The Department will not imple-
ment its decision for at least ten days 
after the single point of contact re-
ceives the explanation; or 

(2) The Secretary has reviewed the 
decision and determined that, because 
of unusual circumstances, the waiting 
period of at least ten days is not fea-
sible. 

(c) For purposes of computing the 
waiting period under paragraph (b)(1) 
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of 
mailing of such notification. 

§ 13.11 Obligations in interstate situa-
tions. 

(a) The Secretary is responsible for: 
(1) Identifying proposed Federal fi-

nancial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(2) Notifying appropriate officials 
and entities in states which have 
adopted a process and which select the 
Department’s program or activity. 

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities 
in those states that have not adopted a 
process under the Order or do not se-
lect the Department’s program or ac-
tivity; 

(4) Responding pursuant to § 13.10 of 
this part if the Secretary receives a 
recommendation from a designated 
areawide agency transmitted by a sin-
gle point of contact, in cases in which 
the review, coordination, and commu-
nication with the Department have 
been delegated. 

(b) The Secretary uses the procedures 
in § 13.10 if a state process provides a 
state process recommendation to the 
Department through a single point of 
contact. 

PART 14 [RESERVED] 

PART 15—LEGAL PROCEEDINGS 

Subpart A—Service of Process 

Sec. 
15.1 Scope and purpose. 
15.2 Definitions. 
15.3 Acceptance of service of process. 

Subpart B—Testimony by Employees and 
the Production of Documents in Legal 
Proceedings 

15.11 Scope. 
15.12 Definitions. 
15.13 Demands for testimony or production 

of documents: Department policy. 
15.14 Demand for testimony or production 

of documents: Department procedures. 
15.15 Procedures when a Department em-

ployee receives a subpoena. 
15.16 Legal proceedings between private 

litigants: Expert or opinion testimony. 
15.17 Demands or requests in legal pro-

ceedings for records protected by con-
fidentiality statutes. 
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15.18 Testimony of Department employees 
in proceedings involving the United 
States. 

Subpart C—Involuntary Child and Spousal 
Support Allotments of NOAA Corps Officers 

15.21 Purpose. 
15.22 Applicability and scope. 
15.23 Definitions. 
15.24 Policy. 
15.25 Procedures. 

Subpart D—Statement of Policy and Proce-
dures Regarding Indemnification of 
Department of Commerce Employees 

15.31 Policy. 
15.32 Procedures for the handling of law-

suits against Department employees 
arising within the scope of their office or 
employment. 

AUTHORITY: 5 U.S.C. 301; 15 U.S.C. 1501, 1512, 
1513, 1515 and 1518; Reorganization Plan No. 5 
of 1950; 3 CFR, 1949–1953 Comp., p. 1004; 44 
U.S.C. 3101; subpart C is issued under 37 
U.S.C. 101, 706; 15 U.S.C. 1673; 42 U.S.C. 665. 

EDITORIAL NOTE: Nomenclature changes to 
part 15 appear at 62 FR 19669, Apr. 23, 1997. 

Subpart A—Service of Process 

SOURCE: 53 FR 41318, Oct. 21, 1988, unless 
otherwise noted. Redesignated at 62 FR 19669, 
Apr. 23, 1997. 

§ 15.1 Scope and purpose. 

(a) This subpart sets forth the proce-
dures to be followed when a summons 
or complaint is served on the Depart-
ment, a component, or the Secretary or 
a Department employee in his or her 
official capacity. 

(b) This subpart is intended to ensure 
the orderly execution of the affairs of 
the Department and not to impede any 
legal proceeding. 

(c) This subpart does not apply to 
subpoenas. The procedures to be fol-
lowed with respect to subpoenas are set 
out in subpart B. 

(d) This subpart does not apply to 
service of process made on a Depart-
ment employee personally on matters 
not related to official business of the 
Department or to the official respon-
sibilities of the Department employee. 

[53 FR 41318, Oct. 21, 1988. Redesignated and 
amended at 62 FR 19669, 19670, Apr. 23, 1997] 

§ 15.2 Definitions. 

For the purpose of this subpart: 
(a) General Counsel means the Gen-

eral Counsel of the United States De-
partment of Commerce or other De-
partment employee to whom the Gen-
eral Counsel has delegated authority to 
act under this subpart, or the chief 
legal officer (or designee) of the De-
partment of Commerce component con-
cerned. 

(b) Component means Office of the 
Secretary or an operating unit of the 
Department as defined in Department 
Organization Order 1–1. 

(c) Department means the Department 
of Commerce. 

(d) Department employee means any 
officer or employee of the Department, 
including commissioned officers of the 
National Oceanic and Atmospheric Ad-
ministration. 

(e) Legal proceeding means a pro-
ceeding before a tribunal constituted 
by law, including a court, an adminis-
trative body or commission, or an ad-
ministrative law judge or hearing offi-
cer. 

(f) Official business means the author-
ized business of the Department. 

(g) Secretary means Secretary of 
Commerce. 

§ 15.3 Acceptance of service of process. 

(a) Except as otherwise provided in 
this subpart, any summons or com-
plaint to be served in person or by reg-
istered or certified mail or as otherwise 
authorized by law on the Department, 
a component or the Secretary or a De-
partment employee in their official ca-
pacity, shall be served on the General 
Counsel of the United States Depart-
ment of Commerce, Washington, DC 
20230. 

(b) Any summons or complaint to be 
served in person or by registered or 
certified mail or as otherwise author-
ized by law on the Patent and Trade-
mark Office or the Commissioner of 
Patents and Trademarks or an em-
ployee of the Patent and Trademark 
Office in his or her official capacity, 
shall be served on the Solicitor for the 
Patent and Trademark Office or a De-
partment employee designated by the 
Solicitor. 
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(c) Except as otherwise provided in 
this subpart, any component or Depart-
ment employee served with a summons 
or complaint shall immediately notify 
and deliver the summons or complaint 
to the office of the General Counsel. 
Any employee of the Patent and Trade-
mark Office served with a summons or 
complaint shall immediately notify 
and deliver the summons or complaint 
to the office of the Solicitor. 

(d) Any Department employee receiv-
ing a summons or complaint shall note 
on the summons or complaint the date, 
hour, and place of service and whether 
service was by personal delivery or by 
mail. 

(e) When a legal proceeding is 
brought to hold a Department em-
ployee personally liable in connection 
with an action taken in the conduct of 
official business, rather than liable in 
an official capacity, the Department 
employee by law is to be served person-
ally with process. Service of process in 
this case is inadequate when made 
upon the General Counsel or the Solic-
itor or their designees. Except as oth-
erwise provided in this subpart, a De-
partment employee sued personally for 
an action taken in the conduct of offi-
cial business shall immediately notify 
and deliver a copy of the summons or 
complaint to the office of the General 
Counsel. Any employee of the Patent 
and Trademark Office sued personally 
for an action taken in the conduct of 
official business shall immediately no-
tify and deliver a copy of the summons 
or complaint to the Office of the Solic-
itor. 

(f) A Department employee sued per-
sonally in connection with official 
business may be represented by the De-
partment of Justice at its discretion. 
See 28 CFR 50.15 and 50.16 (1987). 

(g) The General Counsel or Solicitor 
or Department employee designated by 
either, when accepting service of proc-
ess for a Department employee in an 
official capacity, shall endorse on the 
Marshal’s or server’s return of service 
form or receipt for registered or cer-
tified mail the following statement: 
‘‘Service accepted in official capacity 
only.’’ The statement may be placed on 
the form or receipt with a rubber 
stamp. 

(h) Upon acceptance of service or re-
ceiving notification of service, as pro-
vided in this section, the General Coun-
sel and Solicitor shall take appropriate 
steps to protect the rights of the De-
partment, component, the Secretary or 
Department employee involved. 

Subpart B—Testimony by Employ-
ees and the Production of 
Documents in Legal Pro-
ceedings 

SOURCE: 60 FR 9291, Feb. 17, 1995, unless 
otherwise noted. Redesignated at 62 FR 19669, 
Apr. 23, 1997. 

§ 15.11 Scope. 

(a) This subpart sets forth the poli-
cies and procedures of the Department 
of Commerce regarding the testimony 
of employees, and former employees, as 
witnesses in legal proceedings and the 
production or disclosure of information 
contained in Department of Commerce 
documents for use in legal proceedings 
pursuant to a request, order, or sub-
poena (collectively referred to in this 
subpart as a ‘‘demand’’). 

(b) This subpart does not apply to 
any legal proceeding in which an em-
ployee is to testify while on leave sta-
tus, regarding facts or events that are 
unrelated to the official business of the 
Department. 

(c) This subpart in no way affects the 
rights and procedures governing public 
access to records pursuant to the Free-
dom of Information Act, the Privacy 
Act or the Trade Secrets Act. 

(d) This subpart is not intended to be 
relied upon to, and does not, create any 
right or benefit, substantive or proce-
dural, enforceable at law by any party 
against the United States. 

§ 15.12 Definitions. 

For the purpose of this subpart: 
(a) Agency counsel means the chief 

legal officer (or his/her designee) of an 
agency within the Department of Com-
merce. 

(b) Component means Office of the 
Secretary or an operating unit of the 
Department as defined in Department 
Organization Order 1–1. 
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(c) Demand means a request, order, or 
subpoena for testimony or documents 
for use in a legal proceeding. 

(d) Department means the United 
States Department of Commerce and 
its constituent agencies. 

(e) Document means any record, paper 
and other property held by the Depart-
ment, including without limitation, of-
ficial letters, telegrams, memoranda, 
reports, studies, calendar and diary en-
tries, maps, graphs, pamphlets, notes, 
charts, tabulations, analyses, statis-
tical or informational accumulations, 
any kind of summaries of meetings and 
conversations, film impressions, mag-
netic tapes and sound or mechanical 
reproductions. 

(f) Employee means all current or 
former employees or officers of the De-
partment, including commissioned offi-
cers of the National Oceanic and At-
mospheric Administration and any 
other individual who has been ap-
pointed by, or subject to the super-
vision, jurisdiction or control of the 
Secretary of the Department of Com-
merce. 

(g) General Counsel means the Gen-
eral Counsel of the Department or 
other Department employee to whom 
the General Counsel has delegated au-
thority to act under this subpart. 

(h) Legal proceeding means all pre-
trial, trial and post trial stages of all 
existing or reasonably anticipated judi-
cial or administrative actions, hear-
ings, investigations, or similar pro-
ceedings before courts, commissions, 
boards or other tribunals, foreign or 
domestic. This phrase includes all 
phases of discovery as well as responses 
to formal or informal requests by at-
torneys or others involved in legal pro-
ceedings. 

(i) Official business means the author-
ized business of the Department. 

(j) Secretary means the Secretary of 
the Department of Commerce. 

(k) Solicitor means the Solicitor of 
the Patent and Trademark Office. 

(l) Testimony means a statement in 
any form, including personal appear-
ances before a court or other legal tri-
bunal, interviews, depositions, tele-
phonic, televised, or videotaped state-
ments or any responses given during 
discovery or similar proceedings, which 

response would involve more than the 
production of documents. 

(m) United States means the Federal 
Government, its departments and agen-
cies, and individuals acting on behalf 
of the Federal Government. 

§ 15.13 Demand for testimony or pro-
duction of documents: Department 
policy. 

No employee shall in response to a 
demand, produce any documents, or 
provide testimony regarding any infor-
mation relating to, or based upon De-
partment of Commerce documents, or 
disclose any information or produce 
materials acquired as part of the per-
formance of that employee’s official 
duties, or because of that employee’s 
official status without the prior au-
thorization of the General Counsel, or 
the Solicitor, or the appropriate agen-
cy counsel. The reasons for this policy 
are as follows: 

(a) To conserve the time of Depart-
ment employees for conducting official 
business; 

(b) To minimize the possibility of in-
volving the Department in controver-
sial issues that are not related to the 
Department’s mission; 

(c) To prevent the possibility that 
the public will misconstrue variances 
between personal opinions of Depart-
ment employees and Department pol-
icy; 

(d) To avoid spending the time and 
money of the United States for private 
purposes; 

(e) To preserve the integrity of the 
administrative process; and 

(f) To protect confidential, sensitive 
information and the deliberative proc-
ess of the Department. 

§ 15.14 Demand for testimony or pro-
duction of documents: Department 
procedures. 

(a) Whenever a demand for testimony 
or for the production of documents is 
made upon an employee, the employee 
shall immediately notify the General 
Counsel (Room 5890, U. S. Department 
of Commerce, Washington, DC 20230, 
(202) 482–1067) or appropriate agency 
counsel. When a demand for testimony 
or for the production of documents is 
made upon an employee of the Patent 
and Trademark Office, the employee 
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should immediately notify the Solic-
itor, by phone, (703) 305–9035; by mailed 
addressed Solicitor, Box 8, Patent and 
Trademark Office, Washington, DC 
20231; or in person to 2121 Crystal 
Drive, Crystal Park 2, Suite 918, Ar-
lington, Virginia 22215. 

(b) A Department employee may not 
give testimony, produce documents, or 
answer inquiries from a person not em-
ployed by the Department regarding 
testimony or documents subject to a 
demand or a potential demand under 
the provisions of this subpart without 
the approval of the General Counsel, or 
the Solicitor, or the appropriate agen-
cy counsel. A Department employee 
shall immediately refer all inquiries 
and Demands to the General Counsel, 
or the Solicitor, or appropriate agency 
counsel. Where appropriate, the Gen-
eral Counsel, or the Solicitor, or appro-
priate agency counsel, may instruct 
the Department employee, orally or in 
writing, not to give testimony or 
produce documents. 

(c)(1) Demand for testimony or docu-
ments. A demand for the testimony of a 
Department employee shall be ad-
dressed to the General Counsel, Room 
5890, Department of Commerce, Wash-
ington, DC 20230 or appropriate agency 
counsel. A demand for testimony of an 
employee of the Patent and Trademark 
Office shall be mail addressed to the 
Solicitor, Box 8, Patent and Trademark 
Office, Washington, DC 20231; or in per-
son to 2121 Crystal Drive, Crystal Park 
2, Suite 918, Arlington, Virginia 22215. 

(2) Subpoenas. A subpoena for testi-
mony by a Department employee or a 
document shall be served in accordance 
with the Federal Rules of Civil or 
Criminal Procedure or applicable state 
procedure and a copy of the subpoena 
shall be sent to the General Counsel, or 
the Solicitor, or appropriate agency 
counsel. 

(3) Affidavit. Except when the United 
States is a party, every demand shall 
be accompanied by an affidavit or dec-
laration under 28 U.S.C. 1746 or, if an 
affidavit is not feasible, a statement 
setting forth the title of the legal pro-
ceeding, the forum, the requesting par-
ty’s interest in the legal proceeding, 
the reason for the demand, a showing 
that the desired testimony or docu-
ment is not reasonably available from 

any other source, and if testimony is 
requested, the intended use of the tes-
timony, a general summary of the de-
sired testimony, and a showing that no 
document could be provided and used 
in lieu of testimony. The purpose of 
this requirement is to assist the Gen-
eral Counsel, or the Solicitor, or appro-
priate agency counsel in making an in-
formed decision regarding whether tes-
timony or the production of a docu-
ment(s) should be authorized. 

(d) A certified copy of a document for 
use in a legal proceeding may be pro-
vided upon written request and pay-
ment of applicable fees. Written re-
quests for certification shall be ad-
dressed to the agency counsel for the 
component having possession, custody, 
or control of the document. Unless gov-
erned by another applicable provision 
of law or component regulation, the ap-
plicable fee includes charges for certifi-
cation and reproduction as set out in 15 
CFR part 4.9. Other reproduction costs 
and postage fees, as appropriate, must 
also be borne by the requester. 

(e) The Secretary retains the author-
ity to authorize and direct testimony 
in those cases where a statute or Presi-
dential order mandates a personal deci-
sion by the Secretary. 

(f) The General Counsel, or the Solic-
itor, or appropriate agency counsel 
may consult or negotiate with an at-
torney for a party or the party if not 
represented by an attorney, to refine or 
limit a demand so that compliance is 
less burdensome or obtain information 
necessary to make the determination 
required by paragraph (b) of this sec-
tion. Failure of the attorney to cooper-
ate in good faith to enable the General 
Counsel, or the Solicitor, or the Sec-
retary, or the appropriate agency coun-
sel to make an informed determination 
under this subpart may serve, where 
appropriate, as a basis for a determina-
tion not to comply with the demand. 

(g) A determination under this sub-
part to comply or not to comply with a 
demand is not an assertion or waiver of 
privilege, lack of relevance, technical 
deficiency or any other ground for non-
compliance. 

(h) The General Counsel, or the Solic-
itor, or appropriate agency counsel 
may waive any requirements set forth 
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under this section when circumstances 
warrant. 

§ 15.15 Procedures when a Department 
employee receives a subpoena. 

(a) A Department employee who re-
ceives a subpoena shall immediately 
forward the subpoena to the General 
Counsel, or the appropriate agency 
counsel. In the case of an employee of 
the Patent and Trademark Office, the 
subpoena shall immediately be for-
warded to the Solicitor. The General 
Counsel, or the Solicitor, or appro-
priate agency counsel will determine 
the extent to which a Department em-
ployee will comply with the subpoena. 

(b) If an employee is served with a 
subpoena that the General Counsel, or 
the Solicitor, or appropriate agency 
counsel determines should not be com-
plied with, the General Counsel, Solic-
itor or appropriate agency counsel will 
attempt to have the subpoena with-
drawn or modified. If this cannot be 
done, the General Counsel, Solicitor or 
appropriate agency counsel will at-
tempt to obtain Department of Justice 
representation for the employee and 
move to have the subpoena modified or 
quashed. If, because of time con-
straints, this is not possible prior to 
the compliance date specified in the 
subpoena, the employee should appear 
at the time and place set forth in the 
subpoena. If legal counsel cannot ap-
pear on behalf of the employee, the em-
ployee should produce a copy of the De-
partment’s regulations and inform the 
legal tribunal that he/she has been ad-
vised by counsel not to provide the re-
quested testimony and/or produce doc-
uments. If the legal tribunal rules that 
the demand in the subpoena must be 
complied with, the employee shall re-
spectfully decline to comply with the 
demand. United States ex rel. Touhy v. 
Ragen, 340 U. S. 462 (1951). 

(c) Where the Department employee 
is an employee of the Office of the In-
spector General, the Inspector General 
in consultation with the General Coun-
sel, will make a determination under 
paragraphs (a) and (b) of this section. 

§ 15.16 Legal proceedings between pri-
vate litigants: Expert or opinion 
testimony. 

In addition to the policies and proce-
dures as outlined in §§ 15.11 through 
15.16, the following applies to legal pro-
ceedings between private litigants: 

(a) If a Department employee is au-
thorized to give testimony in a legal 
proceeding not involving the United 
States, the testimony, if otherwise 
proper, shall be limited to facts within 
the personal knowledge of the Depart-
ment employee. Employees, with or 
without compensation, shall not pro-
vide expert testimony in any legal pro-
ceedings regarding Department infor-
mation, subjects or activities except on 
behalf of the United States or a party 
represented by the United States De-
partment of Justice. However, upon a 
showing by the requester that there 
are exceptional circumstances and that 
the anticipated testimony will not be 
adverse to the interest of the Depart-
ment or the United States, the General 
Counsel, or the Solicitor, or appro-
priate agency counsel may, in writing 
grant special authorization for the em-
ployee to appear and give the expert or 
opinion testimony. 

(b)(1) If, while testifying in any legal 
proceeding, an employee is asked for 
expert or opinion testimony regarding 
official DOC information, subjects or 
activities, which testimony has not 
been approved in advance in accord-
ance with the regulations in this sub-
part, the witness shall: 

(i) Respectfully decline to answer on 
the grounds that such expert or opin-
ion testimony is forbidden by the regu-
lations in this subpart; 

(ii) Request an opportunity to con-
sult with the General Counsel, or the 
Solicitor, or appropriate agency coun-
sel before giving such testimony; and 

(iii) Explain that upon such consulta-
tion, approval for such testimony may 
be provided. 

(2) If the witness is then ordered by 
the body conducting the proceeding to 
provide expert or opinion testimony re-
garding official DOC information, sub-
jects or activities without the oppor-
tunity to consult with either the Gen-
eral Counsel, or the Solicitor, or appro-
priate agency counsel, the witness 
shall respectfully refuse to provide 
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such testimony. See United States ex rel. 
Touhy v. Ragen, 340 U. S. 462 (1951). 

(c) If an employee is unaware of the 
regulations in this subpart and pro-
vides expert or opinion testimony re-
garding official DOC information, sub-
jects or activities in a legal proceeding 
without the aforementioned consulta-
tion, the witness shall, as soon after 
testifying as possible, inform the Gen-
eral Counsel, or the Solicitor, or appro-
priate agency counsel that such testi-
mony was given and provide a written 
summary of the expert or opinion testi-
mony provided. 

[60 FR 9291, Feb. 17, 1995. Redesignated and 
amended at 62 FR 19669, 19670, Apr. 23, 1997] 

§ 15.17 Demands or requests in legal 
proceedings for records protected 
by confidentiality statutes. 

Demands in legal proceedings for the 
production of records, or for the testi-
mony of Department employees regard-
ing information protected by the Pri-
vacy Act, 5 U.S.C. 552a, the Trade Se-
crets Act, 18 U.S.C. 1905 or other con-
fidentiality statutes, must satisfy the 
requirements for disclosure set forth in 
those statutes before the records may 
be provided or testimony given. The 
General Counsel, or the Solicitor, or 
appropriate agency counsel should first 
determine if there is a legal basis to 
provide the testimony or records 
sought under applicable confidentiality 
statutes before applying §§ 15.11 
through 15.18. Where an applicable con-
fidentiality statute mandates disclo-
sure, §§ 15.11 through 15.18 will not 
apply. 

[60 FR 9291, Feb. 17, 1995. Redesignated and 
amended at 62 FR 19669, 19670, Apr. 23, 1997] 

§ 15.18 Testimony of Department em-
ployees in proceedings involving 
the United States. 

The following applies in legal pro-
ceedings in which the United States is 
a party: 

(a) A Department employee may not 
testify as an expert or opinion witness 
for any other party other than the 
United States. 

(b) Whenever, in any legal proceeding 
involving the United States, a request 
is made by an attorney representing or 
acting under the authority of the 
United States, the General Counsel, or 

the Solicitor, or appropriate agency 
counsel will make all necessary ar-
rangements for the Department em-
ployee to give testimony on behalf of 
the United States. Where appropriate, 
the General Counsel, or the Solicitor, 
or appropriate agency counsel may re-
quire reimbursement to the Depart-
ment of the expenses associated with a 
Department employee giving testi-
mony on behalf of the United States. 

Subpart C—Involuntary Child and 
Spousal Support Allotments of 
NOAA Corps Officers 

SOURCE: 53 FR 15548, May 2, 1988, unless 
otherwise noted. Redesignated at 62 FR 19669, 
Apr. 23, 1997. 

§ 15.21 Purpose. 
This subpart provides implementing 

policies governing involuntary child or 
child and spousal support allotments 
for officers of the uniformed service of 
the National Oceanic and Atmospheric 
Administration (NOAA), and prescribes 
applicable procedures. 

§ 15.22 Applicability and scope. 
This subpart applies to Commis-

sioned Officers of the NOAA Corps on 
active duty. 

§ 15.23 Definitions. 
(a) Active duty. Full-time duty in the 

NOAA Corps. 
(b) Authorized person. Any agent or 

attorney of any state having in effect a 
plan approved under part D of title IV 
of the Social Security Act (42 U.S.C. 
651–664), who has the duty or authority 
to seek recovery of any amounts owed 
as child or child and spousal support 
(including, when authorized under the 
state plan, any official of a political 
subdivision); and the court that has au-
thority to issue an order against a 
member for the support and mainte-
nance of a child or any agent of such 
court. 

(c) Child support. Periodic payments 
for the support and maintenance of a 
child or children, subject to and in ac-
cordance with state or local law. This 
includes but is not limited to, pay-
ments to provide for health, education, 
recreation, and clothing or to meet 
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other specific needs of such a child or 
children. 

(d) Designated official. The official 
who is designated to receive notices of 
failure to make payments from an au-
thorized person (as defined in para-
graph (b) of this section). For the De-
partment of Commerce this official is 
the Assistant General Counsel for Ad-
ministration. 

(e) Notice. A court order, letter, or 
similar documentation issued by an au-
thorized person providing notification 
that a member has failed to make peri-
odic support payments under a support 
order. 

(f) Spousal support. Periodic pay-
ments for the support and maintenance 
of a spouse or former spouse, in accord-
ance with state and local law. It in-
cludes, but is not limited to, separate 
maintenance, alimony while litigation 
continues, and maintenance. Spousal 
support does not include any payment 
for transfer of property or its value by 
an individual to his or her spouse or 
former spouse in compliance with any 
community property settlement, equi-
table distribution of property, or other 
division of property between spouses or 
former spouses. 

(g) Support order. Any order for the 
support of any person issued by a court 
of competent jurisdiction or by admin-
istrative procedures established under 
state law that affords substantial due 
process and is subject to judicial re-
view. A court of competent jurisdiction 
includes: (1) Indian tribal courts within 
any state, territory, or possession of 
the United States and the District of 
Columbia; and (2) a court in any for-
eign country with which the United 
States has entered into an agreement 
that requires the United States to 
honor the notice. 

§ 15.24 Policy. 
(a) It is the policy of the Department 

of Commerce to require Commissioned 
Officers of the NOAA Corps on active 
duty to make involuntary allotments 
from pay and allowances as payment of 
child, or child and spousal, support 
payments when the officer has failed to 
make periodic payments under a sup-
port order in a total amount equal to 
the support payable for two months or 
longer. Failure to make such payments 

shall be established by notice from an 
authorized person to the designated of-
ficial. Such notice shall specify the 
name and address of the person to 
whom the allotment is payable. The 
amount of the allotment shall be the 
amount necessary to comply with the 
support order. If requested, the allot-
ment may include arrearages as well as 
amounts for current support, except 
that the amount of the allotment, to-
gether with any other amounts with-
held for support from the officer as a 
percentage of pay, shall not exceed the 
limits prescribed in section 303 (b) and 
(c) of the Consumer Credit Protection 
Act (15 U.S.C. 1673). An allotment 
under this subpart shall be adjusted or 
discontinued upon notice from an au-
thorized person. 

(b) Notwithstanding the above, no ac-
tion shall be taken to require an allot-
ment from the pay and allowances of 
any officer until such officer has had a 
consultation with an attorney from the 
Office of the Assistant General Counsel 
for Administration, in person, to dis-
cuss the legal and other factors in-
volved with respect to the officer’s sup-
port obligation and his/her failure to 
make payments. Where it has not been 
possible, despite continuing good faith 
efforts to arrange such a consultation, 
the allotment shall start the first pay 
period beginning after 30 days have 
elapsed since the notice required in 
paragraph (d)(1) of § 15.25 is given to the 
affected officer. 

[53 FR 15548, May 2, 1988. Redesignated and 
amended at 62 FR 19669, 19670, Apr. 23, 1997] 

§ 15.25 Procedures. 
(a) Service of notice. (1) An authorized 

person shall send to the designated of-
ficial a signed notice that includes: 

(i) A statement that delinquent sup-
port payments equal or exceed the 
amount of support payable for 2 
months under a support order, and a re-
quest that an allotment be initiated 
pursuant to 42 U.S.C. 665. 

(ii) A certified copy of the support 
order. 

(iii) The amount of the monthly sup-
port payment. Such amount may in-
clude arrearages, if a support order 
specifies the payment of such arrear-
ages. The notice shall indicate how 
much of the amount payable shall be 
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applied toward liquidation of the ar-
rearages. 

(iv) Sufficient information identi-
fying the officer to enable processing 
by the designated official. The fol-
lowing information is requested: 

(A) Full name; 
(B) Social Security Number; 
(C) Date of birth; and 
(D) Duty station location. 
(v) The full name and address of the 

allottee. The allottee shall be an au-
thorized person, the authorized per-
son’s designee, or the recipient named 
in the support order. 

(vi) Any limitations on the duration 
of the support allotment. 

(vii) A certificate that the official 
sending the notice is an authorized per-
son. 

(viii) A statement that delinquent 
support payments are more than 12 
weeks in arrears, if appropriate. 

(2) The notice shall be accomplished 
by certified or registered mail, return 
receipt requested, or by personal serv-
ice, upon the appropriate designated of-
ficial, who shall note the date and time 
of receipt on the notice. 

(3) The notice is effective when it is 
received in the office of the designated 
official. 

(4) When the information submitted 
is not sufficient to identify the officer, 
the notice shall be returned directly to 
the authorized person with an expla-
nation of the deficiency. However, 
prior to returning the notice if there is 
sufficient time, an attempt should be 
made to inform the authorized person 
who caused the notice to be served, 
that it will not be honored unless ade-
quate information is supplied. 

(5) Upon receipt of effective notice of 
delinquent support payments, together 
with all required supplementary docu-
ments and information, the designated 
official shall identify the officer from 
whom moneys are due and payable. The 
allotment shall be established in the 
amount necessary to comply with the 
support order and to liquidate arrear-
ages if provided by a support order 
when the maximum amount to be al-
lotted under this provision, together 
with any other moneys withheld for 
support from the officer, does not ex-
ceed: 

(i) 50 percent of the officer’s dispos-
able earnings for any month where the 
officer asserts by affidavit or other ac-
ceptable evidence, that he/she is sup-
porting a spouse and/or dependent 
child, other than a party in the support 
order. When the officer submits evi-
dence, copies shall be sent to the au-
thorized person, together with notifica-
tion that the officer’s support claim 
will be honored. 

If the support claim is contested by 
the authorized person, that authorized 
person may refer this matter to the ap-
propriate court or other authority for 
resolution. 

(ii) 60 percent of the officer’s dispos-
able earnings for any month where the 
officer fails to assert by affidavit or 
other acceptable evidence that he/she 
is supporting a spouse and/or dependent 
child. 

(iii) Regardless of the limitations 
above, an additional 5 percent of the of-
ficer’s disposable earnings shall be 
withheld when it is stated in the notice 
that the officer is in arrears in an 
amount equivalent to 12 or more 
weeks’ support. 

(b) Disposable earnings. The following 
moneys are subject to inclusion in 
computation of the officer’s disposable 
earnings: 

(1) Basic pay. 
(2) Special pay (including enlistment 

and reenlistment bonuses). 
(3) Accrued leave payments (basic 

pay portions only). 
(4) Aviation career incentive pay. 
(5) Incentive pay for Hazardous Duty. 
(6) Readjustment pay. 
(7) Diving pay. 
(8) Sea pay. 
(9) Severance pay (including dis-

ability severance pay). 
(10) Retired pay (including disability 

retired pay). 
(c) Exclusions. In determining the 

amount of any moneys due from or 
payable by the United States to any in-
dividual, there shall be excluded 
amounts which are: 

(1) Owed by the officer to the United 
States. 

(2) Required by law to be deducted 
from the remuneration or other pay-
ment involved, including, but not lim-
ited to: 
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(i) Amounts withheld from benefits 
payable under Title II of the Social Se-
curity Act where the withholding is re-
quired by law. 

(ii) Federal employment taxes. 
(3) Properly withheld for federal and 

state income tax purposes if the with-
holding of the amounts is authorized 
by law and if amounts withheld are not 
greater than would be the case if the 
individual claimed all dependents to 
which he/she were entitled. The with-
holding of additional amounts pursu-
ant to section 3402(i) of Title 26 of the 
United States Code may be permitted 
only when the officer presents evidence 
of a tax obligation which supports the 
additional withholding. 

(4) Deducted for servicemen’s Group 
Life Insurance coverage. 

(5) Advances of pay that may be due 
and payable by the officer at some fu-
ture date. 

(d) Officer notification. (1) As soon as 
possible, but not later than 15 calendar 
days after the date of receipt of notice, 
the designated official shall send to the 
officer, at his/her duty station or last 
known address, written notice: 

(i) That notice has been received 
from an authorized person, including a 
copy of the documents submitted; 

(ii) Of the maximum limitations set 
forth, with a request that the officer 
submit supporting affidavits or other 
documentation necessary for deter-
mining the applicable percentage limi-
tation; 

(iii) That the officer may submit sup-
porting affidavits or other documenta-
tion as evidence that the information 
contained in the notice is in error; 

(iv) That by submitting supporting 
affidavits or other necessary docu-
mentation, the officer consents to the 
disclosure of such information to the 
party requesting the support allot-
ment; 

(v) Of the amount or percentage that 
will be deducted if the officer fails to 
submit the documentation necessary to 
enable the designated official to re-
spond to the notice within the pre-
scribed time limits; 

(vi) That legal counsel will be pro-
vided by the Office of the Assistant 
General Counsel for Administration; 
and 

(vii) Of the date that the allotment is 
scheduled to begin. 

(2) The officer shall be provided with 
the following: 

(i) A consultation in person with an 
attorney from the Office of the Assist-
ant General Counsel for Administra-
tion, to discuss the legal and other fac-
tors involved with the officer’s support 
obligation and his/her failures to make 
payment. 

(ii) Copies of any other documents 
submitted with the notice. 

(3) The Office of the Assistant Gen-
eral Counsel for Administration will 
make every effort to see that the offi-
cer receives a consultation concerning 
the support obligation and the con-
sequences of failure to make payments 
within 30 days of the notice required in 
paragraph (d)(1). In the event such con-
sultation is not possible, despite con-
tinuing good faith efforts to arrange a 
consultation, no action shall be taken 
to require an allotment from the pay 
and allowances of any NOAA Corps Of-
ficer until 30 days have elapsed after 
the notice described in paragraph (d)(1) 
is given to the affected officer. 

(4) If, within 30 days of the date of 
the notice, the officer has furnished the 
designated official affidavits or other 
documentation showing the informa-
tion in the notice to be in error, the 
designated official shall consider the 
officer’s response. The designated offi-
cial may return to the authorized per-
son, without action, the notice for a 
statutorily required support allotment 
together with the member’s affidavit 
and other documentation, if the mem-
ber submits substantial proof of error, 
such as: 

(i) The support payments are not de-
linquent. 

(ii) The underlying support order in 
the notice has been amended, super-
seded, or set aside. 

(e) Absence of funds. (1) When notice 
is served and the identified officer is 
found not to be entitled to moneys due 
from or payable by NOAA, the des-
ignated official shall return the notice 
to the authorized person, and advise 
that no moneys are due from or pay-
able by NOAA to the named individual. 

(2) Where it appears that moneys are 
only temporarily exhausted or other-
wise unavailable, the authorized person 
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shall be fully advised as to why, and for 
how long, the money will be unavail-
able. 

(3) In instances where the officer sep-
arates from active duty service, the au-
thorized person shall be informed by 
the Office of Commissioned Personnel, 
NOAA Corps that the allotment is dis-
continued. 

(4) Payment of statutorily required 
allotments shall be enforced over other 
voluntary deductions and allotments 
when the gross amount of pay and al-
lowances is not sufficient to permit all 
authorized deductions and collections. 

(f) Allotment of funds. (1) The author-
ized person or allottee shall notify the 
designated official promptly if the op-
erative court order upon which the al-
lotment is based is vacated, modified, 
or set aside. The designated official 
shall also be notified of any events af-
fecting the allottee’s eligibility to re-
ceive the allotment, such as the former 
spouse’s remarriage, if a part of the 
payment is for spousal support, and no-
tice of a change in eligibility for child 
support payments under circumstances 
of death, emancipation, adoption, or 
attainment of majority of a child 
whose support is provided through the 
allotment. 

(2) An allotment established under 
this Directive shall be adjusted or dis-
continued upon notice from the author-
ized person. 

(3) Neither the Department of Com-
merce nor any officer or employee 
thereof, shall be liable for any payment 
made from moneys due from, or pay-
able by, the Department of Commerce 
to any individuals pursuant to notice 
regular on its face, if such payment is 
made in accordance with this subpart. 
If a designated official receives notice 
based on support which, on its face, ap-
pears to conform to the law of the ju-
risdiction from which it was issued, the 
designated official shall not be re-
quired to ascertain whether the au-
thority that issued the orde had ob-
tained personal jurisdiction over the 
member. 

(4) Effective date of allotment. The al-
lotment shall start with the first pay 
period beginning after the officer has 
had a consultation with an attorney 
from the Office of the Assistant Gen-
eral Counsel for Administration but 

not later than the first pay period be-
ginning after 30 days have elapsed since 
the notice required in paragraph (d)(1) 
of this section is given to the affected 
officer. The Department of Commerce 
shall not be required to vary its normal 
NOAA Corps allotment payment cycle 
to comply with the notice. 

(g) Designated official. Notice should 
be sent to: The Assistant General 
Counsel for Administration, Office of 
the General Counsel, U.S. Department 
of Commerce, Washington, DC 20230, 
(202) 377–5387. 

Subpart D—Statement of Policy 
and Procedures Regarding In-
demnification of Department 
of Commerce Employees 

SOURCE: 62 FR 19670, Apr. 23, 1997, unless 
otherwise noted. 

§ 15.31 Policy. 

(a) The Department of Commerce 
may indemnify a present or former De-
partment employee who is personally 
named as a defendant in any civil suit 
in state or federal court, or other legal 
proceeding seeking damages against a 
present or former Department em-
ployee personally, for any verdict, 
judgment or other monetary award 
which is rendered against such em-
ployee, provided that the conduct giv-
ing rise to the verdict, judgment or 
award was taken within the scope of 
his/her employment and that such in-
demnification is in the interest of the 
Department as determined by the Sec-
retary or his/her designee. 

(b) The Department may settle or 
compromise a personal damage claim 
against a present or former employee 
by the payment of available funds at 
any time provided the alleged conduct 
giving rise to the personal property 
claim was taken within the employee’s 
scope of employment and such settle-
ment is in the interest of the Depart-
ment as determined by the Secretary 
or his/her designee. 

(c) Absent exceptional cir-
cumstances, as determined by the Sec-
retary or his/her designee, the Depart-
ment will not consider a request either 
to indemnify or to settle a personal 
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damage claim before entry of an ad-
verse verdict, judgment or award. 

(d) Any payment under this section 
either to indemnify a present or former 
Department employee or to settle a 
personal damage claim shall be contin-
gent upon the availability of appro-
priated funds of the Department of 
Commerce. 

§ 15.32 Procedures for the handling of 
lawsuits against Department em-
ployees arising within the scope of 
their office or employment. 

The following procedures shall be fol-
lowed in the event that a civil action 
or proceeding is brought, in any court, 
against a present or former employee 
of the Department (or against his/her 
estate) for personal injury, loss of prop-
erty or death, resulting from the De-
partment employee’s activities while 
acting within the scope of his/her office 
or employment: 

(a) After being served with process or 
pleadings in such an action or pro-
ceeding, the employee (or the execu-
tor(rix) or administrator(rix)) of the 
estate shall within five (5) calendar 
days of receipt, deliver all such process 
and pleadings or an attested true copy 
thereof, together with a fully detailed 
report of the circumstances of the inci-
dent giving rise to the court action or 
proceeding to the General Counsel. 
Where appropriate, the General Coun-
sel, or his/her designee, may request 
that the Department of Justice provide 
legal representation for the present or 
former Department employee. 

(b)(1) Only if a present or former em-
ployee of the Department has satisfied 
the requirements of paragraph (a) of 
this section in a timely fashion, may 
the employee subsequently request in-
demnification to satisfy a verdict, 
judgment, or award entered against 
that employee. 

(2) No request for indemnification 
will be considered unless the employee 
has submitted a written request, with 
appropriate documentation, including 
copies of the verdict, judgment, appeal 
bond, award, or settlement proposal 
through the employee’s supervisory 
chain to the head of the employee’s 
component. The written request will 
include an explanation by the em-
ployee of how the employee was work-

ing within the scope of employment 
and whether the employee has insur-
ance or any other source of indem-
nification. 

(3) The head of the component or his/ 
her designee will forward the employ-
ee’s request with a recommendation to 
the General Counsel for review. The re-
quest for indemnification shall include 
a detailed analysis of the basis for the 
recommendation. The head of the com-
ponent will also certify to the General 
Counsel that the component has funds 
available to pay the indemnification. 

(c) The General Counsel or his/her 
designee will review the circumstances 
of the incident giving rise to the action 
or proceeding, and all data bearing 
upon the question of whether the em-
ployee was acting within the scope of 
his/her employment. Where appro-
priate, the agency shall seek the views 
of the Department of Justice and/or the 
U.S. Attorney for the district embrac-
ing the place where the action or pro-
ceeding is brought. 

(d) The General Counsel shall forward 
the request, the accompanying docu-
mentation, and the General Counsel’s 
recommendation to the Secretary or 
his/her designee for decision. 

PART 16—PROCEDURES FOR A 
VOLUNTARY CONSUMER PROD-
UCT INFORMATION LABELING 
PROGRAM 

Sec. 
16.1 Purpose. 
16.2 Description and goal of program. 
16.3 Definitions. 
16.4 Finding of need to establish a specifica-

tion for labeling a consumer product. 
16.5 Development of performance informa-

tion labeling specifications. 
16.6 Establishment of fees and charges. 
16.7 Participation in program. 
16.8 Termination of participation. 
16.9 Rules governing designated agents. 
16.10 The Department of Commerce Mark. 
16.11 Amendment or revision of a perform-

ance information labeling specification. 
16.12 Consumer education. 
16.13 Coordination with State and local pro-

grams. 
16.14 Annual report. 

AUTHORITY: Sec. 2, 31 Stat. 1449, as amend-
ed; sec. 1, 64 Stat. 371, (15 U.S.C. 272); Re-or-
ganization Plan No. 3 of 1946, Part VI. 
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SOURCE: 42 FR 26648, May 25, 1977, unless 
otherwise noted. 

§ 16.1 Purpose. 
The purpose of this part is to estab-

lish procedures under which a vol-
untary consumer product information 
labeling program administered by the 
Department of Commerce will func-
tion. 

§ 16.2 Description and goal of pro-
gram. 

(a) The Department’s Voluntary Con-
sumer Product Information Labeling 
Program makes available to con-
sumers, at the point of sale, informa-
tion on consumer product performance 
in an understandable and useful form 
so as to facilitate accurate consumer 
purchasing decisions and enhance con-
sumer satisfaction. It also educates 
consumers, distributors and retailers 
in the use of the product performance 
information displayed and provides 
manufacturers and other persons who 
participate in the program with an op-
portunity to convey to the public the 
particular advantages of their prod-
ucts. These objectives are accom-
plished by: 

(1) Selecting or developing standard-
ized test methods by which selected 
product performance characteristics 
can be measured; 

(2) Developing labeling methods by 
which information concerning product 
performance can be transmitted in use-
ful form to consumers at the point of 
sale; 

(3) Encouraging manufacturers and 
other participants in the program vol-
untarily to test and label their prod-
ucts according to the selected or devel-
oped methods; and 

(4) Encouraging consumers through 
various informational and educational 
programs to utilize the product per-
formance information provided. 

(b) The program involves voluntary 
labeling by enrolled participants of se-
lected categories of consumer products 
with information concerning selected 
performance characteristics of those 
products. The performance characteris-
tics selected are those that are of de-
monstrable importance to consumers, 
that consumers cannot evaluate 
through mere inspection of the prod-

uct, and that can be measured objec-
tively and reported understandably to 
consumers. The consumer products 
covered include those for which incor-
rect purchase decision can result in fi-
nancial loss, dissatisfaction, or incon-
venience. The program seeks to avoid 
the duplication of other Federal pro-
grams under which performance char-
acteristics are labeled by exempting 
those performance characteristics from 
this program. However, where the Fed-
eral agency concerned agrees, the De-
partment of Commerce may include in-
formation about those performance 
characteristics in CPILP labels if, by 
doing so, product comparison at the 
point of sale is simplified for con-
sumers, and the complexity of product 
labeling is reduced for the manufactur-
ers by enabling them to comply with 
the labeling requirements of other Fed-
eral agencies through participation in 
CPILP. 

(c) For selected categories of con-
sumer products, the program includes 
advertising guidelines covering situa-
tions where quantitative performance 
values are stated in advertising or 
where qualitative comparisons are 
made of the performance of different 
products. 

[42 FR 26648, May 25, 1977, as amended at 43 
FR 8255, Mar. 1, 1978] 

§ 16.3 Definitions. 
(a) The term Secretary means the Sec-

retary of Commerce or her designee. 
(b) The term consumer means the first 

person who purchases a consumer prod-
uct for purposes other than resale. 

(c) The term participant means a 
manufacturer, assembler or private 
brand labeler of consumer products or 
an importer of such products for resale 
and who participates in the program. 

(d) The term consumer product means 
any article produced or distributed for 
sale to a consumer for the use, con-
sumption, or enjoyment of such con-
sumer. The term does not include prod-
ucts customarily intended primarily 
for business, commercial, or industrial 
use. 

(e) The term person means an indi-
vidual; a manufacturer; distributor; re-
tailer; importer; private brand labeler; 
government agency at the Federal (in-
cluding any agency of the Department 
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of Commerce), State and local level; 
consumer organization; trade associa-
tion; standards writing body; profes-
sional society; testing laboratory; or 
educational institution. 

(f) The term performance characteristic 
means a performance characteristic of 
a consumer product that can be meas-
ured in an objective manner with re-
spect to a given consumer product. 

(g) The term Specification means a 
Performance Information Labeling 
Specification developed under § 16.5. 

(h) The term label means printed 
matter affixed to or otherwise provided 
with a consumer product and con-
taining all of the performance charac-
teristics as prescribed by the Specifica-
tion applicable to that product. 

(i) The term designated agent means a 
person as defined in paragraph (e) of 
this section, who has been designated 
by the Secretary to carry out appro-
priate operational procedures on behalf 
of more than one participant in this 
program in accordance with rules set 
out under § 16.9. 

§ 16.4 Finding of need to establish a 
specification for labeling a con-
sumer product. 

(a) Any person may request the Sec-
retary to find that there is a need to 
label a particular consumer product 
with information concerning one or 
more specific performance characteris-
tics of that product. 

(b) Such a request shall be in writing 
and will, to the extent practicable, in-
clude the following information: 

(1) Identification of the consumer 
product; 

(2) Extent that the product identified 
in paragraph (b)(1) of this section is 
used by the public and, if known, what 
the production or sales volume is of 
such product; 

(3) Nature and extent of difficulty ex-
perienced by consumers in making in-
formed purchase decisions because of a 
lack of knowledge regarding the per-
formance characteristics of the identi-
fied consumer product; 

(4) Potential or actual loss to con-
sumers as a result of an incorrect deci-
sion based on an inadequate under-
standing of the performance character-
istics of the identified consumer prod-
uct; 

(5) Extent of incidence of consumer 
complaints arising from or reasonably 
traceable to lack of knowledge regard-
ing the performance characteristics of 
the identified consumer product; 

(6) If known, whether there currently 
exist test methods which could be used 
to test the performance characteristics 
of the identified consumer product and 
an identification of those test methods; 

(7) Reasons why it is felt, in cases 
where existing test methods are identi-
fied in responding to paragraph (b)(6) of 
this section, that such test methods 
are suitable for making objective 
measurements of the performance 
characteristics of the identified con-
sumer product; and 

(8) Estimated cost to participants to 
test and label the product. 

(c) The Secretary may ask for more 
information to support a request made 
under paragraph (a) of this section if 
she feels it is necessary to do so, or, if 
she deems it to be in the public inter-
est, may develop such information her-
self as by consultation on a one-time 
basis with consumers, consumer orga-
nizations, and others. The Secretary 
shall act expeditiously on all requests 
and shall notify the requester of her 
decision in writing. If the Secretary de-
termines that there is no need to estab-
lish a Specification for labeling the re-
quested consumer product performance 
characteristics, or because of a lack of 
resources, she will decline to act fur-
ther on the request. In those instances 
where the Secretary declines a request, 
she shall state the reasons for so de-
clining. 

(d) If the Secretary finds that a need 
exists to establish a Specification for 
labeling a consumer product under this 
program, she shall publish a notice in 
the FEDERAL REGISTER setting out such 
finding and its basis and stating that 
she is developing a proposed Specifica-
tion in accordance with § 16.5. 

§ 16.5 Development of performance in-
formation labeling specifications. 

(a) If the Secretary makes a finding 
of need pursuant to § 16.4, she will pub-
lish a proposed Performance Informa-
tion Labeling Specification in the FED-
ERAL REGISTER with a notice giving the 
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complete text of the proposed Speci-
fication and any other pertinent infor-
mation. The notice will invite any in-
terested person to submit written com-
ments on the proposed Specification 
within 45 days after its publication in 
the FEDERAL REGISTER, unless another 
time limit is provided by the Sec-
retary. Interested persons wanting to 
express their views in an informal 
hearing may do so, if within 15 days 
after the proposed Specification is pub-
lished in the FEDERAL REGISTER, they 
request the Secretary to hold a hear-
ing. Such informal hearings shall be 
held so as to give all interested persons 
an opportunity for the oral presen-
tation of data, views, or arguments in 
addition to the opportunity to make 
written submissions. Notice of such 
hearings shall be published in the FED-
ERAL REGISTER. A transcript shall be 
kept of any oral presentations. 

(b) Each Specification shall as a min-
imum include: 

(1) A description of the performance 
characteristics of the consumer prod-
uct covered; 

(2) An identification by reference of 
the test methods to be used in meas-
uring the performance characteristics. 
The test methods, where they exist and 
are deemed appropriate for inclusion in 
the particular Specification involved, 
shall be those which are described in 
nationally-recognized voluntary stand-
ards. Where appropriate test methods 
do not exist, they will be developed by 
the Department of Commerce in co-
operation with interested parties and 
set out in full in the Specification; 

(3) A prototype label and directions 
for displaying the label on or with the 
consumer product concerned. Such di-
rections will not prohibit the display of 
additional information by the partici-
pant on space adjacent to the marked 
boundaries of the label; and 

(4) Conditions of participation. 
(c) The Secretary, after consideration 

of all written and oral comments and 
other materials received in accordance 
with paragraph (a) of this section, shall 
publish in the FEDERAL REGISTER with-
in 30 days after the final date for re-
ceipt of comments, or as soon as prac-
ticable thereafter, a notice either: 

(1) Giving the complete text of a final 
Specification, including conditions of 

use, and stating that any prospective 
participant in the program desiring 
voluntarily to use the Department of 
Commerce Mark developed under § 16.10 
must advise the Department of Com-
merce: or 

(2) Stating that the proposed Speci-
fication will be further developed be-
fore final publication; or 

(3) Withdrawing the proposed Speci-
fication from further consideration. 

§ 16.6 Establishment of fees and 
charges. 

(a) The Secretary in conjunction 
with the use of the Working Capital 
Fund of the National Institute of 
Standards & Technology, as authorized 
under section 12 of the Act of March 3, 
1901, as amended (15 U.S.C. 278b), for 
this program, shall establish fees and 
charges for use of the Department of 
Commerce Label and Mark on each 
product. Such fees and charges shall be 
related to the number of units of prod-
ucts labeled, where appropriate. The 
fees and charges established by the 
Secretary, which may be revised by her 
when she deems it appropriate to do so, 
shall be in amounts calculated to make 
the operation of this program as self- 
sufficient as reasonable. A separate no-
tice will be published in the FEDERAL 
REGISTER simultaneously with the no-
tice of each proposed Specification re-
ferred to in § 16.5(a). Such notice will 
set out a schedule of estimated fees and 
charges the Secretary proposes to es-
tablish. The notice would be furnished 
for informational and guidance pur-
poses only in order that the public may 
evaluate the proposed Specification in 
light of the expected fees to be charged. 

(b) At such time as the Secretary 
publishes the notice announcing the 
final Specification referred to in 
§ 16.5(c)(1), she shall simultaneously 
publish a separate notice in the FED-
ERAL REGISTER setting forth the final 
schedule of fees that will be charged 
participants in the program. The effec-
tive date of such final schedule of fees 
shall be the same as the date on which 
the final Specification takes effect. 

(c) Revisions, if any, to the fees and 
charges established by the Secretary 
under paragraph (b) of this section 
shall be published in subsequent FED-
ERAL REGISTER notices and shall take 
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effect not less than thirty (30) days 
after the date of publication of such 
notice. 

(d) The establishment of fees and 
charges under this section may, at any 
time, be suspended by the Secretary for 
any length of time. 

[42 FR 26648, May 25, 1977, as amended at 42 
FR 57686, Nov. 4, 1977; 55 FR 38315, Sept. 18, 
1990] 

§ 16.7 Participation in program. 
(a) Any manufacturer, assembler, or 

private brand labeler of consumer prod-
ucts or importer of such products for 
resale, desiring to participate in this 
program will so notify the Secretary. 
The notification will identify the par-
ticular Specification to be used and the 
prospective participant’s identification 
and model numbers for the products to 
be labeled. The notification must in-
clude a statement that if accepted as a 
participant in the program by the Sec-
retary, the prospective participant 
will: 

(1) Abide by all conditions imposed 
by these procedures: 

(2) Abide by the conditions contained 
in the Specification, as prescribed in 
paragraph (d) of this section; 

(3) Pay the fees and charges estab-
lished by the Secretary; and 

(4) Desist from using the Department 
of Commerce label and Mark if his par-
ticipation is terminated under § 16.8. 

(b) The Secretary shall act expedi-
tiously on all requests to participate in 
the program and shall notify each pro-
spective participant of her decision in 
writing. In those instances where the 
Secretary declines a request, she shall 
state the reasons for so declining. 

(c) If a prospective participant seek-
ing to participate in the program is no-
tified by the Secretary that she pro-
poses to deny that prospective partici-
pant the right to participate, that pro-
spective participant shall have thirty 
(30) days from the receipt of such noti-
fication to request a hearing under the 
provisions of 5 U.S.C. 556. The Sec-
retary’s proposed denial shall become 
final through the issuance of a written 
decision to such prospective partici-
pant in the event that he does not ap-
peal such notification by the end of the 
thirty (30) day period. If however, such 
prospective participant requests a 

hearing within that thirty (30) day pe-
riod, the Secretary’s proposed denial 
shall be stayed pending the outcome of 
the hearing held pursuant to 5 U.S.C. 
556. 

(d) The conditions set out in each 
Specification will include, but not be 
limited to, the following: 

(1) Prior to the use of a Label, the 
participant will make or have made 
the measurements to obtain the infor-
mation required for inclusion on the 
Label and, if requested, will forward 
within 30 days such measurement data 
to the Secretary. Such measurement 
data will be kept on file by the partici-
pant or his agent for two years after 
that product is no longer manufactured 
unless otherwise provided in the Speci-
fication. 

(2) The participant will describe the 
test results on the Label as prescribed 
in the Specification. 

(3) The participant will display or ar-
range to display, in accordance with 
the appropriate Specification, the 
Label on or with each individual prod-
uct of the type covered except for units 
exported from the U.S. Participants 
who utilized more than one brand name 
may participate by labeling some or all 
of the brand names. All models with 
the same brand name must be included 
in the program unless they are for ex-
port only. 

(4) The participant agrees at his ex-
pense to comply with any reasonable 
request of the Secretary to have con-
sumer products manufactured, assem-
bled, imported, or privately brand la-
beled by him tested to determine that 
testing has been done according to the 
relevant Specification. 

(5) Participants may reproduce the 
Department of Commerce Label and 
Mark in advertising: Provided, That the 
entire Label, complete with all infor-
mation required to be displayed at the 
point of retail sale, is shown legibly 
and is not combined or associated di-
rectly with any other mark or logo. 

§ 16.8 Termination of participation. 
(a) The Secretary upon finding that a 

participant is not complying with the 
conditions set out in these procedures 
or in a Specification may terminate 
upon 30 days notice the participant’s 
right to continue his participation in 
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the program: Provided, That the partic-
ipant shall first by given an oppor-
tunity to show cause why the partici-
pation should not be terminated. 

(b) Upon receipt of a notice from the 
Secretary of the proposed termination, 
which notice shall set forth the reasons 
for such proposed termination, the par-
ticipant shall have thirty (30) days 
from the date of receipt of such notifi-
cation to request a hearing under the 
provisions of 5 U.S.C. 556. The Sec-
retary’s proposed termination shall be-
come final through the issuance of a 
written decision to the participant in 
the event such participant does not ap-
peal the proposed termination within 
the thirty (30) day period. If, however, 
the participant requests a hearing 
within the thirty (30) day period, the 
Secretary’s proposed termination shall 
be stayed pending the outcome of the 
hearing held pursuant to 5 U.S.C. 556. 

(c) A participant may at any time 
terminate his participation and respon-
sibilities under this program with re-
gard to a specific type of product by 
giving written notice to the Secretary 
that he has discontinued use of the De-
partment of Commerce Label and Mark 
for all consumer products of the type 
involved. 

§ 16.9 Rules governing designated 
agents. 

(a) The following rules, requirements 
and tasks shall be applicable with re-
spect to the seeking of designated 
agent status and the performance of 
that role after such status has been ob-
tained. Each person desiring to be des-
ignated as a designated agent under 
this program shall: 

(1) Make written application to the 
Secretary; 

(2) Provide appropriate information 
showing his qualifications to represent 
members within a given product area 
and that more than one prospective 
participant in that product area is 
agreeable to such representation; and 

(3) Agree to service any participant 
in this program in the agent’s cog-
nizant product area whether or not 
such participant is a member of the or-
ganization or body which that agent 
represents. 

(b) The Secretary may require a per-
son seeking designated agent status to 

supply further information before 
granting such status to that person. 
The Secretary will notify each person 
seeking designated agent status, in 
writing, as expeditiously as possible 
after evaluating such person’s applica-
tion. 

(c) Each person granted designated 
agent status shall: 

(1) Provide the Secretary with a list 
of the participants that the designated 
agent services under the program. The 
Secretary shall also be provided an up-
dated list as soon thereafter as may be 
practicable whenever there are any 
changes in the list; 

(2) Collect fees and charges from the 
participants serviced under this pro-
gram, consolidate such sums, and 
transmit those fees and charges re-
quired under § 16.6 to the Secreatry; 

(3) Distribute Department of Com-
merce Marks developed under § 16.10 or 
instructions for the printing of such 
Marks to the participants that the des-
ignated agent services under this pro-
gram; 

(4) Gather and consolidate such sta-
tistical information as may be required 
by the Secretary from individual par-
ticipants serviced; 

(5) Provide the Secretary with re-
ports, including the consolidate statis-
tical information referred to in para-
graph (c)(4) of this section, as may be 
called for by her, relative to the activi-
ties of the participants the designated 
agent is servicing; and 

(6) Perform any additional tasks mu-
tually agreed upon by the designated 
agent and the Secretary. 

(d) If a person seeking designated 
agent status is notified by the Sec-
retary that she proposes to deny that 
person such status, that person shall 
have thirty (30) days from the date of 
receipt of such notification to request 
a hearing under the provisions of 5 
U.S.C. 556. The Secretary’s proposed 
denial shall become final through the 
issuance of a written decision to such 
person in the event that he does not 
appeal such notification by the end of 
that thirty (30) day period. If, however, 
such person requests a hearing within 
that thirty (30) day period, the Sec-
retary proposed denial shall be stayed 
pending the outcome of the hearing 
held pursuant to 5 U.S.C. 556. 
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(e) If the Secretary finds that a des-
ignated agent has violated the terms of 
paragraph (c) of this section, she may, 
after consultations with such des-
ignated agent, notify such person that 
she proposes to revoke his status as a 
designated agent. 

(f) Upon receipt of a notice from the 
Secretary of the proposed revocation, 
which notice shall set forth the reasons 
for such proposed revocation, the des-
ignated agent shall have thirty (30) 
days from the date of receipt of such 
notification to request a hearing under 
the provisions of U.S.C. 556. The Sec-
retary’s proposed revocation shall be-
come final through the issuance of a 
written decision to the designated 
agent in the event such designated 
agent does not appeal the proposed rev-
ocation within that thirty (30) day pe-
riod. If, however, the designated agent 
requires a hearing within that thirty 
(30) day period, the Secretary’s pro-
posed revocation shall be stayed pend-
ing the outcome of the hearing held 
pursuant to 5 U.S.C. 556. 

§ 16.10 The Department of Commerce 
Mark. 

The Department of Commerce shall 
develop a Mark which shall be reg-
istered in the U.S. Patent and Trade-
mark Office under 15 U.S.C. 1054 for use 
on each Label described in a Specifica-
tion. 

§ 16.11 Amendment or revision of a 
performance information labeling 
specification. 

The Secretary may by order amend 
or revise any Specification published 
under § 16.5. The procedure applicable 
to the establishment of a Specification 
under § 16.5 shall be followed in amend-
ing or revising such Specification. 
Such amendment or revision shall not 
apply to consumer products manufac-
tured prior to the effective date of the 
amendment or revision. 

§ 16.12 Consumer education. 
The Secretary, in close cooperation 

and coordination with interested Gov-
ernment agencies, appropriate trade 
associations and industry members, 
consumer organizations, and other in-
terested persons shall carry out a pro-
gram to educate consumers relative to 

the significance of the labeling pro-
gram. Some elements of this program 
shall also be directed toward informing 
retailers and other interested groups 
about the program. 

§ 16.13 Coordination with State and 
local programs. 

The Secretary will establish and 
maintain an active program of commu-
nication with appropriate State and 
local government offices and agencies 
and will furnish and make available in-
formation and assistance that will pro-
mote uniformity in State and local 
programs for the labeling of perform-
ance characteristics of consumer prod-
ucts. 

§ 16.14 Annual report. 

The Secretary will prepare an annual 
report of activities under the program, 
including an evaluation of the program 
and a list of participants, designated 
agents, and types of consumer products 
covered. 

PART 17—PERSONNEL EXCHANGES 
BETWEEN FEDERAL LABORA-
TORIES AND NON-FEDERAL ENTI-
TIES 

Sec. 
17.1 Scope. 
17.2 Definitions. 
17.3 Exchange of Federal laboratory per-

sonnel with recipients of Federal fund-
ing. 

17.4 Personnel exchanges from a Federal 
laboratory. 

17.5 Personnel exchanges to a Federal lab-
oratory. 

AUTHORITY: 15 U.S.C. 3712. 

SOURCE: 81 FR 73025, Oct. 24, 2016, unless 
otherwise noted. 

§ 17.1 Scope. 

(a) The Stevenson-Wydler Tech-
nology Innovation Act of 1980, Public 
Law 96–480, as amended (codified at 
title 15 of the United States Code 
(U.S.C.), section 3701 et seq.) (the Ste-
venson-Wydler Act), sets forth a na-
tional policy to renew, expand, and 
strengthen cooperation among aca-
demia, Federal laboratories, labor, and 
industry, in forms including personnel 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00161 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



152 

15 CFR Subtitle A (1–1–17 Edition) § 17.2 

exchanges (15 U.S.C. 3701(3)). One prov-
en method to ensure that Federal inno-
vations are passed to industry and the 
public is to encourage frequent inter-
actions among Federal laboratories, 
academic institutions, and industry, 
including both large and small busi-
nesses. In accordance with applicable 
ethics regulations and Agency policies, 
exchanges of personnel between Fed-
eral laboratories and outside collabo-
rators should be encouraged (15 U.S.C. 
3702(5)). Models that include Federal 
funding, as well as those that are exe-
cuted without Federal funding, are en-
couraged. 

(b) This part implements 15 U.S.C. 
3712 and provides clarification regard-
ing the appropriate use of personnel ex-
changes in relation to Federal labora-
tory Cooperative Research and Devel-
opment Agreements (CRADAs) under 
the authority of 15 U.S.C. 3710a. 

(c) This part is applicable to ex-
changes of personnel between Federal 
laboratories and parties to a CRADA 
under 15 U.S.C. 3710a(a)(1). 

§ 17.2 Definitions. 
(a) The term funding agreement shall 

have the meaning according to it under 
35 U.S.C. 201(b). 

(b) The term contractor shall have the 
meaning according to it under 35 U.S.C. 
201(c). 

(c) The term Federal laboratory shall 
have the meaning according to it under 
15 U.S.C. 3703(4). 

§ 17.3 Exchange of Federal laboratory 
personnel with recipients of Fed-
eral funding. 

(a) In accordance with 15 U.S.C. 
3710a(b)(3)(A) and 3710a(d)(1), a Federal 
laboratory may provide personnel, 
services, property, and other resources 
to a collaborating party, with or with-
out reimbursement (but not funds to 
non-Federal parties) for the conduct of 
specified research or development ef-
forts under a CRADA which are con-
sistent with the missions of the Fed-
eral laboratory. The existence of a 
funding agreement between a Federal 
laboratory and a contractor shall not 
preclude the Federal laboratory from 
using its authority under 15 U.S.C. 
3710a to enter into a CRADA with the 
contractor as a collaborating party for 

the conduct of specified research or de-
velopment efforts, where the director 
of the Federal laboratory determines 
that the technical subject matter of 
the funding agreement is sufficiently 
distinct from that of the CRADA. In no 
event shall a contractor which is a col-
laborating party transfer funds to a 
Federal laboratory under a CRADA 
using funds awarded to the contractor 
by that laboratory. 

(b) (1) A Federal laboratory may 
enter into a CRADA with a contractor 
as a collaborating party for the pur-
pose of exchange of personnel for the 
conduct of specified research or devel-
opment efforts where the determina-
tion required under paragraph (a) of 
this section could not be made, pro-
vided that: 

(i) The CRADA includes at least one 
collaborating party in addition to the 
Federal laboratory and that con-
tractor; and 

(ii) The Federal laboratory shall not 
provide services, property or other re-
sources to that contractor under the 
CRADA. 

(2) Where a Federal laboratory enters 
into a CRADA with a contractor under 
this paragraph (b), the terms of that 
contractor’s funding agreement shall 
normally supersede the terms of the 
CRADA, to the extent that any indi-
vidual terms conflict, as applied to 
that contractor and the Federal labora-
tory only. 

(c) In making the determination re-
quired under paragraph (a) of this sec-
tion, the director of a Federal labora-
tory may consider factors including 
the following: 

(1) Whether the conduct of specified 
research or development efforts under 
the CRADA would require the con-
tractor to perform tasks identical to 
those required under the funding agree-
ment; 

(2) Whether existing intellectual 
property to be provided by the Federal 
laboratory or the contractor under the 
CRADA is the same as that provided 
under, or referenced in, the funding 
agreement; 

(3) Whether the contractor’s employ-
ees performing the specified research 
or development efforts under the 
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CRADA are the same employees per-
forming the tasks required under the 
funding agreement; and 

(4) Whether services, property or 
other resources contemplated by the 
Federal laboratory to be provided to 
the contractor for the specified re-
search or development efforts under 
the CRADA would materially benefit 
the contractor in the performance of 
tasks required under the funding agree-
ment. 

§ 17.4 Personnel exchanges from a 
Federal laboratory. 

(a) For personnel exchanges in which 
a Federal laboratory maintains funding 
for Federal personnel provided to a col-
laborating party— 

(1) in accordance with 15 U.S.C. 
3710a(b)(3)(A), a Federal laboratory 
may exchange personnel with a col-
laborating party for the purposes of 
specified scientific or technical re-
search towards a mutual goal con-
sistent with the mission of the Agency, 
where no invention currently exists, or 

(2) in accordance with 15 U.S.C. 
3710a(b)(3)(C), a Federal laboratory 
may exchange personnel with a non- 
Federal collaborating party for the 
purposes of developing or commer-
cializing an invention in which the 
Federal government has an ownership 
interest, including an invention made 
by an employee or former employee 
while in the employment or service of 
the Federal government, and such per-
sonnel exchanged may include such 
employee who is an inventor. 

(i) Funding may be provided under a 
CRADA by the non-Federal collabo-
rating party to the Federal laboratory 
for the participation of the Federal em-
ployee in developing or commer-
cializing an invention, including costs 
for salary and other expenses, such as 
benefits and travel. 

(ii) Royalties from inventions re-
ceived through a license agreement ne-
gotiated with the Federal laboratory 
and paid by the Federal laboratory to 
an inventor who is a Federal employee 
are considered Federal compensation. 

(3) Where an employee leaves Federal 
service in order to receive salary or 
other compensation from a non-Fed-
eral organization, a Federal laboratory 
may use reinstatement authority in ac-

cordance with 5 CFR 315.401, or other 
applicable authorities, to rehire the 
former Federal employee at the conclu-
sion of the exchange. 

§ 17.5 Personnel exchanges to a Fed-
eral laboratory. 

For exchanges in which a Federal 
laboratory provides funds for the non- 
federal personnel— 

(a) Outside personnel with expertise 
in scientific commercialization may be 
brought in to a Federal laboratory 
through the Presidential Innovation 
Fellows program or related programs 
(see 5 CFR 213.3102(r)) for Entre-
preneur-In-Residence programs or 
similar, related programs run by the 
General Services Administration (GSA) 
or other Federal Agencies. 

(b) A laboratory may engage with the 
GSA or other relevant Agency to trans-
fer funding for exchanged personnel, 
and may work with such agency to se-
lect and place Entrepreneurs-In-Resi-
dence at the laboratory for the pur-
poses of evaluating the laboratory’s 
technologies, and providing technical 
consulting to facilitate readying a 
technology for commercialization by 
an outside entity. 

PART 18—ATTORNEY’S FEES AND 
OTHER EXPENSES 

GENERAL PROVISIONS 

Sec. 
18.1 Purpose of these rules. 
18.2 Definitions. 
18.3 When the Act applies. 
18.4 Proceedings covered. 
18.5 Eligibility of applicants. 
18.6 Standards for awards. 
18.7 Allowable fees and expenses. 
18.8 Rulemaking on maximum rates for at-

torney fees. 
18.9 Awards against other agencies. 
18.10 Delegations of authority. 

INFORMATION REQUIRED FROM APPLICANTS 

18.11 Contents of application. 
18.12 Net worth exhibit. 
18.13 Documentation of fees and expenses. 
18.14 When an application may be filed. 

PROCEDURES FOR CONSIDERING APPLICATIONS 

18.15 Filing and service of documents. 
18.16 Answer to application. 
18.17 Reply. 
18.18 Comments by other parties. 
18.19 Settlement. 
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18.20 Further proceedings. 
18.21 Decision. 
18.22 Agency review. 
18.23 Judicial review. 
18.24 Payment of award. 

AUTHORITY: 5 U.S.C. 504(c)(1). 

SOURCE: 47 FR 13510, Mar. 31, 1982, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 18.1 Purpose of these rules. 
The Equal Access to Justice Act, 5 

U.S.C. 504 (called ‘‘the Act’’ in this 
part), provides for the award of attor-
ney fees and other expenses to eligible 
individuals and entities who are parties 
to certain administrative proceedings 
(called ‘‘adversary adjudications’’) be-
fore the Department of Commerce (the 
word Department includes its compo-
nent agencies). An eligible party may 
receive an award when it prevails over 
the Department, unless the Depart-
ment’s position in the proceeding was 
substantially justified or special cir-
cumstances make an award unjust. The 
rules in this part describe the parties 
that are eligible for awards and the De-
partment’s proceedings that are cov-
ered by the Act. They also explain how 
to apply for awards, and the procedures 
and standards that the Department 
will use to make them. 

§ 18.2 Definitions. 
As used in this part: 
(a) Adversary adjudication means an 

adjudication under 5 U.S.C. 554 in 
which the position of the United States 
is represented by counsel or otherwise, 
but excludes an adjudication for the 
purpose of establishing or fixing a rate 
or for the purpose of granting or renew-
ing a license. 

(b) Adjudicative officer means the offi-
cial, without regard to whether the of-
ficial is designated as an administra-
tive law judge, a hearing officer or ex-
aminer, or otherwise, who presided at 
the adversary adjudication. 

§ 18.3 When the Act applies. 
The Act applies to any adversary ad-

judication pending or commenced be-
fore the Department on or after August 
5, 1985. It also applies to any adversary 
adjudication commenced on or after 
October 1, 1984, and finally disposed of 

before August 5, 1985, provided that an 
application for fees and expenses, as 
described in §§ 18.11 through 18.14 of 
this part, has been filed with the De-
partment within 30 days after August 5, 
1985, and to any adversary adjudication 
pending on or commenced on or after 
October 1, 1981, in which an application 
for fees and other expenses was timely 
filed and was dismissed for lack of ju-
risdiction. 

[53 FR 6798, Mar. 3, 1988] 

§ 18.4 Proceedings covered. 

(a) The Act applies to adversary adju-
dications conducted by the Department 
and to appeals of decisions of con-
tracting officers of the Department 
made pursuant to section 6 of the Con-
tract Disputes Act of 1978 (41 U.S.C. 
605) before agency boards of contract 
appeals as provided in section 8 of that 
Act (41 U.S.C. 607). Adversary adjudica-
tions conducted by the Department are 
adjudications under 5 U.S.C. 554 in 
which the position of this or any other 
agency of the United States, or any 
component of an agency, is presented 
by an attorney or other representative 
who enters an appearance and partici-
pates in the proceeding. Pursuant to 
section 8(c) of the Contract Disputes 
Act (41 U.S.C. 607(c)), the Department 
has arranged for appeals from decisions 
by contracting officers of the Depart-
ment to be decided by the General 
Services Administration Board of Con-
tract Appeals. This Board, in accord-
ance with its own procedures, shall be 
responsible for making determinations 
on applications pursuant to the Act re-
lating to appeals to the Board from de-
cisions of contracting officers of the 
Department. Such determinations are 
final, subject to appeal under § 18.23. 
Any proceeding in which the Depart-
ment may prescribe a lawful present or 
future rate is not covered by the Act. 
Proceedings to grant or renew licenses 
are also excluded, but proceedings to 
modify, suspend, or revoke licenses are 
covered if they are otherwise ‘‘adver-
sary adjudications.’’ The Department 
proceedings covered are: 

(1) Department-wide. (i) Title VI Civil 
Rights hearings conducted by the De-
partment under 42 U.S.C. 2000d–1 and 15 
CFR 8.12(d). 
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(ii) Handicap discrimination hearings 
conducted by the Department under 29 
U.S.C. 794(a) and 15 CFR 8.12(d). 

(2) National Oceanic and Atmos-
pheric Administration (‘‘NOAA’’) 

(i) Proceedings concerning suspen-
sion, revocation, or modification of a 
permit or license issued by NOAA. 

(ii) Proceedings to assess civil pen-
alties under any of the statutes admin-
istered by NOAA. 

(3) International Trade Administration. 
Enforcement proceedings under the 
AntiBoycott provisions of the Export 
Administration Act of 1979, 50 U.S.C. 
app. 2407. 

(4) Patent and Trademark Office. Dis-
barment proceedings of attorneys and 
agents under 35 U.S.C. 32. 

(b) The Department may also des-
ignate a proceeding not listed in para-
graph (a) of this section as an adver-
sary adjudication for purposes of the 
Act by so stating in an order initiating 
the proceeding or designating the mat-
ter for hearing. The Department’s fail-
ure to designate a proceeding as an ad-
versary adjudication shall not preclude 
the filing of an application by a party 
who believes the proceeding is covered 
by the Act; whether the proceeding is 
covered will then be an issue for resolu-
tion in proceedings on the application. 

(c) If a proceeding includes both mat-
ters covered by the Act and matters 
specifically excluded from coverage, 
any award made will include only fees 
and expenses related to covered issues. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6798, Mar. 3, 1988] 

§ 18.5 Eligibility of applicants. 
(a) To be eligible for an award of at-

torney fees and other expenses under 
the Act, the applicant must be a party 
to the adversary adjudication for which 
it seeks an award. The term ‘‘party’’ is 
defined in 5 U.S.C. 551(3). The applicant 
must show that it meets all conditions 
of eligibility set out in this part. 

(b) The types of eligible applicants 
are as follows: 

(1) An individual with a net worth of 
not more than $2 million; 

(2) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interests, 
and not more than 500 employees; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501(c)(3)) with not more than 
500 employees; 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a)) 
with not more than 500 employees; and 

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth 
of not more than $7 million and not 
more than 500 employees. 

(c) For the purpose of eligibility, the 
net worth and number of employees of 
an applicant shall be determined as of 
the date the proceeding was initiated. 

(d) An applicant who owns an unin-
corporated business will be considered 
as an ‘‘individual’’ rather than a ‘‘sole 
owner of an unincorporated business’’ 
if the issues on which the applicant 
prevails are related primarily to per-
sonal interests rather than to business 
interests. 

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the 
applicant, under the applicant’s direc-
tion and control. Part-time employees 
shall be included on a proportional 
basis. 

(f) The net worth and number of em-
ployees of the applicant and all of its 
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation 
or other entity of which the applicant 
directly or indirectly owns or controls 
a majority of the voting shares or 
other interest, will be considered an af-
filiate for purposes of this part, unless 
the adjudicative officer determines 
that such treatment would be unjust 
and contrary to the purposes of the Act 
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of 
the applicant other than those de-
scribed in this paragraph constitute 
special circumstances that would make 
an award unjust. 

(g) An applicant that participates in 
a proceeding primarily on behalf of one 
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or more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6798, Mar. 3, 1988] 

§ 18.6 Standards for awards. 

(a) A prevailing applicant may re-
ceive an award for fees and expenses in-
curred in connection with a proceeding, 
or in a significant and discrete sub-
stantive portion of the proceedings, un-
less the position of the Department 
over which the applicant has prevailed 
was substantially justified. The posi-
tion of the Department includes, in ad-
dition to the position taken by the De-
partment in the adversary adjudica-
tion, the action or failure to act by the 
Department upon which the adversary 
adjudication is based. The burden of 
proof that an award should not be 
made to an eligible prevailing appli-
cant because the Department’s position 
was substantially justified is on the 
agency counsel. 

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding 
or if special circumstances make the 
award sought unjust. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.7 Allowable fees and expenses. 

(a) Awards will be based on rates cus-
tomarily charged by persons engaged 
in the business of acting as attorneys, 
agents and expert witnesses, even if the 
services were made available without 
charge or at a reduced rate to the ap-
plicant. 

(b) No award for the fee of an attor-
ney or agent under this rule may ex-
ceed $75.00 per hour. No award to com-
pensate an expert witness may exceed 
the highest rate at which the Depart-
ment pays expert witnesses. However, 
an award may also include the reason-
able expenses of the attorney, agent, or 
witness as a separate item, if the attor-
ney, agent, or witness ordinarily 
charges clients separately for such ex-
penses. 

(c) In determining the reasonableness 
of the fee sought for an attorney, 
agent, or expert witness, the adjudica-

tive officer shall consider the fol-
lowing: 

(1) If the attorney, agent, or witness 
is in private practice, his or her cus-
tomary fee for similar services, or, if 
an employee of the applicant, the fully 
allocated cost of the services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent or witness ordinarily 
performs services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the proceedings; and 

(5) Such other factors as may bear on 
the value of the services provided. 

(d) The reasonable cost of any study, 
analysis, engineering report, test, 
project, or similar matter prepared on 
behalf of a party may be awarded, to 
the extent that the charge for the serv-
ice does not exceed the prevailing rate 
for similar services, and the study or 
other matter was necessary for prepa-
ration of the applicant’s case. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.8 Rulemaking on maximum rates 
for attorney fees. 

(a) If warranted by an increase in the 
cost of living or by special cir-
cumstances (such as limited avail-
ability of attorneys qualified to handle 
certain types of proceedings), the De-
partment may adopt regulations pro-
viding that attorney fees may be 
awarded at a rate higher than the ceil-
ing set forth in § 18.7(b) in some or all 
of the types of proceedings covered by 
this part. The Department will conduct 
any rulemaking proceedings for this 
purpose under the informal rulemaking 
procedures of the Administrative Pro-
cedure Act. 

(b) Any person may file with the De-
partment a petition for rulemaking to 
increase the maximum rate for attor-
ney fees. The petition should be sent to 
the General Counsel, Department of 
Commerce, 14th Street and Constitu-
tion Avenue, Room 5870, Washington, 
D.C. 20230. The petition should identify 
the rate the petitioner believes the De-
partment should establish and the 
types of proceedings in which the rate 
should be used. It should also explain 
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fully the reasons why higher rate is 
warranted. The Department will re-
spond to the petition within 60 days 
after it is filed, by initiating a rule-
making proceeding, denying the peti-
tion, or taking other appropriate ac-
tion. 

§ 18.9 Awards against other agencies. 
If an applicant is entitled to an 

award because it prevailed over an-
other agency of the United States that 
participated in a proceeding before the 
Department and took a position that 
was not substantially justified, the 
award or an appropriate portion of the 
award shall be made against that agen-
cy. 

§ 18.10 Delegations of authority. 
The Secretary delegates to the Gen-

eral Counsel the authority to take 
final action on matters pertaining to 
the Act. 

INFORMATION REQUIRED FROM 
APPLICANTS 

§ 18.11 Contents of application. 
(a) An application for an award of 

fees and expenses under the Act shall 
identify the applicant and the pro-
ceeding for which an award is sought. 
The application shall show that the ap-
plicant has prevailed and identify the 
position of the Department or other 
agency in the proceeding that the ap-
plicant alleges was not substantially 
justified. Unless the applicant is an in-
dividual, the application shall also 
state the number of employees of the 
applicant and describe briefly the type 
and purpose of its organization or busi-
ness. 

(b) The application shall also include 
a statement that the applicant’s net 
worth does not exceed $2 million (if an 
individual) or $7 million (for all other 
applicants, including their affiliates). 
However, an applicant may omit this 
statement if: 

(1) It attaches a copy of a ruling by 
the Internal Revenue Service that it 
qualifies as an organization described 
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)), or, in 
the case of a tax-exempt organization 
not required to obtain a ruling from 
the Internal Revenue Service on its ex-

empt status, a statement that de-
scribes the basis for the applicant’s be-
lief that it qualifies under such section; 
or 

(2) It states that it is a cooperative 
association as defined in section 15(a) 
of the Agricultural Marketing Act (12 
U.S.C. 1141j(a)) and includes a copy of 
its charter or articles of incorporation. 

(c) The application shall state the 
amount of fees and expenses for which 
an award is sought. 

(d) The application may also include 
any other matters that the applicant 
wishes the adjudicative officer to con-
sider in determining whether and in 
what amount an award should be made. 

(e) The application shall be signed by 
the applicant or an authorized officer 
or attorney of the applicant. It shall 
also contain or be accompanied by a 
written verification under oath or 
under penalty of perjury that the infor-
mation provided in the application is 
true and correct. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.12 Net worth exhibit. 
(a) Each applicant except a qualified 

tax-exempt organization or cooperative 
association must provide with its ap-
plication a detailed exhibit showing 
the net worth of the applicant and any 
affiliates (as defined in § 18.5(f) of this 
part) when the proceeding was initi-
ated. Unless regulations issued by a 
component of the Department establish 
particular requirements, the exhibit 
may be in any form convenient to the 
applicant that provides full disclosure 
of the applicant’s and its affiliates’ as-
sets and liabilities and is sufficient to 
determine whether the applicant quali-
fies under the standards in this part. 
The adjudicative officer may require 
an applicant to file additional informa-
tion to determine its eligibility for an 
award. 

(b) Ordinarily, the net worth exhibit 
will be included in the public record of 
the proceeding. However, an applicant 
that objects to public disclosure of in-
formation in any portion of the exhibit 
and believes there are legal grounds for 
withholding it from disclosure may 
submit that portion of the exhibit di-
rectly to the adjudicative officer in a 
sealed envelope labeled ‘‘Confidential 
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Financial Information,’’ accompanied 
by a motion to withhold the informa-
tion from public disclosure. The mo-
tion shall describe the information 
sought to be withheld and explain, in 
detail, why it falls within one or more 
of the specific exemptions from manda-
tory disclosure under the Freedom of 
Information Act, 5 U.S.C. 552(b)(1)–(9), 
why public disclosure of the informa-
tion would adeversely affect the appli-
cant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on 
counsel representing the agency 
against which the applicant seeks an 
award, but need not be served on any 
other party to the proceeding. If the 
adjudicative officer finds that the in-
formation should not be withheld from 
disclosure, it shall be placed in the 
public record of the proceeding. Other-
wise, any request to inspect or copy 
the exhibit shall be disposed of in ac-
cordance with the Department’s estab-
lished procedures under the Freedom of 
Information Act (15 CFR Part 4). 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.13 Documentation of fees and ex-
penses. 

The application shall be accompanied 
by full documentation of the fees and 
expenses, including the cost of any 
study, analysis, engineering report, 
test, project, or similar matter for 
which an award is sought. A separate 
itemized statement shall be submitted 
for each professional firm or individual 
whose services are covered by the ap-
plication, showing the hours spent in 
connection with the proceeding by each 
individual, a description of the specific 
services performed, the rate at which 
each fee has been computed, any ex-
penses for which reimbursement is 
sought, the total amount claimed, and 
the total amount paid or payable by 
the applicant or by any other person or 
entity for the services provided. The 
adjudicative officer may require the 
applicant to provide vouchers, receipts, 
or other substantiation for any ex-
penses claimed. 

§ 18.14 When an application may be 
filed. 

(a) An application may be filed when-
ever the applicant has prevailed in the 
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, but in no case later than 30 
days after the Department’s final dis-
position of the proceeding. 

(b) For purposes of this rule, final 
disposition means the date on which a 
decision or order disposing of the mer-
its of the proceeding or any other com-
plete resolution of the proceeding, such 
as a settlement or voluntary dismissal, 
becomes final and unappealable, both 
within the agency and to the courts. 

(c) If review or reconsideration is 
sought or taken of a decision as to 
which an applicant believes it has pre-
vailed, proceedings for the award of 
fees shall be stayed pending final dis-
position of the underlying controversy. 
When the United States appeals the un-
derlying merits of an adversary adju-
dication to a court, no decision on an 
application for fees and other expenses 
in connection with that adversary ad-
judication shall be made until a final 
and unreviewable decision is rendered 
by the court on the appeal or until the 
underlying merits of the case have 
been finally determined pursuant to 
the appeal. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

PROCEDURES FOR CONSIDERING 
APPLICATIONS 

§ 18.15 Filing and service of docu-
ments. 

Any application for an award or 
other pleading or document related to 
an application shall be filed and served 
on all parties to the proceeding in the 
same manner as other pleadings in the 
proceeding, except as provided in 
§ 18.12(b) for confidential financial in-
formation. 

§ 18.16 Answer to application. 
(a) Within 30 calendar days after 

service of an application, counsel rep-
resenting the agency against which an 
award is sought may file an answer to 
the application. Unless agency counsel 
requests an extension of time for filing 
(an extension for an additional 30 days 
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is available as a matter of right) or 
files a statement of intent to negotiate 
under paragraph (b) of this section, 
failure to file an answer within the 30 
calendar day period may be treated as 
a consent to the award requested. 

(b) If agency counsel and the appli-
cant believe that the issues in the fee 
application can be settled, they may 
jointly file a statement of their intent 
to negotiate a settlement. The filing of 
this statement shall extend the time 
for filing an answer for an additional 30 
days, and further extensions may be 
granted by the adjudicative officer 
upon request by agency counsel and 
the applicant. 

(c) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in sup-
port of the agency counsel’s position. If 
the answer is based on any alleged 
facts not already in the record of the 
proceeding, agency counsel shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under § 18.20. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.17 Reply. 

Within 15 calendar days after service 
of an answer, the applicant may file a 
reply. If the reply is based on any al-
leged facts not already in the record of 
the proceeding, the applicant shall in-
clude with the reply either supporting 
affidavits or a request for further pro-
ceedings under § 18.20. 

§ 18.18 Comments by other parties. 

Any party to a proceeding other than 
the applicant and the agency counsel 
may file comments on an application 
within 30 calendar days after it is 
served or on an answer within 15 cal-
endar days after it is served. A com-
menting party may not participate fur-
ther in proceedings on the application 
unless the adjudicative officer deter-
mines that the public interest requires 
such participation in order to permit 
full exploration of matters raised in 
the comments. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.19 Settlement. 

The applicant and agency counsel 
may agree on a proposed settlement of 
the award before final action on the ap-
plication, either in connection with a 
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded, in accord-
ance with the component agency’s 
standard settlement procedure. If a 
prevailing party and agency counsel 
agree on a proposed settlement of an 
award before an application has been 
filed, the application shall be filed with 
the proposed settlement. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.20 Further proceedings. 

(a) Ordinarily, the determination of 
an award will be made on the basis of 
the written record. However, on re-
quest of either the applicant or agency 
counsel, or on his or her own initiative, 
the adjudicative officer may order fur-
ther proceedings, such as an informal 
conference, oral argument, additional 
written submissions or, as to issues 
other than substantial justification 
(such as the applicant’s eligibility or 
substantiation of fees and expenses), 
pertinent discovery or an evidentiary 
hearing. Such further proceedings shall 
be held only when necessary for full 
and fair resolution of the issues arising 
from the application, and shall be con-
ducted as promptly as possible. Wheth-
er or not the position of the agency 
was substantially justified shall be de-
termined on the basis of the adminis-
trative record, as a whole, which is 
made in the adversary adjudication for 
which fees and other expenses are 
sought. 

(b) A request that the adjudicative 
officer order further proceedings under 
this section shall specifically identify 
the information sought or the disputed 
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.21 Decision. 

The adjudicative officer shall issue 
an initial decision on the application 
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within 30 calendar days after comple-
tion of proceedings on the application. 
The initial decision of the adjudicative 
officer shall include written findings 
and conclusions on the applicant’s eli-
gibility and status as a prevailing 
party, and an explanation of the rea-
sons for any difference between the 
amount requested and the amount 
awarded. The decision shall also in-
clude, if at issue, findings on whether 
the Department’s position was substan-
tially justified, whether the applicant 
unduly protracted the proceedings, or 
whether special circumstances make 
an award unjust. If the applicant has 
sought an award against more than one 
agency, the decision shall allocate re-
sponsibility for payment of any award 
made among the agencies, and shall ex-
plain the reasons for the allocation 
made. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6799, Mar. 3, 1988] 

§ 18.22 Agency review. 
Either the applicant or agency coun-

sel may file a petition for review of the 
initial decision on the fee application, 
or the Department may decide to re-
view the decision on its own initiative. 
The petition must be filed with the 
General Counsel, Office of the Assist-
ant General Counsel for Administra-
tion, Rm. 5882, U.S. Department of 
Commerce, 14th Street and Pennsyl-
vania Avenue NW., Washington, DC 
20230, not later than 30 calendar days 
after the initial decision is issued. For 
purposes of this section, a document 
will be considered filed with the Gen-
eral Counsel as of the date of the post-
mark (or for government penalty mail, 
as shown by a certificate of mailing), if 
mailed, or if not mailed, as of the date 
actually delivered to the Office of Gen-
eral Counsel. A petition for review 
must be accompanied by a full written 
statement in support thereof, including 
a precise statement of why the peti-
tioner believes the initial decision 
should be reversed or modified, and 
proof of service upon all parties. A re-
sponse to the petition may be filed by 
another party to the proceeding and 
must be filed with the General Counsel 
at the above address not more than 30 
calendar days after the date of service 
of the petition for review. The General 

Counsel may request any further sub-
missions deemed helpful in resolving 
the petition for review. If neither the 
applicant nor agency counsel seeks re-
view and the Department does not take 
review on its own initiative, the initial 
decision on the application shall be-
come a final decision of the Depart-
ment 30 calendar days after it is issued. 
Whether to review a decision is a mat-
ter within the discretion of the General 
Counsel. If review is taken, the General 
Counsel will issue the Department’s 
final decision on the application or re-
mand the application to the adjudica-
tive officer for further proceedings. 
The standard of review exercised by the 
General Counsel shall be that which 
was required for the highest level of 
Departmental review which could have 
been exercised on the underlying cov-
ered proceeding. 

[53 FR 6799, Mar. 3, 1988] 

§ 18.23 Judicial review. 
Judicial review of final agency deci-

sions on awards may be sought as pro-
vided in 5 U.S.C. 504(c)(2). 

§ 18.24 Payment of award. 
An applicant seeking payment of an 

award by the Department shall submit 
a copy of the final decision granting 
the award, accompanied by a certifi-
cation that the applicant will not seek 
review of the decision in the United 
States courts to the General Counsel, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
Room 5870, Washington, D.C. 20230. The 
Department will pay the amount 
awarded to the applicant within 60 cal-
endar days, unless judicial review of 
the award or of the underlying decision 
of the adversary adjudication has been 
sought by the applicant or any other 
party to the proceeding. 

[47 FR 13510, Mar. 31, 1982, as amended at 53 
FR 6800, Mar. 3, 1988] 

PART 19—COMMERCE DEBT 
COLLECTION 

Subpart A—General Provisions 

Sec. 
19.1 What definitions apply to the regula-

tions in this part? 
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19.2 Why did the Commerce Department 
issue these regulations and what do they 
cover? 

19.3 Do these regulations adopt the Federal 
Claims Collection Standards (FCCS)? 

Subpart B—Procedures to Collect 
Commerce Debts 

19.4 What notice will Commerce entities 
send to a debtor when collecting a Com-
merce debt? 

19.5 How will Commerce entities add inter-
est, penalty charges, and administrative 
costs to a Commerce debt? 

19.6 When will Commerce entities allow a 
debtor to pay a Commerce debt in in-
stallments instead of one lump sum? 

19.7 When will Commerce entities com-
promise a Commerce debt? 

19.8 When will Commerce entities suspend 
or terminate debt collection on a Com-
merce debt? 

19.9 When will Commerce entities transfer a 
Commerce debt to the Treasury Depart-
ment’s Bureau of the Fiscal Service for 
collection? 

19.10 How will Commerce entities use ad-
ministrative offset (offset of non-tax 
Federal payments) to collect a Com-
merce debt? 

19.11 How will Commerce entities use tax 
refund offset to collect a Commerce 
debt? 

19.12 How will Commerce entities offset a 
Federal employee’s salary to collect a 
Commerce debt? 

19.13 How will Commerce entities use ad-
ministrative wage garnishment to col-
lect a Commerce debt from a debtor’s 
wages? 

19.14 How will Commerce entities report 
Commerce debts to credit bureaus? 

19.15 How will Commerce entities refer 
Commerce debts to private collection 
agencies? 

19.16 When will Commerce entities refer 
Commerce debts to the Department of 
Justice? 

19.17 Will a debtor who owes a Commerce or 
other Federal agency debt, and persons 
controlled by or controlling such debt-
ors, be ineligible for Federal loan assist-
ance, grants, cooperative agreements, or 
other sources of Federal funds or for Fed-
eral licenses, permits, or privileges? 

19.18 How does a debtor request a special re-
view based on a change in circumstances 
such as catastrophic illness, divorce, 
death, or disability? 

19.19 Will Commerce entities issue a refund 
if money is erroneously collected on a 
Commerce debt? 

Subpart C—Procedures for Offset of Com-
merce Department Payments To Col-
lect Debts Owed to Other Federal 
Agencies 

19.20 How do other Federal agencies use the 
offset process to collect debts from pay-
ments issued by a Commerce entity? 

19.21 What does a Commerce entity do upon 
receipt of a request to offset the salary of 
a Commerce entity employee to collect a 
debt owed by the employee to another 
Federal agency? 

AUTHORITY: 31 U.S.C. 3701, et seq. 

SOURCE: 81 FR 12811, Mar. 11, 2016, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 19.1 What definitions apply to the 
regulations in this part? 

As used in this part: 
Administrative offset or offset means 

withholding funds payable by the 
United States (including funds payable 
by the United States on behalf of a 
state government) to, or held by the 
United States for, a person to satisfy a 
debt owed by the person. The term 
‘‘administrative offset’’ can include, 
but is not limited to, the offset of Fed-
eral salary, vendor, retirement, and So-
cial Security benefit payments. The 
terms ‘‘centralized administrative off-
set’’ and ‘‘centralized offset’’ refer to 
the process by which the Treasury De-
partment’s Bureau of the Fiscal Serv-
ice offsets Federal payments through 
the Treasury Offset Program. 

Administrative wage garnishment 
means the process by which a Federal 
agency orders a non-Federal employer 
to withhold amounts from a debtor’s 
wages to satisfy a debt, as authorized 
by 31 U.S.C. 3720D, 31 CFR 285.11, and 
this part. 

Agency or Federal agency means a de-
partment, agency, court, court admin-
istrative office, or instrumentality in 
the executive, judicial, or legislative 
branch of the Federal Government, in-
cluding government corporations. 

Bureau of the Fiscal Service means the 
Bureau of the Fiscal Service, a bureau 
of the Treasury Department, which is 
responsible for the centralized collec-
tion of delinquent debts through the 
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offset of Federal payments and other 
means. 

Commerce debt means a debt owed to a 
Commerce entity by a person. 

Commerce Department means the 
United States Department of Com-
merce. 

Commerce entity means a component 
of the Commerce Department, includ-
ing offices or bureaus. Commerce of-
fices currently include the Office of the 
Secretary of Commerce, and the Office 
of Inspector General. Commerce bu-
reaus currently include the Bureau of 
Industry and Security, the Economics 
and Statistics Administration (includ-
ing the Bureau of Economic Analysis, 
and the Bureau of the Census), the Eco-
nomic Development Administration, 
the International Trade Administra-
tion, the Minority Business Develop-
ment Agency, the National Oceanic 
and Atmospheric Administration, the 
National Telecommunications and In-
formation Administration, the U.S. 
Patent and Trademark Office, and the 
Technology Administration (including 
the National Institute of Standards 
and Technology, and the National 
Technical Information Service). 

Creditor agency means any Federal 
agency that is owed a debt. 

Day means calendar day except when 
express reference is made to business 
day, which reference shall mean Mon-
day through Friday. For purposes of 
time computation, the last day of the 
period provided will be included in the 
calculation unless that day is a Satur-
day, a Sunday, or a Federal legal holi-
day; in which case, the next business 
day will be included. 

Debt means any amount of money, 
funds or property that has been deter-
mined by an appropriate official of the 
Federal Government to be owed to the 
United States by a person. As used in 
this part, the term ‘‘debt’’ can include 
a Commerce debt but does not include 
debts arising under the Internal Rev-
enue Code of 1986 (26 U.S.C. 1 et seq.). 

Debtor means a person who owes a 
debt to the United States. 

Delinquent debt means a debt that has 
not been paid by the date specified in 
the agency’s initial written demand for 
payment or applicable agreement or in-
strument (including a post-delinquency 
payment agreement) unless other satis-

factory payment arrangements have 
been made. 

Delinquent Commerce debt means a de-
linquent debt owed to a Commerce en-
tity. 

Disposable pay has the same meaning 
as that term is defined in 5 CFR 
550.1103. 

Employee or Federal employee means a 
current employee of the Commerce De-
partment or other Federal agency, in-
cluding a current member of the uni-
formed services, including the Army, 
Navy, Air Force, Marine Corps, Coast 
Guard, Commissioned Corps of the Na-
tional Oceanic and Atmospheric Ad-
ministration, and Commissioned Corps 
of the Public Health Service, including 
the National Guard and the reserve 
forces of the uniformed services. 

FCCS means the Federal Claims Col-
lection Standards, which were jointly 
published by the Departments of the 
Treasury and Justice and codified at 31 
CFR parts 900–904. 

Payment agency or Federal payment 
agency means any Federal agency that 
transmits payment requests in the 
form of certified payment vouchers, or 
other similar forms, to a disbursing of-
ficial for disbursement. The payment 
agency may be the agency that em-
ploys the debtor. In some cases, the 
Commerce Department may be both 
the creditor agency and payment agen-
cy. 

Person means an individual, corpora-
tion, partnership, association, organi-
zation, State or local government or 
any other type of entity other than a 
Federal agency. 

Salary offset means a type of adminis-
trative offset to collect a debt under 5 
CFR part 5514 by deductions(s) at one 
or more officially established pay in-
tervals from the current pay account of 
an employee without his or her con-
sent. 

Secretary means the Secretary of 
Commerce. 

Tax refund offset is defined in 31 CFR 
285.2(a). 

§ 19.2 Why did the Commerce Depart-
ment issue these regulations and 
what do they cover? 

(a) Scope. This part provides proce-
dures for the collection of Commerce 
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Department debts. This part also pro-
vides procedures for collection of other 
debts owed to the United States when a 
request for offset of a payment for 
which Commerce Department is the 
payment agency is received by Com-
merce Department from another agen-
cy (for example, when a Commerce De-
partment employee owes a debt to the 
United States Department of Edu-
cation). 

(b) Applicability. (1) This part applies 
to Commerce Department when col-
lecting a Commerce Department debt, 
to persons who owe Commerce Depart-
ment debts, to persons controlled by or 
controlling persons who owe Federal 
agency debts, and to Federal agencies 
requesting offset of a payment issued 
by Commerce Department as a pay-
ment agency (including salary pay-
ments to Commerce Department em-
ployees). 

(2) This part does not apply to tax 
debts nor to any debt for which there is 
an indication of fraud or misrepresen-
tation, as described in section 900.3 of 
the FCCS, unless the debt is returned 
by the Department of Justice to Com-
merce Department for handling. 

(3) Nothing in this part precludes col-
lection or disposition of any debt under 
statutes and regulations other than 
those described in this part. See, for ex-
ample, 5 U.S.C. 5705, Advancements and 
Deductions, which authorizes Com-
merce entities to recover travel ad-
vances by offset of up to 100 percent of 
a Federal employee’s accrued pay. See, 
also, 5 U.S.C. 4108, governing the col-
lection of training expenses. To the ex-
tent that the provisions of laws, other 
regulations, and Commerce Depart-
ment enforcement policies differ from 
the provisions of this part, those provi-
sions of law, other regulations, and 
Commerce Department enforcement 
policies apply to the remission or miti-
gation of fines, penalties, and forfeit-
ures, and to debts arising under the 
tariff laws of the United States, rather 
than the provisions of this part. 

(c) Additional policies and procedures. 
Commerce entities may, but are not re-
quired to, promulgate additional poli-
cies and procedures consistent with 
this part, the FCCS, and other applica-
ble Federal law, policies, and proce-

dures, subject to the approval of Dep-
uty Chief Financial Officer. 

(d) Duplication not required. Nothing 
in this part requires a Commerce enti-
ty to duplicate notices or administra-
tive proceedings required by contract, 
this part, or other laws or regulations, 
including but not limited to those re-
quired by financial assistance awards 
such as grants, cooperative agree-
ments, loans or loan guarantees. 

(e) Use of multiple collection remedies 
allowed. Commerce entities and other 
Federal agencies may simultaneously 
use multiple collection remedies to col-
lect a debt, except as prohibited by 
law. This part is intended to promote 
aggressive debt collection, using for 
each debt all available and appropriate 
collection remedies. These remedies 
are not listed in any prescribed order 
to provide Commerce entities with 
flexibility in determining which rem-
edies will be most efficient in col-
lecting the particular debt. 

§ 19.3 Do these regulations adopt the 
Federal Claims Collection Stand-
ards (FCCS)? 

This part adopts and incorporates all 
provisions of the FCCS (31 CFR Chap-
ter IX parts 900–904). This part also sup-
plements the FCCS by prescribing pro-
cedures consistent with the FCCS, as 
necessary and appropriate for Com-
merce Department operations. 

Subpart B—Procedures To Collect 
Commerce Debts 

§ 19.4 What notice will Commerce enti-
ties send to a debtor when col-
lecting a Commerce debt? 

(a) Notice requirements. Commerce en-
tities shall aggressively collect Com-
merce debts. Commerce entities shall 
promptly send at least one written no-
tice to a debtor informing the debtor of 
the consequences of failing to pay or 
otherwise resolve a Commerce debt. 
The notice(s) shall be sent to the debt-
or at the most current address of the 
debtor in the records of the Commerce 
entity collecting the Commerce debt. 
Generally, before starting the collec-
tion actions described in §§ 19.5 and 19.9 
through 19.17 of this part, Commerce 
entities will send no more than two 
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written notices to the debtor. The no-
tice(s) explain why the Commerce debt 
is owed, the amount of the Commerce 
debt, how a debtor may pay the Com-
merce debt or make alternate repay-
ment arrangements, how a debtor may 
review non-privileged documents re-
lated to the Commerce debt, how a 
debtor may dispute the Commerce 
debt, the collection remedies available 
to Commerce entities if the debtor re-
fuses or otherwise fails to pay the Com-
merce debt, and other consequences to 
the debtor if the Commerce debt is not 
paid. Except as otherwise provided in 
paragraph (b) of this section, the writ-
ten notice(s) shall explain to the debt-
or: 

(1) The nature and amount of the 
Commerce debt, and the facts giving 
rise to the Commerce debt; 

(2) How interest, penalties, and ad-
ministrative costs are added to the 
Commerce debt, the date by which pay-
ment should be made to avoid such 
charges, and that such assessments 
must be made unless excused in accord-
ance with 31 CFR 901.9 (see § 19.5 of this 
part); 

(3) The date by which payment 
should be made to avoid the enforced 
collection actions described in para-
graph (a)(6) of this section; 

(4) The Commerce entity’s willing-
ness to discuss alternative payment ar-
rangements and how the debtor may 
enter into a written agreement to 
repay the Commerce debt under terms 
acceptable to the Commerce entity (see 
§ 19.6 of this part); 

(5) The name, address, and telephone 
number of a contact person or office 
within the Commerce entity; 

(6) The Commerce entity’s intention 
to enforce collection by taking one or 
more of the following actions if the 
debtor fails to pay or otherwise resolve 
the Commerce debt: 

(i) Offset. Offset the debtor’s Federal 
payments, including income tax re-
funds, salary, certain benefit payments 
(such as Social Security), retirement, 
vendor, travel reimbursements and ad-
vances, and other Federal payments 
(see §§ 19.10 through 19.12 of this part); 

(ii) Private collection agency. Refer the 
Commerce debt to a private collection 
agency (see § 19.15 of this part); 

(iii) Credit bureau reporting. Report 
the Commerce debt to a credit bureau 
(see § 19.14 of this part); 

(iv) Administrative wage garnishment. 
Garnish the individual debtor’s wages 
through administrative wage garnish-
ment (see § 19.13 of this part); 

(v) Litigation. Refer the Commerce 
debt to the Department of Justice to 
initiate litigation to collect the Com-
merce debt (see § 19.16 of this part); 

(vi) Treasury Department’s Bureau of 
the Fiscal Service. Refer the Commerce 
debt to the Bureau of the Fiscal Serv-
ice for collection (see § 19.9 of this part); 

(7) That Commerce debts over 120 
days delinquent must be referred to the 
Bureau of the Fiscal Service for the 
collection actions described in para-
graph (a)(6) of this section (see § 19.9 of 
this part); 

(8) How the debtor may inspect and 
copy non-privileged records related to 
the Commerce debt; 

(9) How the debtor may request a re-
view of the Commerce entity’s deter-
mination that the debtor owes a Com-
merce debt and present evidence that 
the Commerce debt is not delinquent or 
legally enforceable (see §§ 19.10(c) and 
19.11(c) of this part); 

(10) How a debtor who is an indi-
vidual may request a hearing if the 
Commerce entity intends to garnish 
the debtor’s private sector (i.e., non- 
Federal) wages (see § 1 9.13(a) of this 
part), including: 

(i) The method and time period for 
requesting a hearing; 

(ii) That a request for a hearing, 
timely filed on or before the 15th busi-
ness day following the date of the mail-
ing of the notice, will stay the com-
mencement of administrative wage 
garnishment, but not other collection 
procedures; and 

(iii) The name and address of the of-
fice to which the request for a hearing 
should be sent. 

(11) How a debtor who is an indi-
vidual and a Federal employee subject 
to Federal salary offset may request a 
hearing (see § 19.12(e) of this part), in-
cluding: 

(i) The method and time period for 
requesting a hearing; 

(ii) That a request for a hearing, 
timely filed on or before the 15th day 
following receipt of the notice, will 
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stay the commencement of salary off-
set, but not other collection proce-
dures; 

(iii) The name and address of the of-
fice to which the request for a hearing 
should be sent; 

(iv) That the Commerce entity will 
refer the Commerce debt to the debt-
or’s employing agency or to the Bureau 
of the Fiscal Service to implement sal-
ary offset, unless the employee files a 
timely request for a hearing; 

(v) That a final decision on the hear-
ing, if requested, will be issued at the 
earliest practical date, but not later 
than 60 days after the filing of the re-
quest for a hearing, unless the em-
ployee requests and the hearing official 
grants a delay in the proceedings; 

(vi) That any knowingly false or friv-
olous statements, representations, or 
evidence may subject the Federal em-
ployee to penalties under the False 
Claims Act (31 U.S.C. 3729–3731) or 
other applicable statutory authority, 
and criminal penalties under 18 U.S.C. 
286, 287, 1001, and 1002, or other applica-
ble statutory authority; 

(vii) That unless prohibited by con-
tract or statute, amounts paid on or 
deducted for the Commerce debt which 
are later waived or found not owed to 
the United States will be promptly re-
funded to the employee; and 

(viii) That proceedings with respect 
to such Commerce debt are governed 
by 5 U.S.C. 5514 and 31 U.S.C. 3716. 

(12) How the debtor may request a 
waiver of the Commerce debt, if appli-
cable. See, for example, §§ 19.5 and 
19.12(f) of this part. 

(13) How the debtor’s spouse may 
claim his or her share of a joint income 
tax refund by filing Form 8379 with the 
Internal Revenue Service (see http:// 
www.irs.gov); 

(14) How the debtor may exercise 
other rights and remedies, if any, 
available to the debtor under pro-
grammatic statutory or regulatory au-
thority under which the Commerce 
debt arose. 

(15) That certain debtors and, if ap-
plicable, persons controlled by or con-
trolling such debtors, may be ineligible 
for Federal Government loans, guaran-
ties and insurance, grants, cooperative 
agreements or other sources of Federal 
funds (see 28 U.S.C. 3201(e); 31 U.S.C. 

3720B, 31 CFR 285.13, and § 19.17(a) of 
this part); 

(16) If applicable, the Commerce enti-
ty’s intention to deny, suspend or re-
voke licenses, permits or privileges 
(see § 19.17(b) of this part); and 

(17) That the debtor should advise the 
Commerce entity of a bankruptcy pro-
ceeding of the debtor or another person 
liable for the Commerce debt being col-
lected. 

(b) Exceptions to notice requirements. A 
Commerce entity may omit from a no-
tice to a debtor one or more of the pro-
visions contained in paragraphs (a)(6) 
through (17) of this section if the Com-
merce entity, in consultation with its 
legal counsel, determines that any pro-
vision is not legally required given the 
collection remedies to be applied to a 
particular Commerce debt. 

(c) Respond to debtors; comply with 
FCCS. Commerce entities should re-
spond promptly to communications 
from debtors and comply with other 
FCCS provisions applicable to the ad-
ministrative collection of debts. See 31 
CFR part 901. 

§ 19.5 How will Commerce entities add 
interest, penalty charges, and ad-
ministrative costs to a Commerce 
debt? 

(a) Assessment and notice. Commerce 
entities shall assess interest, penalties 
and administrative costs on Commerce 
debts in accordance with the provisions 
of 31 U.S.C. 3717 and 31 CFR 901.9. Inter-
est shall be charged in accordance with 
the requirements of 31 U.S.C. 3717(a). 
Penalties shall accrue at a rate of not 
more than 6% per year or such other 
higher rate as authorized by law. Ad-
ministrative costs, that is, the costs of 
processing and handling a delinquent 
debt, shall be determined by the Com-
merce entity collecting the debt, as di-
rected by the Office of the Deputy 
Chief Financial Officer. Commerce en-
tities may have additional policies re-
garding how interest, penalties, and ad-
ministrative costs are assessed on par-
ticular types of debts, subject to the 
approval of the Deputy Chief Financial 
Officer. Commerce entities are required 
to explain in the notice to the debtor 
described in § 19.4 of this part how in-
terest, penalties, costs, and other 
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charges are assessed, unless the re-
quirements are included in a contract 
or other legally binding agreement. 

(b) Waiver of interest, penalties, and 
administrative costs. Unless otherwise 
required by law or contract, Commerce 
entities may not charge interest if the 
amount due on the Commerce debt is 
paid within 30 days after the date from 
which the interest accrues. See 31 
U.S.C. 3717(d). Commerce entities may, 
with legal counsel approval, waive in-
terest, penalties, and administrative 
costs, or any portion thereof, when it 
would be against equity and good con-
science or not in the United States’ 
best interest to collect such charges, in 
accordance with Commerce guidelines 
for such waivers. (See Commerce De-
partment Credit and Debt Management 
Operating Standards and Procedures 
Handbook, available at http:// 
www.osec.doc.gov/ofm/credit/cover.html.) 

(c) Accrual during suspension of debt 
collection. In most cases, interest, pen-
alties and administrative costs will 
continue to accrue during any period 
when collection has been suspended for 
any reason (for example, when the 
debtor has requested a hearing). Com-
merce entities may suspend accrual of 
any or all of these charges when ac-
crual would be against equity and good 
conscience or not in the United States’ 
best interest, in accordance with Com-
merce guidelines for such waivers. (See 
Commerce Department Credit and Debt 
Management Operating Standards and 
Procedures Handbook, available at 
http://www.osec.doc.gov/ofm/cred-
it.cover.html.) 

§ 19.6 When will Commerce entities 
allow a debtor to pay a Commerce 
debt in installments instead of one 
lump sum? 

If a debtor is financially unable to 
pay the Commerce debt in one lump 
sum, a Commerce entity may accept 
payment of a Commerce debt in reg-
ular installments, in accordance with 
the provisions of 31 CFR 901.8 and the 
Commerce entity’s policies and proce-
dures. 

§ 19.7 When will Commerce entities 
compromise a Commerce debt? 

If a Commerce entity cannot collect 
the full amount of a Commerce debt, 

the Commerce entity may, with legal 
counsel approval, compromise the 
Commerce debt in accordance with the 
provisions of 31 CFR part 902 and the 
Commerce entity’s policies and proce-
dures. (See Commerce Department 
Credit and Debt Management Oper-
ating Standards and Procedures Hand-
book, available at http:// 
www.osec.doc.gov/ofm/credit.cover.html.) 

§ 19.8 When will Commerce entities 
suspend or terminate debt collec-
tion on a Commerce debt? 

If, after pursuing all appropriate 
means of collection, a Commerce enti-
ty determines that a Commerce debt is 
uncollectible, the Commerce entity 
may, with legal counsel approval, sus-
pend or terminate debt collection ac-
tivity in accordance with the provi-
sions of 31 CFR part 903 and the Com-
merce entity’s policies and procedures. 
Termination of debt collection activity 
by a Commerce entity does not dis-
charge the indebtedness. (See Com-
merce Department Credit and Debt 
Management Operating Standards and 
Procedures Handbook, available at 
http://www.osec.doc.gov/ofm/credit/ 
cover.html.) 

§ 19.9 When will Commerce entities 
transfer a Commerce debt to the 
Treasury Department’s Bureau of 
the Fiscal Service for collection? 

(a) Commerce entities will transfer 
any Commerce debt that is more than 
120 days delinquent to the Bureau of 
the Fiscal Service for debt collection 
services, a process known as ‘‘cross- 
servicing.’’ See 31 U.S.C. 3711(g), 31 CFR 
285.12, and 31 U.S.C. 3716(c)(6). Com-
merce entities may transfer Commerce 
debts delinquent 120 days or less to the 
Bureau of the Fiscal Service in accord-
ance with the procedures described in 
31 CFR 285.12. The Bureau of the Fiscal 
Service takes appropriate action to 
collect or compromise the transferred 
Commerce debt, or to suspend or termi-
nate collection action thereon, in ac-
cordance with the statutory and regu-
latory requirements and authorities 
applicable to the Commerce debt and 
the collection action to be taken. See 31 
CFR 285.12(b) and 285.12(c)(2). Appro-
priate action can include, but is not 
limited to, contact with the debtor, re-
ferral of the Commerce debt to the 
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Treasury Offset Program, private col-
lection agencies or the Department of 
Justice, reporting of the Commerce 
debt to credit bureaus, and administra-
tive wage garnishment. 

(b) At least sixty (60) days prior to 
transferring a Commerce debt to the 
Bureau of the Fiscal Service, Com-
merce entities will send notice to the 
debtor as required by § 19.4 of this part. 
Commerce entities will certify to the 
Bureau of the Fiscal Service, in writ-
ing, that the Commerce debt is valid, 
delinquent, legally enforceable, and 
that there are no legal bars to collec-
tion. In addition, Commerce entities 
will certify their compliance with all 
applicable due process and other re-
quirements as described in this part 
and other Federal laws. See 31 CFR 
285.12(i) regarding the certification re-
quirement. 

(c) As part of its debt collection proc-
ess, the Bureau of the Fiscal Service 
uses the Treasury Offset Program to 
collect Commerce debts by administra-
tive and tax refund offset. See 31 CFR 
285.12(g). The Treasury Offset Program 
is a centralized offset program admin-
istered by the Bureau of the Fiscal 
Service to collect delinquent debts 
owed to Federal agencies and states 
(including past-due child support). 
Under the Treasury Offset Program, 
before a Federal payment is disbursed, 
the Bureau of the Fiscal Service com-
pares the name and taxpayer identi-
fication number (TIN) of the payee 
with the names and TINs of debtors 
that have been submitted by Federal 
agencies and states to the Treasury 
Offset Program database. If there is a 
match, the Bureau of the Fiscal Serv-
ice (or, in some cases, another Federal 
disbursing agency) offsets all or a por-
tion of the Federal payment, disburses 
any remaining payment to the payee, 
and pays the offset amount to the cred-
itor agency. Federal payments eligible 
for offset include, but are not limited 
to, income tax refunds, salary, travel 
advances and reimbursements, retire-
ment and vendor payments, and Social 
Security and other benefit payments. 

§ 19.10 How will Commerce entities 
use administrative offset (offset of 
non-tax Federal payments) to col-
lect a Commerce debt? 

(a) Centralized administrative offset 
through the Treasury Offset Program. (1) 
In most cases, the Bureau of the Fiscal 
Service uses the Treasury Offset Pro-
gram to collect Commerce debts by the 
offset of Federal payments. See § 19.9(c) 
of this part. If not already transferred 
to the Bureau of the Fiscal Service 
under § 19.9 of this part, Commerce en-
tities will refer Commerce debt over 
120 days delinquent to the Treasury 
Offset Program for collection by cen-
tralized administrative offset. See 31 
U.S.C. 3716(c)(6); 31 CFR part 285, sub-
part A; and 31 CFR 901.3(b). Commerce 
entities may refer to the Treasury Off-
set Program for offset any Commerce 
debt that has been delinquent for 120 
days or less. 

(2) At least sixty (60) days prior to re-
ferring a Commerce debt to the Treas-
ury Offset Program, in accordance with 
paragraph (a)(1) of this section, Com-
merce entities will send notice to the 
debtor in accordance with the require-
ments of § 19.4 of this part. Commerce 
entities will certify to the Bureau of 
the Fiscal Service, in writing, that the 
Commerce debt is valid, delinquent, le-
gally enforceable, and that there are no 
legal bars to collection by offset. In ad-
dition, Commerce entities will certify 
their compliance with the require-
ments described in this part. 

(b) Non-centralized administrative offset 
for Commerce debts. (1) When centralized 
administrative offset through the 
Treasury Offset Program is not avail-
able or appropriate, Commerce entities 
may collect past-due, legally enforce-
able Commerce debts through non-cen-
tralized administrative offset. See 31 
CFR 901.3(c). In these cases, Commerce 
entities may offset a payment inter-
nally or make an offset request di-
rectly to a Federal payment agency. If 
the Federal payment agency is another 
Commerce entity, the Commerce enti-
ty making the request shall do so 
through the Deputy Chief Financial Of-
ficer as described in § 19.20(c) of this 
part. 

(2) At least thirty (30) days prior to 
offsetting a payment internally or re-
questing a Federal payment agency to 
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offset a payment, Commerce entities 
will send notice to the debtor in ac-
cordance with the requirements of § 19.4 
of this part. When referring a Com-
merce debt for offset under this para-
graph (b), Commerce entities making 
the request will certify, in writing, 
that the Commerce debt is valid, delin-
quent, legally enforceable, and that 
there are no legal bars to collection by 
offset. In addition, Commerce entities 
will certify their compliance with 
these regulations concerning adminis-
trative offset. See 31 CFR 901.3(c)(2)(ii). 

(c) Administrative review. The notice 
described in § 19.4 of this part shall ex-
plain to the debtor how to request an 
administrative review of a Commerce 
entity’s determination that the debtor 
owes a Commerce debt and how to 
present evidence that the Commerce 
debt is not delinquent or legally en-
forceable. In addition to challenging 
the existence and amount of the Com-
merce debt, the debtor may seek a re-
view of the terms of repayment. In 
most cases, Commerce entities will 
provide the debtor with a ‘‘paper hear-
ing’’ based upon a review of the written 
record, including documentation pro-
vided by the debtor. Commerce entities 
shall provide the debtor with a reason-
able opportunity for an oral hearing 
when the debtor requests reconsider-
ation of the Commerce debt and the 
Commerce entity determines that the 
question of the indebtedness cannot be 
resolved by review of the documentary 
evidence, for example, when the valid-
ity of the Commerce debt turns on an 
issue of credibility or veracity. Unless 
otherwise required by law, an oral 
hearing under this section is not re-
quired to be a formal evidentiary hear-
ing, although Commerce entities 
should carefully document all signifi-
cant matters discussed at the hearing. 
Commerce entities may suspend collec-
tion through administrative offset and/ 
or other collection actions pending the 
resolution of a debtor’s dispute. 

(d) Procedures for expedited offset. 
Under the circumstances described in 
31 CFR 901.3(b)(4)(iii), Commerce enti-
ties may, with legal counsel approval, 
effect an offset against a payment to be 
made to the debtor prior to sending a 
notice to the debtor, as described in 
§ 19.4 of this part, or completing the 

procedures described in paragraph 
(b)(2) and (c) of this section. Commerce 
entities shall give the debtor notice 
and an opportunity for review as soon 
as practicable and promptly refund any 
money ultimately found not to have 
been owed to the Government. (See 
Commerce Department Credit and Debt 
Management Operating Standards and 
Procedures Handbook, available at 
http://www.osec.doc.gov/ofm/cred-
it.cover.html.) 

§ 19.11 How will Commerce entities 
use tax refund offset to collect a 
Commerce debt? 

(a) Tax refund offset. In most cases, 
the Bureau of the Fiscal Service uses 
the Treasury Offset Program to collect 
Commerce debts by the offset of tax re-
funds and other Federal payments. See 
§ 19.9(c) of this part. If not already 
transferred to the Bureau of the Fiscal 
Service under § 19.9 of this part, Com-
merce entities will refer to the Treas-
ury Offset Program any past-due, le-
gally enforceable Commerce debt for 
collection by tax refund offset. See 26 
U.S.C. 6402(d), 31 U.S.C. 3720A and 31 
CFR 285.2. 

(b) Notice. At least sixty (60) days 
prior to referring a Commerce debt to 
the Treasury Offset Program, Com-
merce entities will send notice to the 
debtor in accordance with the require-
ments of § 19.4 of this part. Commerce 
entities will certify to the Bureau of 
the Fiscal Service’s Treasury Offset 
Program, in writing, that the Com-
merce debt is past due and legally en-
forceable in the amount submitted and 
that the Commerce entities have made 
reasonable efforts to obtain payment of 
the Commerce debt as described in 31 
CFR 285.2(d). In addition, Commerce 
entities will certify their compliance 
with all applicable due process and 
other requirements described in this 
part and other Federal laws. See 31 
U.S.C. 3720A(b) and 31 CFR 285.2. 

(c) Administrative review. The notice 
described in § 19.4 of this part shall pro-
vide the debtor with at least 60 days 
prior to the initiation of tax refund off-
set to request an administrative review 
as described in § 19.10(c) of this part. 
Commerce entities may suspend collec-
tion through tax refund offset and/or 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00178 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



169 

Office of the Secretary, Commerce § 19.12 

other collection actions pending the 
resolution of the debtor’s dispute. 

§ 19.12 How will Commerce entities 
offset a Federal employee’s salary 
to collect a Commerce debt? 

(a) Federal salary offset. (1) Salary off-
set is used to collect debts owed to the 
United States by Commerce Depart-
ment and other Federal employees. If a 
Federal employee owes a Commerce 
debt, Commerce entities may offset the 
employee’s Federal salary to collect 
the Commerce debt in the manner de-
scribed in this section. For information 
on how a Federal agency other than a 
Commerce entity may collect debt 
from the salary of a Commerce Depart-
ment employee, see §§ 19.20 and 19.21, 
subpart C, of this part. 

(2) Nothing in this part requires a 
Commerce entity to collect a Com-
merce debt in accordance with the pro-
visions of this section if Federal law al-
lows otherwise. See, for example, 5 
U.S.C. 5705 (travel advances not used 
for allowable travel expenses are recov-
erable from the employee or his estate 
by setoff against accrued pay and other 
means) and 5 U.S.C. 4108 (recovery of 
training expenses). 

(3) Commerce entities may use the 
administrative wage garnishment pro-
cedure described in § 19.13 of this part 
to collect a Commerce debt from an in-
dividual’s non-Federal wages. 

(b) Centralized salary offset through the 
Treasury Offset Program. As described in 
§ 19.9(a) of this part, Commerce entities 
will refer Commerce debts to the Bu-
reau of the Fiscal Service for collec-
tion by administrative offset, including 
salary offset, through the Treasury Off-
set Program. When possible, Commerce 
entities should attempt salary offset 
through the Treasury Offset Program 
before applying the procedures in para-
graph (c) of this section. See 5 CFR 
550.1108 and 550.1109. 

(c) Non-centralized salary offset for 
Commerce debts. When centralized sal-
ary offset through the Treasury Offset 
Program is not available or appro-
priate, Commerce entities may collect 
delinquent Commerce debts through 
non-centralized salary offset. See 5 CFR 
550.1109. In these cases, Commerce enti-
ties may offset a payment internally or 
make a request directly to a Federal 

payment agency to offset a salary pay-
ment to collect a delinquent Commerce 
debt owed by a Federal employee. If 
the Federal payment agency is another 
Commerce entity, the Commerce enti-
ty making the request shall do so 
through the Deputy Chief Financial Of-
ficer as described in § 19.20(c) of this 
part. At least thirty (30) days prior to 
offsetting internally or requesting a 
Federal agency to offset a salary pay-
ment, Commerce entities will send no-
tice to the debtor in accordance with 
the requirements of § 19.4 of this part. 
When referring a Commerce debt for 
offset, Commerce entities will certify 
to the payment agency, in writing, 
that the Commerce debt is valid, delin-
quent and legally enforceable in the 
amount stated, and there are no legal 
bars to collection by salary offset. In 
addition, Commerce entities will cer-
tify that all due process and other pre-
requisites to salary offset have been 
met. See 5 U.S.C. 5514, 31 U.S.C. 3716(a), 
and this section for a description of the 
due process and other prerequisites for 
salary offset. 

(d) When prior notice not required. 
Commerce entities are not required to 
provide prior notice to an employee 
when the following adjustments are 
made by a Commerce entity to a Com-
merce employee’s pay: 

(1) Any adjustment to pay arising out 
of any employee’s election of coverage 
or a change in coverage under a Fed-
eral benefits program requiring peri-
odic deductions from pay, if the 
amount to be recovered was accumu-
lated over four pay periods or less; 

(2) A routine intra-agency adjust-
ment of pay that is made to correct an 
overpayment of pay attributable to 
clerical or administrative errors or 
delays in processing pay documents, if 
the overpayment occurred within the 
four pay periods preceding the adjust-
ment, and, at the time of such adjust-
ment, or as soon thereafter as prac-
tical, the individual is provided written 
notice of the nature and the amount of 
the adjustment and point of contact for 
contesting such adjustment; or 

(3) Any adjustment to collect a Com-
merce debt amounting to $50 or less, if, 
at the time of such adjustment, or as 
soon thereafter as practical, the indi-
vidual is provided written notice of the 
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nature and the amount of the adjust-
ment and a point of contact for con-
testing such adjustment. 

(e) Hearing procedures—(1) Request for 
a hearing. A Federal employee who has 
received a notice that his or her Com-
merce debt will be collected by means 
of salary offset may request a hearing 
concerning the existence or amount of 
the Commerce debt. The Federal em-
ployee also may request a hearing con-
cerning the amount proposed to be de-
ducted from the employee’s pay each 
pay period. The employee must send 
any request for hearing, in writing, to 
the office designated in the notice de-
scribed in § 19.4. See § 19.4(a)(11). The re-
quest must be received by the des-
ignated office on or before the 15th day 
following the employee’s receipt of the 
notice. The employee must sign the re-
quest and specify whether an oral or 
paper hearing is requested. If an oral 
hearing is requested, the employee 
must explain why the matter cannot be 
resolved by review of the documentary 
evidence alone. All travel expenses in-
curred by the Federal employee in con-
nection with an in-person hearing will 
be borne by the employee. See 31 CFR 
901.3(a)(7). 

(2) Failure to submit timely request for 
hearing. If the employee fails to submit 
a request for hearing within the time 
period described in paragraph (e)(1) of 
this section, the employee will have 
waived the right to a hearing, and sal-
ary offset may be initiated. However, 
Commerce entities should accept a late 
request for hearing if the employee can 
show that the late request was the re-
sult of circumstances beyond the em-
ployee’s control or because of a failure 
to receive actual notice of the filing 
deadline. 

(3) Hearing official. Commerce enti-
ties must obtain the services of a hear-
ing official who is not under the super-
vision or control of the Secretary. 
Commerce entities may contact the 
Deputy Chief Financial Officer as de-
scribed in § 19.20(c) of this part or an 
agent of any Commerce agency des-
ignated in Appendix A to 5 CFR part 
581 (List of Agents Designated to Ac-
cept Legal Process) to request a hear-
ing official. 

(4) Notice of hearing. After the em-
ployee requests a hearing, the des-

ignated hearing official shall inform 
the employee of the form of the hear-
ing to be provided. For oral hearings, 
the notice shall set forth the date, time 
and location of the hearing. For paper 
hearings, the notice shall notify the 
employee of the date by which he or 
she should submit written arguments 
to the designated hearing official. The 
hearing official shall give the employee 
reasonable time to submit documenta-
tion in support of the employee’s posi-
tion. The hearing official shall sched-
ule a new hearing date if requested by 
both parties. The hearing official shall 
give both parties reasonable notice of 
the time and place of a rescheduled 
hearing. 

(5) Oral hearing. The hearing official 
will conduct an oral hearing if he or 
she determines that the matter cannot 
be resolved by review of documentary 
evidence alone (for example, when an 
issue of credibility or veracity is in-
volved). The hearing need not take the 
form of an evidentiary hearing, but 
may be conducted in a manner deter-
mined by the hearing official, includ-
ing but not limited to: 

(i) Informal conferences with the 
hearing official, in which the employee 
and agency representative will be given 
full opportunity to present evidence, 
witnesses and argument; 

(ii) Informal meetings with an inter-
view of the employee by the hearing of-
ficial; or 

(iii) Formal written submissions, 
with an opportunity for oral presen-
tation. 

(6) Paper hearing. If the hearing offi-
cial determines that an oral hearing is 
not necessary, he or she will make the 
determination based upon a review of 
the available written record, including 
any documentation submitted by the 
employee in support of his or her posi-
tion. See 31 CFR 901.3(a)(7). 

(7) Failure to appear or submit docu-
mentary evidence. In the absence of good 
cause shown (for example, excused ill-
ness), if the employee fails to appear at 
an oral hearing or fails to submit docu-
mentary evidence as required for a 
paper hearing, the employee will have 
waived the right to a hearing, and sal-
ary offset may be initiated. Further, 
the employee will have been deemed to 
admit the existence and amount of the 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00180 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



171 

Office of the Secretary, Commerce § 19.12 

Commerce debt as described in the no-
tice of intent to offset. If the Com-
merce entity representative fails to ap-
pear at an oral hearing, the hearing of-
ficial shall proceed with the hearing as 
scheduled, and make his or her deter-
mination based upon the oral testi-
mony presented and the documentary 
evidence submitted by both parties. 

(8) Burden of proof. Commerce enti-
ties will have the initial burden to 
prove the existence and amount of the 
Commerce debt. Thereafter, if the em-
ployee disputes the existence or 
amount of the Commerce debt, the em-
ployee must prove by a preponderance 
of the evidence that no such Commerce 
debt exists or that the amount of the 
Commerce debt is incorrect. In addi-
tion, the employee may present evi-
dence that the proposed terms of the 
repayment schedule are unlawful, 
would cause a financial hardship to the 
employee, or that collection of the 
Commerce debt may not be pursued 
due to operation of law. 

(9) Record. The hearing official shall 
maintain a summary record of any 
hearing provided by this part. Wit-
nesses will testify under oath or affir-
mation in oral hearings. See 31 CFR 
901.3(a)(7). 

(10) Date of decision. The hearing offi-
cial shall issue a written opinion stat-
ing his or her decision, based upon doc-
umentary evidence and information de-
veloped at the hearing, as soon as prac-
ticable after the hearing, but not later 
than 60 days after the date on which 
the request for hearing was received by 
the Commerce entity. If the employee 
requests a delay in the proceedings, the 
deadline for the decision may be post-
poned by the number of days by which 
the hearing was postponed. When a de-
cision is not timely rendered, the Com-
merce entity shall waive interest and 
penalties applied to the Commerce debt 
for the period beginning with the date 
the decision is due and ending on the 
date the decision is issued. 

(11) Content of decision. The written 
decision shall include: 

(i) A statement of the facts presented 
to support the origin, nature, and 
amount of the Commerce debt; 

(ii) The hearing official’s findings, 
analysis, and conclusions; and 

(iii) The terms of any repayment 
schedules, if applicable. 

(12) Final agency action. The hearing 
official’s decision shall be final. 

(f) Waiver not precluded. Nothing in 
this part precludes an employee from 
requesting waiver of an overpayment 
under 5 U.S.C. 5584 or 8346(b), 10 U.S.C. 
2774, 32 U.S.C. 716, or other statutory 
authority. Commerce entities may 
grant such waivers when it would be 
against equity and good conscience or 
not in the United States’ best interest 
to collect such Commerce debts, in ac-
cordance with those authorities, 5 CFR 
550.1102(b)(2), and Commerce policies 
and procedures. (See Commerce Depart-
ment Credit and Debt Management Op-
erating Standards and Procedures 
Handbook, available at http:// 
www.osec.doc.gov/ofm/credit/cover.html.) 

(g) Salary offset process—(1) Determina-
tion of disposable pay. The Deputy Chief 
Financial Officer will consult with the 
appropriate Commerce entity payroll 
office to determine the amount of a 
Commerce Department employee’s dis-
posable pay (as defined in § 19.1 of this 
part) and will implement salary offset 
when requested to do so by a Com-
merce entity, as described in paragraph 
(c) of this section, or another agency, 
as described in § 19.20 of this part. If the 
debtor is not employed by Commerce 
Department, the agency employing the 
debtor will determine the amount of 
the employee’s disposable pay and will 
implement salary offset upon request. 

(2) When salary offset begins. Deduc-
tions shall begin within three official 
pay periods following receipt of the 
creditor agency’s request for offset. 

(3) Amount of salary offset. The 
amount to be offset from each salary 
payment will be up to 15 percent of a 
debtor’s disposable pay, as follows: 

(i) If the amount of the Commerce 
debt is equal to or less than 15 percent 
of the disposable pay, such Commerce 
debt generally will be collected in one 
lump sum payment; 

(ii) Installment deductions will be 
made over a period of no greater than 
the anticipated period of employment. 
An installment deduction will not ex-
ceed 15 percent of the disposable pay 
from which the deduction is made un-
less the employee has agreed in writing 
to the deduction of a greater amount 
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or the creditor agency has determined 
that smaller deductions are appro-
priate based on the employee’s ability 
to pay. 

(4) Final salary payment. After the 
employee has separated either volun-
tarily or involuntarily from the pay-
ment agency, the payment agency may 
make a lump sum deduction exceeding 
15 percent of disposable pay from any 
final salary or other payments pursu-
ant to 31 U.S.C. 3716 in order to satisfy 
a Commerce debt. 

(h) Payment agency’s responsibilities. 
(1) As required by 5 CFR 550.1109, if the 
employee separates from the payment 
agency from which a Commerce entity 
has requested salary offset, the pay-
ment agency must certify the total 
amount of its collection and notify the 
Commerce entity and the employee of 
the amounts collected. If the payment 
agency is aware that the employee is 
entitled to payments from the Civil 
Service Retirement Fund and Dis-
ability Fund, the Federal Employee 
Retirement System, or other similar 
payments, it must provide written no-
tification to the payment agency re-
sponsible for making such payments 
that the debtor owes a Commerce debt, 
the amount of the Commerce debt, and 
that the Commerce entity has com-
plied with the provisions of this sec-
tion. Commerce entities must submit a 
properly certified claim to the new 
payment agency before the collection 
can be made. 

(2) If the employee is already sepa-
rated from employment and all pay-
ments due from his or her former pay-
ment agency have been made, Com-
merce entities may request that money 
due and payable to the employee from 
the Civil Service Retirement Fund and 
Disability Fund, the Federal Employee 
Retirement System, or other similar 
funds, be administratively offset to 
collect the Commerce debt. Generally, 
Commerce entities will collect such 
monies through the Treasury Offset 
Program as described in § 19.9(c) of this 
part. 

(3) When an employee transfers to an-
other agency, Commerce entities 
should resume collection with the em-
ployee’s new payment agency in order 
to continue salary offset. 

§ 19.13 How will Commerce entities 
use administrative wage garnish-
ment to collect a Commerce debt 
from a debtor’s wages? 

(a) Commerce entities are authorized 
to collect Commerce debts from an in-
dividual debtor’s wages by means of ad-
ministrative wage garnishment in ac-
cordance with the requirements of 31 
U.S.C. 3720D and 31 CFR 285.11. This 
part adopts and incorporates all of the 
provisions of 31 CFR 285.11 concerning 
administrative wage garnishment, in-
cluding the hearing procedures de-
scribed in 31 CFR 285.11(f). Commerce 
entities may use administrative wage 
garnishment to collect a delinquent 
Commerce debt unless the debtor is 
making timely payments under an 
agreement to pay the Commerce debt 
in installments (see § 19.6 of this part). 
At least thirty (30) days prior to initi-
ating an administrative wage garnish-
ment, Commerce entities will send no-
tice to the debtor in accordance with 
the requirements of § 19.4 of this part, 
including the requirements of 
§ 19.4(a)(10) of this part. For Commerce 
debts referred to the Bureau of the Fis-
cal Service under § 19.9 of this part, 
Commerce entities may authorize the 
Bureau of the Fiscal Service to send a 
notice informing the debtor that ad-
ministrative wage garnishment will be 
initiated and how the debtor may re-
quest a hearing as described in 
§ 19.4(a)(10) of this part. If a debtor 
makes a timely request for a hearing, 
administrative wage garnishment will 
not begin until a hearing is held and a 
decision is sent to the debtor. See 31 
CFR 285.11(f)(4). Even if a debtor’s hear-
ing request is not timely, Commerce 
entities may suspend collection by ad-
ministrative wage garnishment in ac-
cordance with the provisions of 31 CFR 
285.11(f)(5). All travel expenses incurred 
by the debtor in connection with an in- 
person hearing will be borne by the 
debtor. 

(b) This section does not apply to 
Federal salary offset, the process by 
which Commerce entities collect Com-
merce debts from the salaries of Fed-
eral employees (see § 19.12 of this part). 
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§ 19.14 How will Commerce entities re-
port Commerce debts to credit bu-
reaus? 

Commerce entities shall report delin-
quent Commerce debts to credit bu-
reaus in accordance with the provisions 
of 31 U.S.C. 3711(e), 31 CFR 901.4, and 
the Office of Management and Budget 
Circular A–129, ‘‘Policies for Federal 
Credit Programs and Non-tax Receiv-
ables.’’ For additional information, see 
Bureau of the Fiscal Service’s ‘‘Guide 
to the Federal Credit Bureau Pro-
gram,’’ available at https:// 
www.fiscal.treasury.gov/fsreports/ 
fslreference.htm. At least sixty (60) 
days prior to reporting a delinquent 
Commerce debt to a consumer report-
ing agency, Commerce entities will 
send notice to the debtor in accordance 
with the requirements of § 19.4 of this 
part. Commerce entities may authorize 
the Bureau of the Fiscal Service to re-
port to credit bureaus those delinquent 
Commerce debts that have been trans-
ferred to the Bureau of the Fiscal Serv-
ice under § 19.9 of this part. 

§ 19.15 How will Commerce entities 
refer Commerce debts to private 
collection agencies? 

Commerce entities will transfer de-
linquent Commerce debts to the Bu-
reau of the Fiscal Service to obtain 
debt collection services provided by 
private collection agencies. See § 19.9 of 
this part. 

§ 19.16 When will Commerce entities 
refer Commerce debts to the De-
partment of Justice? 

(a) Compromise or suspension or termi-
nation of collection activity. Commerce 
entities shall refer Commerce debts 
having a principal balance over 
$100,000, or such higher amount as au-
thorized by the Attorney General, to 
the Department of Justice for approval 
of any compromise of a Commerce debt 
or suspension or termination of collec-
tion activity. See §§ 19.7 and 19.8 of this 
part; 31 CFR 902.1; 31 CFR 903.1. 

(b) Litigation. Commerce entities 
shall promptly refer to the Department 
of Justice for litigation delinquent 
Commerce debts on which aggressive 
collection activity has been taken in 
accordance with this part and that 
should not be compromised, and on 

which collection activity should not be 
suspended or terminated. See 31 CFR 
part 904. Commerce entities may au-
thorize the Bureau of the Fiscal Serv-
ice to refer to the Department of Jus-
tice for litigation those delinquent 
Commerce debts that have been trans-
ferred to the Bureau of the Fiscal Serv-
ice under § 19.9 of this part. 

§ 19.17 Will a debtor who owes a Com-
merce or other Federal agency 
debt, and persons controlled by or 
controlling such debtors, be ineli-
gible for Federal loan assistance, 
grants, cooperative agreements, or 
other sources of Federal funds or 
for Federal licenses, permits, or 
privileges? 

(a) Delinquent debtors are ineligible 
for and barred from obtaining Federal 
loans or loan insurance or guaranties. 
As required by 31 U.S.C. 3720B and 31 
CFR 901.6, Commerce entities will not 
extend financial assistance in the form 
of a loan, loan guarantee, or loan in-
surance to any person delinquent on a 
debt owed to a Federal agency. Com-
merce Department may issue standards 
under which Commerce Department 
may determine that persons controlled 
by or controlling such delinquent debt-
ors are similarly ineligible in accord-
ance with 31 CFR 285.13(c)(2). This pro-
hibition does not apply to disaster 
loans. Commerce entities may extend 
credit after the delinquency has been 
resolved. See 31 CFR 285.13. Waivers of 
ineligibility may be granted by the 
Secretary or designee on a person by 
person basis in accordance with 31 CFR 
285.13(g). However, such authority may 
not be delegated below the Deputy 
Chief Financial Officer. 

(b) A debtor who has a judgment lien 
against the debtor’s property for a debt 
to the United States is not eligible to 
receive grants, loans or funds directly 
or indirectly from the United States 
until the judgment is paid in full or 
otherwise satisfied. This prohibition 
does not apply to funds to which the 
debtor is entitled as beneficiary. Com-
merce Department may promulgate 
regulations to allow for waivers of this 
ineligibility. See 28 U.S.C. 3201(e). 

(c) Suspension or revocation of eligi-
bility for licenses, permits, or privi-
leges. Unless prohibited by law, Com-
merce entities with the authority to do 
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so under the circumstances should 
deny, suspend or revoke licenses, per-
mits, or other privileges for any inex-
cusable or willful failure of a debtor to 
pay a debt. The Commerce entity re-
sponsible for distributing the licenses, 
permits, or other privileges will estab-
lish policies and procedures governing 
suspension and revocation for delin-
quent debtors. If applicable, Commerce 
entities will advise the debtor in the 
notice required by § 19.4 of this part of 
the Commerce entities’ ability to deny, 
suspend or revoke licenses, permits or 
privileges. See § 19.4(a)(16) of this part. 

(d) To the extent that a person delin-
quent on a Commerce debt is not other-
wise barred under § 19.17(a) and § 19.17 
(c) of this part from becoming or re-
maining a recipient of a Commerce De-
partment grant or cooperative agree-
ment, it is Commerce Department pol-
icy that no award of Federal funds 
shall be made to a Commerce Depart-
ment grant or cooperative agreement 
applicant who has an outstanding de-
linquent Commerce debt until: 

(1) The delinquent Commerce debt is 
paid in full, 

(2) A negotiated repayment schedule 
acceptable to Commerce Department is 
established and at least one payment is 
received, or 

(3) Other arrangements satisfactory 
to Commerce Department are made. 

§ 19.18 How does a debtor request a 
special review based on a change in 
circumstances such as catastrophic 
illness, divorce, death, or disability? 

(a) Material change in circumstances. A 
debtor who owes a Commerce debt 
may, at any time, request a special re-
view by the applicable Commerce enti-
ty of the amount of any offset, admin-
istrative wage garnishment, or vol-
untary payment, based on materially 
changed circumstances beyond the con-
trol of the debtor such as, but not lim-
ited to, catastrophic illness, divorce, 
death, or disability. 

(b) Inability to pay. For purposes of 
this section, in determining whether an 
involuntary or voluntary payment 
would prevent the debtor from meeting 
essential subsistence expenses (e.g., 
costs incurred for food, housing, cloth-
ing, transportation, and medical care), 
the debtor shall submit a detailed 

statement and supporting documents 
for the debtor, his or her spouse, and 
dependents, indicating: 

(1) Income from all sources; 
(2) Assets; 
(3) Liabilities; 
(4) Number of dependents; 
(5) Expenses for food, housing, cloth-

ing, and transportation; 
(6) Medical expenses; 
(7) Exceptional expenses, if any; and 
(8) Any additional materials and in-

formation that the Commerce entity 
may request relating to ability or in-
ability to pay the amount(s) currently 
required. 

(c) Alternative payment arrangement. If 
the debtor requests a special review 
under this section, the debtor shall 
submit an alternative proposed pay-
ment schedule and a statement to the 
Commerce entity collecting the Com-
merce debt, with supporting docu-
ments, showing why the current offset, 
garnishment or repayment schedule 
imposes an extreme financial hardship 
on the debtor. The Commerce entity 
will evaluate the statement and docu-
mentation and determine whether the 
current offset, garnishment, or repay-
ment schedule imposes extreme finan-
cial hardship on the debtor. The Com-
merce entity shall notify the debtor in 
writing of such determination, includ-
ing, if appropriate, a revised offset, 
garnishment, or payment schedule. If 
the special review results in a revised 
offset, garnishment, or repayment 
schedule, the Commerce entity will no-
tify the appropriate Federal agency or 
other persons about the new terms. 

§ 19.19 Will Commerce entities issue a 
refund if money is erroneously col-
lected on a Commerce debt? 

Commerce entities shall promptly re-
fund to a debtor any amount collected 
on a Commerce debt when the Com-
merce debt is waived or otherwise 
found not to be owed to the United 
States, or as otherwise required by law. 
Refunds under this part shall not bear 
interest unless required by law. 
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Subpart C—Procedures for Offset 
of Commerce Department 
Payments To Collect Debts 
Owed to Other Federal Agen-
cies 

§ 19.20 How do other Federal agencies 
use the offset process to collect 
debts from payments issued by a 
Commerce entity? 

(a) Offset of Commerce entity payments 
to collect debts owed to other Federal 
agencies. (1) In most cases, Federal 
agencies submit debts to the Treasury 
Offset Program to collect delinquent 
debts from payments issued by Com-
merce entities and other Federal agen-
cies, a process known as ‘‘centralized 
offset.’’ When centralized offset is not 
available or appropriate, any Federal 
agency may ask a Commerce entity 
(when acting as a ‘‘payment agency’’) 
to collect a debt owed to such agency 
by offsetting funds payable to a debtor 
by the Commerce entity, including sal-
ary payments issued to Commerce enti-
ty employees. This section and § 19.21 of 
this subpart C apply when a Federal 
agency asks a Commerce entity to off-
set a payment issued by the Commerce 
entity to a person who owes a debt to 
the United States. 

(2) This subpart C does not apply to 
Commerce debts. See §§ 19.10 through 
19.12 of this part for offset procedures 
applicable to Commerce debts. 

(3) This subpart C does not apply to 
the collection of non-Commerce debts 
through tax refund offset. See 31 CFR 
285.2 for tax refund offset procedures. 

(b) Administrative offset (including sal-
ary offset); certification. A Commerce 
entity will initiate a requested offset 
only upon receipt of written certifi-
cation from the creditor agency that 
the debtor owes the past-due, legally 
enforceable debt in the amount stated, 
and that the creditor agency has fully 
complied with all applicable due proc-
ess and other requirements contained 
in 31 U.S.C. 3716, 5 U.S.C. 5514, and the 
creditor agency’s regulations, as appli-
cable. Offsets will continue until the 
debt is paid in full or otherwise re-
solved to the satisfaction of the cred-
itor agency. 

(c) Where a creditor agency makes re-
quests for offset. Requests for offset 
under this section shall be sent to the 

Department of Commerce, ATTN: Dep-
uty Chief Financial Officer, 1401 Con-
stitution Avenue NW., Room D200, 
Washington, DC 20230. The Deputy 
Chief Financial Officer will forward the 
request to the appropriate Commerce 
entity for processing in accordance 
with this subpart C. 

(d) Incomplete certification. A Com-
merce entity will return an incomplete 
debt certification to the creditor agen-
cy with notice that the creditor agency 
must comply with paragraph (b) of this 
section before action will be taken to 
collect a debt from a payment issued 
by a Commerce entity. 

(e) Review. A Commerce entity is not 
authorized to review the merits of the 
creditor agency’s determination with 
respect to the amount or validity of 
the debt certified by the creditor agen-
cy. 

(f) When Commerce entities will not 
comply with offset request. A Commerce 
entity will comply with the offset re-
quest of another agency unless the 
Commerce entity determines that the 
offset would not be in the best inter-
ests of the United States, or would oth-
erwise be contrary to law. 

(g) Multiple debts. When two or more 
creditor agencies are seeking offsets 
from payments made to the same per-
son, or when two or more debts are 
owed to a single creditor agency, the 
Commerce entity that has been asked 
to offset the payments may determine 
the order in which the debts will be 
collected or whether one or more debts 
should be collected by offset simulta-
neously. 

(h) Priority of debts owed to Commerce 
entity. For purposes of this section, 
debts owed to a Commerce entity gen-
erally take precedence over debts owed 
to other agencies. The Commerce enti-
ty that has been asked to offset the 
payments may determine whether to 
pay debts owed to other agencies before 
paying a debt owed to a Commerce en-
tity. The Commerce entity that has 
been asked to offset the payments will 
determine the order in which the debts 
will be collected based on the best in-
terests of the United States. 
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§ 19.21 What does a Commerce entity 
do upon receipt of a request to off-
set the salary of a Commerce entity 
employee to collect a debt owed by 
the employee to another Federal 
agency? 

(a) Notice to the Commerce employee. 
When a Commerce entity receives 
proper certification of a debt owed by 
one of its employees, the Commerce en-
tity will begin deductions from the em-
ployee’s pay at the next officially es-
tablished pay interval. The Commerce 
entity will send a written notice to the 
employee indicating that a certified 
debt claim has been received from the 
creditor agency, the amount of the 
debt claimed to be owed by the creditor 
agency, the date deductions from sal-
ary will begin, and the amount of such 
deductions. 

(b) Amount of deductions from Com-
merce employee’s salary. The amount de-
ducted under § 19.20(b) of this part will 
be the lesser of the amount of the debt 
certified by the creditor agency or an 
amount up to 15 percent of the debtor’s 
disposable pay. Deductions shall con-
tinue until the Commerce entity knows 
that the debt is paid in full or until 
otherwise instructed by the creditor 
agency. Alternatively, the amount off-
set may be an amount agreed upon, in 
writing, by the debtor and the creditor 
agency. See § 19.12(g) (salary offset proc-
ess). 

(c) When the debtor is no longer em-
ployed by the Commerce entity—(1) Offset 
of final and subsequent payments. If a 
Commerce entity employee retires or 
resigns or if his or her employment 
ends before collection of the debt is 
complete, the Commerce entity will 
continue to offset, under 31 U.S.C. 3716, 
up to 100 percent of an employee’s sub-
sequent payments until the debt is paid 
or otherwise resolved. Such payments 
include a debtor’s final salary pay-
ment, lump-sum leave payment, and 
other payments payable to the debtor 
by the Commerce entity. See 31 U.S.C. 
3716 and 5 CFR 550.1104(l) and 
550.1104(m). 

(2) Notice to the creditor agency. If the 
employee is separated from the Com-
merce entity before the debt is paid in 
full, the Commerce entity will certify 
to the creditor agency the total 
amount of its collection. If the Com-
merce entity is aware that the em-
ployee is entitled to payments from the 
Civil Service Retirement and Dis-
ability Fund, Federal Employee Retire-
ment System, or other similar pay-
ments, the Commerce entity will pro-
vide written notice to the agency mak-
ing such payments that the debtor 
owes a debt (including the amount) and 
that the provisions of 5 CFR 550.1109 
have been fully complied with. The 
creditor agency is responsible for sub-
mitting a certified claim to the agency 
responsible for making such payments 
before collection may begin. Generally, 
creditor agencies will collect such 
monies through the Treasury Offset 
Program as described in § 19.9(c) of this 
part. 

(3) Notice to the debtor. The Commerce 
entity will provide to the debtor a copy 
of any notices sent to the creditor 
agency under paragraph (c)(2) of this 
section. 

(d) When the debtor transfers to an-
other Federal agency—(1) Notice to the 
creditor agency. If the debtor transfers 
to another Federal agency before the 
debt is paid in full, the Commerce enti-
ty will notify the creditor agency and 
will certify the total amount of its col-
lection on the debt. The Commerce en-
tity will provide a copy of the certifi-
cation to the creditor agency. The 
creditor agency is responsible for sub-
mitting a certified claim to the debt-
or’s new employing agency before col-
lection may begin. 

(2) Notice to the debtor. The Commerce 
entity will provide to the debtor a copy 
of any notices and certifications sent 
to the creditor agency under paragraph 
(d)(1) of this section. 

(e) Request for hearing official. A Com-
merce entity will provide a hearing of-
ficial upon the creditor agency’s re-
quest with respect to a Commerce enti-
ty employee. See 5 CFR 550.1107(a). 
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PART 20—NONDISCRIMINATION 
ON THE BASIS OF AGE IN PRO-
GRAMS OR ACTIVITIES RECEIV-
ING FEDERAL FINANCIAL ASSIST-
ANCE 

Subpart A—General 

Sec. 
20.1 The purpose of DOC’s age discrimina-

tion regulations. 
20.2 Programs or activities to which these 

regulations apply. 
20.3 Definitions. 

Subpart B—Standards for Determining Age 
Discrimination 

20.4 Rules against age discrimination. 
20.5 Exceptions to the rules. 
20.6 Burden of proof. 

Subpart C—Responsibilities of DOC 
Recipients 

20.7 General responsibilities. 
20.8 Notice to subrecipients. 
20.9 Information requirements. 

Subpart D—Investigation, Conciliation, and 
Enforcement Procedures 

20.10 Compliance reviews. 
20.11 Complaints. 
20.12 Mediation. 
20.13 Investigation. 
20.14 Prohibition against intimidation or 

retaliation. 
20.15 Compliance procedure. 
20.16 Hearings, decisions, post-termination 

proceedings. 
20.17 Remedial action by recipients. 
20.18 Alternative funds disbursal procedure. 
20.19 Private lawsuits after exhaustion of 

administrative remedies. 

AUTHORITY: Age Discrimination Act of 1975, 
as amended, 42 U.S.C. sec. 6101 et seq. and the 
government-wide regulations implementing 
the Act, 45 CFR Part 90. 

SOURCE: 51 FR 28926, Aug. 13, 1986, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 20 appear at 68 FR 51355, Aug. 26, 2003. 

Subpart A—General 
§ 20.1 The purpose of DOC’s age dis-

crimination regulations. 
The purpose of these regulations is to 

set out DOC’s policies and procedures 
under the Age Discrimination Act of 
1975 and the general age discrimination 
regulations at 45 CFR Part 90. The Act 

and the general regulations prohibit 
discrimination on the basis of age in 
programs or activities receiving Fed-
eral financial assistance. The Act and 
the general regulations permit feder-
ally assisted programs or activities, 
and recipients of Federal funds, to con-
tinue to use age distinctions and fac-
tors other than age which meet the re-
quirements of the Act and its imple-
menting regulations. 

§ 20.2 Programs or activities to which 
these regulations apply. 

(a) The Act and these regulations 
apply to each DOC recipient and to 
each program or activity operated by 
the recipient which receives Federal fi-
nancial assistance provided by any en-
tity of DOC. 

(b) The Act and these regulations do 
not apply to: 

(1) An age distinction contained in 
that part of a Federal, State, or local 
statute or ordinance adopted by an 
elected, general purpose legislative 
body which: 

(i) Provides benefits or assistance to 
persons based on age; or 

(ii) Establishes criteria for participa-
tion in age-related terms; or 

(iii) Describes intended beneficiaries 
or target groups in age-related terms. 

(2) Any employment practice or any 
employer, employment agency, labor 
organization, or any labor-manage-
ment joint apprenticeship training pro-
gram, except for any program or activ-
ity receiving Federal financial assist-
ance for public service employment. 

§ 20.3 Definitions. 

As used in these regulations, the fol-
lowing terms are defined as follows: 

(a) Act means the Age Discrimination 
Act of 1975, as amended (Title III of 
Pub. L. 94–135). 

(b) Action means any act, activity, 
policy, rule, standard, or method of ad-
ministration; or the use of any policy, 
rule, standard, or method of adminis-
tration. 

(c) Age means how old a person is, or 
the number of years from the date of a 
person’s birth. 

(d) Age distinction means any action 
using age or an age-related term. 
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(e) Age-related term means a word or 
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple: ‘‘children,’’ ‘‘adult,’’ ‘‘older per-
sons,’’ but not ‘‘student’’). 

(f) Agency means a Federal depart-
ment or agency that is empowered to 
extend financial assistance. 

(g) DOC means the U.S. Department 
of Commerce. 

(h) Federal financial assistance means 
any grant, entitlement, loan, coopera-
tive agreement, contract (other than a 
procurement contract or a contract of 
insurance or guaranty), or any other 
arrangement by which the agency pro-
vides or otherwise makes available as-
sistance in the form of: 

(1) Funds; or 
(2) Services of Federal personnel; or 
(3) Real and personal property or any 

interest in or use of property, includ-
ing: 

(i) Transfers or leases of property for 
less than fair market value or for re-
duced considerations; and 

(ii) Proceeds from a subsequent 
transfer or lease of property if the Fed-
eral share of its fair market value is 
not returned to the Federal Govern-
ment. 

(i) Normal operation means the oper-
ation of a program or activity without 
significant changes that would impair 
its ability to meet its objectives. 

(j) Program or activity means all of the 
operations of any entity described in 
paragraphs (j)(1) through (4) of this sec-
tion, any part of which is extended 
Federal financial assistance: 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(ii) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(2)(i) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity which is estab-
lished by two or more of the entities 
described in paragraph (j)(1),(2), or (3) 
of this section. 

(k) Recipient means any State or its 
political subdivision, any instrumen-
tality of a State or its political sub-di-
vision, any public or private agency, 
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended, directly 
or through another recipient. Recipient 
includes any successor, assignee, or 
transferee, but excludes the ultimate 
beneficiary of the assistance. 

(l) Secretary means the Secretary of 
Commerce or his or her designee. 

(m) Statutory objective means any pur-
pose of a program or activity expressly 
stated in any Federal statute, State 
statute, or local statute or ordinance 
adopted by an elected, general purpose 
legislative body. 

(n) Subrecipient means any of the en-
tities in the definition of ‘‘recipient’’ 
to which a recipient extends or passes 
on Federal financial assistance. A sub-
recipient is generally regarded as a re-
cipient of Federal financial assistance 
and has all the duties of a recipient in 
these regulations. 

(o) United States means the fifty 
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, American 
Samoa, Guam, Wake Island, the Canal 
Zone, the Northern Marianas, and the 
territories and possessions of the 
United States. 

[51 FR 28926, Aug. 13, 1986, as amended at 68 
FR 51354, Aug. 26, 2003] 
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Subpart B—Standards for 
Determining Age Discrimination 

§ 20.4 Rules against age discrimina-
tion. 

The rules stated in this section are 
limited by the exceptions contained in 
§ 20.5. 

(a) General rule: No person in the 
United States shall, on the basis of age, 
be excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under any program 
or activity receiving Federal financial 
assistance. 

(b) Specific rules: A recipient may 
not, in any program or activity receiv-
ing Federal financial assistance, di-
rectly or through contractual licens-
ing, or other arrangements, use age 
distinctions or take any other actions 
which have the effect, on the basis of 
age, of: 

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting 
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance, or 

(2) Denying or limiting individuals in 
their opportunity to participate in any 
program or activity receiving Federal 
financial assistance. 

(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this 
section do not necessarily constitute a 
complete list. 

(d) If a recipient operating a program 
or activity provides special benefits to 
the elderly or to children, such use of 
age distinctions shall be presumed to 
be necessary to the normal operation 
of the program or activity, notwith-
standing the provisions of § 20.5. 

§ 20.5 Exceptions to the rules. 
(a) Normal operations or statutory ob-

jective of any program or activity. A re-
cipient is permitted to take an action 
otherwise prohibited by § 20.4 if the ac-
tion reasonably considers age as a fac-
tor necessary to the normal operation 
or the achievement of any statutory 
objective of a program or activity. An 
action meets this standard if: 

(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and 

(2) The other characteristic(s) must 
be measured or approximated in order 

for the normal operation of the pro-
gram or activity to continue, or to 
achieve any statutory objective or the 
program or activity; and 

(3) The other characteristic(s) can be 
reasonably measured or approximated 
by the use of age; and 

(4) The other characteristic(s) are 
impractical to measure directly on an 
individual bases. 

(b) Reasonable factors other than age. 
A recipient is permitted to take an ac-
tion otherwise prohibited by § 20.4 
which is based on a factor other than 
age, even though that action may have 
a disproportionate effect on persons of 
different ages. An action may be based 
on a factor other than age only if the 
factor bears a direct and substantial 
relationship to the normal operation of 
the program or activity or to the 
achievement of a statutory objective. 

§ 20.6 Burden of proof. 
The burden of proving that an age 

distinction or other action falls within 
the exceptions outlined in § 20.5 is on 
the recipient of Federal financial as-
sistance. 

Subpart C—Responsibilities of 
DOC Recipients 

§ 20.7 General responsibilities. 
Each DOC recipient has primary re-

sponsibility to ensure that its pro-
grams or activities are in compliance 
with the Act, the general regulations, 
and these regulations, and shall take 
steps to eliminate violation of the Act. 

(a) Each DOC recipient will provide 
an assurance that the program or ac-
tivity for which it is receiving Federal 
financial assistance will be conducted 
in compliance with all requirements 
for the Act and these and other DOC 
regulations. A recipient also has re-
sponsibility to maintain records, pro-
vide information, and to afford DOC 
reasonable access to its records and fa-
cilities to the extent necessary to de-
termine whether it is in compliance 
with the Act and these regulations. 

(b) Recipient assessment of age distinc-
tions. (1) To assess the recipient’s com-
pliance with the Act, DOC may, as part 
of a compliance review under § 20.10 or 
a complaint investigation under § 20.11, 
require a recipient employing the 
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equivalent or 15 or more employees, to 
complete, in a manner specified by the 
responsible Department official, a writ-
ten self-evaluation of any age distinc-
tion imposed in its program or activity 
receiving Federal financial assistance 
from DOC. 

(2) Whenever an assessment indicates 
a violation of the Act and the DOC reg-
ulations, the recipient shall take cor-
rective action. 

§ 20.8 Notice to subrecipients. 
Where a recipient passes on Federal 

financial assistant from DOC to sub-
recipients, the recipient shall give sub-
recipients written notice of their obli-
gations under the Act and these regula-
tions. 

§ 20.9 Information requirements. 
Upon DOC’s request, each recipient 

shall provide access and make informa-
tion available for DOC to determine 
whether the recipient is complying 
with the Act and these regulations. 

Subpart D—Investigation, Concil-
iation, and Enforcement Pro-
cedures 

§ 20.10 Compliance reviews. 
(a) DOC may conduct compliance re-

views and pre-award reviews or use 
other similar procedures that will per-
mit it to investigate and correct viola-
tions of the Act and these regulations. 
DOC may conduct such review even in 
the absence of a complaint against a 
recipient. The review may be as com-
prehensive as necessary to determine 
whether a violation of the Act and 
these regulations has occurred. 

(b) If a compliance review of pre- 
award review indicates a violation of 
the Act or these regulations, DOC will 
attempt to achieve voluntary compli-
ance with the Act. If voluntary compli-
ance cannot be achieved, DOC will ar-
range for enforcement as described in 
§ 20.15. 

§ 20.11 Complaints. 
(a) Any person, individually, or as a 

member of a class, or on behalf of oth-
ers, may file a complaint with DOC al-
leging discrimination prohibited by the 
Act or these regulations based on an 

action occurring on or after July 1, 
1979. A complainant shall file a com-
plaint within 180 days from the date 
the complainant first had knowledge of 
the alleged act of discrimination. How-
ever, for good cause shown, DOC may 
extend this time limit. 

(b) DOC will attempt to facilitate the 
filing of complaints wherever possible, 
including taking the following meas-
ures: 

(1) Accepting as a sufficient com-
plaint, any written statement which: 
identifies the parties involved and the 
date the complainant first had knowl-
edge of the alleged violation; describes 
generally the action or practice com-
plained of; and is signed by the com-
plainant; 

(2) Freely permitting a complainant 
to add information to the complaint to 
meet the requirements of a sufficient 
complaint; 

(3) Considering as the filing date, the 
date on which a complaint is sufficient 
to be processed; 

(4) Notifiying the complainant and 
the recipient of their rights and obliga-
tions under the compliant procedure, 
including the right to have a represent-
ative at all stages of the process; 

(5) Notifying the complainant and 
the recipient (or their representatives) 
of their right to contact DOC for infor-
mation and assistance regarding the 
complaint resolution process. 

(c) DOC will return to the complain-
ant any complaint outside the jurisdic-
tion of these regulations, and will state 
the reason(s) why it is outside the ju-
risdiction of these regulations. 

§ 20.12 Mediation. 

(a) DOC will refer to a mediation 
service designated by the Secretary all 
sufficient complaints that: 

(1) Fall within the jurisdiction of the 
Act and these regulations, unless the 
age distinction complained of is clearly 
within an exception; and 

(2) Contain all information necessary 
for further processing. 

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary 
to reach an agreement or to make an 
informed judgment that an agreement 
is not possible. 
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(c) If the complainant and the recipi-
ent reach an agreement, the mediator 
shall prepare a written statement of 
the agreement and have the complain-
ant and the recipient sign it. The medi-
ator shall send a copy of the agreement 
to DOC. DOC will take no further ac-
tion on the complaint unless the com-
plainant or the recipient fails to com-
ply with the agreement. 

(d) The mediator is required to pro-
tect the confidentiality of all informa-
tion obtained in the course of the medi-
ation process. No mediator shall testify 
in any adjudicative proceeding, 
produce any document, or otherwise 
disclose any information obtained, in 
the course of the mediation process 
without prior approval of the head or 
the mediation service. 

(e) The mediation will proceed for a 
maximum of 60 days after a complaint 
is filed with DOC. Mediation ends if: 

(1) 60 days elapse from the time DOC 
receives the complaint; or 

(2) Prior to the end of that 60-day pe-
riod, an agreement is reached; or 

(3) Prior to the end of that 60-day pe-
riod, the mediator determines that an 
agreement cannot be reached. 

(f) The mediator shall return unre-
solved complaints to DOC. 

§ 20.13 Investigation. 
(a) Informal investigation: 
(1) DOC will investigate complaints 

that are unresolved after mediation or 
are reopended because of a violation of 
a mediation agreement. 

(2) As part of the initial investiga-
tion, DOC will use informal factfinding 
methods, including joint or separate 
discussions with the complainant and 
recipient, to establish the facts and, if 
possible, settle the complaint on terms 
that are mutually agreeable to the par-
ties. DOC may seek the assistance of 
any involved State agency. 

(3) DOC will put any agreement in 
writing and have it signed by the par-
ties and an authorized offical at DOC. 

(4) The settlement shall not affect 
the operation of any other enforcement 
effort of DOC, including compliance re-
views and investigation or other com-
plaints which may involve the recipi-
ent. 

(5) The settlement is not a finding of 
discrimination against a recipient. 

(b) Formal investigation: If DOC can-
not resolve the complaint through in-
formal investigation, it will begin to 
develop formal findings through fur-
ther investigation of the complaint. If 
the investigation indicates a violation 
of these regulations, DOC will attempt 
to obtain voluntary compliance. If DOC 
cannot obtain voluntary compliance, it 
will begin enforcement as described in 
§ 8a.15. 

§ 20.14 Prohibition against intimida-
tion or retaliation. 

A recipient may not engage in acts of 
intimidation or retaliation against any 
person who: 

(a) Attempts to assert a right pro-
tected by the Act or these regulations; 
or 

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of 
DOC’s investigation, conciliation, and 
enforcement process. 

§ 20.15 Compliance procedure. 
(a) DOC may enforce the Act and 

these regulations by: 
(1) Terminating the Federal financial 

assistance to the recipient under the 
program or activity found to have vio-
lated the Act or these regulations. The 
determination of the recipient’s viola-
tion may be made only after a recipi-
ent has had an opportunity for a hear-
ing on the record before an administra-
tive law judge. If a case is settled dur-
ing mediation, or prior to hearing, Fed-
eral financial assistance to the pro-
gram or activity will not be termi-
nated. 

(2) Any other means authorized by 
law including but not limited to: 

(i) Referral to the Department of Jus-
tice for proceedings to enforce any 
rights of the United States or obliga-
tions of the recipient created by the 
Act or these regulations. 

(ii) Use of any requirement of or re-
ferral to any Federal, State, or local 
government agency that will have the 
effect of correcting a violation of the 
Act or these regulations. 

(b) DOC will limit any termination 
under this section to the particular re-
cipient and particular program or ac-
tivity or part of such program or activ-
ity DOC finds in violation of these reg-
ulations. DOC will not base any part of 
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a termination on a finding with respect 
to any program or activity of the re-
cipient which does not receive Federal 
financial assistance from DOC. 

(c) DOC will take no action under 
paragraph (a) until: 

(1) The head of the organization pro-
viding the financial assistance has ad-
vised the recipient of its failure to 
comply with the Act and these regula-
tions and has determined that vol-
untary compliance cannot be obtained. 

(2) Thirty days have elapsed after the 
Secretary has sent a written report of 
the circumstances and grounds of the 
action to the committees of the Con-
gress having legislative jurisdiction 
over the program or activity involved. 
The Secretary will file a report when-
ever any action is taken under para-
graph (a). 

(d) DOC also may defer granting new 
Federal financial assistance to a recipi-
ent when a hearing under § 20.16 is ini-
tiated. 

(1) New Federal financial assistance 
from DOC includes all assistance for 
which DOC requires an application or 
approval, including renewal or continu-
ation of existing activities, or author-
ization of new activities, during the de-
ferral period. New Federal financial as-
sistance from DOC does not include in-
creases in funding as a result of 
changed computation of formula 
awards or assistance approved prior to 
the beginning of a hearing under § 20.16. 

(2) DOC will not begin a deferral until 
the recipient has received a notice of 
an opportunity for a hearing under 
§ 20.16. DOC will not continue a deferral 
for more than 60 days unless a hearing 
has begun within that time, or the 
time for beginning the hearing has 
been extended by mutual consent of 
the recipient and the head of the orga-
nization providing Federal financial as-
sistance. DOC will not continue a de-
ferral for more than 30 days after the 
close of the hearing, unless the hearing 
results in a finding against the recipi-
ent. 

(3) DOC will limit any deferral to the 
particular recipient and particular pro-
gram or activity or part of such pro-
gram or activity DOC finds in violation 
of these regulations. DOC will not base 
any part of a deferral on a finding with 
respect to any program or activity of 

the recipient which does not, and 
would not in connection with the new 
funds, receive Federal financial assist-
ance for DOC. 

§ 20.16 Hearings, decisions, post-termi-
nation proceedings. 

Certain DOC procedural provisions 
applicable to Title VI of the Civil 
Rights Act of 1964 apply to DOC en-
forcement of these regulations. They 
are found in 15 CFR Part 8, § 8.12 and 
§ 8.13. 

§ 20.17 Remedial action by recipients. 

(a) Where DOC finds that a recipient 
has discriminated on the basis of age, 
the recipient shall take any remedial 
action that DOC may require to over-
come the effects of the discrimination. 
If another recipient exercises control 
over the recipient that has discrimi-
nated, DOC may require both recipi-
ents to take remedial action. 

(b) Even in the absence of a finding of 
discrimination, a recipient may take 
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s 
program or activity on the basis of age. 

§ 20.18 Alternative funds disbursal 
procedure. 

(a) When, under the provisions of 
these regulations, DOC terminates the 
funding of a recipient, the Secretary 
may, using undisbursed funds from the 
terminated award, make a new award 
to an alternate recipient, i.e. any pub-
lic or non-profit private organization 
or agency, or State or political subdivi-
sion of the State. 

(b) The Secretary will require any al-
ternate recipient to demonstrate: 

(1) The ability to comply with these 
regulations; and 

(2) The ability to achieve the goals of 
the Federal statute authorizing the 
Federal financial assistance. 

§ 20.19 Private lawsuits after exhaus-
tion of administrative remedies. 

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if: 

(1) 180 days have elapsed since the 
complainant filed the complaint and 
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DOC has made no finding with regard 
to the complaint; or 

(2) DOC issues any finding in favor of 
the recipient. 

(b) If DOC fails to make a finding 
within 180 days or issues a finding in 
favor of recipient, DOC shall: 

(1) Promptly advise the complainant 
of this fact; and 

(2) Advise the complainant of his or 
her right to bring civil action for in-
junctive relief; and 

(3) Inform the complainant that: 
(i) The complainant may bring a civil 

action only in a United States district 
court for the district in which the re-
cipient is located or transacts business; 

(ii) A complainant prevailing in a 
civil action has the right to be awarded 
the costs of the action, including rea-
sonable attorney’s fees, but that the 
complainant must demand these costs 
in the complaint; 

(iii) Before commencing the action, 
the complainant shall give 30 days no-
tice by registered mail to the Sec-
retary, the Attorney General of the 
United States, and the recipient; 

(iv) The notice shall contain the al-
leged violation of the Act, the relief re-
quested, the court in which the com-
plainant is bringing the action, and 
whether or not attorney’s fees are de-
manded in the event the complainant 
prevails; and 

(v) The complainant may not bring 
an action if the same alleged violation 
of the Act by the same recipient is the 
subject of a pending action in any 
court of the United States. 

PARTS 21–22 [RESERVED] 

PART 23—USE OF PENALTY MAIL IN 
THE LOCATION AND RECOVERY 
OF MISSING CHILDREN 

Sec. 
23.1 Purpose. 
23.2 Contact person. 
23.3 Plan. 
23.4 Cost and percentage estimates. 
23.5 Report to the Office of Juvenile Justice 

and Delinquency Prevention. 
23.6 Definitions. 
23.7 Notice to Department of Commerce or-

ganizational units of implementation 
and procedures. 

AUTHORITY: 39 U.S.C. 3220(a)(2); 5 U.S.C. 301. 

SOURCE: 51 FR 46614, Dec. 24, 1986, unless 
otherwise noted. 

§ 23.1 Purpose. 
These regulations are intended to 

comply with 39 U.S.C. 3220(a)(2), and 
the Office of Juvenile Justice and De-
linquency Prevention (OJJDP) guide-
lines (50 FR 46622), to assist in the loca-
tion and recovery of missing children 
through the use of penalty mail. 

§ 23.2 Contact person. 
Tim Coss, Office of Administrative 

Services Operations, U.S. Department 
of Commerce (H2063), 14th and Con-
stitution Ave., NW., Washington, DC 
20230, Telephone (202) 377–2108. 

§ 23.3 Plan. 
(a) The Department of Commerce 

will supplement and expand the na-
tional effort to assist in the location 
and recovery of missing children 
through the economical use of missing 
children information in domestic pen-
alty mail directed to the public and 
Federal employees. 

(b) The Department of Commerce 
may include, on or inside authorized 
types of penalty mail, pictures and bio-
graphical data related to missing chil-
dren, provided such use is determined 
to be cost effective. The authorized 
types of penalty mail include: 

(1) All envelopes; and 
(2) Self-mailer publications (news-

letters, bulletins, etc.) with a shelf-life 
of no more than 90 days. 

(c) The manner in which pictures and 
biographical data may be used in-
cludes: 

(1) Printing on envelopes at the time 
they are initially printed with the 
United States Postal Service (USPS) 
required postal code identification; 

(2) Printed inserts that are placed in 
envelopes along with other mailing 
material; 

(3) Stickers that are printed and 
placed on envelopes prior to mailing; 
and 

(4) Printing as part of the content of 
self-mailers such as bureau news-
letters, bulletins, etc. 

(d) Missing children information will 
not be placed on letter-size envelopes 
in the areas described as the ‘‘Penalty 
Indicia Area,’’ ‘‘OCR Read Area,’’ ‘‘Bar 
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Code Read Area,’’ and ‘‘Return Address 
Area’’ per Appendix A of the OJJDP 
guidelines. 

(e) The National Center for Missing 
and Exploited Children (National Cen-
ter) will be the sole source from which 
the Department of Commerce will ob-
tain the camera-ready and other photo-
graphic and biographical materials for 
use by organizational units. Photo-
graphs which were reasonably current 
as of the time of the child’s disappear-
ance shall be the only acceptable form 
of visual media or pictorial likeness 
used on or in penalty mail. 

(f) The Department of Commerce will 
remove all printed penalty mail enve-
lopes and other materials from circula-
tion or other use (i.e., use or destroy) 
within 90 days of notification by the 
National Center of the need to with-
draw penalty mail envelopes and other 
materials related to a particular child 
from circulation. The Department of 
Commerce will not include missing 
children information on blank pages or 
covers of items such as those to be in-
cluded in the Superintendent of Docu-
ments’ Sales Program, or to be distrib-
uted to Depository Libraries, as such 
material generally could not be with-
drawn from use within 90 days of noti-
fication. The National Center will be 
responsible for immediately notifying 
the Department Contact Person, in 
writing, of the need to withdraw from 
circulation penalty mail envelopes and 
other materials related to a particular 
child. 

(g) The Department of Commerce 
will give priority: 

(1) To penalty mail that is addressed 
to the public for receipt in the United 
States, its territories and possessions; 
and 

(2) To inter- and intra-agency publi-
cations and other media that will be 
widely disseminated to and viewed by 
Federal employees. 

(h) All suggestions and/or rec-
ommendations for innovative, cost-ef-
fective techniques should be forwarded 
to the Department Contact Person. 
The Department Contact Person shall 
conduct biannual meetings of depart-
mental representatives to discuss the 
current plan and recommendations for 
future plans. 

(i) This shall be the sole regulation 
implementing this program for the De-
partment of Commerce. 

§ 23.4 Cost and percentage estimates. 
It is estimated that this program will 

cost the Department of Commerce 
$39,530 in the first year. It is the De-
partment of Commerce’s estimate that 
9% of its penalty mail will transmit 
missing children photographs and in-
formation when the program is fully 
implemented. 

§ 23.5 Report to the Office of Juvenile 
Justice and Delinquency Preven-
tion. 

The Department of Commerce will 
compile and submit a consolidated re-
port to OJJDP, by June 30, 1987, on its 
experience in implementation of 39 
U.S.C. 3220(a) (2), the OJJDP guide-
lines, and the Department of Com-
merce’s regulation. This report will 
cover the period from December 24, 1986 
through March 31, 1987, and provide de-
tail on: 

(a) The Department of Commerce’s 
experience in implementation (includ-
ing problems encountered), successful 
and/or innovative methods adopted to 
use missing children photographs and 
information on or in penalty mail, the 
estimated number of pieces of penalty 
mail containing such information, and 
the percentage of total penalty mail di-
rected to the public which included 
missing children information. 

(b) The estimated total cost to imple-
ment the program, with supporting de-
tail, and 

(c) Recommendations for changes in 
the program to make it more effective. 

§ 23.6 Definitions. 
(a) Operating units. Bureaus and other 

organizational entities outside the Of-
fice of the Secretary charged with car-
rying out specified substantive func-
tions (i.e., programs). 

(b) Organizational units. The organiza-
tional units within the Department of 
Commerce are: 

Office of the Secretary 
Bureau of Economic Analysis 
Economic Development Administration 
Bureau of the Census 
International Trade Administration 
Minority Business Development Agency 
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National Bureau of Standards 
National Oceanic and Atmospheric Adminis-

tration 
National Telecommunications and Informa-

tion Administration 
National Technical Information Service 
Patent and Trademark Office 
United States Travel and Tourism Adminis-

tration 

§ 23.7 Notice to Department of Com-
merce organizational units of im-
plementation and procedures. 

Following are roles and responsibil-
ities for the program within the De-
partment of Commerce. 

(a) The Department Contact Person 
shall: 

(1) Serve as the Department of Com-
merce’s sole representative for order-
ing materials, including camera-ready 
negatives, from the National Center, 

(2) Serve as the Department of Com-
merce’s sole supplier of materials to 
Operating Units, 

(3) Maintain a current list of per-
sonnel within each Operating Unit who 
are authorized to order materials, 

(4) Notify Operating Units whenever 
permission to use information on a 
missing child has been withdrawn, 

(5) Ensure that only current missing 
children materials are distributed to 
Operating Units, and that only those 
requests from authorized departmental 
representatives are filled, 

(6) Prepare all required departmental 
reports on the program, 

(7) Promulgate any departmentwide 
operating instructions deemed appro-
priate for the program, and 

(8) Chair biannual meetings of de-
partmental representatives to discuss 
the program and identify additional op-
portunities to use the missing children 
data with penalty mail. 

(b) The Head of each Operating Unit 
(and for the Office of the Secretary, the 
Director of the Office of Administra-
tive Services Operations), or his/her 
representative, shall: 

(1) Designate a single person to act as 
the Operating Unit’s representative to 
the Department for requesting and con-
trolling missing children materials and 
receiving notification to withdraw ma-
terials from use (an alternative may be 
designated to act in the representa-
tive’s absence), 

(2) Provide the Department Contact 
Person with the name, title, telephone 
number, and room number of the Oper-
ating Unit’s representative for the pro-
gram (and also for the alternate, if one 
is designated), and notify the Depart-
ment of changes when they occur, 

(3) Ensure that the shelf-life of print-
ed penalty mail materials containing 
missing children information is limited 
to a maximum of three months, 

(4) Ensure that information on a 
child is not used once permission has 
been withdrawn and the shelf-life for 
the material would keep the informa-
tion available for greater than 90 days 
after the date that permission to use it 
was withdrawn, 

(5) Direct that the Operating Unit 
representative (or alternate) order 
missing children information, as appro-
priate, only from the Department Con-
tact Person, 

(6) Comply with policies, procedures, 
and operating instructions issued by 
the Department, 

(7) Maintain necessary information 
to prepare required reports and submit 
them in accordance with requirements, 

(8) Provide only current camera- 
ready and other photographic and bio-
graphical materials to printers, includ-
ing those at the Administrative Sup-
port Centers, and 

(9) Otherwise determine and control 
the use of missing children materials 
and information by the Operating Unit. 

(c) The Director of each Administra-
tive Support Center, or his/her rep-
resentatives, shall: 

(1) Cooperate with serviced Operating 
Units to promote the use of missing 
children information on penalty mail, 

(2) As directed by an Operating Unit, 
utilize camera-ready and other photo-
graphic and biographical material pro-
vided by the Operating Unit in prepara-
tion of material for use with penalty 
mail, and 

(3) Assure that any printing per-
formed or procured under its direction 
is in accordance with the type of mate-
rial and the manner of presentation as 
prescribed in this regulation. 

PART 24 [RESERVED] 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00195 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



186 

15 CFR Subtitle A (1–1–17 Edition) Pt. 25 

PART 25—PROGRAM 

FRAUD CIVIL REMEDIES 

Sec. 
25.1 Basis and purpose. 
25.2 Definitions. 
25.3 Basis for civil penalties and assess-

ments. 
25.4 Investigation. 
25.5 Review by the reviewing official. 
25.6 Prerequisites for issuing a complaint. 
25.7 Complaint. 
25.8 Service of complaint. 
25.9 Answer. 
25.10 Default upon failure to file an answer. 
25.11 Referral of complaint and answer to 

the ALJ. 
25.12 Notice of hearing. 
25.13 Parties to the hearing. 
25.14 Separation of functions. 
25.15 Ex parte contacts. 
25.16 Disqualification of reviewing official 

or ALJ. 
25.17 Rights of parties. 
25.18 Authority of the ALJ. 
25.19 Prehearing conferences. 
25.20 Disclosure of documents. 
25.21 Discovery. 
25.22 Exchange of witness lists, statements, 

and exhibits. 
25.23 Subpoena for attendance at hearing. 
25.24 Protective order. 
25.25 Fees. 
25.26 Form, filing and service of papers. 
25.27 Computation of time. 
25.28 Motions. 
25.29 Sanctions. 
25.30 The hearing and burden of proof. 
25.31 Determining the amount of penalties 

and assessments. 
25.32 Location of hearing. 
25.33 Witnesses. 
25.34 Evidence. 
25.35 The record. 
25.36 Post-hearing briefs. 
25.37 Initial decision. 
25.38 Reconsideration of initial decision. 
25.39 Appeal to authority head. 
25.40 Stays ordered by the Department of 

Justice. 
25.41 Stay pending appeal. 
25.42 Judicial review. 
25.43 Collection of civil penalties and as-

sessments. 
25.44 Right to administrative offset. 
25.45 Deposit in Treasury of United States. 
25.46 Compromise or settlement. 
25.47 Limitations. 

AUTHORITY: Secs. 6101–6104, Pub. L. 99–509, 
100 Stat. 1874 (31 U.S.C. 3801–3812); Sec. 4, as 
amended, and sec. 5, Pub. L. 101–410, 104 Stat. 
890 (28 U.S.C. 2461 note); Pub. L. 104–134, 110 
Stat. 1321, 28 U.S.C. 2461 note. 

SOURCE: 55 FR 47854, Nov. 16, 1990, unless 
otherwise noted. 

FRAUD CIVIL REMEDIES 

§ 25.1 Basis and purpose. 

(a) Basis. This part implements the 
Program Fraud Civil Remedies Act of 
1986, Public Law 99–509, section 6101– 
6104, 100 Stat. 1874 (October 21, 1986), to 
be codified at 31 U.S.C. 3801–3812. 31 
U.S.C. 3809 of the statute requires each 
authority head to promulgate regula-
tions necessary to implement the pro-
visions of the statute. 

(b) Purpose. This part (1) establishes 
administrative procedures for imposing 
civil penalties and assessments against 
persons who make, submit, or present, 
or cause to be made, submitted, or pre-
sented, false, fictitious, or fraudulent 
claims or written statements to au-
thorities or to their agents, and (2) 
specifies the hearing and appeal rights 
of persons subject to allegations of li-
ability for such penalties and assess-
ments. 

§ 25.2 Definitions. 

ALJ means an Administrative Law 
Judge in the authority appointed pur-
suant to 5 U.S.C. 3105 or detailed to the 
authority pursuant to 5 U.S.C. 3344. 

Authority means the Department of 
Commerce. 

Authority head means the Secretary 
of the Department of Commerce, or 
designee. 

Benefit means, except as the context 
otherwise requires, anything of value, 
including but not limited to any advan-
tage, preference, privilege, license, per-
mit, favorable decision, ruling, status, 
or loan guarantee. 

Claim means any request, demand, or 
submission— 

(a) Made to the authority for prop-
erty, services, or money (including 
money representing grants, loans, in-
surance, or benefits); 

(b) Made to a recipient of property, 
services, or money from the authority 
or to a party to a contract with the au-
thority— 

(1) For property or services if the 
United States— 

(i) Provided such property or serv-
ices; 

(ii) Provided any portion of the funds 
for the purchase of such property or 
services; or 
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(iii) Will reimburse such recipient or 
party for the purchase of such property 
or services; or 

(2) For the payment of money (in-
cluding money representing grants, 
loans, insurance, or benefits) if the 
United States— 

(i) Provided any portion of the money 
requested or demanded; or 

(ii) Will reimburse such recipient or 
party for any portion of the money 
paid on such request or demand; or 

(c) Made to the authority which has 
the effect of decreasing an obligation 
to pay or account for property, serv-
ices, or money. 

Complaint means the administrative 
complaint served by the reviewing offi-
cial on the respondent under § 25.7. 

Department means the Department of 
Commerce. 

Government means the United States 
Government. 

Individual means a natural person. 
Initial decision means the written de-

cision of the ALJ required by §§ 25.10 or 
25.37, and includes a revised initial de-
cision issued following a remand or a 
motion for reconsideration. 

Investigating official means the In-
spector General of the Department of 
Commerce or an officer or employee of 
the Office of the Inspector General des-
ignated by the Inspector General and 
serving in a position for which the rate 
of basic pay is not less than the min-
imum rate of basic pay for grade GS–16 
under the General Schedule. 

Knows or has reason to know, means 
that a person, with respect to a claim 
or statement— 

(a) Has actual knowledge that the 
claim or statement is false, fictitious, 
or fraudulent; 

(b) Acts in deliberative ignorance of 
the truth or falsity of the claim or 
statement; or 

(c) Acts in reckless disregard of the 
truth or falsity of the claim or state-
ment. 

Makes, wherever it appears, shall in-
clude the terms presents, submits, and 
causes to be made, presented, or sub-
mitted. As the context requires, making 
or made, shall likewise include the cor-
responding forms of such terms. 

Person means any individual, part-
nership, corporation, association, or 

private organization and includes the 
plural of that term. 

Representative means any attorney 
who is a member in good standing of 
the bar of any State, Territory, or pos-
session of the United States or of the 
District of Columbia or the Common-
wealth of Puerto Rico. 

Respondent means any person alleged 
in a complaint under § 25.7 to be liable 
for a civil penalty or assessment under 
§ 25.3. 

Reviewing official means the General 
Counsel of the Department or his or 
her designee who is serving in a posi-
tion for which the rate of basic pay is 
not less than the minimum rate of 
basic pay for grade GS–16 under the 
General Schedule. 

Statement means any representation, 
certification, affirmation, document, 
record, or accounting or bookkeeping 
entry made— 

(a) With respect to a claim or to ob-
tain the approval or payment of a 
claim (including relating to eligibility 
to make a claim); or 

(b) With respect to (including relat-
ing to eligibility for)— 

(1) A contract with, or a bid or pro-
posal for a contract with; or 

(2) A grant, loan, or benefit from, 
the authority, or any State, political 
subdivision of a State, or other party, 
if the United States Government pro-
vides any portion of the money or prop-
erty under such contract or for such 
grant, loan, or benefit, or if the Gov-
ernment will reimburse such State, po-
litical subdivision, or party for any 
portion of the money or property under 
such contract or for such grant, loan, 
or benefit. 

§ 25.3 Basis for civil penalties and as-
sessments. 

(a) Claims. (1) Any person who makes 
a claim that the person knows or has 
reason to know— 

(i) Is false, fictitious, or fraudulent; 
(ii) Includes, or is supported by, any 

written statement which asserts a ma-
terial fact which is false, fictitious, or 
fraudulent; 

(iii) Includes, or is supported by, any 
written statement that— 

(A) Omits a material fact; 
(B) Is false, fictitious, or fraudulent 

as a result of such omission; and 
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(C) Is a statement in which the per-
son making such statement has a duty 
to include such material fact; or 

(iv) Is for payment for the provision 
of property or services which the per-
son has not provided as claimed, shall 
be subject, in addition to any other 
remedy that may be prescribed by law, 
to a civil penalty of not more than 
$5,000 for each such claim made on or 
before October 23, 1996, and of not more 
than $5,500 for each such claim made 
after October 23, 1996. 

(2) Each voucher, invoice, claim 
form, or other individual request or de-
mand for property, services, or money 
constitutes a separate claim. 

(3) A claim shall be considered made 
to the authority, recipient, or party 
when such claim is actually made to an 
agent, fiscal intermediary, or other en-
tity, including any State or political 
subdivision thereof, acting for or on be-
half of the authority, recipient, or 
party. 

(4) Each claim for property, services, 
or money is subject to a civil penalty 
regardless of whether such property, 
services, or money is actually delivered 
or paid. 

(5) If the Government has made pay-
ment (including transferred property 
or provided services) or a claim, a per-
son subject to a civil penalty under 
paragraph (a)(1) of this section shall 
also be subject to an assessment of not 
more than twice the amount of such 
claim or that portion thereof that is 
determined to be in violation of para-
graph (a)(1) of the section. Such assess-
ment shall be in lieu of damages sus-
tained by the Government because of 
such claim. 

(b) Statements. (1) Any person who 
makes a written statement that— 

(i) The person knows or has reason to 
know— 

(A) Asserts a material fact which is 
false, fictitious, or fraudulent; or 

(B) Is false, fictitious, or fraudulent 
because it omits a material fact that 
the person making the statement has a 
duty to include in such statement; and 

(ii) Contains, or is accompanied by, 
an express certification or affirmation 
of the truthfulness and accuracy of the 
contents of the statement, shall be sub-
ject, in addition to any other remedy 
that may be prescribed by law, to a 

civil penalty of not more than $5,000 for 
each such statement made on or before 
October 23, 1996, and of not more than 
$5,500 for each such statement made 
after October 23, 1996. 

(2) Each written representation, cer-
tification, or affirmation constitutes a 
separate statement. 

(3) A statement shall be considered 
made to the authority when such state-
ment is actually made to an agent, fis-
cal intermediary, or other entity, in-
cluding any State or political subdivi-
sion thereof, acting for or on behalf of 
the authority. 

(c) No proof of specific intent to de-
fraud is required to establish liability 
under this section. 

(d) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim or statement 
under this section, each such person 
may be held liable for a civil penalty. 

(e) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion on which the Government has 
made payment (including transferred 
property or provide services), an as-
sessment may be imposed against any 
such person or jointly and severally 
against any combination of such per-
sons. 

[55 FR 47854, Nov. 16, 1990, as amended at 61 
FR 55094, Oct. 24, 1996] 

§ 25.4 Investigation. 
(a) If an investigating official con-

cludes that a subpoena pursuant to the 
authority conferred by 31 U.S.C. 3804(a) 
is warranted— 

(1) The subpoena so issued shall no-
tify the person to whom it is addressed 
of the authority under which the sub-
poena is issued and shall identify the 
records or documents sought; 

(2) The investigating official may 
designate a person to act on his or her 
behalf to receive the documents 
sought; and 

(3) The person receiving such sub-
poena shall be required to tender to the 
investigating official, or the person 
designated to receive the documents, a 
certification that— 

(i) The documents sought have been 
produced; 

(ii) Such documents are not available 
and the reasons therefore; or 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00198 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



189 

Office of the Secretary, Commerce § 25.7 

(iii) Such documents, suitably identi-
fied, have been withheld based upon the 
assertion of an identified privilege. 

(b) If the investigating official con-
cludes that an action under the Pro-
gram Fraud Civil Remedies Act may be 
warranted, the investigating official 
shall submit a report containing the 
findings and conclusions of such inves-
tigation to the reviewing official. 

(c) Nothing in this section shall pre-
clude or limit an investigating offi-
cial’s discretion to refer allegations di-
rectly to the Department of Justice for 
suit under the False Claims Act or 
other civil relief, or to defer or post-
pone a report or referral to avoid inter-
ference with a criminal investigation 
or prosecution. 

(d) Nothing in this section modifies 
any responsibility of an investigating 
official to report violations of criminal 
law to the Attorney General. 

§ 25.5 Review by the reviewing official. 
(a) If, based on the report of the in-

vestigating official under § 25.4(b), the 
reviewing official determines that 
there is adequate evidence to believe 
that a person is liable under § 25.3, the 
reviewing official shall transmit to the 
Attorney General a written notice of 
the reviewing official’s intention to 
issue a complaint under § 25.7. 

(b) Such notice shall include— 
(1) A statement of the reviewing offi-

cial’s reasons for issuing a complaint; 
(2) A statement specifying the evi-

dence that supports the allegations of 
liability; 

(3) A description of the claims or 
statements upon which the allegations 
of liability are based; 

(4) An estimate of the amount of 
money, or the value of property, serv-
ices, or other benefits, requested or de-
manded in violation of § 25.3 of this 
part; 

(5) A statement of any exculpatory or 
mitigating circumstances that may re-
late to the claims or statements known 
by the reviewing official or the inves-
tigating official; and 

(6) A statement that there is a rea-
sonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments. Such a statement may be 
based upon information then known or 
an absence of any information indi-

cating that the person may be unable 
to pay such an amount. 

§ 25.6 Prerequisites for issuing a com-
plaint. 

(a) The reviewing official may issue a 
complaint under § 25.7 only if— 

(1) The Department of Justice ap-
proved the issuance of a complaint in a 
written statement described in 31 
U.S.C. 3803(b)(1), and 

(2) In the case of allegations of liabil-
ity under § 25.3(a) with respect to a 
claim, the reviewing official deter-
mines that, with respect to such claim 
or a group of related claims submitted 
at the same time such claim is sub-
mitted (as defined in paragraph (b) of 
this section), the amount of money, or 
the value of property or services, de-
manded or requested in violation of 
§ 25.3(a) does not exceed $150,000. 

(b) For the purposes of this section, a 
related group of claims submitted at 
the same time shall include only those 
claims arising from the same trans-
action (e.g., grant, loan, application, or 
contract) that are submitted simulta-
neously as part of a single request, de-
mand, or submission. 

(c) Nothing in this section shall be 
construed to limit the reviewing offi-
cial’s authority to join in a single com-
plaint against a person claims that are 
unrelated or were not submitted simul-
taneously, regardless of the amount of 
money, or the value of property or 
services, demanded or requested. 

§ 25.7 Complaint. 

(a) On or after the date the Depart-
ment of Justice approves the issuance 
of a complaint in accordance with 31 
U.S.C. 3803(b)(1), the reviewing official 
may serve a complaint on the respond-
ent, as provided in § 25.8. 

(b) The complaint shall state— 
(1) The allegations of liability 

against the respondent, including the 
statutory basis for liability, an identi-
fication of the claims or statements 
that are the basis for the alleged liabil-
ity, and the reasons why liability alleg-
edly arises from such claims or state-
ments; 

(2) The maximum amount of pen-
alties and assessments for which the 
respondent may be held liable; 
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(3) Instructions for filing an answer 
to request a hearing, including a spe-
cific statement of the respondent’s 
right to request a hearing by filing an 
answer and to be represented by a rep-
resentative; and 

(4) That failure to file an answer 
within 30 days of service of the com-
plaint will result in the imposition of 
the maximum amount of penalties and 
assessments without right to appeal. 

(c) At the same time the reviewing 
official serves the complaint, he or she 
shall serve the respondent with a copy 
of these regulations. 

§ 25.8 Service of complaint. 
(a) Service of a complaint must be 

made by certified or registered mail or 
by delivery in any manner authorized 
by Rule 4(d) of the Federal Rules of 
Civil Procedure. 

(b) Proof of service, stating the name 
and address of the person on whom the 
complaint was served, and the manner 
and date of service, may be made by— 

(1) Affidavit of the individual making 
service; 

(2) An acknowledged United States 
Postal Service return receipt card; or 

(3) Written acknowledgment of the 
respondent or his or her representative. 

§ 25.9 Answer. 
(a) The respondent may request a 

hearing by filing an answer with the 
reviewing official within 30 days of 
service of the complaint. An answer 
shall be deemed to be a request for 
hearing. 

(b) In the answer, the respondent— 
(1) Shall admit or deny each of the 

allegations of liability made in the 
complaint; 

(2) Shall state any defense on which 
the respondent intends to rely; 

(3) May state any reasons why the re-
spondent contends that the penalties 
and assessments should be less than 
the statutory maximum; and 

(4) Shall state the name, address, and 
telephone number of the person author-
ized by the respondent to act as re-
spondent’s representative, if any. 

§ 25.10 Default upon failure to file an 
answer. 

(a) If the respondent does not file an 
answer within the time prescribed in 

§ 25.9(a), the reviewing official may 
refer the complaint to the ALJ along 
with the proof of service, as provided in 
§ 25.8(b). 

(b) Upon the referral of the com-
plaint, the ALJ shall promptly serve 
on the respondent in the manner pre-
scribed in § 25.8, a notice that an initial 
decision will be issued under this sec-
tion. 

(c) The ALJ shall assume the facts 
alleged in the complaint to be true and, 
if such facts establish liability under 
§ 25.3, the ALJ shall issue an initial de-
cision imposing the maximum amount 
of penalties and assessments allowed 
under the statute. 

(d) Except as otherwise provided in 
this section, by failing to file a timely 
answer, the respondent waives any 
right to further review of the penalties 
and assessments imposed under para-
graph (c) of this section, and the initial 
decision shall become final binding 
upon the parties 30 days after it is 
issued. 

(e) If, before such an initial decision 
becomes final, the respondent files mo-
tion with the ALJ seeking to reopen on 
the grounds that extraordinary cir-
cumstances prevented the respondent 
from filing an answer, the initial deci-
sion shall be stayed pending the ALJ’s 
decision on the motion. 

(f) If, on such motion, the respondent 
can demonstrate extraordinary cir-
cumstances excusing the failure to file 
a timely answer, the ALJ shall with-
draw the initial decision in paragraph 
(c) of this section, if such a decision 
has been issued, and shall grant the re-
spondent an opportunity to answer the 
complaint. 

(g) A decision of the ALJ denying a 
respondent’s motion under paragraph 
(e) of this section is not subject to re-
consideration under § 25.38. 

(h) The respondent may appeal to the 
authority head the decision denying a 
motion to reopen by filing a notice of 
appeal with the authority head within 
15 days after the ALJ denies the mo-
tion. The timely filing of a notice of 
appeal shall stay the initial decision 
until the authority head decides the 
issue. 

(i) If the respondent files a timely no-
tice of appeal with the authority head, 
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the ALJ shall forward the record of the 
proceeding to the authority head. 

(j) The authority head shall decide 
expeditiously whether extraordinary 
circumstances excuse the respondent’s 
failure to file a timely answer based 
solely on the record before the ALJ. 

(k) If the authority head decides that 
extraordinary circumstances excused 
the respondent’s failure to file a timely 
answer, the authority head shall re-
mand the case of the ALJ with instruc-
tions to grant the respondent an oppor-
tunity to answer. 

(l) If the authority head decides that 
the respondent’s failure to file a timely 
answer is not excused, the authority 
head shall reinstate the initial decision 
of the ALJ, which shall become final 
and binding upon the parties 30 days 
after the authority head issues such de-
cision. 

§ 25.11 Referral of complaint and an-
swer to the ALJ. 

Upon receipt of an answer, the re-
viewing official shall file the complaint 
and answer with the ALJ. 

§ 25.12 Notice of hearing. 
(a) When the ALJ receives the com-

plaint and answer, the ALJ shall 
promptly serve a notice of hearing 
upon the respondent in the manner pre-
scribed by § 25.8. At the same time, the 
ALJ shall send a copy of such notice to 
the representative for the Government. 

(b) Such notice shall include— 
(1) The tentative time and place, and 

the nature of the hearing; 
(2) The legal authority and jurisdic-

tion under which the hearing is to be 
held; 

(3) The matters of fact and law to be 
asserted; 

(4) A description of the procedures for 
the conduct of the hearing; 

(5) The name, address, and telephone 
number of the representative of the 
Government and of the respondent, if 
any; and 

(6) Such other matters as the ALJ 
deems appropriate. 

§ 25.13 Parties to the hearing. 
(a) The parties to the hearing shall 

be the respondent and the authority. 
(b) Pursuant to 31 U.S.C. 3730(c)(5), a 

private plaintiff under the False 

Claims Act may participate in these 
proceedings to the extent authorized 
by the provisions of that Act. 

§ 25.14 Separation of functions. 

(a) The investigating official, the re-
viewing official, and any employee or 
agent of the authority who takes part 
in investigating, preparing, or pre-
senting a particular case may not, in 
such case or a factually related case— 

(1) Participate in the hearing as the 
ALJ; 

(2) Participate or advise in the initial 
decision or the review of the initial de-
cision by the authority head, except as 
a witness or a representative in public 
proceedings; or 

(3) Make the collection of penalties 
and assessments under 31 U.S.C. 3806. 

(b) The ALJ shall not be responsible 
to, or subject to the supervision or di-
rection of, the investigating official or 
the reviewing official. 

(c) The reviewing official shall, after 
consulting with the Inspector General, 
designate the representative for the 
Government, who shall be an attorney 
with either the Office of General Coun-
sel or the Office of the Inspector Gen-
eral. The reviewing official’s decision 
is final. 

§ 25.15 Ex parte contacts. 

No party or person (except employees 
of the ALJ’s office) shall communicate 
in any way with the ALJ on any mat-
ter at issue in a case, unless on notice 
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring 
about the status of a case or asking 
routine questions concerning adminis-
trative functions or procedures. 

§ 25.16 Disqualification of reviewing 
official or ALJ. 

(a) A reviewing official or ALJ in a 
particular case may disqualify himself 
or herself at any time. 

(b) A party may file with the ALJ a 
motion for disqualification of a review-
ing official or an ALJ. Such motion 
shall be accompanied by an affidavit 
alleging personal bias or other reason 
for disqualification. 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00201 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



192 

15 CFR Subtitle A (1–1–17 Edition) § 25.17 

(c) Such motion and affidavit shall be 
filed promptly upon the party’s dis-
covery of reasons requiring disquali-
fication, or such objections shall be 
deemed waived. 

(d) Such affidavit shall state specific 
facts that support the party’s belief 
that personal bias or other reason for 
disqualification exists and the time 
and circumstances of the party’s dis-
covery of such facts. It shall be accom-
panied by a certificate of the rep-
resentative of record that it is made in 
good faith. 

(e) Upon the filing of such a motion 
and affidavit, the ALJ shall proceed no 
further in the case until he or she re-
solves the matter of disqualification in 
accordance with paragraph (f) of this 
section. 

(f)(1) If the ALJ determines that a re-
viewing official is disqualified, the ALJ 
shall dismiss the complaint without 
prejudice. 

(2) If the ALJ disqualifies himself or 
herself, the case shall be reassigned 
promptly to another ALJ. 

(3) If the ALJ denies a motion to dis-
qualify, the authority head may deter-
mine the matter only as part of his or 
her review of the initial decision upon 
appeal, if any. 

§ 25.17 Rights of parties. 
Except as otherwise limited by this 

part, all parties may— 
(a) Be accompanied, represented, and 

advised by a representative; 
(b) Participate in any conference 

held by the ALJ; 
(c) Conduct discovery; 
(d) Agree to stipulations of fact or 

law, which shall be made part of the 
record; 

(e) Present evidence relevant to the 
issues at the hearing; 

(f) Present and cross-examine wit-
nesses; 

(g) Present oral arguments at the 
hearing as permitted by the ALJ; and 

(h) Submit written briefs and pro-
posed findings of fact and conclusions 
of law after the hearing. 

§ 25.18 Authority of the ALJ. 
(a) The ALJ shall conduct a fair and 

impartial hearing, avoid delay, main-
tain order, and assure that a record of 
the proceeding is made. 

(b) The ALJ has the authority to— 
(1) Set and change the date, time, 

and place of the hearing upon reason-
able notice to the parties; 

(2) Continue or recess the hearing in 
whole or in part for a reasonable period 
of time; 

(3) Hold conferences to identify or 
simplify the issues, or to consider 
other matters that may aid in the ex-
peditious disposition of the proceeding; 

(4) Administer oaths and affirma-
tions; 

(5) Issue subpoenas requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at 
hearings; 

(6) Rule on motions and other proce-
dural matters; 

(7) Regulate the scope and timing of 
discovery; 

(8) Regulate the course of the hearing 
and the conduct of representatives and 
parties; 

(9) Examine witnesses; 
(10) Receive, rule on, exclude, or 

limit evidence; 
(11) Upon motion of a party, take of-

ficial notice of facts; 
(12) Upon motion of a party, decide 

cases, in whole or in part, by summary 
judgment where there is no disputed 
issue of material fact; 

(13) Conduct any conference, argu-
ment, or hearing on motions in person 
or by telephone; and 

(14) Exercise such other authority as 
is necessary to carry out the respon-
sibilities of the ALJ under this part. 

(c) The ALJ does not have the au-
thority to find Federal statutes or reg-
ulations invalid. 

§ 25.19 Prehearing conferences. 

(a) The ALJ may schedule prehearing 
conferences as appropriate. 

(b) Upon the motion of any party, the 
ALJ shall schedule at least one pre-
hearing conference at a reasonable 
time in advance of the hearing. 

(c) The ALJ may use prehearing con-
ferences to discuss the following: 

(1) Simplification of the issues; 
(2) The necessity or desirability of 

amendments to the pleadings, includ-
ing the need for a more definite state-
ment; 
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(3) Stipulations and admissions of 
fact or as to the contents and authen-
ticity of documents; 

(4) Whether the parties can agree to 
submission of the case on a stipulated 
record; 

(5) Whether a party chooses to waive 
appearance at an oral hearing and to 
submit only documentary evidence 
(subject to the objection of other par-
ties) and written argument; 

(6) Limitation of the number of wit-
nesses; 

(7) Scheduling dates for the exchange 
of witness lists and of proposed exhib-
its; 

(8) Discovery; 
(9) The time and place for the hear-

ing; and 
(10) Such other matters as may tend 

to expedite the fair and just disposition 
of the proceedings. 

(d) The ALJ may issue an order con-
taining all matters agreed upon by the 
parties or ordered by the ALJ at a pre-
hearing conference. 

§ 25.20 Disclosure of documents. 
(a) Upon written request to the re-

viewing official, the respondent may 
review any relevant and material docu-
ments, transcripts, records, and other 
materials that related to the allega-
tions set out in the complaint and upon 
which the findings and conclusions of 
the investigating official under § 25.4(b) 
are based, unless such documents are 
subject to a privilege under Federal 
law. Upon payment of fees for duplica-
tion, the respondent may obtain copies 
of such documents. 

(b) Upon written request to the re-
viewing official, the respondent also 
may obtain a copy of all exculpatory 
information in the possession of the re-
viewing official or investigating offi-
cial relating to the allegations in the 
complaint, even if it is contained in a 
document that would otherwise be 
privileged. If the document would oth-
erwise be privileged, only that portion 
containing exculpatory information 
must be disclosed. 

(c) The notice sent to the Attorney 
General from the reviewing official as 
described in § 25.5 is not discoverable 
under any circumstances. 

(d) The respondents may file a mo-
tion to compel dosclosure of the docu-

ments subject to the provisions of this 
section. Such a motion may only be 
filed with the ALJ following the filing 
of an answer pursuant to § 25.9. 

§ 25.21 Discovery. 
(a) The following types of discovery 

are authorized: 
(1) Requests for production of docu-

ments for inspection and copying; 
(2) Requests for admissions of the au-

thenticity of any relevant document or 
of the truth of any relevant fact; 

(3) Written interrogatories; and 
(4) Depositions. 
(b) For the purpose of this section 

and §§ 25.22 and 25.23, the term ‘‘docu-
ments’’ includes information, docu-
ments, reports, answers, records, ac-
counts, papers, and other data and doc-
umentary evidence. Nothing contained 
herein shall be interpreted to require 
the creation of a document. 

(c) Unless mutually agreed to by the 
parties, discovery is available only as 
ordered by the ALJ. The ALJ shall reg-
ulate the timing of discovery. 

(d) Motions for discovery. (1) A party 
seeking discovery may file a motion 
with the ALJ. Such a motion shall be 
accompanied by a copy of the requested 
discovery, or in the case of depositions, 
a summary of the scope of the proposed 
deposition. 

(2) Within two days of service, a 
party may file an opposition to the mo-
tion and/or a motion for protective 
order as provided in § 25.34. 

(3) The ALJ may grant a motion for 
discovery only if he or she finds that 
the discovery sought— 

(i) Is necessary for the expeditious, 
fair, and reasonable consideration of 
the issues; 

(ii) Is not unduly costly or burden-
some; 

(iii) Will not unduly delay the pro-
ceeding; and 

(iv) Does not seek privileged informa-
tion. 

(4) The burden of showing that dis-
covery should be allowed is on the 
party seeking discovery. 

(5) The ALJ may grant discovery sub-
ject to a protective order under § 25.24. 

(e) Depositions. (1) If a motion for dep-
osition is granted, the ALJ shall issue 
a subpoena for the deponent, which 
may require the deponent to produce 
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documents. The subpoena shall specify 
the time and place at which the deposi-
tion will be held. 

(2) The party seeking to depose shall 
serve the subpoena in the manner pre-
scribed in § 25.8. 

(3) The deponent may file with the 
ALJ a motion to quash the subpoena or 
a motion for a protective order within 
ten days of service. 

(4) The party seeking to depose shall 
provide for the taking of a verbatim 
transcript of the deposition, which it 
shall make available to all other par-
ties for inspection and copying. 

(f) Each party shall bear its own 
costs of discovery. 

§ 25.22 Exchange of witness lists, state-
ments, and exhibits. 

(a) At least 15 days before the hear-
ing or at such other time as may be or-
dered by the ALJ, the parties shall ex-
change witness lists, copies of prior 
statements of proposed witnesses, and 
copies of proposed hearing exhibits, in-
cluding copies of any written state-
ments that the party intends to offer 
in lieu of live testimony in accordance 
with § 25.33(b). At the time the above 
documents are exchanged, any party 
that intends to rely on the transcript 
of deposition testimony in lieu of live 
testimony at the hearing, if permitted 
by the ALJ, shall provide each party 
with a copy of the specific pages of the 
transcript it intends to introduce into 
evidence. 

(b) If a party objects, the ALJ shall 
not admit into evidence the testimony 
of any witness whose name does not ap-
pear on the witness list or any exhibit 
not provided to the opposing party as 
provided above unless the ALJ finds 
good cause for the failure or that there 
is no prejudice to the objecting party. 

(c) Unless another party objects 
within the time set by the ALJ, docu-
ments exchanged in accordance with 
paragraph (a) of this section shall be 
deemed to be authentic for the purpose 
of admissibility at the hearing. 

§ 25.23 Subpoena for attendance at 
hearing. 

(a) A party wishing to procure the 
appearance and testimony of any indi-
vidual at the hearing may request that 
the ALJ issue a subpoena. 

(b) A subpoena requiring the attend-
ance and testimony of an individual 
may also require the individual to 
produce documents at the hearing. 

(c) A party seeking a subpoena shall 
file a written request therefore not less 
than 15 days before the date fixed for 
the hearing unless otherwise allowed 
by the ALJ for good cause shown: Such 
request shall specify any documents to 
be produced and shall designate the 
witnesses and describe the address and 
location thereof with sufficient par-
ticularity to permit such witnesses to 
be found. 

(d) The subpoena shall specify the 
time and place at which the witness is 
to appear and any documents the wit-
ness is to produce. 

(e) The party seeking the subpoena 
shall serve it in the manner prescribed 
in § 25.8. A subpoena on a party or upon 
an individual under the control of a 
party may be served by first class mail. 

(f) A party or the individual to whom 
the subpoena is directed may file with 
the ALJ a motion to quash the sub-
poena within ten days after service or 
on or before the time specified in the 
subpoena for compliance if it is less 
than ten days after service. 

§ 25.24 Protective order. 

(a) A party of a prospective witness 
or deponent may file a motion for a 
protective order with respect to dis-
covery sought by an opposing party or 
with respect to the hearing, seeking to 
limit the availability or disclosure of 
evidence. 

(b) In issuing a protective order, the 
ALJ may make any order which justice 
requires to protect a party or person 
from annoyance, embarrassment, op-
pression, or undue burden or expense, 
including one or more of the following: 

(1) That the discovery not be had; 
(2) That the discovery may be had 

only on specified terms and conditions, 
including a designation of the time or 
place; 

(3) That the discovery may be had 
only through a method of discovery 
other than that requested; 

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters; 
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(5) That discovery be conducted with 
no one present except persons des-
ignated by the ALJ; 

(6) That the contents of discovery or 
evidence be sealed; 

(7) That a deposition after being 
sealed be opened only by order of the 
ALJ; 

(8) That a trade secret or other con-
fidential research, development, com-
mercial information, or facts per-
taining to any criminal investigation, 
proceeding, or other administrative in-
vestigation not be disclosed or be dis-
closed only in a designated way; or 

(9) That the parties simultaneously 
file specified documents or information 
enclosed in sealed envelopes to be 
opened as direct by the ALJ. 

§ 25.25 Fees. 
The party requesting a subpoena 

shall pay the cost of the fees and mile-
age of any witness subpoenaed in the 
amounts that would be payable to a 
witness in a proceeding in United 
States District Court. A check for wit-
ness fees and mileage shall accompany 
the subpoena when served, except that 
when a subpoena is issued on behalf of 
the Department of Commerce, a check 
for witness fees and mileage need not 
accompany the subpoena. 

§ 25.26 Form, filing and service of pa-
pers. 

(a) Form. (1) Documents filed with the 
ALJ shall include an original and one 
copy. 

(2) Every pleading and paper filed in 
the proceeding shall contain a caption 
setting forth the title of the action, the 
case number assigned by the ALJ, and 
a designation of the paper (e.g., motion 
to quash subpoena). 

(3) Every pleading and paper shall be 
signed by, and shall contain the ad-
dress and telephone number of, the 
party of the person on whose behalf the 
paper was filed, or his or her represent-
ative. 

(4) Papers are considered filed when 
they are mailed. Date of mailing may 
be established by a certificate from the 
party or its representative or by proof 
that the document was sent by cer-
tified or registered mail. 

(b) Service. A party filing a document 
with the ALJ shall, at the time of fil-

ing, serve a copy of such document on 
every other party. Service upon any 
party of any document other than the 
complaint or notice of hearing shall be 
made by deliverying or mailing a copy 
to the party’s last known address. 
When a party is represented by a rep-
resentative, service shall be made upon 
such representative in lieu of the ac-
tual party. 

(c) Proof of service. A certificate of 
the individual serving the document by 
personal delivery or by mail, setting 
forth the manner of service, shall be 
proof of service. 

§ 25.27 Computation of time. 

(a) In computing any period of time 
under this part or in an order issued 
thereunder, the time begins with the 
day following the act, event, or default, 
and includes the last day of the period, 
unless it is a Saturday, Sunday, or 
legal holiday observed by the Federal 
government, in which event it includes 
the next business day. 

(b) When the period of time allowed 
is less than seven days, intermediate 
Saturdays, Sundays, and legal holidays 
observed by the Federal government 
shall be excluded from the computa-
tion. 

(c) Where a document has been served 
or issued by mail, an additional five 
days will be added to the time per-
mitted for any response. 

§ 25.28 Motions. 

(a) Any application to the ALJ for an 
order or ruling shall be by motion. Mo-
tions shall state the relief sought, the 
authority relied upon, and the facts al-
leged, and shall be filed with the ALJ 
and served on all other parties. 

(b) Except for motions made during a 
prehearing conference or at the hear-
ing, all motions shall be in writing. 
The ALJ may require that oral mo-
tions be reduced to writing. 

(c) Within 15 days after a written mo-
tion is served, or such other time as 
may be fixed by the ALJ, any party 
may file a response to such motion. 

(d) The ALJ may not grant a written 
motion before the time for filing re-
sponses thereto has expired, except 
upon consent of the parties or fol-
lowing a hearing on the motion, but 
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may overrule or deny such motion 
without awaiting a response. 

(e) The ALJ shall make a reasonable 
effort to dispose of all outstanding mo-
tions prior to the beginning of the 
hearing. 

§ 25.29 Sanctions. 
(a) The ALJ may sanction a person, 

including any party or representative, 
for— 

(1) Failing to comply with an order, 
rule, or procedure governing the pro-
ceeding; 

(2) Failing to prosecute or defend an 
action; or 

(3) Engaging in other misconduct 
that interferes with the speedy, or-
derly, or fair conduct of the hearing. 

(b) Any such sanction, including but 
not limited to those listed in para-
graphs (c), (d), and (e) of this section, 
shall reasonably relate to the severity 
and nature of the failure or mis-
conduct. 

(c) When a party fails to comply with 
an order, including an order for taking 
a deposition, the production of evi-
dence within the party’s control, or a 
request for admission, the ALJ may— 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted; 

(3) Prohibit the party failing to com-
ply with such order from introducing 
evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought; and 

(4) Strike any part of the pleadings 
or other submissions of the party fail-
ing to comply with such request. 

(d) If a party fails to prosecute or de-
fend an action under this part com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or 
may issue an initial decision imposing 
penalties and assessments. 

(e) The ALJ may refuse to consider 
any motion, request, response, brief or 
other document which is not filed in a 
timely fashion. 

§ 25.30 The hearing and burden of 
proof. 

(a) The ALJ shall conduct a hearing 
on the record in order to determine 

whether the respondent is liable for a 
civil penalty or assessment under § 25.3 
and, if so, the appropriate amount of 
any such civil penalty or assessment 
considering any aggravating or miti-
gating factors. 

(b) The authority shall prove re-
spondent’s liability and any aggra-
vating factors by a preponderance of 
the evidence. 

(c) The respondent shall prove any af-
firmative defenses and any mitigating 
factors by a preponderance of the evi-
dence. 

(d) The hearing shall be open to the 
public unless otherwise ordered by the 
ALJ for good cause shown. 

§ 25.31 Determining the amount of 
penalties and assessments. 

(a) In determining an appropriate 
amount of civil penalties and assess-
ments, the ALJ and the authority 
head, upon appeal, should evaluate any 
circumstances that mitigate or aggra-
vate the violation and should articu-
late in their opinions the reasons that 
support the penalties and assessments 
they impose. Because of the intangible 
costs of fraud, the expense of inves-
tigating such conduct, and the need to 
deter others who might be similarly 
tempted ordinarily double assessment, 
in lieu of damages, and a significant 
civil penalty should be imposed. 

(b) Although not exhaustive, the fol-
lowing factors are among those that 
may influence the ALJ and the author-
ity head in determining the amount of 
penalties and assessments to impose 
with respect to the misconduct (i.e., 
the false, fictitious, or fraudulent 
claims or statements) charged in the 
complaint: 

(1) The number of false, fictitious, or 
fraudulent claims or statements; 

(2) The time period over which such 
claims or statements were made; 

(3) The degree of the respondent’s 
culpability with respect to the mis-
conduct; 

(4) The amount of money or the value 
of the property, services, or benefit 
falsely claimed; 

(5) The value of the Government’s ac-
tual loss as a result of the misconduct, 
including foreseeable consequential 
damages and the costs of investigation; 
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(6) The relationship of the amount 
imposed as civil penalties to the 
amount of the Government’s loss; 

(7) The potential or actual impact of 
the misconduct upon national defense, 
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such program; 

(8) Whether the respondent has en-
gaged in a pattern of the same or simi-
lar misconduct; 

(9) Whether the respondent at-
tempted to conceal the misconduct; 

(10) The degree to which the respond-
ent has involved others in the mis-
conduct or in concealing it; 

(11) Where the misconduct of employ-
ees or agents is imputed to the re-
spondent, the extent to which the re-
spondent’s practices fostered or at-
tempted to preclude such misconduct; 

(12) Whether the respondent cooper-
ated in or obstructed an investigation 
of the misconduct; 

(13) Whether the respondent assisted 
in identifying and prosecuting other 
wrongdoers; 

(14) The complexity of the program 
or transaction, and the degree of the 
respondent’s sophistication with re-
spect to it, including the extent of the 
respondent’s prior participation in the 
program or in similar transactions; 

(15) Whether the respondent has been 
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in 
similar misconduct or to have dealt 
dishonestly with the Government of 
the United States or of a State directly 
or indirectly; and 

(16) The need to deter the respondent 
and others from engaging in the same 
or similar misconduct. 

(c) Nothing in this section shall be 
construed to limit the ALJ or the au-
thority head from considering any 
other factors that in any given case 
may mitigate or aggravate the offense 
for which penalties and assessments 
are imposed. 

§ 25.32 Location of hearing. 

(a) The hearing may be held— 
(1) In any judicial district of the 

United States in which the respondent 
resides or transacts business; 

(2) In any judicial district of the 
United States in which the claim or 
statement in issue was made; or 

(3) In such other place as may be 
agreed upon by the respondent and the 
ALJ. 

(b) Each party shall have the oppor-
tunity to present arguments with re-
spect to the location of the hearing. 

(c) The hearing shall be held at the 
place and at the time ordered by the 
ALJ. 

§ 25.33 Witnesses. 

(a) Except as provided in paragraph 
(b) of this section, testimony at the 
hearing shall be given orally by wit-
nesses under oath or affirmation. 

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of 
a written statement or deposition. Any 
such written statements must be pro-
vided to all other parties along with 
the last known address of such witness, 
in a manner which allows sufficient 
time for other parties to subpoena such 
witness for cross-examination at the 
hearing. Prior written statements of 
witnesses proposed to testify at the 
hearing and deposition transcripts 
shall be exchanged as provided in 
§ 25.22(a). 

(c) The ALJ shall exercise reasonable 
control over the mode and order of in-
terrogating witnesses and presenting 
evidence so as to— 

(1) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth; 

(2) Avoid needless consumption of 
time; and 

(3) Protect witnesses from harass-
ment or undue embarrassment. 

(d) The ALJ shall permit the parties 
to conduct such cross-examination as 
may be required for a full and true dis-
closure of the facts. 

(e) At the discretion of the ALJ, a 
witness may be cross-examined on mat-
ters relevant to the proceeding without 
regard to the scope of his or her direct 
examination. To the extent permitted 
by the ALJ, cross-examination on mat-
ters outside the scope of direct exam-
ination shall be conducted in the man-
ner of direct examination and may pro-
ceed by leading questions only if the 
witness is a hostile witness, an adverse 
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party or a witness identified with an 
adverse party. 

(f) Upon motion of any party, the 
ALJ shall order witnesses excluded so 
that they cannot hear the testimony of 
other witnesses. This rule does not au-
thorize exclusion of— 

(1) A party who is an individual; 
(2) In the case of a party that is not 

an individual, an officer or employee of 
the party designated by the party’s 
representative; or 

(3) An individual whose presence is 
shown by a party to be essential to the 
presentation of its case, including an 
individual employed by the Govern-
ment engaged in assisting the rep-
resentative for the Government. 

§ 25.34 Evidence. 
(a) The ALJ shall determine the ad-

missibility of evidence. 
(b) Except as provided in this part, 

the ALJ shall not be bound by the Fed-
eral Rules of Evidence. However, the 
ALJ may apply the Federal Rules of 
Evidence where appropriate, e.g., to ex-
clude unreliable evidence. 

(c) The ALJ shall exclude irrelevant 
and inmaterial evidence. 

(d) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, confusion of the 
issues, or by considerations of undue 
delay or needless presentation of cumu-
lative evidence. 

(e) Although relevant, evidence may 
be excluded if it is privileged under 
Federal law. 

(f) Evidence concerning offers of com-
promise or settlement shall be inad-
missible to the extent provided in Rule 
408 of the Federal Rules of Evidence. 

(g) The ALJ shall permit the parties 
to introduce rebuttal witnesses and 
evidence. 

(h) All documents and other evidence 
offered or taken for the record shall be 
open to examination by all parties, un-
less otherwise ordered by the ALJ pur-
suant to § 25.24. 

§ 25.35 The record. 
(a) The hearing will be recorded and 

transcribed. Transcripts may be ob-
tained following the hearing from the 
ALJ at a cost not to exceed the actual 
cost of duplication. 

(b) The transcript of testimony, ex-
hibits and other evidence admitted at 
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by 
the ALJ and the authority head. 

(c) The record may be inspected and 
copied (upon payment of a reasonable 
fee) by anyone, unless otherwise or-
dered by the ALJ pursuant to § 25.24. 

§ 25.36 Post-hearing briefs. 

The ALJ may require the parties to 
file post-hearing briefs. In any event, 
any party may file a post-hearing brief. 
The ALJ shall fix the time for filing 
such briefs, not to exceed 60 days from 
the date the parties receive the tran-
script of the hearing or, if applicable, 
the stipulated record. Such briefs may 
be accompanied by proposed findings of 
fact and conclusions of law. The ALJ 
may permit the parties to file reply 
briefs. 

§ 25.37 Initial decision. 

(a) The ALJ shall issue an initial de-
cision based only on the record, which 
shall contain findings of fact, conclu-
sions of law, and the amount of any 
penalties and assessments imposed. 

(b) The findings of fact shall include 
a finding on each of the following 
issues: 

(1) Whether the claims or statements 
identified in the complaint, or any por-
tions thereof, violate § 25.3. 

(2) If the person is liable for penalties 
or assessments, the appropriate 
amount of any such penalties or assess-
ments considering any mitigating or 
aggravating factors that he or she finds 
in the case, such as those described in 
§ 25.31. 

(c) The ALJ shall promptly serve the 
initial decision on all parties within 90 
days after the time for submission of 
post-hearing briefs and reply briefs (if 
permitted) has expired. The ALJ shall 
as the same time serve all respondents 
with a statement describing the right 
of any respondent determined to be lia-
ble for a civil penalty or assessment to 
file a motion for reconsideration with 
the ALJ or a notice of appeal with the 
authority head. If the ALJ fails to 
meet the deadline contained in this 
paragraph, he or she shall notify the 
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parties of the reason for the delay and 
shall set a new deadline. 

(d) Unless the initial decision of the 
ALJ is timely appealed to the author-
ity head, or a motion for reconsider-
ation of the initial decision is timely 
filed, the initial decision shall con-
stitute the final decision of the author-
ity head and shall be final and binding 
on the parties 30 days after it is issued 
by the ALJ. 

§ 25.38 Reconsideration of initial deci-
sion. 

(a) Except as provided in paragraph 
(d) of this section, any party may file a 
motion for reconsideration of the ini-
tial decision within 20 days of receipt 
of the initial decision. If service was 
made by mail, receipt will be presumed 
to be five days from the date of mailing 
in the absence of contrary proof. 

(b) Every such motion must set forth 
the matters claimed to have been erro-
neously decided and the nature of the 
alleged errors. Such motion shall be 
accompanied by a supporting brief. 

(c) Responses to such motions shall 
be allowed only upon request of the 
ALJ. 

(d) No party may file a motion for re-
consideration of an initial decision 
that has been revised in response to a 
previous motion for reconsideration. 

(e) The ALJ may dispose of a motion 
for reconsideration by denying it or by 
issuing a revised initial decision. 

(f) If the ALJ denies a motion for re-
consideration, the initial decision shall 
constitute the final decision of the au-
thority head and shall be final and 
binding on the parties 30 days after the 
ALJ denies the motion, unless the ini-
tial decision is timely appealed to the 
authority head in accordance with 
§ 25.39. 

(g) If the ALJ issues a revised initial 
decision, that decision shall constitute 
the final decision of the authority head 
and shall be final and binding on the 
parties 30 days after it is issued, unless 
it is timely appealed to the authority 
head in accordance with § 25.39. 

§ 25.39 Appeal to authority head. 
(a) Any respondent who has filed a 

timely answer and who is determined 
in an initial decision to be liable for a 
civil penalty or assessment may appeal 

such decision to the authority head by 
filing a notice of appeal with the au-
thority head in accordance with this 
section. 

(b)(1) No notice of appeal may be 
filed until the time period for filing a 
motion for reconsideration under § 25.38 
has expired. 

(2) If a motion for reconsideration is 
timely filed, a notice of appeal must be 
filed within 30 days after the ALJ de-
nies the motion or issues a revised ini-
tial decision, whichever applies. 

(3) If no motion for reconsideration is 
timely filed, a notice of appeal must be 
filed within 30 days after the ALJ 
issues the initial decision. 

(4) The authority head may extend 
the initial 30 day period for an addi-
tional 30 days if the respondent files 
with the authority head a request for 
an extension within the initial 30 day 
period and shows good cause. 

(c) If the respondent files a timely 
notice of appeal with the authority 
head, the ALJ shall forward the record 
of the proceeding to the authority 
head. 

(d) A notice of appeal shall be accom-
panied by a written brief specifying ex-
ceptions to the initial decision and rea-
sons supporting the exceptions. 

(e) The representative for the Gov-
ernment may file a brief in opposition 
to exceptions within 30 days of receiv-
ing the notice of appeal and accom-
panying brief. 

(f) There is no right to appear person-
ally before the authority head. 

(g) There is no right to appeal any in-
terlocutory ruling by the ALJ. 

(h) In reviewing the initial decision, 
the authority head shall not consider 
any objection that was not raised be-
fore the ALJ unless a demonstration is 
made of extraordinary circumstances 
causing the failure to raise the objec-
tion. 

(i) If any party demonstrates to the 
satisfaction of the authority head that 
additional evidence not presented at 
such hearing is material and that there 
was reasonable grounds for the failure 
to present such evidence at such hear-
ing, the authority head shall remand 
the matter to the ALJ for consider-
ation of such additional evidence. 

(j) The authority head may affirm, 
reduce, reverse, compromise, remand, 
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or settle any penalty or assessment de-
termined by the ALJ in any initial de-
cision. 

(k) The authority head shall prompt-
ly serve each party to the appeal with 
a copy of the decision of the authority 
head and a statement describing the 
right of any person determined to be 
liable for a penalty or assessment to 
seek judicial review. 

(l) Unless a petition for review is 
filed as provided in 31 U.S.C. 3805 after 
a respondent has exhausted all admin-
istrative remedies under this part and 
within 60 days after the date on which 
the authority head serves the respond-
ent with a copy of the authority head’s 
decision, a determination that a re-
spondent is liable under § 25.3 is final 
and is not subject to judicial review. 

§ 25.40 Stays ordered by the Depart-
ment of Justice. 

If at any time the Attorney General 
or an Assistant Attorney General des-
ignated by the Attorney General trans-
mits to the authority head a written 
finding that continuation of the admin-
istrative process described in this part 
with respect to a claim or statement 
may adversely affect any pending or 
potential criminal or civil action re-
lated to such claim or statement, the 
authority head shall stay the process 
and it shall be resumed only upon re-
ceipt of the written authorization of 
the Attorney General. 

§ 25.41 Stay pending appeal. 

(a) An initial decision is stayed auto-
matically pending disposition of a mo-
tion for reconsideration or of an appeal 
to the authority head. 

(b) No administrative stay is avail-
able following a final decision of the 
authority head. 

§ 25.42 Judicial review. 

Section 3805 of title 31, United States 
Code, authorized judicial review by an 
appropriate United States District 
Court of a final decision of the author-
ity head imposing penalties or assess-
ments under this part and specifies the 
procedures for such review. 

§ 25.43 Collection of civil penalties and 
assessments. 

Sections 3806 and 3808(b) of title 31, 
United States Code, authorize actions 
for collection of civil penalties and as-
sessments imposed under this part and 
specify the procedures for such actions. 

§ 25.44 Right to administrative offset. 

The amount of any penalty or assess-
ment which has become final, or for 
which a judgment has been entered 
under §§ 25.42 and 25.43, or any amount 
agreed upon in a compromise or settle-
ment under § 25.46, may be collected by 
administrative offset under 31 U.S.C. 
3716, except that an administrative off-
set may not be made under this sub-
section against a refund of an overpay-
ment of Federal taxes, then or later 
owing by the United States to the re-
spondent. 

§ 25.45 Deposit in Treasury of United 
States. 

All amounts collected pursuant to 
this part shall be deposited as miscella-
neous receipts in the Treasury of the 
United States, except as provided in 31 
U.S.C. 3806(g). 

§ 25.46 Compromise or settlement. 

(a) Parties may make offers of com-
promise or settlement at any time. 

(b) The reviewing official has the ex-
clusive authority to compromise or 
settle a case under this part at any 
time after the date on which the re-
viewing official is permitted to issue a 
complaint and before the date on which 
the ALJ issues an initial decision. If 
the designated representative of the 
Government is not with the Office of 
General Counsel, the representative 
shall forward all settlement offers to 
the reviewing official and cannot nego-
tiate a compromise or settlement with 
the respondent except as directed by 
the reviewing official. 

(c) The authority head has exclusive 
authority to compromise or settle a 
case under this part at any time after 
the date on which the ALJ issues an 
initial decision, except during the 
pendency of any review under § 25.42 or 
during the pendency of any action to 
collect penalties and assessments 
under § 25.43. 
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(d) The Attorney General has exclu-
sive authority to compromise or settle 
a case under this part during the pend-
ency of any review under § 25.42 or of 
any action to recover penalties and as-
sessments under 31 U.S.C. 3806. 

(e) The investigating official may 
recommend settlement terms to the re-
viewing official, the authority head, or 
the Attorney General, as appropriate. 
The reviewing official may recommend 
settlement terms to the authority 
head, or the Attorney General, as ap-
propriate. 

(f) Any compromise or settlement 
must be in writing. 

§ 25.47 Limitations. 
(a) The notice of hearing with respect 

to a claim or statement must be served 
in the manner specified in § 25.8 within 
6 years after the date on which such 
claim or statement is made. 

(b) If the respondent fails to file a 
timely answer, service of a notice 
under § 25.10(b) shall be deemed a notice 
of hearing for purposes of this section. 

(c) The statute of limitations may be 
extended by agreement of the parties. 

PART 26 [RESERVED] 

PART 27—PROTECTION OF HUMAN 
SUBJECTS 

Sec. 
27.101 To what does this policy apply? 
27.102 Definitions. 
27.103 Assuring compliance with this pol-

icy—research conducted or supported by 
any Federal Department or Agency. 

27.104–27.106 [Reserved] 
27.107 IRB membership. 
27.108 IRB functions and operations. 
27.109 IRB review of research. 
27.110 Expedited review procedures for cer-

tain kinds of research involving no more 
than minimal risk, and for minor 
changes in approved research. 

27.111 Criteria for IRB approval of research. 
27.112 Review by institution. 
27.113 Suspension or termination of IRB ap-

proval of research. 
27.114 Cooperative research. 
27.115 IRB records. 
27.116 General requirements for informed 

consent. 
27.117 Documentation of informed consent. 
27.118 Applications and proposals lacking 

definite plans for involvement of human 
subjects. 

27.119 Research undertaken without the in-
tention of involving human subjects. 

27.120 Evaluation and disposition of applica-
tions and proposals for research to be 
conducted or supported by a Federal De-
partment or Agency. 

27.121 [Reserved] 
27.122 Use of Federal funds. 
27.123 Early termination of research sup-

port: Evaluation of applications and pro-
posals. 

27.124 Conditions. 

AUTHORITY: 5 U.S.C. 301; 42 U.S.C. 300v–1(b). 

SOURCE: 56 FR 28012, 28019, June 18, 1991, 
unless otherwise noted. 

§ 27.101 To what does this policy 
apply? 

(a) Except as provided in paragraph 
(b) of this section, this policy applies 
to all research involving human sub-
jects conducted, supported or otherwise 
subject to regulation by any federal de-
partment or agency which takes appro-
priate administrative action to make 
the policy applicable to such research. 
This includes research conducted by 
federal civilian employees or military 
personnel, except that each department 
or agency head may adopt such proce-
dural modifications as may be appro-
priate from an administrative stand-
point. It also includes research con-
ducted, supported, or otherwise subject 
to regulation by the federal govern-
ment outside the United States. 

(1) Research that is conducted or sup-
ported by a federal department or 
agency, whether or not it is regulated 
as defined in § 27.102(e), must comply 
with all sections of this policy. 

(2) Research that is neither con-
ducted nor supported by a federal de-
partment or agency but is subject to 
regulation as defined in § 27.102(e) must 
be reviewed and approved, in compli-
ance with § 27.101, § 27.102, and § 27.107 
through § 27.117 of this policy, by an in-
stitutional review board (IRB) that op-
erates in accordance with the pertinent 
requirements of this policy. 

(b) Unless otherwise required by de-
partment or agency heads, research ac-
tivities in which the only involvement 
of human subjects will be in one or 
more of the following categories are 
exempt from this policy: 

(1) Research conducted in established 
or commonly accepted educational set-
tings, involving normal educational 
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practices, such as (i) research on reg-
ular and special education instruc-
tional strategies, or (ii) research on the 
effectiveness of or the comparison 
among instructional techniques, cur-
ricula, or classroom management 
methods. 

(2) Research involving the use of edu-
cational tests (cognitive, diagnostic, 
aptitude, achievement), survey proce-
dures, interview procedures or observa-
tion of public behavior, unless: 

(i) Information obtained is recorded 
in such a manner that human subjects 
can be identified, directly or through 
identifiers linked to the subjects; and 

(ii) Any disclosure of the human sub-
jects’ responses outside the research 
could reasonably place the subjects at 
risk of criminal or civil liability or be 
damaging to the subjects’ financial 
standing, employability, or reputation. 

(3) Research involving the use of edu-
cational tests (cognitive, diagnostic, 
aptitude, achievement), survey proce-
dures, interview procedures, or obser-
vation of public behavior that is not 
exempt under paragraph (b)(2) of this 
section, if: 

(i) The human subjects are elected or 
appointed public officials or candidates 
for public office; or 

(ii) Federal statute(s) require(s) with-
out exception that the confidentiality 
of the personally identifiable informa-
tion will be maintained throughout the 
research and thereafter. 

(4) Research, involving the collection 
or study of existing data, documents, 
records, pathological specimens, or di-
agnostic specimens, if these sources are 
publicly available or if the information 
is recorded by the investigator in such 
a manner that subjects cannot be iden-
tified, directly or through identifiers 
linked to the subjects. 

(5) Research and demonstration 
projects which are conducted by or sub-
ject to the approval of department or 
agency heads, and which are designed 
to study, evaluate, or otherwise exam-
ine: 

(i) Public benefit or service pro-
grams; 

(ii) Procedures for obtaining benefits 
or services under those programs; 

(iii) Possible changes in or alter-
natives to those programs or proce-
dures; or 

(iv) Possible changes in methods or 
levels of payment for benefits or serv-
ices under those programs. 

(6) Taste and food quality evaluation 
and consumer acceptance studies, 

(i) If wholesome foods without addi-
tives are consumed or 

(ii) If a food is consumed that con-
tains a food ingredient at or below the 
level and for a use found to be safe, or 
agricultural chemical or environ-
mental contaminant at or below the 
level found to be safe, by the Food and 
Drug Administration or approved by 
the Environmental Protection Agency 
or the Food Safety and Inspection 
Service of the U.S. Department of Agri-
culture. 

(c) Department or agency heads re-
tain final judgment as to whether a 
particular activity is covered by this 
policy. 

(d) Department or agency heads may 
require that specific research activities 
or classes of research activities con-
ducted, supported, or otherwise subject 
to regulation by the department or 
agency but not otherwise covered by 
this policy, comply with some or all of 
the requirements of this policy. 

(e) Compliance with this policy re-
quires compliance with pertinent fed-
eral laws or regulations which provide 
additional protections for human sub-
jects. 

(f) This policy does not affect any 
state or local laws or regulations which 
may otherwise be applicable and which 
provide additional protections for 
human subjects. 

(g) This policy does not affect any 
foreign laws or regulations which may 
otherwise be applicable and which pro-
vide additional protections to human 
subjects of research. 

(h) When research covered by this 
policy takes place in foreign countries, 
procedures normally followed in the 
foreign countries to protect human 
subjects may differ from those set 
forth in this policy. [An example is a 
foreign institution which complies 
with guidelines consistent with the 
World Medical Assembly Declaration 
(Declaration of Helsinki amended 1989) 
issued either by sovereign states or by 
an organization whose function for the 
protection of human research subjects 
is internationally recognized.] In these 
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1 Institutions with HHS-approved assur-
ances on file will abide by provisions of title 
45 CFR part 46 subparts A–D. Some of the 
other Departments and Agencies have incor-
porated all provisions of title 45 CFR part 46 
into their policies and procedures as well. 
However, the exemptions at 45 CFR part 
46.101(b) do not apply to research involving 
prisoners, subpart C. The exemption at 45 
CFR part 46.101(b)(2), for research involving 
survey or interview procedures or observa-
tion of public behavior, does not apply to re-
search with children, subpart D, except for 
research involving observations of public be-
havior when the investigator(s) do not par-
ticipate in the activities being observed. 

circumstances, if a department or 
agency head determines that the proce-
dures prescribed by the institution af-
ford protections that are at least 
equivalent to those provided in this 
policy, the department or agency head 
may approve the substitution of the 
foreign procedures in lieu of the proce-
dural requirements provided in this 
policy. Except when otherwise required 
by statute, Executive Order, or the de-
partment or agency head, notices of 
these actions as they occur will be pub-
lished in the FEDERAL REGISTER or will 
be otherwise published as provided in 
department or agency procedures. 

(i) Unless otherwise required by law, 
department or agency heads may waive 
the applicability of some or all of the 
provisions of this policy to specific re-
search activities or classes of research 
activities otherwise covered by this 
policy. Except when otherwise required 
by statute or Executive Order, the de-
partment or agency head shall forward 
advance notices of these actions to the 
Office for Human Research Protec-
tions, Department of Health and 
Human Services (HHS), or any suc-
cessor office, and shall also publish 
them in the FEDERAL REGISTER or in 
such other manner as provided in de-
partment or agency procedures. 1 

[56 FR 28012, 28019, June 18, 1991; 56 FR 29756, 
June 28, 1991, as amended at 70 FR 36328, 
June 23, 2005] 

§ 27.102 Definitions. 
(a) Department or agency head means 

the head of any federal department or 
agency and any other officer or em-
ployee of any department or agency to 
whom authority has been delegated. 

(b) Institution means any public or 
private entity or agency (including fed-
eral, state, and other agencies). 

(c) Legally authorized representative 
means an individual or judicial or 
other body authorized under applicable 
law to consent on behalf of a prospec-
tive subject to the subject’s participa-
tion in the procedure(s) involved in the 
research. 

(d) Research means a systematic in-
vestigation, including research devel-
opment, testing and evaluation, de-
signed to develop or contribute to gen-
eralizable knowledge. Activities which 
meet this definition constitute re-
search for purposes of this policy, 
whether or not they are conducted or 
supported under a program which is 
considered research for other purposes. 
For example, some demonstration and 
service programs may include research 
activities. 

(e) Research subject to regulation, and 
similar terms are intended to encom-
pass those research activities for which 
a federal department or agency has 
specific responsibility for regulating as 
a research activity, (for example, In-
vestigational New Drug requirements 
administered by the Food and Drug Ad-
ministration). It does not include re-
search activities which are inciden-
tally regulated by a federal department 
or agency solely as part of the depart-
ment’s or agency’s broader responsi-
bility to regulate certain types of ac-
tivities whether research or non-re-
search in nature (for example, Wage 
and Hour requirements administered 
by the Department of Labor). 

(f) Human subject means a living indi-
vidual about whom an investigator 
(whether professional or student) con-
ducting research obtains 

(1) Data through intervention or 
interaction with the individual, or 

(2) Identifiable private information. 

Intervention includes both physical pro-
cedures by which data are gathered (for 
example, venipuncture) and manipula-
tions of the subject or the subject’s en-
vironment that are performed for re-
search purposes. Interaction includes 
communication or interpersonal con-
tact between investigator and subject. 
‘‘Private information’’ includes infor-
mation about behavior that occurs in a 
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context in which an individual can rea-
sonably expect that no observation or 
recording is taking place, and informa-
tion which has been provided for spe-
cific purposes by an individual and 
which the individual can reasonably 
expect will not be made public (for ex-
ample, a medical record). Private infor-
mation must be individually identifi-
able (i.e., the identity of the subject is 
or may readily be ascertained by the 
investigator or associated with the in-
formation) in order for obtaining the 
information to constitute research in-
volving human subjects. 

(g) IRB means an institutional review 
board established in accord with and 
for the purposes expressed in this pol-
icy. 

(h) IRB approval means the deter-
mination of the IRB that the research 
has been reviewed and may be con-
ducted at an institution within the 
constraints set forth by the IRB and by 
other institutional and federal require-
ments. 

(i) Minimal risk means that the prob-
ability and magnitude of harm or dis-
comfort anticipated in the research are 
not greater in and of themselves than 
those ordinarily encountered in daily 
life or during the performance of rou-
tine physical or psychological exami-
nations or tests. 

(j) Certification means the official no-
tification by the institution to the sup-
porting department or agency, in ac-
cordance with the requirements of this 
policy, that a research project or activ-
ity involving human subjects has been 
reviewed and approved by an IRB in ac-
cordance with an approved assurance. 

§ 27.103 Assuring compliance with this 
policy—research conducted or sup-
ported by any Federal Department 
or Agency. 

(a) Each institution engaged in re-
search which is covered by this policy 
and which is conducted or supported by 
a federal department or agency shall 
provide written assurance satisfactory 
to the department or agency head that 
it will comply with the requirements 
set forth in this policy. In lieu of re-
quiring submission of an assurance, in-
dividual department or agency heads 
shall accept the existence of a current 
assurance, appropriate for the research 

in question, on file with the Office for 
Human Research Protections, HHS, or 
any successor office, and approved for 
federalwide use by that office. When 
the existence of an HHS-approved as-
surance is accepted in lieu of requiring 
submission of an assurance, reports 
(except certification) required by this 
policy to be made to department and 
agency heads shall also be made to the 
Office for Human Research Protec-
tions, HHS, or any successor office. 

(b) Departments and agencies will 
conduct or support research covered by 
this policy only if the institution has 
an assurance approved as provided in 
this section, and only if the institution 
has certified to the department or 
agency head that the research has been 
reviewed and approved by an IRB pro-
vided for in the assurance, and will be 
subject to continuing review by the 
IRB. Assurances applicable to federally 
supported or conducted research shall 
at a minimum include: 

(1) A statement of principles gov-
erning the institution in the discharge 
of its responsibilities for protecting the 
rights and welfare of human subjects of 
research conducted at or sponsored by 
the institution, regardless of whether 
the research is subject to federal regu-
lation. This may include an appro-
priate existing code, declaration, or 
statement of ethical principles, or a 
statement formulated by the institu-
tion itself. This requirement does not 
preempt provisions of this policy appli-
cable to department- or agency-sup-
ported or regulated research and need 
not be applicable to any research ex-
empted or waived under § 27.101 (b) or 
(i). 

(2) Designation of one or more IRBs 
established in accordance with the re-
quirements of this policy, and for 
which provisions are made for meeting 
space and sufficient staff to support 
the IRB’s review and recordkeeping du-
ties. 

(3) A list of IRB members identified 
by name; earned degrees; representa-
tive capacity; indications of experience 
such as board certifications, licenses, 
etc., sufficient to describe each mem-
ber’s chief anticipated contributions to 
IRB deliberations; and any employ-
ment or other relationship between 
each member and the institution; for 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00214 Fmt 8010 Sfmt 8010 Y:\SGML\241051.XXX 241051pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R



205 

Office of the Secretary, Commerce § 27.103 

example: full-time employee, part-time 
employee, member of governing panel 
or board, stockholder, paid or unpaid 
consultant. Changes in IRB member-
ship shall be reported to the depart-
ment or agency head, unless in accord 
with § 27.103(a) of this policy, the exist-
ence of an HHS-approved assurance is 
accepted. In this case, change in IRB 
membership shall be reported to the 
Office for Human Research Protec-
tions, HHS, or any successor office. 

(4) Written procedures which the IRB 
will follow (i) for conducting its initial 
and continuing review of research and 
for reporting its findings and actions to 
the investigator and the institution; 
(ii) for determining which projects re-
quire review more often than annually 
and which projects need verification 
from sources other than the investiga-
tors that no material changes have oc-
curred since previous IRB review; and 
(iii) for ensuring prompt reporting to 
the IRB of proposed changes in a re-
search activity, and for ensuring that 
such changes in approved research, 
during the period for which IRB ap-
proval has already been given, may not 
be initiated without IRB review and 
approval except when necessary to 
eliminate apparent immediate hazards 
to the subject. 

(5) Written procedures for ensuring 
prompt reporting to the IRB, appro-
priate institutional officials, and the 
department or agency head of (i) any 
unanticipated problems involving risks 
to subjects or others or any serious or 
continuing noncompliance with this 
policy or the requirements or deter-
minations of the IRB and (ii) any sus-
pension or termination of IRB ap-
proval. 

(c) The assurance shall be executed 
by an individual authorized to act for 
the institution and to assume on behalf 
of the institution the obligations im-
posed by this policy and shall be filed 
in such form and manner as the depart-
ment or agency head prescribes. 

(d) The department or agency head 
will evaluate all assurances submitted 
in accordance with this policy through 
such officers and employees of the de-
partment or agency and such experts 
or consultants engaged for this purpose 
as the department or agency head de-
termines to be appropriate. The depart-

ment or agency head’s evaluation will 
take into consideration the adequacy 
of the proposed IRB in light of the an-
ticipated scope of the institution’s re-
search activities and the types of sub-
ject populations likely to be involved, 
the appropriateness of the proposed ini-
tial and continuing review procedures 
in light of the probable risks, and the 
size and complexity of the institution. 

(e) On the basis of this evaluation, 
the department or agency head may 
approve or disapprove the assurance, or 
enter into negotiations to develop an 
approvable one. The department or 
agency head may limit the period dur-
ing which any particular approved as-
surance or class of approved assurances 
shall remain effective or otherwise 
condition or restrict approval. 

(f) Certification is required when the 
research is supported by a federal de-
partment or agency and not otherwise 
exempted or waived under § 27.101 (b) or 
(i). An institution with an approved as-
surance shall certify that each applica-
tion or proposal for research covered 
by the assurance and by § 27.103 of this 
Policy has been reviewed and approved 
by the IRB. Such certification must be 
submitted with the application or pro-
posal or by such later date as may be 
prescribed by the department or agen-
cy to which the application or proposal 
is submitted. Under no condition shall 
research covered by § 27.103 of the Pol-
icy be supported prior to receipt of the 
certification that the research has been 
reviewed and approved by the IRB. In-
stitutions without an approved assur-
ance covering the research shall certify 
within 30 days after receipt of a request 
for such a certification from the de-
partment or agency, that the applica-
tion or proposal has been approved by 
the IRB. If the certification is not sub-
mitted within these time limits, the 
application or proposal may be re-
turned to the institution. 

(Approved by the Office of Management and 
Budget under control number 0990–0260) 

[56 FR 28012, 28019, June 18, 1991; 56 FR 29756, 
June 28, 1991, as amended at 70 FR 36328, 
June 23, 2005] 
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§§ 27.104–27.106 [Reserved] 

§ 27.107 IRB membership. 
(a) Each IRB shall have at least five 

members, with varying backgrounds to 
promote complete and adequate review 
of research activities commonly con-
ducted by the institution. The IRB 
shall be sufficiently qualified through 
the experience and expertise of its 
members, and the diversity of the 
members, including consideration of 
race, gender, and cultural backgrounds 
and sensitivity to such issues as com-
munity attitudes, to promote respect 
for its advice and counsel in safe-
guarding the rights and welfare of 
human subjects. In addition to pos-
sessing the professional competence 
necessary to review specific research 
activities, the IRB shall be able to as-
certain the acceptability of proposed 
research in terms of institutional com-
mitments and regulations, applicable 
law, and standards of professional con-
duct and practice. The IRB shall there-
fore include persons knowledgeable in 
these areas. If an IRB regularly reviews 
research that involves a vulnerable 
category of subjects, such as children, 
prisoners, pregnant women, or handi-
capped or mentally disabled persons, 
consideration shall be given to the in-
clusion of one or more individuals who 
are knowledgeable about and experi-
enced in working with these subjects. 

(b) Every nondiscriminatory effort 
will be made to ensure that no IRB 
consists entirely of men or entirely of 
women, including the institution’s con-
sideration of qualified persons of both 
sexes, so long as no selection is made 
to the IRB on the basis of gender. No 
IRB may consist entirely of members 
of one profession. 

(c) Each IRB shall include at least 
one member whose primary concerns 
are in scientific areas and at least one 
member whose primary concerns are in 
nonscientific areas. 

(d) Each IRB shall include at least 
one member who is not otherwise affili-
ated with the institution and who is 
not part of the immediate family of a 
person who is affiliated with the insti-
tution. 

(e) No IRB may have a member par-
ticipate in the IRB’s initial or con-
tinuing review of any project in which 

the member has a conflicting interest, 
except to provide information re-
quested by the IRB. 

(f) An IRB may, in its discretion, in-
vite individuals with competence in 
special areas to assist in the review of 
issues which require expertise beyond 
or in addition to that available on the 
IRB. These individuals may not vote 
with the IRB. 

§ 27.108 IRB functions and operations. 
In order to fulfill the requirements of 

this policy each IRB shall: 
(a) Follow written procedures in the 

same detail as described in § 27.103(b)(4) 
and, to the extent required by, 
§ 27.103(b)(5). 

(b) Except when an expedited review 
procedure is used (see § 27.110), review 
proposed research at convened meet-
ings at which a majority of the mem-
bers of the IRB are present, including 
at least one member whose primary 
concerns are in nonscientific areas. In 
order for the research to be approved, 
it shall receive the approval of a ma-
jority of those members present at the 
meeting. 

§ 27.109 IRB review of research. 
(a) An IRB shall review and have au-

thority to approve, require modifica-
tions in (to secure approval), or dis-
approve all research activities covered 
by this policy. 

(b) An IRB shall require that infor-
mation given to subjects as part of in-
formed consent is in accordance with 
§ 27.116. The IRB may require that in-
formation, in addition to that specifi-
cally mentioned in § 27.116, be given to 
the subjects when in the IRB’s judg-
ment the information would meaning-
fully add to the protection of the rights 
and welfare of subjects. 

(c) An IRB shall require documenta-
tion of informed consent or may waive 
documentation in accordance with 
§ 27.117. 

(d) An IRB shall notify investigators 
and the institution in writing of its de-
cision to approve or disapprove the pro-
posed research activity, or of modifica-
tions required to secure IRB approval 
of the research activity. If the IRB de-
cides to disapprove a research activity, 
it shall include in its written notifica-
tion a statement of the reasons for its 
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decision and give the investigator an 
opportunity to respond in person or in 
writing. 

(e) An IRB shall conduct continuing 
review of research covered by this pol-
icy at intervals appropriate to the de-
gree of risk, but not less than once per 
year, and shall have authority to ob-
serve or have a third party observe the 
consent process and the research. 

(Approved by the Office of Management and 
Budget under control number 0990–0260) 

[56 FR 28012, 28019, June 18, 1991, as amended 
at 70 FR 36328, June 23, 2005] 

§ 27.110 Expedited review procedures 
for certain kinds of research involv-
ing no more than minimal risk, and 
for minor changes in approved re-
search. 

(a) The Secretary, HHS, has estab-
lished, and published as a Notice in the 
FEDERAL REGISTER, a list of categories 
of research that may be reviewed by 
the IRB through an expedited review 
procedure. The list will be amended, as 
appropriate after consultation with 
other departments and agencies, 
through periodic republication by the 
Secretary, HHS, in the FEDERAL REG-
ISTER. A copy of the list is available 
from the Office for Human Research 
Protections, HHS, or any successor of-
fice. 

(b) An IRB may use the expedited re-
view procedure to review either or both 
of the following: 

(1) Some or all of the research ap-
pearing on the list and found by the re-
viewer(s) to involve no more than mini-
mal risk, 

(2) Minor changes in previously ap-
proved research during the period (of 
one year or less) for which approval is 
authorized. 

Under an expedited review procedure, 
the review may be carried out by the 
IRB chairperson or by one or more ex-
perienced reviewers designated by the 
chairperson from among members of 
the IRB. In reviewing the research, the 
reviewers may exercise all of the au-
thorities of the IRB except that the re-
viewers may not disapprove the re-
search. A research activity may be dis-
approved only after review in accord-
ance with the non-expedited procedure 
set forth in § 27.108(b). 

(c) Each IRB which uses an expedited 
review procedure shall adopt a method 
for keeping all members advised of re-
search proposals which have been ap-
proved under the procedure. 

(d) The department or agency head 
may restrict, suspend, terminate, or 
choose not to authorize an institu-
tion’s or IRB’s use of the expedited re-
view procedure. 

[56 FR 28012, 28019, June 18, 1991, as amended 
at 70 FR 36328, June 23, 2005] 

§ 27.111 Criteria for IRB approval of 
research. 

(a) In order to approve research cov-
ered by this policy the IRB shall deter-
mine that all of the following require-
ments are satisfied: 

(1) Risks to subjects are minimized: 
(i) By using procedures which are con-
sistent with sound research design and 
which do not unnecessarily expose sub-
jects to risk, and (ii) whenever appro-
priate, by using procedures already 
being performed on the subjects for di-
agnostic or treatment purposes. 

(2) Risks to subjects are reasonable 
in relation to anticipated benefits, if 
any, to subjects, and the importance of 
the knowledge that may reasonably be 
expected to result. In evaluating risks 
and benefits, the IRB should consider 
only those risks and benefits that may 
result from the research (as distin-
guished from risks and benefits of 
therapies subjects would receive even if 
not participating in the research). The 
IRB should not consider possible long- 
range effects of applying knowledge 
gained in the research (for example, 
the possible effects of the research on 
public policy) as among those research 
risks that fall within the purview of its 
responsibility. 

(3) Selection of subjects is equitable. 
In making this assessment the IRB 
should take into account the purposes 
of the research and the setting in 
which the research will be conducted 
and should be particularly cognizant of 
the special problems of research in-
volving vulnerable populations, such as 
children, prisoners, pregnant women, 
mentally disabled persons, or economi-
cally or educationally disadvantaged 
persons. 

(4) Informed consent will be sought 
from each prospective subject or the 
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subject’s legally authorized representa-
tive, in accordance with, and to the ex-
tent required by § 27.116. 

(5) Informed consent will be appro-
priately documented, in accordance 
with, and to the extent required by 
§ 27.117. 

(6) When appropriate, the research 
plan makes adequate provision for 
monitoring the data collected to en-
sure the safety of subjects. 

(7) When appropriate, there are ade-
quate provisions to protect the privacy 
of subjects and to maintain the con-
fidentiality of data. 

(b) When some or all of the subjects 
are likely to be vulnerable to coercion 
or undue influence, such as children, 
prisoners, pregnant women, mentally 
disabled persons, or economically or 
educationally disadvantaged persons, 
additional safeguards have been in-
cluded in the study to protect the 
rights and welfare of these subjects. 

§ 27.112 Review by institution. 
Research covered by this policy that 

has been approved by an IRB may be 
subject to further appropriate review 
and approval or disapproval by officials 
of the institution. However, those offi-
cials may not approve the research if it 
has not been approved by an IRB. 

§ 27.113 Suspension or termination of 
IRB approval of research. 

An IRB shall have authority to sus-
pend or terminate approval of research 
that is not being conducted in accord-
ance with the IRB’s requirements or 
that has been associated with unex-
pected serious harm to subjects. Any 
suspension or termination of approval 
shall include a statement of the rea-
sons for the IRB’s action and shall be 
reported promptly to the investigator, 
appropriate institutional officials, and 
the department or agency head. 

(Approved by the Office of Management and 
Budget under control number 0990–0260) 

[56 FR 28012, 28019, June 18, 1991, as amended 
at 70 FR 36328, June 23, 2005] 

§ 27.114 Cooperative research. 
Cooperative research projects are 

those projects covered by this policy 

which involve more than one institu-
tion. In the conduct of cooperative re-
search projects, each institution is re-
sponsible for safeguarding the rights 
and welfare of human subjects and for 
complying with this policy. With the 
approval of the department or agency 
head, an institution participating in a 
cooperative project may enter into a 
joint review arrangement, rely upon 
the review of another qualified IRB, or 
make similar arrangements for avoid-
ing duplication of effort. 

§ 27.115 IRB records. 

(a) An institution, or when appro-
priate an IRB, shall prepare and main-
tain adequate documentation of IRB 
activities, including the following: 

(1) Copies of all research proposals re-
viewed, scientific evaluations, if any, 
that accompany the proposals, ap-
proved sample consent documents, 
progress reports submitted by inves-
tigators, and reports of injuries to sub-
jects. 

(2) Minutes of IRB meetings which 
shall be in sufficient detail to show at-
tendance at the meetings; actions 
taken by the IRB; the vote on these ac-
tions including the number of members 
voting for, against, and abstaining; the 
basis for requiring changes in or dis-
approving research; and a written sum-
mary of the discussion of controverted 
issues and their resolution. 

(3) Records of continuing review ac-
tivities. 

(4) Copies of all correspondence be-
tween the IRB and the investigators. 

(5) A list of IRB members in the same 
detail as described is § 27.103(b)(3). 

(6) Written procedures for the IRB in 
the same detail as described in 
§ 27.103(b)(4) and § 27.103(b)(5). 

(7) Statements of significant new 
findings provided to subjects, as re-
quired by § 27.116(b)(5). 

(b) The records required by this pol-
icy shall be retained for at least 3 
years, and records relating to research 
which is conducted shall be retained 
for at least 3 years after completion of 
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the research. All records shall be acces-
sible for inspection and copying by au-
thorized representatives of the depart-
ment or agency at reasonable times 
and in a reasonable manner. 

(Approved by the Office of Management and 
Budget under control number 0990–0260) 

[56 FR 28012, 28019, June 18, 1991, as amended 
at 70 FR 36328, June 23, 2005] 

§ 27.116 General requirements for in-
formed consent. 

Except as provided elsewhere in this 
policy, no investigator may involve a 
human being as a subject in research 
covered by this policy unless the inves-
tigator has obtained the legally effec-
tive informed consent of the subject or 
the subject’s legally authorized rep-
resentative. An investigator shall seek 
such consent only under circumstances 
that provide the prospective subject or 
the representative sufficient oppor-
tunity to consider whether or not to 
participate and that minimize the pos-
sibility of coercion or undue influence. 
The information that is given to the 
subject or the representative shall be 
in language understandable to the sub-
ject or the representative. No informed 
consent, whether oral or written, may 
include any exculpatory language 
through which the subject or the rep-
resentative is made to waive or appear 
to waive any of the subject’s legal 
rights, or releases or appears to release 
the investigator, the sponsor, the insti-
tution or its agents from liability for 
negligence. 

(a) Basic elements of informed con-
sent. Except as provided in paragraph 
(c) or (d) of this section, in seeking in-
formed consent the following informa-
tion shall be provided to each subject: 

(1) A statement that the study in-
volves research, an explanation of the 
purposes of the research and the ex-
pected duration of the subject’s partici-
pation, a description of the procedures 
to be followed, and identification of 
any procedures which are experi-
mental; 

(2) A description of any reasonably 
foreseeable risks or discomforts to the 
subject; 

(3) A description of any benefits to 
the subject or to others which may rea-
sonably be expected from the research; 

(4) A disclosure of appropriate alter-
native procedures or courses of treat-
ment, if any, that might be advan-
tageous to the subject; 

(5) A statement describing the ex-
tent, if any, to which confidentiality of 
records identifying the subject will be 
maintained; 

(6) For research involving more than 
minimal risk, an explanation as to 
whether any compensation and an ex-
planation as to whether any medical 
treatments are available if injury oc-
curs and, if so, what they consist of, or 
where further information may be ob-
tained; 

(7) An explanation of whom to con-
tact for answers to pertinent questions 
about the research and research sub-
jects’ rights, and whom to contact in 
the event of a research-related injury 
to the subject; and 

(8) A statement that participation is 
voluntary, refusal to participate will 
involve no penalty or loss of benefits to 
which the subject is otherwise entitled, 
and the subject may discontinue par-
ticipation at any time without penalty 
or loss of benefits to which the subject 
is otherwise entitled. 

(b) Additional elements of informed 
consent. When appropriate, one or 
more of the following elements of in-
formation shall also be provided to 
each subject: 

(1) A statement that the particular 
treatment or procedure may involve 
risks to the subject (or to the embryo 
or fetus, if the subject is or may be-
come pregnant) which are currently 
unforeseeable; 

(2) Anticipated circumstances under 
which the subject’s participation may 
be terminated by the investigator 
without regard to the subject’s con-
sent; 

(3) Any additional costs to the sub-
ject that may result from participation 
in the research; 

(4) The consequences of a subject’s 
decision to withdraw from the research 
and procedures for orderly termination 
of participation by the subject; 

(5) A statement that significant new 
findings developed during the course of 
the research which may relate to the 
subject’s willingness to continue par-
ticipation will be provided to the sub-
ject; and 
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(6) The approximate number of sub-
jects involved in the study. 

(c) An IRB may approve a consent 
procedure which does not include, or 
which alters, some or all of the ele-
ments of informed consent set forth 
above, or waive the requirement to ob-
tain informed consent provided the IRB 
finds and documents that: 

(1) The research or demonstration 
project is to be conducted by or subject 
to the approval of state or local gov-
ernment officials and is designed to 
study, evaluate, or otherwise examine: 
(i) Public benefit of service programs; 
(ii) procedures for obtaining benefits or 
services under those programs; (iii) 
possible changes in or alternatives to 
those programs or procedures; or (iv) 
possible changes in methods or levels 
of payment for benefits or services 
under those programs; and 

(2) The research could not prac-
ticably be carried out without the 
waiver or alteration. 

(d) An IRB may approve a consent 
procedure which does not include, or 
which alters, some or all of the ele-
ments of informed consent set forth in 
this section, or waive the requirements 
to obtain informed consent provided 
the IRB finds and documents that: 

(1) The research involves no more 
than minimal risk to the subjects; 

(2) The waiver or alteration will not 
adversely affect the rights and welfare 
of the subjects; 

(3) The research could not prac-
ticably be carried out without the 
waiver or alteration; and 

(4) Whenever appropriate, the sub-
jects will be provided with additional 
pertinent information after participa-
tion. 

(e) The informed consent require-
ments in this policy are not intended 
to preempt any applicable federal, 
state, or local laws which require addi-
tional information to be disclosed in 
order for informed consent to be le-
gally effective. 

(f) Nothing in this policy is intended 
to limit the authority of a physician to 
provide emergency medical care, to the 
extent the physician is permitted to do 

so under applicable federal, state, or 
local law. 

(Approved by the Office of Management and 
Budget under control number 0990–0260) 

[56 FR 28012, 28019, June 18, 1991, as amended 
at 70 FR 36328, June 23, 2005] 

§ 27.117 Documentation of informed 
consent. 

(a) Except as provided in paragraph 
(c) of this section, informed consent 
shall be documented by the use of a 
written consent form approved by the 
IRB and signed by the subject or the 
subject’s legally authorized representa-
tive. A copy shall be given to the per-
son signing the form. 

(b) Except as provided in paragraph 
(c) of this section, the consent form 
may be either of the following: 

(1) A written consent document that 
embodies the elements of informed 
consent required by § 27.116. This form 
may be read to the subject or the sub-
ject’s legally authorized representa-
tive, but in any event, the investigator 
shall give either the subject or the rep-
resentative adequate opportunity to 
read it before it is signed; or 

(2) A short form written consent doc-
ument stating that the elements of in-
formed consent required by § 27.116 
have been presented orally to the sub-
ject or the subject’s legally authorized 
representative. When this method is 
used, there shall be a witness to the 
oral presentation. Also, the IRB shall 
approve a written summary of what is 
to be said to the subject or the rep-
resentative. Only the short form itself 
is to be signed by the subject or the 
representative. However, the witness 
shall sign both the short form and a 
copy of the summary, and the person 
actually obtaining consent shall sign a 
copy of the summary. A copy of the 
summary shall be given to the subject 
or the representative, in addition to a 
copy of the short form. 

(c) An IRB may waive the require-
ment for the investigator to obtain a 
signed consent form for some or all 
subjects if it finds either: 

(1) That the only record linking the 
subject and the research would be the 
consent document and the principal 
risk would be potential harm resulting 
from a breach of confidentiality. Each 
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subject will be asked whether the sub-
ject wants documentation linking the 
subject with the research, and the sub-
ject’s wishes will govern; or 

(2) That the research presents no 
more than minimal risk of harm to 
subjects and involves no procedures for 
which written consent is normally re-
quired outside of the research context. 

In cases in which the documentation 
requirement is waived, the IRB may re-
quire the investigator to provide sub-
jects with a written statement regard-
ing the research. 

(Approved by the Office of Management and 
Budget under control number 0990–0260) 

[56 FR 28012, 28019, June 18, 1991, as amended 
at 70 FR 36328, June 23, 2005] 

§ 27.118 Applications and proposals 
lacking definite plans for involve-
ment of human subjects. 

Certain types of applications for 
grants, cooperative agreements, or con-
tracts are submitted to departments or 
agencies with the knowledge that sub-
jects may be involved within the period 
of support, but definite plans would not 
normally be set forth in the applica-
tion or proposal. These include activi-
ties such as institutional type grants 
when selection of specific projects is 
the institution’s responsibility; re-
search training grants in which the ac-
tivities involving subjects remain to be 
selected; and projects in which human 
subject’s involvement will depend upon 
completion of instruments, prior ani-
mal studies, or purification of com-
pounds. These applications need not be 
reviewed by an IRB before an award 
may be made. However, except for re-
search exempted or waived under 
§ 27.101 (b) or (i), no human subjects 
may be involved in any project sup-
ported by these awards until the 
project has been reviewed and approved 
by the IRB, as provided in this policy, 
and certification submitted, by the in-
stitution, to the department or agency. 

§ 27.119 Research undertaken without 
the intention of involving human 
subjects. 

In the event research is undertaken 
without the intention of involving 
human subjects, but it is later pro-
posed to involve human subjects in the 
research, the research shall first be re-

viewed and approved by an IRB, as pro-
vided in this policy, a certification sub-
mitted, by the institution, to the de-
partment or agency, and final approval 
given to the proposed change by the de-
partment or agency. 

§ 27.120 Evaluation and disposition of 
applications and proposals for re-
search to be conducted or sup-
ported by a Federal Department or 
Agency. 

(a) The department or agency head 
will evaluate all applications and pro-
posals involving human subjects sub-
mitted to the department or agency 
through such officers and employees of 
the department or agency and such ex-
perts and consultants as the depart-
ment or agency head determines to be 
appropriate. This evaluation will take 
into consideration the risks to the sub-
jects, the adequacy of protection 
against these risks, the potential bene-
fits of the research to the subjects and 
others, and the importance of the 
knowledge gained or to be gained. 

(b) On the basis of this evaluation, 
the department or agency head may 
approve or disapprove the application 
or proposal, or enter into negotiations 
to develop an approvable one. 

§ 27.121 [Reserved] 

§ 27.122 Use of Federal funds. 
Federal funds administered by a de-

partment or agency may not be ex-
pended for research involving human 
subjects unless the requirements of 
this policy have been satisfied. 

§ 27.123 Early termination of research 
support: Evaluation of applications 
and proposals. 

(a) The department or agency head 
may require that department or agency 
support for any project be terminated 
or suspended in the manner prescribed 
in applicable program requirements, 
when the department or agency head 
finds an institution has materially 
failed to comply with the terms of this 
policy. 

(b) In making decisions about sup-
porting or approving applications or 
proposals covered by this policy the de-
partment or agency head may take 
into account, in addition to all other 
eligibility requirements and program 
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criteria, factors such as whether the 
applicant has been subject to a termi-
nation or suspension under paragraph 
(a) of this section and whether the ap-
plicant or the person or persons who 
would direct or has have directed the 
scientific and technical aspects of an 
activity has have, in the judgment of 
the department or agency head, mate-
rially failed to discharge responsibility 
for the protection of the rights and 
welfare of human subjects (whether or 
not the research was subject to federal 
regulation). 

§ 27.124 Conditions. 
With respect to any research project 

or any class of research projects the de-
partment or agency head may impose 
additional conditions prior to or at the 
time of approval when in the judgment 
of the department or agency head addi-
tional conditions are necessary for the 
protection of human subjects. 

PART 28—NEW RESTRICTIONS ON 
LOBBYING 

Subpart A—General 

Sec. 
28.100 Conditions on use of funds. 
28.105 Definitions. 
28.110 Certification and disclosure. 

Subpart B—Activities by Own Employees 

28.200 Agency and legislative liaison. 
28.205 Professional and technical services. 
28.210 Reporting. 

Subpart C—Activities by Other Than Own 
Employees 

28.300 Professional and technical services. 

Subpart D—Penalties and Enforcement 

28.400 Penalties. 
28.405 Penalty procedures. 
28.410 Enforcement. 

Subpart E—Exemptions 

28.500 Secretary of Defense. 

Subpart F—Agency Reports 

28.600 Semi-annual compilation. 
28.605 Inspector General report. 
APPENDIX A TO PART 28—CERTIFICATION RE-

GARDING LOBBYING 
APPENDIX B TO PART 28—DISCLOSURE FORM 

TO REPORT LOBBYING 

AUTHORITY: Sec. 319, Pub. L. 101–121 (31 
U.S.C. 1352; 5 U.S.C. 301; Sec. 4, as amended, 
and sec. 5, Pub. L. 101–410, 104 Stat. 890 (28 
U.S.C. 2461 note); Pub. L. 104–134, 110 Stat. 
1321, 28 U.S.C. 2461 note. 

SOURCE: 55 FR 6737, 6748, Feb. 26, 1990, un-
less otherwise noted. 

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54 
FR 52306, December 20, 1989. 

Subpart A—General 

§ 28.100 Conditions on use of funds. 

(a) No appropriated funds may be ex-
pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
ageement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
agreement shall file with that agency a 
certification, set forth in Appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 
agreement shall file with that agency a 
disclosure form, set forth in Appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-
graph (a) of this section if paid for with 
appropriated funds. 

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
Appendix A, whether that person has 
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made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a disclosure form, set forth 
in Appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee. 

§ 28.105 Definitions. 
For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action means any 
of the following Federal actions: 

(1) The awarding of any Federal con-
tract; 

(2) The making of any Federal grant; 
(3) The making of any Federal loan; 
(4) The entering into of any coopera-

tive agreement; and, 
(5) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 
Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
including those subject to the Federal 
Acquisition Regulation (FAR), and any 
other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 

(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 
United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
title 5, U.S. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 
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(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 

(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to perfessional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-
erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
date of the submission that initiates 
agency consideration of such person for 
receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-

mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 
State, and a multi-State, regional, or 
interstate entity having governmental 
duties and powers. 

§ 28.110 Certification and disclosure. 

(a) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, 

unless such person previously filed a 
certification, and a disclosure form, if 
required, under paragraph (a) of this 
section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 
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(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 

(d) Any person who requests or re-
ceives from a person referred to in 
paragraphs (a) or (b) of this section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement, 
shall file a certification, and a disclo-
sure form, if required, to the next tier 
above. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraphs (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 
arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-
curring between December 23, 1989, and 
the date of award or commitment. 
However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 

but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 

(h) No reporting is required for an ac-
tivity paid for with appropriated funds 
if that activity is allowable under ei-
ther subpart B or C. 

Subpart B—Activities by Own 
Employees 

§ 28.200 Agency and legislative liaison. 

(a) The prohibition on the use of ap-
propriated funds, in § 28.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 
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(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Public 
Law 95–507 and other subsequent 
amendments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section. 

§ 28.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 28.100(a), does not 
apply in the case of a payment of rea-
sonable compensation made to an offi-
cer or employee of a person requesting 
or receiving a Federal contract, grant, 
loan, or cooperative agreement or an 
extension, continuation, renewal, 
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting of a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 

made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section. 

§ 28.210 Reporting. 

No reporting is required with respect 
to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person. 

Subpart C—Activities by Other 
Than Own Employees 

§ 28.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 28.100 (a), does 
not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant, 
loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal contract, grant, 
loan, or cooperative agreement. 
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(b) The reporting requirements in 
§ 28.110 (a) and (b) regarding filing a dis-
closure form by each person, if re-
quired, shall not apply with respect to 
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 

(c) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting or a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-

quirements in the actual award docu-
ments. 

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section. 

Subpart D—Penalties and 
Enforcement 

§ 28.400 Penalties. 

(a) Any person who makes an expend-
iture prohibited herein shall be subject 
to a civil penalty of not less than 
$10,000 and not more than $100,000 for 
each such expenditure made on or be-
fore October 23, 1996, and of not less 
than $11,000 and not more than $110,000 
for each such expenditure made after 
October 23, 1996. 

(b) Any person who fails to file or 
amend the disclosure form (see Appen-
dix B of this part) to be filed or amend-
ed if required herein, shall be subject 
to a civil penalty of not less than 
$10,000 and not more than $100,000 for 
each such failure occurring on or be-
fore October 23, 1996, and of not less 
than $11,000 and not more than $110,000 
for each such failure occurring after 
October 23, 1996. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 
effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 
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(e) First offenders under paragraphs 
(a) or (b) of this section shall be subject 
to a civil penalty of $10,000, absent ag-
gravating circumstances for each such 
offense committed on or before October 
23, 1996, and $11,000 for each such of-
fense committed after October 23, 1996. 
Second and subsequent offenses by per-
sons shall be subject to an appropriate 
civil penalty between $10,000 and 
$100,000 for each such offense com-
mitted on or before October 23, 1996, 
and between $11,000 and $110,000 for 
each such offense committed after Oc-
tober 23, 1996, as determined by the 
agency head or his or her designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of such civil penalty. 

[55 FR 6737, 6748, Feb. 26, 1990, as amended at 
61 FR 55095, Oct. 24, 1996] 

§ 28.405 Penalty procedures. 
Agencies shall impose and collect 

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. sections 3803 
(except subsection (c)), 3804, 3805, 3806, 
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the 
requirements herein. 

§ 28.410 Enforcement. 
The head of each agency shall take 

such actions as are necessary to ensure 
that the provisions herein are vigor-
ously implemented and enforced in 
that agency. 

Subpart E—Exemptions 

§ 28.500 Secretary of Defense. 
(a) The Secretary of Defense may ex-

empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section. 

Subpart F—Agency Reports 
§ 28.600 Semi-annual compilation. 

(a) The head of each agency shall col-
lect and compile the disclosure reports 
(see Appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
Clerk of the House of Representatives a 
report containing a compilation of the 
information contained in the disclo-
sure reports received during the six- 
month period ending on March 31 or 
September 30, respectively, of that 
year. 

(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 
the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
Services of the Senate and the House of 
Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 
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later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 
and the Clerk of the House of Rep-
resentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency. 

§ 28.605 Inspector General report. 
(a) The Inspector General, or other 

official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 
may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report. 

APPENDIX A TO PART 28—CERTIFICATION 
REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-

encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form-LLL, ‘‘Disclosure 
Form to Report Lobbying,’’ in accordance 
with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 
civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure oc-
curring on or before October 23, 1996, and of 
not less than $11,000 and not more than 
$110,000 for each such failure occurring after 
October 23, 1996. 

Statement for Loan Guarantees and Loan 
Insurance 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form-LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure occurring 
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on or before October 23, 1996, and of not less 
than $11,000 and not more than $110,000 for 

each such failure occurring after October 23, 
1996. 

[55 FR 6737, 6748, Feb. 26, 1990, as amended at 
61 FR 55095, Oct. 24, 1996] 
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APPENDIX B TO PART 28—DISCLOSURE FORM TO REPORT LOBBYING 
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PART 29 [RESERVED] 

VerDate Sep<11>2014 15:26 Mar 21, 2017 Jkt 241051 PO 00000 Frm 00233 Fmt 8010 Sfmt 8006 Y:\SGML\241051.XXX 241051 E
C

20
S

E
91

.0
03

<
/G

P
H

>

pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2020-01-15T12:32:35-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




