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failed to submit or implement in any 
material respect an acceptable capital 
restoration plan, the FDIC-supervised 
institution shall become subject to the 
provisions of section 38 of the FDI Act 
that restrict compensation paid to sen-
ior executive officers of the institution 
(section 38(f)(4) of the FDI Act). 

(4) Additional provisions applicable to 
critically undercapitalized institutions. (i) 
In addition to the provisions of section 
38 of the FDI Act described in para-
graphs (a)(2) and (a)(3) of this section, 
immediately upon receiving notice or 
being deemed to have notice, as pro-
vided in § 324.402, that the insured de-
pository institution is critically under-
capitalized, the institution is prohib-
ited from doing any of the following 
without the FDIC’s prior written ap-
proval: 

(A) Entering into any material trans-
action other than in the usual course 
of business, including any investment, 
expansion, acquisition, sale of assets, 
or other similar action with respect to 
which the depository institution is re-
quired to provide notice to the appro-
priate Federal banking agency; 

(B) Extending credit for any highly 
leveraged transaction; 

(C) Amending the institution’s char-
ter or bylaws, except to the extent nec-
essary to carry out any other require-
ment of any law, regulation, or order; 

(D) Making any material change in 
accounting methods; 

(E) Engaging in any covered trans-
action (as defined in section 23A(b) of 
the Federal Reserve Act (12 U.S.C. 
371c(b))); 

(F) Paying excessive compensation or 
bonuses; 

(G) Paying interest on new or re-
newed liabilities at a rate that would 
increase the institution’s weighted av-
erage cost of funds to a level signifi-
cantly exceeding the prevailing rates 
of interest on insured deposits in the 
institution’s normal market areas; and 

(H) Making any principal or interest 
payment on subordinated debt begin-
ning 60 days after becoming critically 
undercapitalized except that this re-
striction shall not apply, until July 15, 
1996, with respect to any subordinated 
debt outstanding on July 15, 1991, and 
not extended or otherwise renegotiated 
after July 15, 1991. 

(ii) In addition, the FDIC may fur-
ther restrict the activities of any criti-
cally undercapitalized institution to 
carry out the purposes of section 38 of 
the FDI Act. 

(iii) The FDIC-supervised institution 
must remain in compliance with the 
plan or is operating under a written 
agreement with the appropriate Fed-
eral banking agency. 

(b) Discretionary supervisory ac-
tions. In taking any action under sec-
tion 38 of the FDI Act that is within 
the FDIC’s discretion to take in con-
nection with: 

(1) An insured depository institution 
that is deemed to be undercapitalized, 
significantly undercapitalized, or criti-
cally undercapitalized, or has been re-
classified as undercapitalized, or sig-
nificantly undercapitalized; or 

(2) An officer or director of such in-
stitution, the FDIC shall follow the 
procedures for issuing directives under 
§§ 308.201 and 308.203 of this chapter, un-
less otherwise provided in section 38 of 
the FDI Act or this subpart H. 
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Subpart A—Minimum Capital 
Requirements 

§ 325.1 Scope. 
The provisions of this subpart A 

apply to those circumstances for which 
the Federal Deposit Insurance Act or 
this chapter requires an evaluation of 
the adequacy of an insured depository 
institution’s capital structure. The 
FDIC is required to evaluate capital 
before approving various applications 
by insured depository institutions. The 
FDIC also must evaluate capital, as an 
essential component, in determining 
the safety and soundness of state non-
member banks it insures and super-
vises and in determining whether de-
pository institutions are in an unsafe 
or unsound condition. This subpart A 
establishes the criteria and standards 
the FDIC will use in calculating the 
minimum leverage capital requirement 
and in determining capital adequacy. 
In addition, appendix A to this subpart 
sets forth the FDIC’s risk-based capital 
policy statement and appendix B to 
this subpart includes a statement of 
policy on capital adequacy that pro-
vides interpretational guidance as to 
how this subpart will be administered 
and enforced. In accordance with sub-
part B of part 325, the FDIC also must 
evaluate an institution’s capital for 
purposes of determining whether the 
institution is subject to the prompt 
corrective action provisions set forth 
in section 38 of the Federal Deposit In-
surance Act (12 U.S.C. 1831o). 

[58 FR 8219, Feb. 12, 1993] 

§ 325.2 Definitions. 
(a) Allowance for loan and lease losses 

means those general valuation allow-
ances that have been established 
through charges against earnings to 
absorb losses on loans and lease financ-
ing receivables. Allowances for loan 
and lease losses exclude allocated 
transfer risk reserves established pur-
suant to 12 U.S.C. 3904 and specific re-
serves created against identified losses. 

(b) Assets classified loss means: 
(1) When measured as of the date of 

examination of an insured depository 
institution, those assets that have been 
determined by an evaluation made by a 
state or federal examiner as of that 
date to be a loss; and 

(2) When measured as of any other 
date, those assets: 

(i) That have been determined— 
(A) By an evaluation made by a state 

or federal examiner at the most recent 
examination of an insured depository 
institution to be a loss; or 

(B) By evaluations made by the in-
sured depository institution since its 
most recent examination to be a loss; 
and 

(ii) That have not been charged off 
from the insured depository institu-
tion’s books or collected. 

(c) Bank means an FDIC-insured, 
state-chartered commercial or savings 
bank that is not a member of the Fed-
eral Reserve System and for which the 
FDIC is the appropriate federal bank-
ing agency pursuant to section 3(q) of 
the FDI Act (12 U.S.C. 1813(q)). 

(d) Common stockholders’ equity means 
the sum of common stock and related 
surplus, undivided profits, disclosed 
capital reserves that represent a seg-
regation of undivided profits, and for-
eign currency translation adjustments, 
less net unrealized holding losses on 
available-for-sale equity securities 
with readily determinable fair values. 

(e)(1) Control has the same meaning 
assigned to it in section 2 of the Bank 
Holding Company Act (12 U.S.C. 1841), 
and the term controlled shall be con-
strued consistently with the term con-
trol. 

(2) Exclusion for fiduciary ownership. 
No insured depository institution or 
company controls another insured de-
pository institution or company by vir-
tue of its ownership or control of 
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