AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Department of Commerce

1371.106 Delivery and shifting of the
vessel.

Insert clause 1352.271-75, Delivery and
Shifting of the Vessel, in all solicitations
and contracts for ship repair to be per-
formed at the contractor’s facility.

1371.107 Performance.

Insert clause 1352.271-76, Performance,
in all solicitations and contracts for
ship construction and ship repair.

1371.108 Delays.

Insert clause 1352.271-77, Delays, in all
solicitations and contracts for ship re-
pair.

1371.109 Minimization of delay due to
Government furnished property.

Insert clause 1352.271-78, Minimization
of Delay Due to Government Furnished
Property, in all solicitations and con-
tracts for ship construction and ship
repair.

1371.110 Liability and insurance.

Insert clause 1352.271-79, Liability and
Insurance, in all solicitations and con-
tracts for ship repair.

1371.111 Title.

Insert clause 1352.271-80, Title, in all
solicitations and contracts for ship re-
pair.

1371.112 Discharge of liens.

Insert clause 1352.271-81, Discharge of
Liens, in all solicitations and contracts
for ship construction and ship repair.

1371.113 Department of Labor occupa-
tional safety and health standards
for ship repair.

Insert clause 1352.271-82, Department
of Labor Occupational Safety and Health
Standards for Ship Repair, in all solici-
tations and contracts for ship repair.

1371.121

1371.114 Government review, com-
ment, acceptance, and approval.
Insert clause 1352.271-83, Government
Review, Comment, Acceptance and Ap-
proval, in all solicitations and con-
tracts for ship construction and ship
repair.

1371.115 Access to the vessel.

Insert clause 1352.271-84, Access to the
Vessel, in all solicitations and con-
tracts for ship construction and ship
repair.

1371.116 Documentation of requests
for equitable adjustment.

Insert clause 1352.271-85, Documenta-
tion of Requests for Equitable Adjustment,
in all solicitations and contracts for
ship construction and ship repair.

1371.117 Lay days.

Insert clause 1352.271-86, Lay Days, in
all solicitations and contracts for ship
repair.

1371.118 Changes—ship repair.

Insert clause 1352.271-87, Changes—
Ship Repair, in all solicitations and
contracts for ship repair.

1371.119 Guarantees.

Insert clause 1352.271-88, Guarantees,
in all solicitations and contracts for
ship construction and ship repair.

1371.120 Temporary services.

Insert clause 1352.271-89, Temporary
Services, in all solicitations and con-
tracts for ship repair.

1371.121 Insurance requirements.

Insert clause 1352.271-90, Insurance
Requirements, in all solicitations and
contracts for ship construction and
ship repair.

PARTS 1372-1399 [RESERVED]
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SUBCHAPTER A—GENERAL

PART 1400 [RESERVED]

PART 1401—DEPARTMENT OF THE
INTERIOR ACQUISITION REGULA-
TION SYSTEM

Subpart 1401.1—Purpose, Authority,
Issuance

Sec.
1401.105-3 Copies.

Subpart 1401.2—Administration

1401.201 Maintenance of the Federal Acqui-
sition Regulation (FAR).

1401.201-1 The Civilian Agency Acquisition
Council (CAAC).

Subpart 1401.3—Agency Acquisition
Regulations

1401.301 Policy.

1401.301-70 Definitions.

1401.301-80 Policy.

1401.303 Publication and codification.

1401.304 Agency control and compliance pro-
cedures.

1401.370 Acquisition Managers’ Partnership.

Subpart 1401.4—Deviations from the FAR
and DIAR

1401.403 Individual deviations.

1401.404 Class deviations.

1401.405 Deviations pertaining to treaties
and executive agreements.

Subpart 1401.6—Career Development,
Contracting Authority, and Responsibilities

1401.601 General.

1401.602 Contracting officers.

1401.602-1 Authority.

1401.602-3 Ratification of unauthorized com-
mitments.

1401.603 Selection, appointment and termi-
nation of appointment.

1401.603-1 General.

1401.603-2 Selection.

1401.603-3 Appointment.

1401.670 Contracting officers’
tives.

1401.670-1 Contract clause.

representa-

Subpart 1401.70—Acquisition Reviews

1401.7000 Scope of subpart.

1401.7001 Review and approval of contract
actions.

1401.7001-1 Review and approval by Assist-
ant Secretaries.

1401.7001-2 Legal review by the Office of the
Solicitor.

1401.7001-3 Administrative review and ap-
proval by bureaus and offices.

1401.7001-4 Acquisition performance meas-
urement systems.

1401.7001-5 Acquisition
views (AMRSs).

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Management Re-

Subpart 1401.1—Purpose,
Authority, Issuance

1401.105-3 Copies.

Copies of the Department of the Inte-
rior Acquisition Regulation (DIAR) and
Department-wide internal guidance
may be obtained from the Office of Ac-
quisition and Property Management,
Office of the Secretary, U.S. Depart-
ment of the Interior, 1849 C Street (MS
2607-MIB), NW., Washington, DC 20240.
Additional information on DOI may be
obtained on the Internet at htip:/
www.doi.gov/pam.

Subpart 1401.2—Administration

1401.201 Maintenance of the Federal
Acquisition Regulation (FAR).

1401.201-1 The Civilian Agency Acqui-
sition Council (CAAC).

The Department of the Interior is
represented on the CAAC by a member
of the Office of Acquisition and Prop-
erty Management (PAM).

Subpart 1401.3—Agency
Acquisition Regulations

1401.301 Policy.

(a)(1) Subject to the authorities in
paragraph (c) of this section, the De-
partment issues acquisition regula-
tions which implement or supplement
the FAR under the DIAR System. The
regulation, as part of the FAR system,
is issued in accordance with the policy
in FAR 1.301(a)(1).

(2) Subject to the authorities in para-
graph (c¢) of this section, the Depart-
ment also issues internal guidance and
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1401.301-70

instructions under the DIAR System in
accordance with the policy in FAR
1.301(a)(2).

(b) Public participation in promul-
gating acquisition regulations, which
are published in the FEDERAL REG-
ISTER, shall follow the Department’s
rulemaking procedures prescribed in
Part 318, Chapter 5 of the Depart-
mental Manual (318 DM 5) and the pro-
cedures in FAR Subpart 1.5.

(c) Regulations and internal guidance
under the DIAR System are issued pur-
suant to the authority of the Secretary
of the Interior under 5 U.S.C. 301 and 40
U.S.C. 486(c). This authority has been
delegated to the Assistant Secretary—
Policy, Management and Budget under
Part 209, Chapter 4.1A of the Depart-
mental Manual (209 DM 4.1A).

1401.301-70 Definitions.

(a) “Implement,” as used in this sub-
part, means coverage that expands
upon or specifically indicates the man-
ner of compliance with related higher
level coverage.

(b) ‘“‘Supplement,” as used in this
subpart, means material for which
there is no counterpart in higher-level
coverage.

1401.301-80 Policy.

Indian Affairs must use the negotia-
tion authority of the Buy Indian Act,
25 U.S.C. 47 to give preference to Indi-
ans whenever using that authority is
authorized and feasible. The Buy In-
dian Act requires that, so far as may be
feasible, Indian labor must be em-
ployed, and purchases of the products
of Indian industry may be made in
open market at the discretion of the
Secretary of the Interior. This require-
ment applies notwithstanding any
other law and applies to all products of
industry, including printing.

[78 FR 34271, June 7, 2013]

1401.303 Publication and codification.

(a)(1) Implementing and
supplementing regulations issued
under the DIAR System are codified
under Chapter 14 in Title 48, Code of
Federal Regulations and shall parallel
the FAR in format, arrangement, and
numbering system.

48 CFR Ch. 14 (10-1-16 Edition)

(2)(i) Department-wide regulations
are assigned parts 1401 through 1479
under 48 CFR, Chapter 14.

(ii) Where material in the FAR re-
quires no implementation, there will
be no corresponding number in the
DIAR. Thus, there are gaps in the
DIAR sequence of numbers where the
FAR, as written, is deemed adequate.
Supplemental material shall be num-
bered as specified in FAR 1.303.

(3) Bureau-wide regulations are au-
thorized for codification in Appendices
to Chapter 14, as assigned by the Direc-
tor, PAM, in accordance with
1401.304(a)(3).

(b) Regulations implementing the
FAR or DIAR are numbered using
Parts 1401 through 1479. Supplemental
material is numbered using Parts 1480
through 1499. Numbers for imple-
menting or supplementing regulations
by bureaus/offices are preceded by a
prefix to the number 14 (indicating
Chapter 14-DIAR) for the organization
indicated by lettered appendices as fol-
lows:

(1) Bureau of Indian Affairs—BIA

(2) Bureau of Reclamation—WBR

(3) National Business Center—NBC

(4) Bureau of Land Management—
LLM

(5) U.S. Geological Survey—WGS

(6) Office of Surface Mining Reclama-
tion & Enforcement—LSM

(7) Minerals Management Service—
LMS

(8) National Park Service—FNP

(9) U.S. Fish and Wildlife Service—
FWS

(c) e.g., FAR 1.3 then DIAR 1401.3 [De-
partment level] then in Appendix A,
BIA 1401.3 [Bureau level].

1401.304 Agency control and compli-
ance procedures.

(a)(1) The DIAR System is under the
direct oversight and control of the Di-
rector, PAM, who is responsible for re-
viewing and preparing the issuance of
all Department-wide and bureau-wide
acquisition regulations published in
the FEDERAL REGISTER to ensure com-
pliance with FAR Part 1. Review proce-
dures are contained in Part 401 of the
Departmental Manual (401 DM) and
paragraph (a)(3) of this section. One

780



Department of the Interior

copy of all material issued shall be fur-
nished to the Director, PAM, at the
time of issuance.

(2) The Director, PAM, is also respon-
sible for reviewing and issuing unpub-
lished Department-wide internal guid-
ance under the DIAR System.

(3) A bureau wishing to issue bureau-
wide regulations shall submit a request
to the Director, PAM, for authority to
proceed with the regulation. The re-
quest shall include a justification for
the regulation and a proposed outline
of the regulation and the significant
contents of the coverage to be in-
cluded. The Director, PAM, shall re-
view the request to determine whether
the regulation should be considered for
inclusion in the DIAR or FAR. If a de-
termination is made that the regula-
tion is appropriate for inclusion in the
DIAR or FAR, PAM will process the
regulation accordingly. If a determina-
tion is made that the regulation is ap-
propriate for inclusion in bureau-wide
regulations only, the Director, PAM,
shall assign an appendix to 48 CFR
Chapter 14 and authorization shall be
granted for the bureau to proceed with
the regulation in accordance with the
procedures referenced in 1401.301(b).
Rulemaking notices shall be submitted
to the Director, PAM, for processing of
AS/PMB approval under 401 DM 1.4C(3),
before the appropriate program Assist-
ant Secretary signs them.

(4) HCAs are responsible for estab-
lishing and implementing formal pro-
cedures for oversight and control of all
unpublished bureau-wide internal guid-
ance issued to implement FAR or DIAR
requirements. The Director, PAM,
shall review and approve these proce-
dures and they shall include:

(i) Provisions for centralized issuance
of all guidance and instructions using a
directives system;

(ii) Methods for periodic review and
updating of all issuances;

(iii) Distribution processes which en-
sure timely receipt by all affected con-
tracting offices; and

(iv) Provisions for maintaining com-
pliance with FAR 1.304.

(b) The Director, PAM, is responsible
for evaluating coverage under the
DIAR System to determine applica-
bility to other agencies and for recom-

1401.404

mending coverage to the FAR Secre-
tariat for inclusion in the FAR.

1401.370 Acquisition Managers’ Part-
nership.

(a) The Acquisition Managers’ Part-
nership (AMP) is a forum for DOI’s sen-
ior acquisition management commu-
nity to work cooperatively and con-
tinuously to improve the management,
efficiency and effectiveness of its pro-
curement services in support of DOI’s
mission.

(b) The AMP consists of the BPCs
and representatives from PAM and
OSDBU.

(c) The AMP Charter provides that
the Chairperson and Associate Chair-
person are leadership roles that will ro-
tate annually. The AMP Chairperson
determines when the partnership will
meet and develops meeting agendas.
The Chairperson will distribute the
meeting minutes to all members.

Subpart 1401.4—Deviations from
the FAR and DIAR

1401.403 Individual deviations.

(a) The Director, PAM, is authorized
to approve deviations of FAR provi-
sions (see FAR 1.4) or DIAR provisions
which affect only one contracting ac-
tion.

(b) Requests for deviations under
paragraph (a) of this section shall be
submitted by the BPC and include jus-
tification for the deviation.

(c) A copy of the approved deviation
shall be included in the contract file.

1401.404 Class deviations.

(a) The Director, PAM, is authorized
to approve class deviations of FAR or
DIAR provisions which affect more
than one contracting action.

(b) Requests for deviations under
paragraph (a) of this section shall be
submitted by the HCA and include jus-
tification for the deviation and the
number of contracting actions which
will be affected.

(c) For a FAR class deviation the Di-
rector, PAM, shall consult with the
CAAC, as required in FAR 1.404(a)(1),
before authorizing the deviation.

(d) A copy of each approved class de-
viation shall be referenced in the con-
tract file.
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1401.405

(e) Recommended revisions to the
FAR and a copy of each approved class
FAR deviation shall be transmitted to
the FAR Secretariat by the Director,
PAM, as required in FAR 1.404.

1401.405 Deviations pertaining to trea-
ties and executive agreements.

(a) The Director, PAM, is responsible
for transmitting to the FAR Secre-
tariat the information required in FAR
1.405(d).

(b) For deviations not authorized by
FAR 1.405(b) or (c), the Director, PAM,
shall process the request for deviation
through the FAR Secretariat.

(c) Deviations authorized or re-
quested under paragraph (d) or (e) of
this section shall be submitted by the
HCA to the Director, PAM for further
action.

Subpart 1401.6—Career Develop-
ment, Coniracting Authority,
and Responsibilities

1401.601 General.

(a) The authority and responsibility
vested in the Secretary to contract for
authorized supplies and services is del-
egated to Assistant Secretaries.

(b) The contracting authority and re-
sponsibility delegated to Assistant
Secretaries may be redelegated to
heads of bureaus and offices under
their supervision in accordance with
200 DM 3. Such redelegations are pub-
lished in bureau chapters of the Part
200 series of the Departmental Manual.

(c) Bureau heads and assistant or as-
sociate heads thereof (known as HCAs
as defined in 1402.1) may redelegate
contracting authority only as pre-
scribed in 1401.603.

1401.602 Contracting officers.

1401.602-1 Authority.

Information on the limits of CO’s au-
thority shall be maintained by the
HCA as required in FAR 1.602-1.

1401.602-3 Ratification of unauthor-
ized commitments.

(a) The HCA may redelegate ratifica-
tion authority to the CCO as defined in
Subpart 1402.1 and implemented in bu-
reau procedures.

48 CFR Ch. 14 (10-1-16 Edition)

(b) Legal concurrence is required
prior to ratification of unauthorized
actions for amounts greater than the
micropurchase threshold.

(c) Nonratifiable commitments shall
be coordinated with the SOL.

1401.603 Selection, appointment and
termination of appointment.

1401.603-1 General.

BPCs are authorized to select and ap-
point COs and terminate their appoint-
ment as prescribed in the Department’s
Certificate of Appointment (COA) Man-
ual. Copies of the manual may be ob-
tained at http://www.doi.gov/pam/
Acqworkfor.html.

1401.603-2 Selection.

COs, regardless of series or organiza-
tional placement, must be certified at
a level commensurate with their ap-
pointment level, as prescribed in the
Department’s Federal Acquisition Cer-
tification in Contracting (FAC-C) Pro-
gram Manual. Director, PAM, is the
approving authority for all new and re-
instated FAC-C certifications. BPCs
are authorized to approve renewal
FAC-C certifications.

1401.603-3 Appointment.

Purchase card holders may be ap-
pointed in writing or in accordance
with the bureau/office procedures with-
in the constraints of DOI Integrated
Charge Card Program Policy Manual
located at hitp://www.doi.gov/pam/
chargecard. Additional guidance is
available in the GSA Smart Pay pro-
gram at http:/www.gsa.gov/smartpay.

1401.670 Contracting
resentatives.

officers’ rep-

When a CO elects to appoint an indi-
vidual to act as an authorized rep-
resentative in the administration of a
contract, the CO must notify the con-
tractor of the COR appointment in
writing, and provide the name and con-
tact information of the COR.

[76 FR 50141, Aug. 12, 2011]
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1401.670-1 Contract clause.

Insert the clause at 1452.201-70 in so-
licitations and contracts under which a
COR will be appointed.

[76 FR 50141, Aug. 12, 2011]

Subpart 1401.70—Acquisition
Reviews

1401.7000 Scope of subpart.

This subpart sets forth requirements
for review and approval of contract ac-
tions and the conduct of acquisition
management reviews.

1401.7001 Review and approval of con-
tract actions.

1401.7001-1 Review and approval by
Assistant Secretaries.

Contract actions shall be reviewed
and approved by Assistant Secretaries
as prescribed in 211-255 DM. Their ap-
provals shall be obtained before re-
questing any other approvals pre-
scribed in the DIAR.

1401.7001-2 Legal review by the Office
of the Solicitor.

The Office of the Solicitor (SOL) will
review for legal sufficiency selected
types and portions of contract actions
from Bureaus and offices as required by
the FAR, DIAR, and Department-wide
policy. COs may request SOL advice or
guidance on acquisition-related mat-
ters at any time. Matters related to
legal sufficiency reviews that cannot
be resolved between the respective CO
and SOL Attorney-Advisor must be
submitted for resolution to the HCA
and the Assistant Solicitor for Acquisi-
tions and Intellectual Property, Wash-
ington, DC.

1401.7001-3 Administrative review and
approval by bureaus and offices.

(a) Administrative review and ap-
proval requirements for contract ac-
tions shall be established by the HCA
and issued as internal bureau proce-
dures. At a minimum, the review and
approval requirements must address a
representative percentage of the over-
all contract actions within a bureau/of-
fice. The procedures shall include:

(1) Identifying the type and dollar
amounts of the actions to be reviewed

Pt. 1402

based on the volume and nature of the
contracting office workload;

(2) Designating the stage(s) in the ac-
quisition process when the review(s)
shall be performed;

(3) Establishing review and approval
levels based on the type and dollar
amount of the action and the capabili-
ties of the reviewing office;

(4) Specifying what information is re-
quired to review the action, which in-
cludes creating a review and approval
form and mechanism for following up
on the correction of deficiencies noted
in the review; and

(5) Providing for periodic review of
procedures and revision as required, to
assure necessary controls are main-
tained.

1401.7001-4 Acquisition performance
measurement systems.

(a) The acquisition performance

measurement system is a three-

pronged approach that includes self as-
sessment, statistical data for valida-
tion and flexible quality reviews and
assessment techniques. This system is
required to:

(1) Evaluate the effectiveness and ef-
ficiency of bureau and office acquisi-
tion systems;

(2) Assess the adequacy of policies,
procedures and regulations governing
the acquisition process; and

(3) Identify and implement changes
necessary to improve the systems.

(b) HCA’s are responsible for ensuring
contracting activity compliance with
law and regulations through the review
and oversight process.

1401.7001-5 Acquisition Management
Reviews.
Acquisition Management Reviews

(AMRs) are to be conducted using the
Government Accountability Office’s
(GAO) ‘“‘“Framework for Assessing the
Acquisition Function at Federal Agen-
cies” available at http:/www.gao.gov/
new.items/d05218g.pdf.

PART 1402—DEFINITIONS OF
WORDS AND TERMS

Subpart 1402.1—Definitions

Sec.
1402.101 Definitions.
1402.170 Acronyms.
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1402.101

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1402.1—Definitions

1402.101 Definitions.

As used in this part:

Bureau procurement chief (BPC) is de-
fined as the senior GS-1102 official in a
bureau or office. His/her authority may
be delegated, unless specified other-
wise, to the CCO. If the BPC is also the
CO for an action requiring approval of
the BPC, then approval shall be at the
HCA level.

Chief of the contracting office (CCO) is
defined as the senior GS-1102 within a
contracting office unless otherwise
specified by bureau/office regulation. If
the CCO is also the Contracting Officer
(CO) for an action requiring approval of
the CCO, then approval shall be at a
level above the CCO in accordance with
bureau procedures.

Contracting activity is defined as an
office with delegated procurement au-
thority. Within the Office of the Sec-
retary (0OS), the Office of Inspector
General (OIG) is a contracting activity.
The National Business Center (NBC) con-
tracts for the OS.

Head of the agency (also called
‘“‘agency head’’) is defined as the Sec-
retary of the Interior and the Assistant
Secretary—Policy, Management and
Budget (AS/PMB).

Head of the contracting activity (HCA)
is defined as the assistant or associate
administrative head of each bureau and
office who has overall responsibility
for managing contracting. In reference
to the OS, the HCAs are the Assistant
Inspector General for Management and
Policy and the Director, NBC. The au-
thority of the HCA may be redelegated
to the BPC unless otherwise specified.

Senior procurement executive is defined
as the Director, Office of Acquisition
and Property Management (PAM).

1402.170 Acronyms.

A&E Architect & Engineering

ACMIS Acquisition Career Manage-
ment Information System

AMP Acquisition Manager’s Partner-
ship

48 CFR Ch. 14 (10-1-16 Edition)

AMR Acquisition Management Re-
view

AS/PMB Assistant Secretary—Policy,
Management and Budget

BPA Blanket Purchase Agreement

BPC Bureau Procurement Chief

CA Competition Advocate

CAAC Civilian Agency Acquisition
Council

CAS Cost Accounting Standards

CASB Cost Accounting Standards
Board

CBCA Civilian Board of Contract Ap-
peals

CCO Chief of the Contracting Office

CERCLA Comprehensive Environ-
mental Response, Compensation and
Liability Act

CFR Code of Federal Regulations

CIO Chief Information Officer

CO Contracting Officer

COA Certificate of Appointment

COI Conflicts of Interest

COR Contracting Officer’s Represent-
ative

COTR Contracting Officer’s Technical
Representative

DISP Defense
Program

DM Departmental Manual

DOI Department of the Interior

DOL Department of Labor

EC Electronic Commerce

FAR Federal Acquisition Regulation

FBMS Financial Business Manage-
ment System

FPDS—NG Federal Procurement Data
System—Next Generation

GAO Government Accountability Of-
fice

GIDEP Government-Industry
Exchange Program

GPE Government Point of Entry

GPO Government Printing Office

GSA General Services Administration

GSBCA General Services Board of
Contract Appeals

HCA Head of the Contracting Activity

IT Information Technology

IPMD Interior Property Management
Directives

MBDA Minority Business
ment Agency

OCIO Office of Chief Information Offi-
cer

OIG/IG Office of Inspector General/In-
spector General

OFPP Office of Federal Procurement
Policy

Industrial Security

Data

Develop-
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OHA Office of Hearings and Appeals

OMB Office of Management and Budg-
et

OS Office of the Secretary

OSDBU Office of Small and Disadvan-
taged Business Utilization

PAM Office of Acquisition and Prop-
erty Management

PMO Property Management Officer

PNM Procurement Negotiation
Memorandum

SAT Simplified Acquisition Threshold

SBA Small Business Administration

SBS Small Business Specialist

SOL Office of the Solicitor

TFM Treasury Financial Manual

U.S.C. United States Code

VECP Value Engineering Change Pro-
posal

[75 FR 19829, Apr. 15, 2010, as amended at 76
FR 50141, Aug. 12, 2011]

PART 1403—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Subpart 1403.1—Safeguards

Sec.

1403.101 Standards of conduct.

1403.101-3 Agency regulations.

1403.101-70 Technical evaluators and advi-
sors.

1403.104 Procurement integrity.

1403.104-2 Applicability.

1403.104-4 Disclosure, protection and mark-
ing of contractor bid or proposal infor-
mation and source selection information.

1403.104-7 Violations or possible violations.

Subpart 1403.2—Contractor Gratuities to
Government Personnel

1403.203 Reporting suspected violations of
the Gratuities clause.
1403.204 Treatment of violations.

Subpart 1403.3—Reports of Suspected
Antitrust Violations

1403.303 Reporting suspected antitrust vio-
lations.

Subpart 1403.4—Contingent Fees

1403.405 Misrepresentations or violations of
the Covenant Against Contingent Fees.

Subpart 1403.5—Other Improper Business
Practices

1403.570 Restrictions on contractor adver-
tising.

1403.101-3

1403.570-1 Policy.
1403.570-2 Procedures.
1403.570-3 Contract clause.

Subpart 1403.6—Contracts With Govern-
ment Employees or Organizations
Owned or Controlled by Them

1403.602 Exceptions.
1403.603 Responsibilities of the contracting
officer.

Subpart 1403.7—Voiding and Rescinding
Contracts

1403.704 Policy.
1403.705 Procedures.

Subpart 1403.8—Limitation on the Payment
of Funds to Influence Federal Transactions

1403.804 Policy.
1403.806 Processing suspected violations.

Subpart 1403.10—Contractor Code of
Business Ethics and Conduct

1403.1004 Contract clause.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1403.1—Safeguards
1403.101 Standards of conduct.

1403.101-3 Agency regulations.

(a) Policy. DOI regulations governing
the conduct and responsibilities of reg-
ular and special employees are con-
tained in 43 CFR part 20. Additional
guidance is contained in the DOI publi-
cation ‘“‘Ethics Guide for Department
of the Interior Employees.” Copies of
the Guide can be obtained from the Bu-
reau/Office Ethics Office or on the
Internet at http:/www.doi.gov/ethics/.
With regard to the provisions of 43 CFR
part 20, officials who participate per-
sonally and substantially in DOI pro-
curements (as defined in FAR 3.104-3),
may not solicit or accept any gift, gra-
tuity, favor, entertainment, loan or
anything of monetary value from a
competing contractor during the con-
duct of a procurement.

(b)(1) Officials may not accept or so-
licit from any competing contractor
any services that involve the develop-
ment of specifications, statements of
work, evaluation criteria, or formal
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1403.101-70

cost estimates to be used in a procure-
ment unless such services are formally
contracted for pursuant to the FAR
and DIAR, and until the organizational
COI provisions in FAR Subpart 9.5 have
been fully addressed. This does not pre-
clude COs from issuing formal Requests
for Comment (RFC) or draft RFPs.

(2) IT resources shall not be accepted,
installed or utilized by the Department
on a no cost, free of charge basis (this
includes donated equipment but not
public domain software), except as per-
mitted by law.

1403.101-70 Technical evaluators and
advisors.

(a) Technical evaluators and advi-
sors, including members of proposal
evaluation committees, must render
impartial, technically sound, and ob-
jective assistance and advice.

(b) With the exception of contracting
personnel, proposal evaluators and ad-
visors are not required to file a Con-
fidential Financial Disclosure Report
(SF450) unless they occupy positions
identified in 43 CFR 20.735.30(b). There-
fore, when an individual is appointed as
an evaluator or advisor, he/she must
sign and return to the CO a Conflict of
Interest Certificate in a format ap-
proved by the HCA. If a potential COI
exists, the appointee must not be al-
lowed to evaluate or advise on an
offeror’s proposal until the conflict has
been resolved with the servicing Ethics
Counselor.

(¢) During the evaluation process,
each evaluator and advisor is respon-
sible for ensuring that there are no fi-
nancial or employment interests that
conflict or give the appearance of con-
flicting with his or her duty to evalu-
ate proposals impartially and objec-
tively. Examples of situations that
may be prohibited or represent a poten-
tial COI include:

(1) Financial interest, including
stocks and bonds, in a firm that sub-
mits, or is expected to submit, an offer
in response to the solicitation;

(2) Outstanding financial commit-
ments to any actual or potential offer-
or;

(3) Employment in any capacity,
even if otherwise permissible, by any
actual or potential offeror;

48 CFR Ch. 14 (10-1-16 Edition)

(4) Employment within the last 12
months by an actual or potential offer-
or;

(5) Any non-vested pension or re-em-
ployment rights, or interest in profit
sharing or stock bonus plans arising
out of past employment by an actual or
potential offeror; or

(6) Employment of any member of
the immediate family by an actual or
potential offeror.

(d) Bureaus shall include a notice
similar to the following in all cor-
respondence notifying employees of ap-
pointments to serve as technical eval-
uators or advisors, formally called

Technical Evaluation Panels (TEP)
and/or Source Evaluation Boards
(SEB):

You shall not solicit or accept any gift,
gratuity, favor, entertainment, loan, or any-
thing of monetary value from a competing
contractor involved in any action for which
you participate personally and substantially
under this delegation of authority. You are
also reminded of other conduct prohibitions
in FAR 3.104-3, including negotiating with
competing contractors for future employ-
ment, disclosure of contractor bid or pro-
posal information or source selection infor-
mation, and post-Government employment
restrictions.

Such notice shall include an acknowledge-
ment of receipt signed and returned by the
employee.

1403.104 Procurement integrity.

1403.104-2 Applicability.

Construction contracts (or sub-
contracts in such cases where the trib-
al contractor has subcontracted the ac-
tivity) awarded under the authority of
the Indian Self-Determination and
Education Assistance Act, Public Law
93-638, as amended, are subject to the
provisions promulgated under that Act.

1403.104-4 Disclosure, protection, and
marking of contractor bid or pro-
posal information and source selec-
tion information.

(a) The following classes of persons
may be authorized access to contractor
bid or proposal information and source
selection information to the extent
necessary to accomplish their requisite
duties and responsibilities with respect
to a particular procurement:

(1) Individuals who generate contract
requirements, including program and
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technical experts involved in the devel-
opment of statements of work, speci-
fications or similar documents;

(2) Contracting personnel acting in
support of the CO;

(38) Secretarial, clerical and adminis-
trative personnel of the contracting ac-
tivity directly involved in the procure-
ment;

(4) Supervisors in the CO’s chain of
command;

(5) Attorneys in the SOL;

(6) OIG contract auditors, and audi-
tors of other agencies such as the De-
fense Contract Audit Agency (DCAA)
and DHHS when requested to perform
contract audits by the OIG;

(7) Engineers and other technical
support personnel who provide support
to the CO;

(8) Small Business Technical Advi-
sors and BUDS;

(9) SBA personnel responsible for re-
viewing determinations related to set-
aside acquisitions, determining the
small business status of offerors, proc-
essing applications for Certificates of
Competency, reviewing subcontracting
plans, or awarding contracts under the
8(a) program;

(10) Personnel in DOL responsible for
making eligibility determinations or
for processing preaward EEO clear-
ances;

(11) Personnel who review bid pro-
tests in the GAO and the CBCA;

(12) Personnel serving on technical
evaluation boards or source selection
evaluation boards;

(13) Contract clearance personnel;

(14) Departmental and bureau/office
Competition Advocates;

(15) Personnel in the Congressional
liaison offices;

(16) Agency ethics official and serv-
icing Ethics Counselors;

(17) Members of Congress and mem-
bers of their staff. (See also DIAR
1405.403.); and

(18) Anyone specifically authorized
by the CO.

1403.104-7 Violations or possible viola-
tions.

(a)(1) The CO’s determination that
there is no impact on the procurement
due to a possible violation of the Pro-
curement Integrity Act and decision to
proceed with contract award shall re-

1403.204

ceive concurrence from an individual
one level above the CO.

(2) In case of nonconcurrence with
the CO’s determination, the HCA shall
provide a copy of the reported violation
and recommended action to the OIG in
accordance with Part 111 DM 3. The
CO, in consultation with the SOL and
the OIG, must justify the compelling
circumstances for immediate award
and obtain approval to proceed from
the BPC without the power of redelega-
tion. Copies of the determination to
proceed with the award will be sent to
the Director, PAM, for submission to
the AS/PMB.

Subpart 1403.2—Contractor Gratu-
ities to Government Per-
sonnel

1403.203 Reporting suspected viola-
tions of the Gratuities clause.

When suspected violations of the
clause at FAR 52.203-3, Gratuities, be-
come known to a Federal Government
employee, the matter shall be reported,
in writing, to the cognizant CO or the
CO’s supervisor, as appropriate. The re-
port shall clearly state the alleged cir-
cumstances surrounding the incident
or incidents in which the contractor of-
fered or gave a gratuity to a Federal
Government employee and intended to
obtain a contract or favorable treat-
ment under a contract because of the
gratuity. The date(s), location(s) and
name(s) of all parties involved in the
incident shall be included in the report.

1403.204 Treatment of violations.

(a) The CO will provide the con-
tractor with a formal notice that sum-
marizes the events involving the sus-
pected violation and affords the con-
tractor the opportunity to take the ac-
tion(s) listed under FAR 3.204(b). The
notice shall contain a time limit for
reply and shall be sent by certified
mail return receipt requested. The CO
will submit the report, additional docu-
mentary evidence and other pertinent
information to the HCA for disposition
with a recommended course of action.
A copy of this submission must also be
sent to the Deputy Assistant Inspector
General for Investigations. In consulta-
tion with the SOL and the OIG, and
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based on the results of any further dis-
cussion with the contractor, its coun-
sel or witnesses, the HCA may make a
recommendation to the Director, PAM,
pursuant to FAR 3.204(c) and shall pro-
vide formal notice to the contractor of
such recommendation.

(b) If the decision involves the termi-
nation of a contract (see FAR
3.204(c)(1)), the CO will be responsible
for implementing the decision.

Subpart 1403.3—Reports of
Suspected Antitrust Violations

1403.303 Reporting
trust violations.

suspected anti-

(a) Reports on suspected violations of
antitrust laws as required by FAR 3.303
shall be prepared by the CO, reviewed
by the SOL, and submitted by the HCA
directly to the Attorney General, De-
partment of Justice. A copy of this
submission must also be sent to the
Deputy Assistant Inspector General for
Investigations.

(b) Depending on the nature of the
suspected violation or the disposition
of the matter, the HCA may rec-
ommend debarment or suspension in
accordance with FAR 9.406-2(a)(2) or
9.407-2(a)(2) and subpart 1409.4.

Subpart 1403.4—Contingent Fees

1403.405 Misrepresentation or viola-
tions of the Covenant Against Con-
tingent Fees.

(a) In addition to notifying the CO,
the matter must also be reported to
the Deputy Assistant Inspector Gen-
eral for Investigations and the HCA.

(b) The HCA may recommend debar-
ment and suspension in accordance
with Subpart 1409.4.

(c) The CCO shall consult with the
SOL and OIG prior to forwarding a re-
port of suspected fraudulent or crimi-
nal violations to the Department of
Justice for action.

48 CFR Ch. 14 (10-1-16 Edition)

Subpart 1403.5—O0Other Improper
Business Practices

1403.570 Restrictions on
advertising.

contractor

1403.570-1 Policy.

Award of a contract does not signify
endorsement of the supplies or services
purchased, nor does it signify agree-
ment with any views espoused by offi-
cials of the awardee. It is vital to the
integrity of the procurement system to
avoid even the appearance of an im-
proper preference toward a particular
vendor. Therefore, contractors shall
not be permitted to publicize, or other-
wise circulate, promotional materials
that state or imply Governmental en-
dorsement of a product, service or posi-
tion which the contractor represents.

1403.570-2 Procedures.

If a contractor requests a determina-
tion as to the propriety of such pro-
motional material, the response shall
be coordinated with the cognizant Pub-
lic Affairs Office and Ethics Officer.

1403.570-3 Contract clause.

CO’s shall include the clause at
1452.203-70, Restriction on Endorse-
ments, in all solicitations, contracts
and agreements which are not executed
in accordance with FAR Parts 12 or 13.

Subpart 1403.6—Contracts With
Government Employees or
Organizations Owned or Con-
frolled by Them

1403.602 Exceptions.

The HCA, without the power of re-
delegation, is authorized to except a
contract from the policy in FAR 3.601.
However, no exceptions may be granted
where the proposed contractor is owned
or controlled by a Government em-
ployee or one or more members of the
employee’s immediate family and the
employee or any subordinate is serving
as a procurement official on the pro-
posed contract.

1403.603 Responsibilities of the con-
tracting officer.

The CO shall prepare a written deter-
mination and findings for the signature
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of the HCA when requesting authoriza-
tion to allow a contract award to a
Government employee or business con-
cern or other organization owned or
substantially owned or controlled by
one or more Government employees.

Subpart 1403.7—Voiding and
Rescinding Contracts

1403.704 Policy.

The HCA is authorized to declare
void and rescind contracts in accord-
ance with the procedures in FAR 3.705.

1403.705

(a) Reporting. The facts concerning
any final conviction for any violation
of 18 U.S.C. 201-224 involving or relat-
ing to any contract awarded by a bu-
reau or office shall be set forth in a re-
port and submitted by the HCA to the
Civil Division of the Department of the
Justice. The report shall also contain a
recommendation to initiate a debar-
ment action. If debarment is rec-
ommended, the procedures in 1409.406—
3(a) shall be followed. Copies of the re-
port shall be provided to Director,
PAM, and the Deputy Assistant Inspec-
tor General for Investigations for infor-
mational purposes.

(b) Notice of Proposed Action. Based
upon review of the report in paragraph
(a) of this section and after consulta-
tion with the SOL and the OIG, as ap-
propriate, the HCA shall give notice of
the proposed action to the contractor
in accordance with the requirements of
FAR 3.704(c).

(c) Final Agency Decision. The HCA
shall make the final decision on void-
ing and rescinding contracts in accord-
ance with the requirements of FAR
3.705(e).

Procedures.

Subpart 1403.8—Limitation on the
Payment of Funds to Influence
Federal Transactions

1403.804 Policy.

The BPC shall receive copies of con-
tractor disclosures and forward them
to the Director, PAM, for submission
to Congress.

Pt. 1404

1403.806 Processing suspected viola-
tions.

Suspected violations shall be referred
to the HCA. The HCA, in consultation
with the SOL and OIG, shall act in ac-
cordance with FAR 3.807.

Subpart 1403.10—Contractor
Code of Business Ethics and
Conduct

1403.1004 Contract clause.

(a) In all awards expected to exceed
$3,000,000, including options, for which
performance is expected to exceed 120
days, except purchases conducted in ac-
cordance with FAR Part 12 and con-
tracts to be performed entirely outside
the United States, replace ‘‘$5,000,000”’
with ¢$3,000,000”" in paragraph (d) of
FAR 52.203-14.

(b) Insert the following into para-
graph (b)(3) of the same clause:
“Downloadable hotline posters as well
as instructions for obtaining a hard
copy poster are available at http:/
www.doioig.gov/hotline.”’

PART 1404—ADMINISTRATIVE
MATTERS

Subpart 1404.4—Safeguarding Classified
Information within Industry

Sec.

1404.402 General.

1404.403 Responsibilities of contracting offi-
cers.

Subpart 1404.7—Contractor Records
Retention

1404.702 Applicability.

Subpart 1404.8—Contract Files

1404.802 Contract files.

1404.804 Closeout of contract files.
1404.804-70 Release of claims.
1404.805 Disposal of contract files.

Subpart 1404.70—Deposit of Contract
Publications

1404.7001 General.
1404.7002 Policy.
1404.7003 Exceptions.
1404.7004 Procedures.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.
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SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1404.4—Safeguarding
Classified Information Within
Industry

1404.402 General.

(a) The DOI has entered into an
agreement with the DOD to be covered
by the National Industrial Security
Program (NISP). The agreement is con-
tained in 443 DM 1, Appendix 1.

(b) Classified acquisitions or con-
tracts (see FAR 4.401) shall be subject
to the instructions contained in the

DOD publications listed in FAR
4.402(b).
1404.403 Responsibilities of con-

tracting officers.

(a) For proposed solicitations that
may require access to Departmental
classified information, the CO shall
consult with the Office of Managing
Risk and Public Safety for guidance on
NISP in accordance with 443 DM 1.

(b) For proposed contracts where the
contractor provides service for the han-
dling and transmission of registered or
certified mail at activities that cus-
tomarily receive and transmit classi-
fied information (see FAR 4.401), the
contractor shall be cleared to the de-
gree of SECRET. This clearance shall
be obtained through the Office of Man-
aging Risk and Public Safety in ac-
cordance with 442 DM 8.

(c) For proposed contracts where
guard services are assigned to safe-
guard Department activities in posses-
sion of classified information (see FAR
4.401), review and approval shall be ob-
tained from the Office of Managing
Risk and Public Safety in accordance
with 442 DM 8.

Subpart 1404.7—Contractor
Records Retention

1404.702 Applicability.

In addition to the clauses listed at
FAR 4.702, the policies and procedures
at FAR 4.7 shall also apply to records
generated under contracts containing
the clause at 1452.215-70, Examination
of Records by the Department of the
Interior.

48 CFR Ch. 14 (10-1-16 Edition)

Subpart 1404.8—Contract Files

1404.802 Contract files.

In addition to the requirements in
FAR 4.802, files shall also be main-
tained in accordance with the provi-
sions of 380 DM 3.

1404.804 Closeout of contract files.

1404.804-70 Release of claims.

(a) The CO shall insert the clause at
1452.204-70, Release of Claims, in all
construction, architect and engineer-
ing, and cost-reimbursement contracts
that exceed the SAT. The Release of
Claims clause may be inserted in other
types of contracts when the CO deter-
mines that the release is necessary to
protect the interests of the Govern-
ment.

(b) Form DI-137, Release of Claims,
shall be used to obtain a release of
claims.

1404.805 Disposal of contract files.

Disposition of files shall be accom-
plished in accordance with 384 DM.

Subpart 1404.70—Deposit of
Contract Publications

1404.7001 General.

The DOI Departmental Library is re-
sponsible for maintaining a complete
collection of Departmental publica-
tions. As used in this Subpart, the term
“Departmental publication’ means
any publication or report produced
under a DOI contract or Interagency
agreement.

1404.7002 Policy.

The CO shall direct the contractor, in
the technical instructions, to acknowl-
edge Federal sponsorship in the final
report or publication by placing the
following statement on the title page:

“This publication was funded by U.S.
Department of the Interior, (Name of
Bureau/Office), Washington, DC, under
contract number 7

1404.7003 Exceptions.

The following types of publications
are excluded from the requirements of
this Subpart:
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(a) Internal documents required for
administrative or operational purposes
that have no public interest, edu-
cational, scientific, or research value;

(b) Classified publications and mate-
rial otherwise marked prohibiting un-
authorized disclosure;

(c) Tentative drafts such as prelimi-
nary planning reports that will appear
later in revised or final form;

(d) Journal and magazine articles; or

(e) Disclosure materials containing
any description, specification, data,
plan, or drawing of any unpatented in-
vention upon which a patent applica-
tion is likely to be filed, unless an
opinion by the SOL, or his/her duly au-
thorized designee, has been rendered
which finds that the interests of the

1404.7004

Government will not be prejudiced by
disclosure of such materials.

1404.7004 Procedures.

(a) The CO shall direct the con-
tractor, in the technical instructions,
to provide two copies of each publica-
tion or report produced under a con-
tract to: U.S. Department of the Inte-
rior, Departmental Library, 1849 C
Street, NW., MS-2258, Main Interior
Bldg., Washington, DC 20240.

(b) A transmittal letter shall accom-
pany the copies and identify the sender
and the publication(s). The biblio-
graphic information required by 481
DM 1.3B(4) shall be also included with
the submission of all translations.
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SUBCHAPTER B—COMPETITION AND ACQUISITION
PLANNING

PART 1405—PUBLICIZING
CONTRACT ACTIONS

Subpart 1405.2—Synopses of Proposed
Contract Actions

Sec.

1405.202 Exceptions.

1405.207 Preparation and transmittal of syn-
opses.

Subpart 1405.3—Synopses of Contract
Awards

1405.303 Announcement of contract awards.

Subpart 1405.4—Release of Information

1405.403 Requests from members of Con-
gress.

1405.404 Release of long-range acquisition
estimates.

1405.404-1 Release procedures.

Subpart 1405.5—Paid Advertisements

1405.502 Authority.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1405.2—Synopses of
Proposed Contract Actions

1405.202 Exceptions.

The AS/PMB is authorized to approve
the written determination docu-
menting the reasons why a synopsis is
not appropriate or reasonable. The CO
shall prepare the determination, sub-
mit it to the HCA and then to the Di-
rector, PAM, for AS/PMB approval.

1405.207 Preparation and transmittal
of synopses.

In addition to the synopsis informa-
tion generally required under FAR
5.207, as a best business practice, it is
recommended each synopsis of a pro-
posed contract action under other than
full and open competition include the
location where the offeror may obtain:

(a) A description of specific qualifica-
tions the Government requires of the
product or service to meet the Govern-
ment’s minimum needs; and

(b) The factors the Government will
use to evaluate the product or service
information prospective contractors
provide under the proposed contract
action.

Subpart 1405.3—Synopses of
Contract Awards

1405.303 Announcement of contract
awards.

(a) The CO shall report the following
information to the cognizant bureau
congressional affairs officer for notifi-
cation to Congress 24 hours prior to the
award of a contract expecting to exceed
$500,000:

(1) Proposed award date;

(2) Contractor name and address;

(3) Geographical location of contract
performance;

(4) Description of the contracted
work;

(5) Dollar amount of contract; and

(6) Contractor business size and
whether the firm is minority-owned or
is a disadvantaged business concern.

(b) With the concurrence of the Office
of Congressional and Legislative Af-
fairs, the HCA may waive the an-
nouncement of sensitive awards.

Subpart 1405.4—Relecase of
Information

1405.403 Requests from Members of
Congress.

For purposes of this subpart, the
agency head is the HCA with the power
of redelegation to the BPC.

1405.404 Release of long-range acquisi-
tion estimates.

1405.404-1 Release procedures.

(a) The authority to release acquisi-
tion requirements anticipated in the
coming year is delegated to the OSDBU
and the HCA with redelegation limited
to the BPC. The Government cost esti-
mate shall not be revealed. The ex-
pected dollar values shall be advertised
as falling within dollar ranges rather
than specific dollar amounts.
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(b) Classified information shall only
be released in accordance with the pro-
cedures in 442 DM.

Subpart 1405.5—Paid
Advertisements

1405.502 Authority.

(a) The CO shall obtain written au-
thorization of the HCA before placing
an advertisement in a newspaper to ad-
vertise a contracting opportunity.

(b) Advertisements placed in media
other than newspapers do not require
advance authorization.

PART 1406—COMPETITION
REQUIREMENTS

Subpart 1406.2—Full and Open
Competition After Exclusion of Sources

Sec.
1406.202 Establishing or maintaining alter-
nate sources.

Subpart 1406.3—Other Than Full and Open
Competition

1406.302 Circumstances permitting other
than full and open competition.

1406.302-1 Only one responsible source and
no other supplies or services will satisfy
agency requirements.

1406.302-7 Public interest.

1406.303 Justifications.

1406.303-70 Additional requirements.

1406.304 Approval of the justification.

Subpart 1406.5—Competition Advocates

1406.501 Requirement.
1406.502 Duties and responsibilities.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1406.2—Full and Open
Competition After Exclusion of
Sources

1406.202 Establishing or maintaining
alternative sources.

HCAs are authorized to approve the
determinations and findings (D&Fs) to
establish or maintain an alternative
source or sources for supplies or serv-
ices.

1406.303-70

Subpart 1406.3—0Other Than Full
and Open Competition

1406.302 Circumstances permitting
other than full and open competi-
tion.

1406.302-1 Only one responsible
source and no other supplies or
services will satisfy agency require-
ments.

For contracts that will be awarded
using this authority, the notices re-
quired by FAR 5.201 shall have been
published and any bids, proposals,
quotations, or capability statements
must have been considered.

1406.302-7 Public interest.

The CO shall prepare the D&F and
complete the justification to support
use of public interest authority for
other than full and open competition
and submit it through the HCA to the
Director, PAM, for further action.

1406.303 Justifications.

1406.303-70 Additional requirements.

(a) If other than full and open com-
petition is recommended by the office
initiating an acquisition requirement,
the recommendation shall:

(1) Be in writing;

(2) Accompany the requisition;

(3) Contain the information required
by FAR 6.303-2; and

(4) Request the CO to conduct a mar-
ket survey by issuing a synopsis of the
proposed contract action (see 1405.207).
The initiating office shall evaluate and
document all responses to the notice.
The CO shall prepare the D&F that
only one source can meet the Govern-
ment’s needs based on the evaluation
results. The evaluation results shall be
included in the justification as re-
quired by FAR 6.303-2(a)(8) if it is de-
termined that only one source can
meet the Government’s needs.

(b) The procedure in paragraph (a) of
this section is not required for pro-
posed contract actions to be awarded
under the authority in FAR 6.302-2
when the CO determines that prepara-
tion and approval of the justification
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would unreasonably delay the acquisi-
tion. Under these circumstances, a jus-
tification may be prepared and ap-
proved after award in accordance with
FAR 6.303-1(d).

1406.304 Approval of the justification.

A class justification shall be ap-
proved in accordance with bureau pro-
cedures. Copies of approved class jus-
tifications shall be promptly trans-
mitted to PAM.

Subpart 1406.5—Competition
Advocates

1406.501 Requirement.

(a) The competition advocate for DOI
is located within PAM’s staff. Applica-
ble correspondence should be addressed
to PAM, Attention: Competition Advo-
cate.

(b) Competition Advocates for each
bureau and office shall be as designated
by the CAO-AS/PMB.

1406.502 Duties and responsibilities.

PAM is responsible for preparing and
submitting the annual report required
by FAR 6.502(b)(2). Bureau Competition
Advocates shall furnish certain infor-
mation, as may be required, to assist
PAM in preparing the report.

PART 1407—ACQUISITION
PLANNING

Subpart 1407.1—Acquisition Plans

Sec.
1407.102 Policy.

Subpart 1407.3—Contractor Versus
Government Performance

1407.301 Policy.
1407.307 Appeals.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1407.1—Acquisition Plans

1407.102

DOI has implemented its acquisition
planning system in 404 DM. This sys-
tem meets the criteria prescribed in
FAR Subpart 7.1, 375 DM, OCIO Pro-

Policy.
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gram Management, and 376 DM, Auto-
mated Data Processing. Each of these
addresses strategic planning for OCIO
and planning for acquisition of federal
information processing resources.

Subpart 1407.3—Contractor Versus
Government Performance

1407.301 Policy.
404 DM, Procurement Planning, ad-

dresses the requirements of OMB Cir-
cular A-T76.

1407.307 Appeals.
Department appeal procedures re-

quired by OMB Circular A-76 are codi-
fied in 43 CFR part 4, subpart M.

PART 1408—REQUIRED SOURCES
OF SUPPLIES AND SERVICES

Subpart 1408.1—Excess Personal Property

Sec.
1408.102 Policy.

Subpart 1408.8—Acquisition of Printing and
Related Supplies

1408.802 Policy.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1408.1—Excess Personal
Property

1408.102 Policy.

Inquiries on available excess or sur-
plus personal property should be di-
rected to the PMO or the designee in
each Bureau or Office.

Subpart 1408.8—Acquisition of
Printing and Related Supplies

1408.802 Policy.

(a) Duplicating is the mass reproduc-
tion of materials beyond the capabili-
ties of typical office copiers. Volumes
are of sufficient mass quantities up to
5,000 single-page and 25,000 production
units in the aggregate of multiple
pages. Such duplicating units shall re-
quire Departmental approval to be
processed through the Department of
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the Interior Council
(DOIPC).

(b) Copying 1is distinguished from
“duplicating”’ in that such work is ad-
ministrative in nature, produced on of-
fice copying equipment and produced
as necessary, in limited quantities.
Volumes typically range from 1 to 500
single-pages to 2,500 production units
in the aggregate of multiple pages.
This volume standard is referred to as
the “500/2500° rule. Reproduction work
exceeding the ‘*500/2500° rule is dupli-
cating, and requires a waiver from the
nearest servicing GPO office. Employ-
ees should consult with their bureau
printing officer or the DOIPC rep-
resentative to secure such a waiver.

(c) The DOIPC has been designated as
the Department’s liaison with the
Joint Committee on Printing and GPO.
Requirements for printing and related
supplies shall be coordinated with the
DOIPC or the designated bureau publi-
cations liaison officer in accordance
with 314 DM 1.

PART 1409—CONTRACTOR
QUALIFICATIONS

Subpart 1409.2—Quadlifications
Requirements

Publishing

Sec.

1409.202 Policy.

1409.206 Acquisitions subject to qualifica-
tions requirements.

1409.206-1 General.

Subpart 1409.4—Debarment, Suspension
and Ineligibility

1409.403 Definitions.

1409.404 Excluded Parties List System
(EPLS).

1409.405 Effect of listing.

1409.405-1 Continuation of current con-

tracts.
1409.406 Debarment.
1409.406-1 General.
1409.406-3 Procedures.
1409.407 Suspension.
1409.407-1 General.
1409.407-3 Procedures.

Subpart 1409.5—Organizational and
Consultant Conflicts of Interest

1409.503 Waiver.
1409.506 Procedures.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

1409.403

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1409.2—Qualifications
Requirements

1409.202 Policy.

(a) The HCA is the official respon-
sible for establishing the qualification
requirement in FAR 9.202(a)(1). This
authority is not redelegable.

(b) The HCA is the approval official
referenced in FAR 9.202(e).

1409.206 Acquisitions subject to quali-
fication requirements.

1409.206-1 General.

The HCA is the approval official ref-
erenced in FAR 9.206-1(b).

Subpart 1409.4—Debarment,
Suspension, and Ineligibility

1409.403 Definitions.

As used in this subpart:

Case Representative refers to the indi-
vidual who prepares and forwards the
action referral memorandum to the De-
barring and Suspending Official and
provides additional assistance in the
course of action resolution. Debarment
and Suspension actions may be referred
to the Debarring and Suspending Offi-
cial for comnsideration from different
sources, as appropriate. The HCA, or
designee, may refer matters. The Office
of Inspector General (OIG) may also
refer actions.

Conviction, for the purposes of this
subpart, means:

(a) A judgment or any other deter-
mination of guilt of a criminal offense
by any court of competent jurisdiction,
whether entered upon a verdict or plea,
including a plea of nolo contendere; or,

(b) Any other resolution that is the
functional equivalent of a judgment,
including probation before judgment
and deferred prosecution. A disposition
without the participation of the court
is the functional equivalent of a judg-
ment only if it includes an admission
of guilt.

Debarring Official refers to the Direc-
tor, PAM. The Debarring Official is the
official authorized to impose debar-
ment or suspension. The Debarring Of-
ficial also may settle a debarment or
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suspension action at any time if it is in
the best interest of the Government.

Suspending Official refers to the Di-
rector, PAM.

1409.404 Excluded Parties List System
(EPLS).

(a) PAM is responsible for accom-
plishing the actions required in FAR
9.404(c).

(b) COs should access the EPLS on-
line at http:/www.epls.gov.

1409.405 Effect of listing.

When a CO finds that a compelling
reason exists to conduct business with
a contractor listed on the EPLS, the
HCA shall submit the determination
and findings to the Director, PAM, for
approval.

1409.405-1 Continuation of
contracts.
The HCA, without authority to re-
delegate, is authorized to take the ac-
tions listed in FAR 9.405-1.

current

1409.406 Debarment.

1409.406-1 General.

The Director, PAM, is authorized to
make the statement regarding debar-
ment by another agency’s debarring of-
ficial under the conditions in FAR
9.406-1(c).

1409.406-3 Procedures.

(a) Investigation and referral. When-
ever a cause for debarment, as listed in
FAR 9.406-2. becomes known to a DOI
employee, the matter shall be referred
by the case representative to the De-
barring Official, in consultation, as ap-
propriate, with the HCA involved, the
SOL, and OIG. The case representative
will review the matter and, as war-
ranted, prepare and submit to the De-
barring Official for consideration an
Action Referral Memorandum (ARM)
with supporting documentation.

(b) Notice of Proposed Debarment.
Based upon review of the ARM, as ap-
propriate, the Debarring Official shall
initiate proposed debarment by taking
the actions listed in FAR 9.406-3(c) and
advising the contractor of DOI’s proc-
ess for contesting the action.

(c) Decision-making process. (1) For de-
barment actions based upon a convic-
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tion, civil judgment, or in which there
is no genuine dispute over material
facts, consistent with FAR 9.406-3(d)(1),
the Debarring Official shall make a de-
cision on the basis of the information
in the administrative record, including
any contractor submissions. Where the
proceeding includes an oral presen-
tation of matters in opposition (PMIO)
to the Debarring Official, the PMIO
will be conducted in an informal busi-
ness meeting format and tape recorded
for the administrative record.

(2) For actions listed under FAR
9.406-3(b)(2), upon concluding from a
contractor’s information in response to
the action notice that facts material to
the existence of cause for debarment
are genuinely in dispute, the Debarring
Official may refer the disputed mate-
rial facts to another official for fact-
finding. The hearing shall be conducted
in accordance with Debarment Pro-
gram fact-finding procedures.

(i) The fact-finding proceeding will be
transcribed. The fact-finding official
will file the original copy of the tran-
script with the case record. The report-
er’s fees and other direct costs associ-
ated with the hearing shall be borne by
the bureau or office initiating the de-
barment action, except in the case of
actions initiated by the OIG. For ac-
tions initiated by the OIG, the costs
will be borne by the bureau(s) and/or
office(s) out of which the matter arose.
A transcript of the proceedings shall be
made available to the contractor as
provided under FAR 9.406-3(b)(2)(ii).

(i1) Subject to the provisions of 43
CFR part 1, the contractor, and any
specifically named affiliate, may be
represented by counsel or any duly au-
thorized representative. Witnesses may
be called by either party. The pro-
ceedings shall be conducted expedi-
tiously and in such a manner that each
party will have a full opportunity to
present all information considered per-
tinent to the proposed debarment. A
transcript of the proceedings shall be
made available to the contractor under
the condition in FAR 9.406-3(b)(2)(ii).

(iii) The fact-finding official will pre-
pare findings of fact, certify the entire
hearing record and provide said find-
ings and record to the Debarring Offi-
cial. The fact-finding official shall not
make any recommendations unless the
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Debarring Official has expressly re-
quested such recommendations in writ-
ing. Following receipt of the findings
of fact, the Debarring Official shall
complete debarment proceedings and
issue a written debarment decision.

(d) Administrative Agreements. Matters
may be resolved through administra-
tive agreement at any stage of pro-
ceedings of a debarment action where a
contractor agrees to appropriate terms.
The specific effect of administrative
agreements that incorporate terms re-
garding eligibility for DOI contracting
will vary with the terms of the agree-
ments. In general, such agreements re-
solve debarment concerns and thereby
terminate any imposed or pending
award ineligibility. In the event of an
agreement, PAM will notify COs of the
agreement and its terms.

(e) Administrative Appeal. Administra-
tive review of the Debarring Official’s
decision under FAR 9.406-3(e) may be
sought as follows:

(1) The contractor may within thirty
(30) days of receipt of the decision, re-
quest the Debarring Official to recon-
sider the decision for clear material er-
rors of fact or law which would change
the outcome of the matter.

(2) The Debarring Official may exer-
cise his/her discretion and stay the de-
barment pending reconsideration re-
view. The Debarring Official will notify
the contractor in writing of the deci-
sion on reconsideration.

(3) A review request under this sec-
tion must be in writing, clearly state
the specific findings believed to be in
error and include the reasons or legal
bases for the position.

1409.407 Suspension.

1409.407-1 General.

The Director, PAM, is authorized to
make the determination in FAR 9.407-
1(d).

1409.407-3 Procedures.

(a) Investigation and referral. When-
ever a cause for suspension, as listed in
FAR 9.407-2, becomes known to a DOI
employee, the matter shall be referred
by the case representative to the Sus-
pending Official, in consultation, as ap-
propriate, with the HCA involved, the
SOL, and the OIG. The case representa-

1409.407-3

tive will review the matter and, if war-
ranted, prepare and submit to the De-
barring Official for consideration an
Action Referral Memorandum (ARM)
with supporting documentation.

(b) Notice of Suspension. After review
of the ARM, if appropriate, the Debar-
ring Official shall initiate a suspension
by taking the actions listed in FAR
9.407-3(c), and advising the contractor
of the Department’s process for con-
testing the action.

(c) Decision making process. (1) For
suspension actions based upon an in-
dictment or equivalent charging docu-
ment, or where there is no genuine dis-
pute over material facts, consistent
with FAR 9.407-3(d), or in which addi-
tional proceedings to determine dis-
puted material facts have been denied
on the basis of DOJ advice, the Sus-
pending Official shall make a decision
on the basis of the information in the
administrative record, including any
submission by the contractor. Where
the proceeding includes an oral PMIO
to the Suspending Official, the PMIO
will be conducted in an informal busi-
ness meeting format and tape recorded
for the administrative record.

(2) For actions listed under FAR
9.407-3(b)(2), when the Debarring Offi-
cial concludes from information in a
contractor’s response to the proposed
action notice that facts material to the
existence of a cause for debarment are
genuinely in dispute, the Suspending
Official may refer the disputed mate-
rial facts to another official for hear-
ing and findings of fact.

(i) The hearing shall be conducted in
accordance with Suspension Program
fact-finding procedures.

(ii) The fact-finding proceeding will
be transcribed. The reporter’s fees and
other direct costs associated with the
hearing shall be borne by the bureau or
office initiating the suspension refer-
ral, except in the case of actions initi-
ated by the OIG. For actions initiated
by the OIG, costs will be borne by Bu-
reaus and/or offices out of which the
matter arose. A transcript of the pro-
ceedings shall be made available to the
contractor under the condition in FAR
9.407-3(b)(2)(ii).

(iii) Subject to the provisions of 43
CFR part 1, the contractor, and any
specifically named affiliates, may be
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represented by counsel or any duly au-
thorized representative. Witnesses may
be called by either party. The pro-
ceedings shall be conducted expedi-
tiously and in such a manner that each
party will have a full opportunity to
present all information considered per-
tinent to the suspension.

(iv) The fact-finding official will pre-
pare findings of fact, certify the entire
hearing record and provide said find-
ings and record to the Suspending Offi-
cial. The fact-finding official shall not
make any recommendations unless the
Suspending Official has expressly re-
quested such recommendations in writ-
ing. Following receipt of the findings
of fact, the Suspending Official shall
complete suspension proceedings and
issue a written decision. Matters may
be resolved through an administrative
agreement at any stage of the pro-
ceedings.

(d) Administrative Agreements. Matters
may be resolved through an adminis-
trative agreement at any stage of pro-
ceedings in resolution of a suspension
action where a contractor agrees to ap-
propriate terms. The specific effect of
administrative agreements that incor-
porate terms regarding eligibility for
DOI contracting will vary with the
terms of the agreements. In general,
such agreements resolve suspension
concerns and thereby terminate award
ineligibility. An administrative agree-
ment resolving a suspension action
may by its terms be an interim agree-
ment. In the event of an agreement,
PAM will notify COs of the agreement
and its terms.

(e) Administrative Appeal. Administra-
tive review of the Suspending Official’s
decision under FAR 9.407-3(d) may be
sought as follows:

(1) The contractor may within thirty
(30) days of receipt of the decision, ask
the Suspending Official to reconsider
the decision for clear material errors of
fact or law which would change the
outcome of the matter.
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(2) The Suspending Official may in
the exercise of discretion stay the de-
barment pending reconsideration re-
view. The Suspending Official will no-
tify the contractor in writing of the de-
cision on reconsideration.

(3) A review request under this sec-
tion must be submitted in writing;
clearly state the specific findings be-
lieved to be in error, and include the
reasons or legal bases for the position.

Subpart 1409.5—Organizational
and Consultant Conflicts of In-
terest

1409.503 Waiver.

(a) The Director, PAM, is authorized
to waive any general rule or procedure
in FAR Subpart 9.5, when such action
is in the Government’s interest.

(b) Request for waivers shall be made
by the HCA, through the appropriate
SOL, to the Director, PAM. Each re-
quest shall include:

(1) An analysis of the facts involving
the potential or actual conflict, includ-
ing benefits and detriments to the Gov-
ernment and prospective contractor(s);

(2) A discussion of the factors which
preclude avoiding, neutralizing or miti-
gating the conflict; and

(3) Identification of the provision(s)
in FAR Subpart 9.5 to be waived.

1409.506 Procedures.

If the CO determines that contractor
performance of the contemplated work
is likely to create an organizational
conflict of interest, then the con-
tracting officer shall refer the docu-
mentation of the potential conflict and
proposed resolution prepared in accord-
ance with 7.105(b)(18) to the HCA for
approval. Referrals to the HCA shall be
initiated by the CO and reviewed by
the SOL.

PARTS 1410-1412 [RESERVED]
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT
TYPES

PART 1413—SIMPLIFIED
ACQUISITION PROCEDURES

Subpart 1413.2—Micro-Purchase

Sec.
1413.201 General.
1413.202-70 Policy.

Subpart 1413.3—Simplified Acquisition
Methods

1413.305 Imprest Fund.

1413.305-2 Agency responsibilities.

1413.305-4 Procedures.

1413.306 Standard Form 44, Purchase order—
invoice—voucher.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1413.2—Micro-Purchase

1413.201 General.

The procedures set forth in the Fed-
eral Supply Schedule for Government-
wide Commercial Credit Card Services,
Treasury Financial Manual, TFM 4-
4500, and ‘“‘U.S. Department of Interior
Handbook for TUtilization of Govern-
ment Wide Commercial Credit Card”
issued by PAM contain guidance on
using Government-wide purchase card
services.

1413.202-70 Policy.

(a) The purchase card shall be used in
preference to other methods of procure-
ment for purchases up to $3,000. Other
small purchase methods (BPAs, im-
prest funds, third-party drafts, SF-44
forms, and purchase orders) may be
used in lieu of the Government pur-
chase card when it is more cost-effec-
tive or practicable.

(b) The purchase card shall be issued
primarily to personnel outside of pro-
curement offices to purchase products
and services up to the micro-purchase
threshold ($2,000 for construction).

(c) The purchase card may be used in
procurement offices for purchases up to
the simplified acquisition threshold
($50,000 if not interim FACNET cer-

tified) not to exceed individual warrant
limitations.

(d) Each contracting activity shall
develop more specific procedures for
use of purchase cards.

Subpart 1413.3—Simplified
Acquisition Methods

1413.305 Imprest fund.

1413.305-2 Agency responsibilities.

Policy governing the use and admin-
istration of imprest funds within the
Department are contained in 330 DM,
in addition to the policies and regula-
tions outlined in FAR 13.305-1. HCAs
shall establish written procedures for
designation, by name, of personnel au-
thorized to approve requisitions and
make purchases using imprest funds.
The procedures shall include a periodic
review of imprest fund transactions by
acquisition personnel.

1413.305-4 Procedures.

The individual authorized to make
purchases using imprest funds shall be
responsible for compliance with the
procedures and documentation require-
ments of FAR 13.305-4.

1413.306 Standard Form 44, Purchase
order-invoice-voucher.

HCASs are responsible for establishing
bureau procedures to control the use of
the SF 44 and accounting for all pur-
chases made using the form. Bureau
procedures shall include instructions
covering:

(a) Maintenance of a list of des-
ignated individuals authorized to make
purchases using the form;

(b) Controls for issuing the form to
authorized individuals; and

(c) Review of purchase transactions
using the form to assure compliance
with authorized procedures.

PART 1414—SEALED BIDDING

Subpart 1414.2—Solicitation of Bids

Sec.
1414.201 Preparation of invitations for bids.
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1414.201

1414.201-70 Alternate bids.

Subpart 1414.4—Opening of Bids and
Award of Contract

1414.404 Rejection of bids.

1414.404-1 Cancellation of invitations after
opening.

1414.407 Mistakes in bids.

1414.407-3 Other mistakes disclosed before
award.

1414.407-4 Mistakes after award.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1414.2—Solicitation of
Bids

1414.201 Preparation of invitation for
bids.

1414.201-70 Alternate bids.

(a) Solicitations for supplies or serv-
ices (other than construction) shall
specify whether alternate bids are per-
mitted, provide instructions for sub-
mitting alternate bids and clearly indi-
cate how alternate bids will be evalu-
ated.

(b) The clause set forth in 1452.236-71
may be used in non-construction con-
tracts where additive and deductive al-
ternate bids will be permitted.

Subpart 1414.4—Opening of Bids
and Award of Contract

1414.404 Rejection of bids.

1414.404-1 Cancellation of invitations
after opening.
The CCO is authorized to make the
written determination to cancel the
IFB before award but after bid opening.

1414.407 Mistakes in bids.

1414.407-3 Other mistakes disclosed
before award.

(a) The HCA is authorized to make
the administrative determinations
under FAR 14.407-3, except as set forth
in paragraph (b) of this section. This
authority is not redelegable.

(b) The CCO has the authority out-
lined in FAR 14.407-3(c) to make the
written determination permitting a
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bidder to withdraw a bid, after review
by the SOL.

(¢c) The CO shall submit a report on
suspected or alleged mistakes in bids
together with the supporting data to
the BPC, who will forward it to the
HCA. The CO may also include a report
on bids where evidence of the intended
bid is clear and convincing but the bid-
der has not requested permission to
correct the bid. Incomplete reports
may result in a delay in obtaining a de-
termination.

(d) The BPC is responsible for main-
taining records of administrative de-
terminations.

1414.407-4 Mistakes after award.

The CO is authorized to make the ad-
ministrative determinations outlined
in 14.407-4 after receiving concurrence
from the SOL.

PART 1415—CONTRACTING BY
NEGOTIATION

Subpart 1415.2—Solicitation and Receipt of
Proposals and Information

Sec.

1415.201 Exchanges with industry before re-
ceipt of proposals.

1415.207 Handling proposals and
tion.

1415.207-70 Department of the Interior pro-
posal and information handling proce-
dures.

1415.207-71 Confidentiality of proposal eval-
uation.

1415.209 Solicitation provisions and con-
tract clauses.

1415.209-70 Examination of records by the
Department of the Interior.

informa-

Subpart 1415.3—Source Selection

1415.303 Responsibilities.
1415.305 Proposal evaluation.

Subpart 1415.4—Contract Pricing

1415.404 Proposal analysis.

1415.404-2 Information to support proposal
analysis.

1415.404-4 Profit.

1415.406 Documentation.

1415.406-70 Department of the Interior price
negotiation memorandum (PNM).

Subpart 1415.6—Unsolicited Proposals

1415.606 Agency procedures.
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AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1415.2—Solicitation and
Receipt of Proposals and In-
formation

1415.201 Exchanges with industry be-
fore receipt of proposals.

(a) Use of a presolicitation con-
ference shall be approved at one level
above the CO.

(b) A CO may issue a solicitation for
information or planning purposes with-
out a written justification and without
obtaining a higher level of approval.

1415.207 Handling proposals and in-
formation.

1415.207-70 Department of the Inte-
rior proposal and information han-
dling procedures.

(a) General. This section establishes
procedures that must be used in addi-
tion to those prescribed in FAR 15.207,
for the use and disclosure of trade se-
cret information and confidential com-
mercial and financial information con-
tained in solicited proposals.

(b) Marking of solicited proposals. A so-
licited proposal may contain trade se-
crets or confidential commercial or fi-
nancial information which the offeror,
or its subcontractors, prefers not to be
disclosed to the public or used by the
Government for any purpose other
than evaluation of the proposal. To no-
tify the Government of trade secrets
and confidential commercial or finan-
cial information contained in a pro-
posal, offerors must mark the cover
page of the proposal and each affected
page of the proposal with the legends
specified in the solicitation provision
at 1452.215-71, Use and Disclosure of
Proposal Information—Department of
the Interior. COs and other government
personnel evaluating a proposal shall
not refuse to consider the proposal be-
cause it contains information identi-
fied as trade secret information or con-
fidential commercial or financial infor-
mation.

(c) Failure to mark. The Government
assumes no liability for the disclosure
or use of information contained in a

1415.207-71

proposal if not marked in accordance
with 1452.215-71. If a request under the
Freedom of Information Act is made
for information in a proposal not
marked in accordance with 1452.215-71,
the offeror concerned shall be notified
promptly of the request and given an
opportunity to provide its position to
the Government. However, failure of an
offeror to mark information contained
in a proposal as trade secret informa-
tion or confidential commercial and fi-
nancial information will be treated by
the Government as evidence that the
information is not exempt from disclo-
sure under the Freedom of Information
Act, absent a showing that the failure
to mark was due to unusual or extenu-
ating circumstances, such as a showing
that the offeror had intended to mark,
but that markings were omitted from
the offeror’s proposal due to clerical
error.

(d) Solicitation provision. The provi-
sion at 1452.215-71, Use and Disclosure
of Proposal Information—Department
of the Interior, shall be inserted in all
requests for proposals and requests for
quotations.

1415.207-71 Confidentiality
posal evaluation.

of pro-

(a) The safeguarding of evaluation
data and information, including pro-
posals, is essential in order to preserve
the integrity of the proposal evalua-
tion process. During the selection proc-
ess, no member or advisor of any com-
mittee appointed to evaluate proposals
shall discuss or disclose any informa-
tion on the number, identity or con-
tent of proposals received to any other
party (including supervisors) without
the written approval of the CO. 18
U.S.C. 1905 prohibits the unauthorized
disclosure of business, confidential or
trade secret information unless author-
ized by law.

(b) At the initial meeting of the com-
mittee, the CO shall brief all members
and advisors on the sensitivity of the
evaluation process and the prohibition
against unauthorized disclosure of in-
formation. At this meeting each mem-
ber and advisor shall sign a Confiden-
tiality Certificate. During the proposal
evaluation process, all proposals, eval-
uation notes, scoring sheets, and other
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materials shall be locked in file cabi-
nets or drawers when not in use by
committee members and advisors.

(c) The CO shall be the single point of
contact regarding communications re-
ceived from outside parties relating to
the acquisition and the evaluation and
selection process. Any committee
member or advisor who receives a com-
munication from any outside party
shall, without discussion, immediately
refer the party to the CO. The CO will
then determine what further action
shall be taken, if any, in responding to
the communication. Requests for infor-
mation made pursuant to the Freedom
of Information Act shall be referred to
the CO for reply. Proposal evaluation
committee members and advisors shall
not contact any offeror whose proposal
is under evaluation. All communica-
tions with offerors shall be handled by
the CO.

(d) Bureaus and offices may only re-
lease proposals outside the Govern-
ment for evaluation or advice in ac-
cordance with the following require-
ments:

(1) Decisions to release proposals out-
side the Government for evaluation or
advice shall be approved in writing by
the HCA;

(2) Outside evaluators and advisors
shall sign a Conflict of Interest Certifi-
cate and a Confidentiality Certificate
in a format approved by the HCA;

(3) Any authorized restrictive legends
placed on the proposal by the prospec-
tive contractor or subcontractor, or by
the Government shall be applied to any
reproduction or abstracted information
made by the outside evaluator or advi-
sor;

(4) Upon completing the evaluation,
all copies of the proposal, as well as
any abstracts thereof, shall be returned
to the Government office which ini-
tially furnished them for evaluation;
and

(5) All determinations to release the
proposal outside the Government shall
take into consideration requirements
for avoiding individual conflicts of in-
terest (see 1403.101) and organizational
conflicts of interest (see 1409.5 and FAR
Subpart 9.5), and the competitive rela-
tionship, if any, between the prospec-
tive contractor or subcontractor and
the prospective outside evaluator.
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(e) If outside individuals will be vot-
ing members of the evaluation com-
mittee or otherwise participate in
other than an advisory capacity, then
the committee must be constituted as
a Federal Advisory Committee in ac-
cordance with the Federal Advisory
Committee Act (PL 92-463) and 308 DM
2. Since the Secretary must appoint
such committees in consultation with
the Office of Management and Budget,
there should be very few occasions
when use of outside individuals as vot-
ing members is justified.

(f) Outside evaluators will usually
serve as advisors to the proposal eval-
uation committee and as such, are con-
sultants. Consultants may be ap-
pointed as special employees in accord-
ance with 5 U.S.C. 3109 or contracted
for in accordance with 1437.1.

(g) Additional restrictions on the dis-
closure of acquisition evaluation infor-
mation are listed in FAR Subpart 5.4.

1415.209 Solicitation provisions and

contract clauses.

1414.209-70 Examination of records by
the Department of the Interior.

The CO shall insert the clause at
1452.215-70, Examination of Records by
the Department of the Interior, in all
contracts requiring the clause at FAR
52.215-2 Audit and Records, Negotia-
tion, as prescribed in FAR 15.209(b).

Subpart 1415.3—Source Selection

1415.303 Responsibilities.

(a) The HCA shall determine when a
formal source selection process will be
used and shall establish implementing
procedures.

(b) The formal source selection pro-
cedures shall include designating the
CO as the individual responsible for the
proper control and appropriate release
of proprietary and source selection in-
formation after source selection.

1415.305

The CCO is authorized to make the
determination to reject all proposals.

Proposal evaluation.
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Subpart 1415.4—Contract Pricing
1415.404 Proposal analysis.

1415.404-2 Information to support pro-
posal analysis.

The CO shall initiate an audit by
sending a completed form DI-1902, Re-
quest for Audit, to the Assistant In-
spector General for Auditing, OIG (see
1453.215-70).

(a) The CO shall allow at least 30
working days in assigning a realistic
deadline for receipt of the audit report.
In exceptional circumstances 20 work-
ing days may be allowed but the cir-
cumstances shall be documented in the
contract file.

(b) Upon receipt of a DI-1902, the OIG
will conduct the audit or arrange for
its conduct by the cognizant audit
agency in accordance with 360 DM 3.7.

(c) Upon receipt of the audit report,
the CO and the price analyst (if as-
signed), shall discuss any questions re-
garding the report’s contents with the
cognizant auditor. If a question cannot
be resolved or agreement cannot be
reached on a recommendation in the
report, the CO shall prepare a written
statement for the contract file docu-
menting the decision on the matter. A
copy of the statement shall be prompt-
ly forwarded to the Assistant Inspector
General for Auditing for information.

1415.404-4 Profit.

(a) DOI’s policy is to use a structured
approach for determining the profit or
fee prenegotiation objective in acquisi-
tion actions that require cost analysis
based on the profit analysis factors in
FAR 15.404-4, as implemented and sup-
plemented in this section.

(b) In addition to the factors listed in
FAR 15.404-4(d), one additional factor,
“Other Costs,” will be used in evalu-
ating and determining a weighted prof-
it or fee. For further guidance also
refer to the Armed Services Pricing
Manual (ASPM No. 1). The ‘‘Other
Costs’” factor shall include the con-
tribution of all other direct costs in-
cluding travel, direct support and hir-
ing of consultants for contract per-
formance.

[75 FR 19829, Apr. 15, 2010, as amended at 76
FR 50141, Aug. 12, 2011]

1415.406-70

1415.406 Documentation.

1415.406-70 Department of the Inte-
rior price negotiation memorandum
(PNM).

(a) Policy. In addition to the informa-
tion required in FAR 15.406-3, the PNM
prepared by the CO shall include the
information in paragraph (c) of this
section to the extent such information
is applicable to the negotiation.

(b) Applicability. (1) The CO shall pre-
pare a PNM documenting the negotia-
tion of the initial contract award and
any subsequent modifications affecting
price, cost or fee, including revisions to
the prices of contracts awarded
through sealed bidding procedures. A
PNM is not required for unilateral
modifications such as exercising fixed
price options or issuing change orders.
The memorandum is required for con-
cluding changes and settlements of
claims and for issuing orders under
Blanket Ordering Agreements, task or-
ders and delivery orders that involve
the negotiation of prices, estimated
quantities or amounts.

(2) For simplified acquisitions con-
ducted pursuant to FAR Part 13, the
documentation requirements of 1413.106
and FAR 13.106 shall be followed.

(c) Procedures. When the CO prepares
the memorandum prescribed in FAR
15.406-3, the following additional infor-
mation shall be included to the extent
it applies to the contract action. Infor-
mation already contained in the con-
tract file or in a previous PNM shall be
referenced by location:

(1) A discussion of the reason(s) why
sealed bidding is not appropriate as re-
quired by FAR 6.401 (or cross-reference
the file location of the existing expla-
nation);

(2) A memorandum identifying the
type of contract used and why it was
selected as required by FAR 16.103(d).
The file location of any required deter-
mination and findings authorizing use
of this type of contract (see Part 1416);

(3) A history of the contract action
including: Whether the action was syn-
opsized or the basis for exemption
under FAR 5.202, and file location of
the synopsis; consideration given to
the use of set-asides and file location of
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DI-1886 (see Subpart 1419.2); solicita-
tion issuance date, closing date for re-
ceipt of proposals and extensions; (iv)
sources solicited (reference file loca-
tion); late proposal or proposal modi-
fication information required by FAR
15.208; and the file location of ‘‘Jus-
tification for Other Than Full and
Open Competition,” if applicable.

(4) Evaluation of proposal(s), includ-
ing: Evaluation factors used and
weights (FAR 15.304); results of initial
proposal evaluation (FAR 15.305); deter-
mination of competitive range (FAR
15.306); results of written or oral dis-
cussions conducted (FAR 15.306); dis-
cussion of final proposal revisions re-
ceived (FAR 15.307) and results of final
proposal evaluation; and basis for
source selection. For formal source se-
lection procedures (see 1415.303), infor-
mation on the source selection plan,
and the source selection decision in-
cluding supporting documentation re-
quired by FAR 15.308.

(5) If cost or pricing data were not re-
quired, the cost or price analysis per-
formed in accordance with FAR 15.404-
1.

(6) If cost or pricing data were re-
quired, the cost analysis (FAR 15.404-
1(c)) performed; and cost realism anal-
ysis (FAR 15.404-1(d)) and technical
analysis (FAR 15.404-1(e)) performed, as
applicable to the procurement.

(7) If an audit report was required
(FAR 15.404-2), COs shall specifically
describe actions taken in response to
significant audit findings, including
the monetary value and decisions made
with regard to any of the audit’s ques-
tioned costs; i.e., COs shall identify the
value of the questioned costs, indicate
whether they will allow or disallow
them, and provide an explanation for
their decisions. For purposes of this
section, ‘‘significant audit finding’’ and
‘“‘questioned cost’’ are defined as those
findings and/or costs cited or ques-
tioned in an external audit because of
their relationship to unallowable costs
claimed, a failure to comply with regu-
lations or the terms of the contract,
mathematical errors, and/or the dupli-
cation of costs. Questions and/or dis-
agreements between the CO, price ana-
lyst (if assigned) and cognizant auditor
as to an audit report’s interpretation
or recommendations regarding ‘‘sig-
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nificant audit finding”’ and/or ‘‘ques-
tioned costs’ shall be clarified or re-
solved and appropriately documented.
If a disagreement cannot be resolved or
agreement cannot be reached, the CO
shall prepare a written statement in
the PNM that discusses the issue(s) in
question and supports a final decision
on the matter.

(8) The basis for determining profit
or fee as prescribed in FAR Subpart
15.404-4 and form DI-1920 (or file loca-
tion).

(d) Approval. The PNM shall be signed
and dated by the contract specialist or
contract negotiator who conducted the
negotiation and approved by the CO.

(e) Distribution. Whenever field pric-
ing support has been obtained, copies
of related PNMs shall be forwarded to
the Assistant Inspector General for Au-
diting, OIG, not later than 15 days after
the execution of the resulting contract,
modification or close-out action.

Subpart 1415.6—Unsolicited
Proposals

1415.606 Agency procedures.

The contact point for the receipt and
coordination of unsolicited proposals is
the contracting office, which will ac-
knowledge and review the proposal
contents and determine the proper ac-
tivity within the bureau/office to
evaluate and process the proposal. The
policy or contracting office shall ac-
knowledge unsolicited proposals and
forward each one to the processing ac-
tivity in an expeditious manner. Each
bureau/office shall establish procedures
for receipt, reproduction and disposi-
tion of unsolicited proposals consistent
with the requirements of FAR 15.6.

PART 1416—TYPES OF CONTRACTS

Subpart 1416.2—Fixed-Price Contracts

Sec.

1416.203 Fixed-price contracts
nomic price adjustment.

1416.203-4 Contract clauses.

with eco-

Subpart 1416.4—Incentive Contracts

1416.405 Contract clauses.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.
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SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1416.2—Fixed-Price
Contracts

1416.203 Fixed-price contracts with

economic price adjustment.

1416.203-4 Contract clauses.

An economic price adjustment clause
based on actual cost of labor or mate-
rial may be used after approval by the
BPC, without the power of redelega-
tion.

Subpart 1416.4—Incentive
Contracts

1416.405 Contract clauses.

The BPC, without the power of re-
delegation, is authorized to approve an
award fee clause to use in a solicitation
when a cost-plus-award-fee contract is
contemplated.

PART 1417—SPECIAL
CONTRACTING METHODS

Subpart 1417.2—Options

Sec.
1417.203 Solicitations.
1417.206 Evaluation.

Subpart 1417.4—Leader Company
Contracting

1417.402 Limitations.

Subpart 1417.6—Management and
Operating Contracts

1417.602 Policy.
1417.605 Award, renewal and extension.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1417.2—Options

1417.203 Solicitations.

Option quantities in excess of the 50
percent limit may, in unusual cir-
cumstances, be approved by the CCO.

1417.602

1417.206 Evaluation.

The determination in FAR 17.206(b)
shall be approved by the CCO prior to
soliciting offers.

Subpart 1417.4—Leader Company
Contracting

1417.402 Limitations.

Use of leader company contracting
for a product, subject to the limita-
tions in FAR 17.402, shall require ad-
vance discussion with the Director,
PAM, prior to approval by the HCA.
This authority may not be redelegated.
Documentation shall include the cir-
cumstances requiring such action.

Subpart 1417.6—Management
and Operating Contracts

1417.602 Policy.

(a) The AS/PMB is authorized to ap-
prove the CO’s determination to enter
into, extend or renew any management
and operating contract.

(b) The CO shall prepared requests for
authorization to enter into, extend or
renew any management and operating
contract shall be prepared by the CO
and submitted by the HCA through the
Director, PAM for approval by the AS/
PMB. The request shall be submitted
prior to solicitation for the require-
ment and shall:

(1) Reference the statutory authority
for the requirement;

(2) Discuss the relationship between
the requirement and the limitations in
FAR 17.603;

(3) Include a copy of the proposed
contract schedule and evaluation fac-
tors for; and

(4) If a noncompetitive procurement
is proposed, include a copy of the Jus-
tification for Other than Full and Open
Competition.

(c) The HCA shall be responsible for
conducting the reviews required by
FAR 17.602(c) and taking required ac-
tions within the time limit prescribed.

(d) The CO shall request authoriza-
tion under paragraph (a) of this section
for solicitation of offers for cost com-
parison purposes under OMB Circular
A-76 (see FAR 17.3) for:
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(1) Operation, maintenance, or sup-
port of a Government-owned or con-
trolled special production or testing fa-
cility; or

(2) Any other commercial or indus-
trial service activity which, if per-
formed by a contractor, would result in
a management and operating contract
as defined under FAR Subpart 17.6.
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1417.605 Award, renewal and exten-
sion.

The CO shall review each manage-
ment and operating contract prior to
any extension or exercise of a renewal
option. Any extension or renewal of a
management and operating contract
shall first be authorized as required in
1417.602.

PART 1418 [RESERVED]



SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 1419—SMALL BUSINESS
PROGRAMS

Subpart 1419.2—Policies

Sec.

1419.201 General policy.

1419.202 Specific policies.

1419.202-70 Acquisition screening and BUDS
recommendations.

Subpart 1419.5—Set-Asides for Small
Business

1419.503 Setting aside a class of acquisitions
for small business.

1419.503-70 Class set-aside for construction
acquisitions.

1419.505 Rejecting Small Business Adminis-
tration recommendations.

1419.506 Withdrawing or modifying small
business set-asides.

Subpart  1419.6—Certificates of Com-
petency and Determinations of Re-
sponsibility

1419.602 Procedures.
1419.602-1 Referral.

Subpart 1419.7—The Small Business
Subcontracting Program

1419.705 Responsibilities of the contracting
officer under the subcontracting assist-
ance program.

1419.705-2 Determining the need for a sub-
contracting plan.

1419.705-3 Preparing the solicitation.

1419.705-6 Postaward responsibilities of the
contracting officer.

Subpart 1419.8—Contracting with the Small
Business Administration (the 8(A) program)

1419.803 Selecting acquisitions for the 8(a)
program.
1419.810 SBA Appeals.

Subpart 1419.9—Contracting Opportunities
for Women-Owned Small Businesses

1419.901 Policy.

Subpart 1419.10—Small Business
Competitiveness Demonstration Program
1419.1003 Purpose.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1419.2—Policies

1419.201 General policy.

HCAs, without the power of redelega-
tion, shall be responsible for the estab-
lishment of annual goals. The purpose
of these goals is to increase participa-
tion of small business and small dis-
advantaged businesses in contract and
subcontract opportunities. Goals for
contract awards to minority business
enterprises and women-owned busi-
nesses shall also be developed.

(a) All program goals must comply
with the criteria established by OSDBU
and shall reflect improvement in par-
ticipation of small businesses and
small disadvantaged businesses. The
goal setting process shall be conducted
as follows:

(1) Proposed goals are to be sub-
mitted by contracting activities to
OSDBU by August 15th for the next fis-
cal year. To the greatest extent pos-
sible, the goals shall be based on ad-
vance acquisition plans (see Subpart
1407.1), budget justifications, and past
performance.

(2) OSDBU shall be responsible for
consolidating bureau and office goals,
performing trend analysis, and submit-
ting proposed Departmental goals to
SBA, and the Minority Business Devel-
opment Agency (MBDA), Department
of Commerce.

(3) Bureau and office goals shall be
negotiated and finalized with the
OSDBU based on current plans and
budget projections. OSDBU shall nego-
tiate final Departmental goals with
SBA, and MBDA.

(4) Since goals are expressed as a per-
centage of planned acquisition dollars,
final budget approvals may change spe-
cific dollar goals.

(b) HCAs may request revision of
goals from OSDBU when final budget
approvals result in a change of plus or
minus 15% in planned acquisition dol-
lars or in instances when a dispropor-
tionate change in the mix of products
or services is required. The goal setting
process with the Bureau/Offices shall
be completed by December 31st of each
year.
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(¢) In accordance with 111 DM 8,
OSDBU is responsible for performing
all functions and duties prescribed in
FAR 19.201(d) and for:

(1) Developing and maintaining poli-
cies, procedures, regulations, and
guidelines for the effective administra-
tion of the Department’s small busi-
ness and small disadvantaged business
programs; and,

(2) Providing functional direction and
policy guidance to personnel in the im-
plementation of the programs under
paragraph (c)(1) of this section.

(d) HCAs without authority to redele-
gate shall:

(1) Appoint a full-time BUDS (e.g.,
procurement analyst or other non-
operational contract person), for each
contracting office where:

(i) Annual contract obligations regu-
larly exceed $20 million or represent a
substantial part of the bureau’s total
contracting program; and,

(ii) The number, type, and size of
contract transactions provide suffi-
cient opportunities for small business
and small disadvantaged business par-
ticipation.

(2) Appoint a part-time BUDS (e.g.,
procurement analyst or other non-
operational contract person), for each
contracting office where the nature of
the contracting program requires such
action to ensure accomplishment of an-
nual program goals;

(e) Each BUDS shall perform the du-
ties listed at FAR 19.201(d)(5)(6), and
(10), 405 DM 1, and in the BUDS Stand-
ard Operating Procedures Handbook
(405 DM 2).

1419.202 Specific policies.

1419.202-70 Acquisition screening and
BUDS recommendations.

(a) For open market acquisitions es-
timated to exceed the SAT, the DI
Form 1886, ‘‘Acquisition Screening and
Review Form,”’ shall be completed by
the CO and signed as indicated in Block
20 of the form. The completed form
shall be placed in the solicitation/con-
tract file prior to requesting
quotations, publication of a
FedBizOpps solicitation notice, or pub-
lication of a notice of intent to award
a sole source contract.
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(b) For open market acquisitions es-
timated to be greater than the micro-
purchase threshold and less than the
SAT that are not reserved for small
business or proceeding under the 8(a)
program, the DI Form 1886 shall be
completed as specified in paragraph (a)
of this section.

(c) Open market acquisitions, includ-
ing charge card transactions, esti-
mated to be less than the micro-pur-
chase threshold are mnot routinely
screened, but may be upon request by
the purchaser.

(d) For Federal Supply Schedule
competitions estimated to exceed the
SAT and for which the source list con-
tains less than three small businesses,
the DI Form 1886 shall be completed as
specified in paragraph (a) of this sec-
tion.

(e) Federal Supply Schedule buys
below the SAT are not routinely
screened, but may be upon request by
the CO.

(f) If the proposed method of acquisi-
tion is non-competitive, the Justifica-
tion for Other than Full and Open Com-
petition shall be attached to the DI
Form 1886.

(g) Advance acquisition plans devel-
oped pursuant to FAR Part 7 shall be
attached to the DI Form 1886.

(h) The CO shall document the ra-
tionale for not accepting a SBS rec-
ommendation on DI Form 1886, under
“Notes.” (See FAR 19.202.) Disagree-
ments between the CO and the SBS
concerning the decision to use a set
aside or the 8(a) program shall be re-
solved by the BPC. The BPC shall an-
notate the resolution, with signature,
in the ‘““Notes’ section of the form. The
BPC may consult with the OSDBU to
obtain assistance in resolving the dis-
agreement.

[75 FR 19829, Apr. 15, 2010, as amended at 76
FR 50142, Aug. 12, 2011]

Subpart 1419.5—Set-Asides for
Small Business

1419.503 Setting aside a class of acqui-
sitions.

1419.503-70 Class set-aside for con-
struction acquisitions.

(a) Acquisitions for construction (as
defined in FAR 2.101) estimated to cost
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$2 million or less shall be set-aside on
a class basis for exclusive participation
by small business concerns. This class
set-aside does not apply when:

(1) The acquisition is procured using
simplified acquisition procedures;

(2) Use of a set-aside is precluded by
the Small Business Competitiveness
Demonstration Program (SBCDP) (See
FAR 19.10);

(3) A non-competitive acquisition has
been approved under the procedures of
FAR 6.3;

(4) Work is to be performed outside
the U.S.; or

(5) The BPC determines that ade-
quate competition is not likely to be
obtained if the acquisition is restricted
to small business concerns, applying
the requirements of FAR 19.202-2.

(b) The use of such set-asides is con-
tingent upon current policy in effect
under application of the SBCDP (See
FAR 19.10).

1419.505 Rejecting Small Business Ad-
ministration recommendations.

(a) A written justification in support
of the CO’s decision to reject the set-
aside recommendation shall be ap-
proved by the HCA. It shall then be for-
warded for sequential review through
the Director, OSDBU and the Director,
PAM, for action by the AS/PMB.

(b) As prescribed in FAR 19.505, the
AS/PMB is authorized to reply to the
Administrator of SBA on any SBA ap-
peal of a contracting officer’s set-aside
recommendation.

1419.506 Withdrawing or
small business set-asides.

The HCA is authorized, without the
power of redelegation, to resolve dis-
agreements between the CO and the
BUDS concerning withdrawals or modi-
fications of individual or class set-
asides as prescribed in FAR 19.506.
OSDBU shall be provided timely notifi-
cation of such disagreements and the
recommendation of the BUDS in order
to provide assistance in resolving the
disagreement.

modifying

1419.705-3

Subpart 1419.6—Certificates  of
Competency and Determina-
tions of Responsibility

1419.602 Procedures.

1419.602-1 Referral.

The CO shall obtain approval from
the CCO for all determinations docu-
menting a responsive small business’
lack of responsibility prior to submis-
sion to the appropriate SBA office. A
copy of the determination shall be sent
to OSDBU.

Subpart 1419.7—The Smalll
Business Subcontracting Program

1419.705 Responsibilities of the con-
tracting officer under the subcon-
tracting assistance program.

1419.705-2 Determining the need for a
subcontracting plan.

The CO’s determination that no sub-
contract possibilities exist for a pro-
posed contractual action shall be re-
viewed by the BUDS prior to the ap-
proval by a level above the CO, and a
copy shall be forwarded to OSDBU
within 5 working days of execution, but
in no case later than the date of con-
tract award. The BUDS may contact
OSDBU and consider any comments or
recommendations offered.

1419.705-3 Preparing the solicitation.

In solicitations containing sub-
contract plan requirements, COs should
consider evaluating offered sub-
contract plans and the offerors’ past
subcontracting compliance and accom-
plishments in the evaluation and selec-
tion of proposals. This would be par-
ticularly appropriate for acquisitions
known to offer significant subcon-
tracting opportunities for small, small
disadvantaged, and women-owned busi-
nesses or which include work pre-
viously performed by a small business.
When used, this factor must be evalu-
ated in such a way that the relative
ranking or scoring of small business
offerors is not adversely affected by the
lack of a subcontract plan.
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1419.705-6 Postaward responsibilities
of the contracting officer.

In addition to the actions specified in
FAR 19.705-6, the CO shall also be re-
sponsible for the following:

(a) Forwarding a copy of each ap-
proved subcontracting plan to OSDBU
within 10 working days after approval
of the plan.

(b) Ensuring that the contractor for-
wards the original copy of the Stand-
ard Form 295, Summary Contracting
Report, to the Department of the Inte-

rior, Director, OSDBU, 18th & C
Streets, NW., Washington, DC 20240,
Rm. 2747.

(c) Forwarding a copy of the Stand-
ard Form 294, Subcontracting Report
for Individual Contracts, received from
individual contractors, within 10 work-
ing days, to OSDBU.

(d) Conducting on-site business and
economic development program man-
agement reviews (see 405 DM 1) of a
prime contractor’s small and disadvan-
taged business subcontracting pro-
gram. Reviews shall be conducted as
required based on problems perceived
such as insufficient progress in meet-
ing subcontracting goals. The result of
the review shall be documented in writ-
ing using the format shown at 1453.303—
70. At the discretion of the CO, the
BUDS may conduct the reviews. In ad-
dition to required bureau/office inter-
nal distribution, a copy of the review
report shall be submitted to OSDBU
within 60 calendar days after comple-
tion of the review.

Subpart 1419.8—Contracting with
the Small Business Administra-
tion (The 8(a) Program)

1419.803 Selecting acquisitions for the
8(a) Program.

The CO shall first screen the acquisi-
tion for suitability for award to SBA
under the Section 8(a) program, before
taking action under FAR 19.501, 19.502
or 1419.503-70. After selecting acquisi-
tions suitable for the 8(a) program, the
contracting office shall provide SBA
appropriate advance acquisition plan-
ning information for all acquisitions
found to be suitable for the 8(a) pro-
gram (See also 1407.1).
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1419.810 SBA appeals.

AS/PMB, without the power of re-
delegation, is authorized to issue the
decision on an SBA appeal of a CO’s
Section 8(a) decision.

Subpart 1419.9—Contracting Op-
portunities for Women-Owned
Small Businesses

1419.901 Policy.

In support of the Department’s policy
to facilitate, preserve, and strengthen
women’s business enterprises:

(a) Annual goals for contract awards
to women-owned businesses shall be es-
tablished as prescribed in 1419.201(b);
and

(b) Small women-owned businesses
shall be considered for subcontracting
opportunities under FAR 19.702, and
subcontract awards shall be reported as
prescribed in FAR 19.704.

(c) OSDBU, in accordance with 111
DM 8, is assigned the responsibility for
carrying out the Department’s women-
owned business enterprise program.

Subpart 1419.10—Small Business
Competitiveness Demonstra-
tion Program

1419.1003 Purpose.

OSDBU is responsible for estab-
lishing the 10 targeted industry cat-
egories and monitoring DOI’s partici-
pation.

PARTS 1420-1421 [RESERVED]

PART  1422—APPLICATION OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 1422.1—Basic Labor Policies

Sec.

1422.101 Labor relations.

1422.101-1 General.

1422.101-3 Reporting labor disputes.

1422.101-4 Removal of items from contrac-
tors’ facilities affected by work stop-
pages.

1422.103 Overtime.

1422.103-4 Approvals.

810



Department of the Interior

Subpart 1422.3—Contract Work Hours and
Safety Standards Act

1422.302 Liquidated damages and overtime
pay.

Subpart 1422.4—Labor Standards for
Contracts Involving Construction

1422.404 Davis-Bacon Act wage determina-
tions.

1422.404-6 Modifications of wage determina-
tions.

1422.406-8 Investigations.

1422.406-9 Withholding from or suspension
of contract payments.

1422.406-13 Semiannual
ports.

Subpart 1422.6—Waish-Healey Public
Contracts Act

enforcement re-

1422.604 Exemptions.
1422.604-2 Regulatory exemptions.

Subpart 1422.8—Equal Employment
Opportunity

1422.803 Responsibilities.

1422.804 Affirmative action programs.
1422.804-2 Construction.

1422.805 Procedures.

1422.807 Exemptions.

Subpart 1422.10—Service Contract Act of
1965, As Amended

1422.1003 Applicability.
1422.1003-4 Administrative limitations, vari-
ations, tolerances and exemptions.

Subpart 1422.13—Special Disabled Vet-
erans, Veterans of the Vietnam Eraq,
and Other Eligible Veterans

1422.1305 Waivers.

Subpart 1422.14—Employment of Workers
with Disabilities

1422.1403 Waivers.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1422.1—Basic Labor
Policies
1422.101 Labor relations.

1422.101-1 General.

The HCA may designate programs or
requirements for which notice of labor
disputes is necessary.

1422.406-8

1422.101-3 Reporting labor disputes.

Labor disputes that may interfere
with contract performance shall be re-
ported to the SOL and the HCA.

1422.101-4 Removal of items from con-
tractors’ facilities affected by work
stoppages.

Prior to initiating any action for re-
moval of items from contractors’ fa-
cilities, the CO shall obtain advice
from SOL.

1422.103 Overtime.

1422.103-4 Approvals.

The CO shall obtain approval for the
use of overtime from the CCO after
consultation with the cognizant pro-
gram office.

Subpart 1422.3—Contract Work
Hours and Safety Standards Act

1422.302 Liquidated
overtime pay.

(a) HCAs are authorized to take the
action in FAR 22.302(c)

(b) Funds withheld or collected for
liquidated damages shall be disposed of
in accordance with procedures under
1422.406-9.

damages and

Subpart 1422.4—Labor Standards
for Contracts Involving Con-
struction

1422.404 Davis-Bacon Act wage deter-
minations.

1422.404-6 Modifications of wage de-
terminations.

The HCA is authorized to request an
extension for awards not made within
90 days after bid opening.

1422.406-8 Investigations.

(a) Labor standards investigations re-
quired by FAR 22.406-8 shall be the re-
sponsibility of the CO.

(b) The CO’s report of violations shall
be submitted to the HCA, who is au-
thorized to take the actions prescribed
in FAR 22.406-8(d).

(c) The HCA shall forward all refer-
rals through the OIG to the Attorney
General.

811



1422.406-9

1422.406-9 Withholding from or sus-
pension of contract payments.
HCAs shall establish procedures for
collection and disposition of funds
withheld under FAR 22.406-9, including
liquidated damages.

1422.406-13 Semiannual
reports.

enforcement

PAM is responsible for submitting
the report required by FAR 22.406-13 to
DOL. In accordance with DOL memo-
randa, PAM requires bureaus to submit
the required reports by April 15 and Oc-
tober 15 for the reporting periods of Oc-
tober 1 through March 31 and April 1
through September 30, respectively.

Subpart 1422.6—Walsh-Healey
Public Contracts Act

1422.604 Exemptions.

1422.604-2 Regulatory exemptions.

The AS/PMB is authorized to request
the Secretary of Labor to exempt con-
tracts from the Walsh-Healey Public
Contracts Act under FAR 22.604-2(b). A
written finding justifying the exemp-
tion shall be prepared by the CO and
submitted by the HCA to the Director,
PAM for further action.

Subpart 1422.8—Equal
Employment Opportunity

1422.803 Responsibilities.

The CO shall forward matters involv-
ing the applicability of EO 11246 to the
HCA for resolution. This authority is
granted to the HCA without the power
of redelegation.

1422.804 Affirmative action programs.

1422.804-2 Construction.

Bureau contracting offices are re-
sponsible for maintaining (including
updates and revisions) lists of geo-
graphic areas subject to affirmative ac-
tion requirements.

1422.805 Procedures.

Copies of the poster ‘“‘Equal Employ-
ment Opportunity is the Law” (Na-
tional Stock No. 7690-00-926-8988) may
be ordered from the GSA supply depot.
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1422.807 Exemptions.

(a) The Director, PAM shall make
the determination that a contract is
essential to the national security and
that the award of the contract without
complying with one of the require-
ments of FAR 22.8 is necessary to na-
tional security.

(b) Requests for exemptions shall be
submitted in writing by the CO,
through the HCA, to the Director,
PAM.

Subpart 1422.10—Service Con-
fract Act of 1965, as Amend-
ed

1422.1003 Applicability.

1422.1003-4 Administrative limita-
tions, variations, tolerances and ex-
emptions.

The CO shall submit requests for de-
termination regarding application of
the Service Contract Act and exemp-
tions directly to DOL, Administrator
of the Wage and Hour Division.

Subpart  1422.13—Special Dis-
abled Veterans, Veterans of
the Vietnam Era, and Other
Eligible Veterans

1422.1305 Waivers.

(a) The Director, PAM is authorized
to:

(1) Waive any or all terms of the
clause at FAR 52.222-35, Equal Oppor-
tunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and
Other Eligible Veterans, under the con-
ditions prescribed in FAR 22.1305(a),
and

(2) Waive any requirement in FAR
Subpart 22.13 as prescribed in FAR
22.1305(b).

(b) Requests for waivers, under para-
graph (a) of this section, shall be made
in writing by the CO through the HCA
to the Director, PAM for further ac-
tion.

Subpart 1422.14—Employment of
Workers with Disabilities

1422.1403 Waivers.

The Director, PAM is authorized to
waive any or all of the terms of the
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clause at FAR 52.222-36, Affirmative
Action for Workers with Disabilities,
under the conditions prescribed in FAR
22.1403(a), and waive any requirement
in FAR Subpart 22.14 as prescribed in
FAR 22.1403(b). Requests for waivers
shall be made in writing by the CO
through the HCA to the Director, PAM.

PART 1423 [RESERVED]

PART 1424—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION

Subpart 1424.1—Protection of Individual
Privacy

Sec.

1424.102 General.

1424.103 Procedures.
1424.104 Contract clauses.

Subpart 1424.2—Freedom of Information
Act.
1424.203 Policy.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1424.1—Protection of
Individual Privacy

1424.102

Procedures for implementing the Pri-
vacy Act of 1974 and Departmental reg-
ulations under 43 CFR part 2, subpart
D, are contained in 383 DM.

General.

1424.103 Procedures.

When required by FAR 24.103(b)(2),
the CO shall provide the contractor
with a copy of the Department’s Pri-
vacy Act regulations codified in 43 CFR
part 2, subpart D.

1424.104 Contract clauses.

The clause at FAR 52.224-1, Privacy
Act Notification, as prescribed in FAR
24.104(a), shall be supplemented in ac-
cordance with 1452.224-1.

1425.003

Subpart 1424.2—Freedom of
Information Act

1424.203 Policy.

(a) The Department’s implementa-
tion of the Freedom of Information Act
is codified in regulations under 43 CFR
part 2, subparts A and B.

(b) It is the policy of the Department
to alert prospective contractors which
place restrictions on the disclosure and
use of proposal data that certain data
may be subject to disclosure under a
Freedom of Information Act request.
(See 1415.207 and 1452.215-71.)

PART 1425—FOREIGN
ACQUISITION

Sec.
1425.003 Definitions.

Subpart 1425.1—Buy American Act—
Supplies

1425.103 Exceptions.
1425.106 Determining reasonableness of cost.

Subpart 1425.2—Buy American Act—
Construction Materials

1425.202 Exceptions.
1425.206 Noncompliance.

Subpart 1425.7—Prohibited Sources

1425.701 Restriction on acquisition of sup-
plies or services from prohibited sources.

Subpart 1425.10—Additional Foreign
Acquisition Regulations

1425.1001 Waiver of right to examination of
records.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

1425.003 Definitions.

Impracticable, as used in this subpart,
includes reasons other than cost, and
availability.

Manufacture, as used in this subpart,
means completion of an end product in
the form required to meet specifica-
tions. It includes only direct incorpora-
tion of components into the end prod-
ucts to alter the original material and
establish the identity/character of the
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1425.103

end product, and excludes other sup-
plies, materials, and requirements such
as testing, manuals, related equipment,
etc.

Subpart 1425.1—Buy American
Act—Supplies

1425.103 Exceptions.

(a) The AS/PMB is authorized to
make the determination that a foreign
end item will be acquired for Govern-
ment use because preference for a U.S.
item would be inconsistent with the
public interest. Such determinations
shall be prepared by the CO and sub-
mitted by the HCA to the Director,
PAM for further action.

(b) The Director, PAM is authorized
to make the determination that an ar-
ticle, material or supply not included
in the list under FAR 25.104 is not
mined, produced, or manufactured in
the U.S. in sufficient and reasonably
available commercial quantities of sat-
isfactory quality. Determinations shall
be prepared by the CO and submitted
by the BPC for approval.

(c) Contracting activities which have
information justifying the removal of
an item from the list under FAR 25.104
shall submit such information to the
Director, PAM for further disposition.

1425.105 Determining reasonableness
of cost.

(a) In unusual circumstances, the Di-
rector, PAM may authorize the use of
evaluation differentials other than
those prescribed in FAR 25.105 for a
particular acquisition.

(b) Requests for use of other evalua-
tion differentials shall be submitted by
the HCA to the Director, PAM for fur-
ther action.

Subpart 1425.2—Buy American
Act—Construction Materials

1425.202

(a)(1) The CO may determine the rea-
sonableness of cost as determined by
the formula in 1425.203-70.

(2) The Director, PAM has the au-
thority to make the determination
that use of U.S. construction material
would be impracticable. Failure of the
Director, PAM to issue a determina-

Exceptions.
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tion within 30 days after receipt of a
request will be deemed approval for use
of the cited foreign material.

(3) For items not on the list at FAR
25.108(d), the CCO may make the non-
availability determination if the items
cost less than the SAT. The HCA may
make the non-availability determina-
tion when the cost of the items exceeds
the SAT.

(b) [Reserved]

1425.206 Noncompliance.

The CO will report, in writing, any
use of non-excepted, foreign construc-
tion materials by contractors, sub-
contractors and suppliers through the
HCA to the Director, PAM for debar-
ment action in accordance with Sub-
part 1409.4.

Subpart 1425.7—Prohibited
Sources

1425.701 Restriction on acquisition of
supplies or services from prohibited
sources.

The AS/PMB is authorized to request
permission from the Office of Foreign
Assets Control (OFAC) for DOI use of
supplies and services from the sources
described in FAR 25.701. Requests shall
be prepared by the CO and submitted
through the HCA to the Director, PAM.

Subpart 1425.10—Additional
Foreign Acquisition Regulations

1425.1001 Waiver of right to examina-
tion of records.

The Director, PAM is authorized to
make the determinations prescribed in
FAR 25.1001(b). Determinations shall be
prepared by the CO and submitted
through the HCA to the Director, PAM.

PART 1426—OTHER
SOCIOECONOMIC PROGRAMS

Subpart 1426.70—Indian Preference

Sec.

1426.7000
1426.7001
1426.7002
1426.7003
1426.7004
1426.7005

Scope of subpart.

Definitions.

Statutory requirements.
Applicability and contract clause.
Compliance enforcement.

Tribal preference requirements.
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Subpart 1426.7 1—Minority Business Reports

1426.7100 Scope of subpart.

1426.7101 Definitions.

1426.7102 Minority Business Development
Agency (MBDA-91) Plan and Reports.

1426.7102-1 Statutory basis.

1426.7102-2 Requirements.

1426.7103 The Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) (Superfund Minority Con-
tractors Utilization Report).

1426.7103-1 Statutory basis.

1426.7103-2 Requirements.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40

U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1426.70—Indian
Preference

1426.7000 Scope of subpart.

This subpart prescribes policies and
procedures for implementation of Sec-
tion 7(b) of the Indian Self-Determina-
tion and Education Assistance Act
(Pub. L. 93-638, 88 Stat. 2205, 25 U.S.C.
450e(b)).

1426.7001 Definitions.

For purposes of this subpart the fol-
lowing definitions shall apply:

Indian means a person who is a mem-
ber of an Indian Tribe. If the con-
tractor has reason to doubt that a per-
son seeking employment preference is
an Indian, the contractor shall grant
the preference but shall require the in-
dividual within thirty (30) days to pro-
vide evidence from the Tribe concerned
that the person is a member of the
Tribe.

Indian organization means that gov-
erning body of any Indian Tribe or en-
tity established or recognized by such
governing body in accordance with the
Indian Financing Act of 1974 (88 Stat.
77; 26 U.S.C. 1451).

Indian-owned economic enterprise
means any Indian-owned commercial,
industrial, or business activity estab-
lished or organized for the purpose of
profit provided that such Indian owner-
ship shall constitute not less than 51
percent of the enterprise.

Indian reservation includes Indian res-
ervations, public domain Indian allot-
ments, former Indian reservations in
Oklahoma, and land held by incor-

1426.7003

porated Native groups, regional cor-
porations, and village corporations
under the provisions of the Alaska Na-
tive Claims Settlement Act, (85 Stat.
688; 43 U.S.C. 1601 et seq.).

Indian Tribe means an Indian Tribe,
band, nation, or other recognized group
or community, including any Alaska
Native village or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act (85 Stat. 688; 43 U.S.C.
1601), which is recognized as eligible for
the special programs and services pro-
vided by the United States to Indians
because of their status as Indians.

On or mnear an Indian reservation
means on a reservation or the distance
within that area surrounding an Indian
reservation(s) that a person seeking
employment could reasonably be ex-
pected to commute to and from in the
course of a work day.

1426.7002 Statutory requirements.

Section 7(b) of the Indian Self-Deter-
mination and Education Assistance
Act requires that any contract or sub-
contract entered into pursuant to that
Act, the Act of April 16, 1934 (48 Stat.
596; 256 U.S.C. 452), as amended (the
Johnson-O’Malley Act), or any other
Act authorizing contracts with Indian
organizations or for the benefit of Indi-
ans shall require that, to the greatest
extent feasible:

(a) Preferences and opportunities for
training and employment in connec-
tion with the administration of such
contracts shall be given to Indians, and

(b) Preference in the award of sub-
contracts in connection with the ad-
ministration of such contracts shall be
given to Indian organizations and to
Indian-owned economic enterprises as
defined in Section 3 of the Indian Fi-
nancing Act of 1974 (Sec. 3, Pub. L. 93—
262; 88 Stat. 77; 256 U.S.C. 1452).

1426.7003 Applicability and contract
clause.

(a) The CO shall insert the clause at
1452.226-70, Indian Preference—Depart-
ment of the Interior, in solicitations
issued and contracts awarded by:

(1) The Bureau of Indian Affairs;

(2) A contracting activity other than
the Bureau of Indian Affairs when the
contract is entered into pursuant to an
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act specifically authorizing contracts
with Indian organizations; and,

(3) A contracting activity other than
the Bureau of Indian Affairs where the
work to be performed is specifically for
the benefit of Indians and is in addition
to any incidental benefits which might
otherwise accrue to the general public.

(b) The CO shall insert the clause at
1452.226-71, Indian Preference Pro-
gram—Department of the Interior, in
all solicitations issued and contracts
awarded by a contracting activity
which may exceed $50,000, which con-
tain the clause required by paragraph
(a) of this section and where it is deter-
mined by the CO, prior to solicitation,
that the work under the contract will
be performed in whole or in part on or
near an Indian reservation(s). The In-
dian Preference Program clause may
also be included in solicitations issued
and contracts awarded by a con-
tracting activity which may not exceed
$50,000, but which contain the clause
required by paragraph (a) of this sec-
tion and which, in the opinion of the
CO, offer substantial opportunities for
Indian employment, training or sub-
contracting.

1426.7004 Compliance enforcement.

(a) The CO is responsible for con-
ducting periodic reviews of the con-
tractor to ensure compliance with the
requirements of the clauses prescribed
in 1426.7003. These reviews may be con-
ducted with the assistance of the In-
dian Tribe(s) concerned.

(b) Complaints of mnoncompliance
with the requirements of the clauses
prescribed under 1426.7003 received in
writing by the contracting activity
shall be promptly investigated by the
CO. A written disposition of the com-
plaint shall be prepared by the CO.

1426.7005 Tribal preference require-
ments.

(a) Where the work under a contract
is to be performed on an Indian res-
ervation, the CO may supplement the
clause at 1452.226-71, Indian Preference
Program—Department of the Interior,
by adding specific Indian preference re-
quirements of the Tribe on whose res-
ervation the work is to be performed.
The supplemental requirements shall
be jointly developed for the contract by
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the CO and the Tribe. Supplemental
preference requirements must rep-
resent a further implementation of the
requirements of Section 7(b) of Public
Law 93-638 and must be approved by
the SOL for legal sufficiency before
being added to a solicitation and re-
sultant contract. Any supplemental
preference requirements to be added to
the clause at 1452.226-71 shall be in-
cluded in the solicitation and clearly
identified in order to ensure uniform
understanding of the additional re-
quirements by all prospective bidders
or offerors.

(b) Nothing in this section shall be
interpreted to preclude Tribes from
independently developing and enforc-
ing their own tribal preference require-
ments. Such independently developed
tribal preference requirements shall
not, except as provided in paragraph (a)
of this section, become a requirement
in contracts covered under this subpart
1426.70 and must not hinder the Govern-
ment’s right to award contracts and to
administer their provisions.

Subpart 1426.7 1—Minority
Business Reports

1426.7100 Scope of subpart.

This subpart sets forth reporting re-
quirements established by Executive
Order 12432 entitled ‘‘Minority Business
Enterprise Development’’ and the Com-
prehensive Environmental Response,
Compensation and Liability Act
(CERCLA), also known as ‘‘Superfund.”’

1426.7101 Definitions.

For purposes of this subpart the fol-
lowing definitions shall apply:

Contract means a contract or sub-
contract awarded pursuant to the FAR,
as well as federal financial assistance,
including a subcontract, cooperative
agreement, grant, subagreement or
subgrant.

Minority business enterprise means a
business which is at least 51% owned by
one or more minority individuals, or in
the case of any publicly owned busi-
ness, at least 51% of the voting stock is
owned by one or more minority indi-
viduals. The daily business operations
are likewise managed by the minority
owner.
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Minority individual means a U.S. cit-
izen who has been subjected to racial
or ethnic prejudice or cultural bias be-
cause of their identity as members of
this group without regard to their indi-
vidual qualities. Such groups include,
but are not limited to: Black Ameri-
cans; Hispanic Americans; Native
Americans; Asian-Pacific Americans;
and other groups whose members are
U.S. citizens and are found to be dis-
advantaged by the Small Business Ad-
ministration pursuant to Section 8(d)
of the Small Business Act as amended
(15 U.S.C. 637(d)), or the Secretary of
Commerce.

(a) Native Americans are persons hav-
ing origins in any of the original peo-
ples of North America or the Hawaiian
Islands; in particular, American Indi-
ans, Hskimos, Aleuts and Native Ha-
waiians.

(b) Asian-Pacific Americans—persons
having origins from Japan, China, the
Philippines, Vietnam, Korea, Samoa,
Guam, the U.S. Trust Territories of the
Pacific, Northern Marianas, Laos,
Cambodia, Taiwan, Thailand, Malay-
sia, Indonesia, Singapore, Brunei, Re-
public of the Marshall Islands, or the
Federated States of Micronesia.

1426.7102 Minority Business Develop-
ment Agency (MBDA-91) Plan and
Reports.

1426.7102-1 Statutory basis.

Executive Order 12432, dated July 14,
1983, established the requirement for
the Department of Commerce (.e.,
MBDA) to collect information on ac-
quisition and financial assistance
awards to minority businesses, as well
as credit assistance to such firms.

1426.7102-2 Requirements.

(a) MBDA-91 Plan. The BPC is re-
quired to submit the Plan on form
MBDA-91 to the OSDBU by no later
than November 15 of each year. Section
1 of the form, ‘‘Procurement Program
Activities,”” will be completed by
OSDBU. Sections 2 through 5 must be
completed by bureaus and offices.

(b) MBDA-91 Reports. The BPC must
submit reports to the OSDBU within 30
days following the end of a fiscal quar-
ter. Reports are cumulative from Octo-
ber 1 of the reporting fiscal year, and

1426.7103-2

monetary figures should be rounded to
whole dollars in each section of the re-
port.

(c) ‘“Negative report” means when
the Bureau had no reportable activity
during the quarter. Submit such a re-
port using the MBDA-91 report form.

1426.7103 The Comprehensive Envi-
ronmental Response, Compensa-
tion, and Liability Act (CERCLA)
(Superfund Minority Contractors
Utilization Report).

1426.7103-1 Statutory basis.

Paragraph 105 of CERCLA requires
the President of the United States to
consider the availability of qualified
minority business enterprises in award-
ing contracts under the Act and report
annually to Congress on the extent of
such awards, including the efforts
made to encourage the participation of
such firms in programs carried out
under the act. The Environmental Pro-
tection Agency has delegated responsi-
bility for preparing the report, which
includes contracts for Superfund haz-
ardous waste clean-up awarded by
other agencies.

1426.7103-2 Requirements.

The contracting offices shall report
designated projects funded with EPA
monies, involving the actual award of
contracts, subcontracts, financial as-
sistance instruments, subagreements,
etc. by DOI. Do not include Depart-
mental projects covered by Superfund
and funded solely with Departmental
appropriations. The BPC must submit
one of the following reports inclusive
of all projects, as applicable, to the
OSDBU by no later than November 8 of
each year:

(a) EPA Forms 6005-3 and 6005-3A for
applicable Superfund contract awards,
including partial awards to minority
businesses.

(b) EPA Form 6005-3A only, for appli-
cable Superfund contract awards when
no awards were made to minority
firms, to report the efforts made to
promote minority business participa-
tion in the designated projects.

(c) ‘“‘Negative Report’” when the re-
porting Bureau did not award contracts
using Superfund monies.
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 1427—PATENTS, DATA, AND
COPYRIGHTS

Subpart 1427.2—Patents and Copyrights

Sec.

1427.201 Patent and copyright infringement
liability.

1427.201-2 Contract clauses.

1427.202 Royalties.

1427.202-3 Adjustment of royalties.

Subpart 1427.3—Patent Rights Under
Government Contracts

1427.303 Contract clauses.
1427.304 Procedures.
1427.304-1 General.
1427.304-4 Appeals.
1427.306 Licensing background patent rights
to third parties.
AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.
SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1427.2—Patents and
Copyrights

1427.201 Patent and
fringement liability.

1427.201-2 Contract clauses.

Approval to exempt specific United
States patents from the patent indem-
nity clause shall be obtained from the
CCO with legal review and concurrence.

copyright in-

1427.202 Royalties.

1427.202-3 Adjustment of royalties.

The CO shall report to the Assistant
Solicitor for Acquisitions and Intellec-
tual Property the results of any action
taken in compliance with FAR 27.202-3.

Subpart 1427.3—Patent Rights
Under Government Contracts.

1427.303 Contract clauses.

(a) The HCA is authorized to make
the determination to sublicense foreign
governments or international organiza-
tions, as prescribed in FAR 27.303(b)(3).

(b) If one of the exceptions in FAR
27.303(e)(1) is used, then insert clause
1452.227-70, Appeals of Use of Excep-

tions. The exception in FAR
27.303(e)(1)(ii) to use alternative provi-
sions restricting or eliminating a con-
tractor’s right to retain title to any
subject invention shall be made by the
HCA, after consultation with the As-
sistant Solicitor for Acquisitions and
Intellectual Property.

(c) Within 30 days after contract
award the CO shall forward copies of
determinations to use exceptions under
FAR 27.303(e)(1) shall be forwarded to
the Assistant Solicitor for Acquisitions
and Intellectual Property for submis-
sion to the Secretary of Commerce and,
if required, to the Chief Counsel for Ad-
vocacy of the Small Business Adminis-
tration. The determinations shall in-
clude all supporting documentation.

1427.304 Procedures.

1427.304-1 General.

(a)(1) Exceptions. The Associate Solic-
itor for the General Law Division shall
issue a decision on the appeal of a
small business concern or nonprofit or-
ganization of the use of exceptions
under FAR 27.303(e)(1).

(2) If the Associate Solicitor for the
General Law Division determines that
the appeal notice raises a genuine dis-
pute over the material facts, a fact-
finding hearing shall be conducted by
OHA. The hearing shall be conducted
at a location convenient to the parties
concerned as determined by the Direc-
tor, OHA, and on a date and time stat-
ed. The contractor may be represented
by counsel or any duly authorized rep-
resentative. Witnesses may be called
by either party. The proceedings shall
be conducted expeditiously and in such
a manner that each party will have a
full opportunity to present all informa-
tion considered pertinent to the deter-
mination. A transcribed record of the
proceedings shall be made and shall be
made available at cost to the con-
tractor upon request, unless the re-
quirement for the transcribed record is
waived by mutual agreement of the
contractor and OHA.

(3) OHA shall prepare written find-
ings of fact and transmit them to the
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Associate Solicitor for the General
Law Division.

(4) OHA may hear oral arguments
after fact-finding provided that the
contractor, its counsel or other duly
authorized representative, is present in
order to have the opportunity to make
arguments and rebuttal. The Associate
Solicitor for the General Law Division
shall issue a decision.

(b) Greater rights determinations. De-
terminations on requests for greater
rights in subject inventions by contrac-
tors shall be made by the HCA after
consultation with the Assistant Solic-
itor for Acquisitions and Intellectual
Property. Appeals of such determina-
tions shall be made to the CBCA.

(c) Ezxercise of march-in-rights. After
notification to the contractor of infor-
mation warranting the exercise of
march-in rights, the CO shall prepare a
written notice to the contractor after
consultation with the Assistant Solic-
itor for Acquisitions and Intellectual
Property. The notice shall be prepared
and signed by the Associate Solicitor
for the General Law Division. Within
the time constraints, if the Associate
Solicitor for the General Law Division
determines any information submitted
by the contractor (assignee or exclu-
sive licensee) after notice of march-in
is received raises a genuine dispute
over material facts, a fact-finding
hearing shall be conducted by OHA.
The Associate Solicitor for the General
Law Division shall issue a final deter-
mination, after consideration of any
further written or oral arguments from
the parties. An unfavorable determina-
tion to a contractor (assignee or exclu-
sive licensee) shall be subject to ap-
peal.

(d) Licenses and assignments under
contracts with mnonprofit organizations.
COs may approve contractor requests
for assignment of rights or exclusive li-
censes after obtaining the advice of the
Assistant Solicitor for Acquisitions
and Intellectual Property. Solicita-
tions containing FAR clause 52.227-11
shall state that contractors should for-
ward such requests to the CO.

1427.304-4 Appeals.

(a) The CO is authorized to make any
of the determinations listed after con-
sultation with the Assistant Solicitor

1428.301

for Acquisitions and Intellectual Prop-
erty.

(b) Determinations made under para-
graph (a) of this section shall be con-
sidered final decisions under the Con-
tract Disputes Act and may be ap-
pealed to the CBCA in accordance with
the procedures in DIAR Subpart 1433.2.

1427.306 Licensing background patent
rights to third parties.

Any proposed determination to be
made to require third party licensing
shall be submitted by the HCA through
the Assistant Solicitor for Acquisitions
and Intellectual Property for signature
of the AS/PMB. The contractor may re-
quest a public hearing on the record
prior to the above determination. In
such cases, the proposed determination
and the contractor’s request for a hear-
ing shall be referred to OHA. OHA shall
conduct public hearings as set forth in
1427.304-1(a)(4) and shall forward its
findings and recommendations to the
AS/PMB for a final determination. The
final determination shall inform the
contractor of the right to judicial re-
view within sixty (60) days of the AS/
PMB determination.

PART 1428—BONDS AND
INSURANCE

Subpart 1428.3—Insurance

Sec.

1428.301 Policy.

1428.306 Insurance under fixed-price con-
tracts.

1428.306-70 Insurance for aircraft services
contracts.

1428.311 Solicitation provision and contract
clause on liability insurance under cost-
reimbursement contracts.

1428.311-1 Contract clause.

1428.311-2 Agency solicitation
and contract clauses.

provisions

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1428.3—Insurance

1428.301 Policy.

It is the policy of DOI to insure its
own risks only when such action is in
the best interest of the Government.
Circumstances where contractors are
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required to carry insurance are listed
under FAR 28.301 and 28.306. In these
circumstances, the CO shall insert the
clause at 1452.228-70, Liability Insur-
ance— Department of the Interior, in
solicitations and contracts.

1428.306 Insurance under fixed-price
contracts.

1428.306-70 Insurance
services contracts.

(a) Policy. The CO shall insert min-
imum insurance requirements in air-
craft services contracts in order to pro-
tect the Government and its contrac-
tors.

(b) Applicability. The clauses pre-
scribed in section 1428.311-2 are applica-
ble to all fixed-price contracts involv-
ing use of aircraft with either a con-
tractor-furnished or a Government-fur-
nished pilot except for one-time char-
ters when Government exposure is

for aircraft

minimal and time limitations are
present.
1428.311 Solicitation provision and

contract clause on liability insur-
ance under -cost-reimbursement
contracts.

1428.311-1 Contract clause.

The CO shall modify the clause at
FAR 52.228-7, Insurance—Liability to
Third Persons, in accordance with
1452.228-7, and insert in solicitations
and contracts as prescribed in FAR
28.311-1.

1428.311-2 Agency solicitation provi-
sions and contract clauses.

The following DOI clauses shall be
used as prescribed:

(a) The CO shall insert the clause at
1452.228-71, Aircraft and General Public
Liability Insurance—Department of
the Interior, in solicitations and con-
tracts when a fixed-price contract for
operation of aircraft is anticipated and
where the Government is using a con-
tractor-furnished pilot.

(b) The CO shall insert the clause at
1452.228-72, Liability for Loss or Dam-
age—Department of the Interior, in so-
licitations and contracts when a fixed-
price contract for use of aircraft is an-
ticipated and where the Government
does not have a property interest and
is using a Government-furnished pilot.

48 CFR Ch. 14 (10-1-16 Edition)

(c) The CO shall insert the clause at
1452.228-73, Liability for Loss or Dam-
age (Property Interest)—Department of
the Interior, in solicitations and con-
tracts when a fixed-price contract for
use of aircraft is anticipated and where
the Government has a property inter-
est in the aircraft and is using a Gov-
ernment-furnished pilot (e.g., a lease
with purchase option).

PART 1429—TAXES

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1429.3—State and Local
Taxes

1429.303 Application of State and local
taxes to Government contractors
and subcontractors.

Contractors to be treated as agents
of the Government for the purposes set
forth in FAR 29.303(a) shall require the
written review and approval of the AS/
PMB. The HCA shall submit requests
for approval through SOL, to the Di-
rector, PAM, for further action.

PART 1430—COST ACCOUNTING
STANDARDS ADMINISTRATION

Subpart 1430.2—CAS Program
Requirements

Sec.

1430.201 Contract requirements.

1430.201-56 Waiver.

1430.202 Disclosure requirements.

1430.202-2 Impracticality of submission.
AUTHORITY: Sec. 205(c), 63 Stat. 390, 40

U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1430.2—CAS Program
Requirements

1430.201 Contract requirements.

1430.201-5 Waiver.

The CO shall prepare requests to
waive contractor compliance with CAS
prescribed in FAR 30.201-5 and 48 CFR
9903.201-5(e) (FAR Appendix). The CO
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shall submit the request for waiver to
the Director, PAM, without the power
of redelegation, for a determination.
PAM must report any waivers granted
on a fiscal year basis to the CASB in
accordance with FAR 30.201-5(e).

1430.202 Disclosure requirements.

1430.202-2 Impracticality of submis-
sion.

The CO shall prepare any request to
award a contract without the required
contractor submission of the Form No.
CASB-DS-1, Disclosure Statement, and
submit it through the HCA, to the Di-
rector, PAM, and to the Secretary for
approval. The Secretary, without the
power of redelegation, must file a re-
port to CASB within 30 days in accord-
ance with 48 CFR 9903.202-2 (FAR Ap-
pendix).

PART 1431—CONTRACT COST
PRINCIPLES AND PROCEDURES

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1431.1—Applicability

1431.101 Objectives.

Individual deviations concerning cost
principles and procedures shall require
the approval of the cognizant Assistant
Secretary, with further redelegation
authorized. Redelegation is limited to
the BPC.

PART 1432—CONTRACT
FINANCING

Subpart 1432.1—Non-Commercial ltem
Purchase Financing

Sec.
1432.102 Description of contract financing
methods.

Subpart 1432.3—Loan Guarantees for
Defense Production

1432.304 Procedures.
1432.304-2 Certificate of eligibility.

1432.304-2

Subpart 1432.4—Advance Payments for
Non-Commercial ltems

1432.402 General.
1432.407 Interest.

Subpart 1432.5—Progress Payments Based
on Costs

1432.501 General.
1432.501-2 TUnusual progress payments.
1432.502-2 Contract finance office clearance.

Subpart 1432.6—Contract Debts

1432.602 Responsibilities.
1432.610 Compromising debts.

Subpart 1432.9—Prompt Payment

1432.903 Responsibilities.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1432.1—Non-Commercial
Item Purchase Financing

1432.102 Description of contract fi-
nancing methods.

Use of progress payments based on a
percentage or stage of completion are
authorized for construction contracts.
Progress payments for other than con-
struction, alteration, and repair con-
tracts require the CO to write a deter-
mination that:

(a) Payments based on costs would be
impracticable; and

(b) Adequate measures exist for de-
termining quality standards and the
percentage of work accomplished.

Subpart 1432.3—Loan Guarantees
for Defense Production

1432.304 Procedures.

1432.304-2 Certificate of eligibility.

Guaranteed loan applications shall be
authorized and transmitted to the Fed-
eral Reserve Board by the AS/PMB, in
accordance with FAR 32.304-2(h).
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Subpart 1432.4—Advance Pay-
ments for Non-Commercial
ltems

1432.402 General.

The HCA is authorized to approve de-
terminations and findings, as well as
contract terms, for advance payments.
The CO shall submit a recommendation
for approval or disapproval of the con-
tractor’s request to the HCA through
the head of the bureau finance office.

1432.407 Interest.

The HCA may authorize advance pay-
ments without interest pursuant to
FAR 32.407.

Subpart 1432.5—Progress
Payments Based on Costs

1432.501 General.

1432.501-2 Unusual
ments.

The CO shall obtain the advance ap-
proval of the HCA, or designee, before
providing a progress payment rate
higher than the customary rates as de-
fined in FAR 32.501-1. Advance ap-
proval to provide progress payment
rates higher than the customary rates
shall not be delegated lower than the
CCoO.

progress  pay-

1432.502-2 Contract
clearance.
The CO shall obtain approval of the
bureau finance office prior to taking
actions listed in FAR 32.502-2.

Subpart 1432.6—Contract Debts

1432.602

344 DM contains policy, standards,
and guidelines for collection of debts
within DOI. Each bureau and office is
responsible for developing an internal
debt collection system and prescribing
internal procedures for collection of
debts, including debts covered under
FAR Subpart 32.6.

finance office

Responsibilities.

1432.610 Compromising debts.

The CO may recommend compromise
of contractor actions pursuant to FAR
32.610, but shall consult 344 DM and
SOL for further action.

48 CFR Ch. 14 (10-1-16 Edition)

Subpart 1432.9—Prompt Payment

1432.903 Responsibilities.

The CO may modify the timing of
payment specified in paragraph (a)(1)(i)
and (ii) of the clause FAR 52.232-26,
Prompt Payment for Fixed-Price Ar-
chitect-Engineer Contracts, and/or
paragraph (a)(1)(i) and (ii) of the clause
at FAR 52.232-27, Prompt Payment for
Construction Contracts, as appro-
priate, to provide for a period shorter
than 30 days (but not less than 7 days)
for making contract financing pay-
ments based on geographical site loca-
tion, workload, contractor ability to
submit a proper request for payment,
or other factors. When considering a
modification to these FAR standard(s),
the CO should alert the finance and
program officials involved in the pay-
ment process to ensure that such
shorter contract payment terms to be
specified in the solicitation and result-
ing contract will be met. A CO deter-
mination justifying a shorter payment
period must be documented in writing,
and incorporated into the solicitation/
contract file.

PART 1433—PROTESTS, DISPUTES,
AND APPEALS

Subpart 1433.1—Protests

Sec.
1433.102
1433.103

General.

Protests to the agency.

1433.104 Protests to GAO.

1433.106 Solicitation provisions and con-
tract clauses.

Subpart 1433.2—Disputes and Appeals

1433.203 Applicability.

1433.209 Suspected fraudulent claims.

1433.211 Contracting officer’s decision.

1433.213 Obligation to continue perform-
ance.

1433.214 Alternative dispute resolution
(ADR).

1433.215 Contract clauses.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.
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Subpart 1433.1—Protests

1433.102 General.

For protests filed with GAO, the SOL
shall be responsible for handling all bid
protest matters. Any communications
to GAO shall be coordinated with the
regional and/or field solicitor and the
Assistant Solicitor, Acquisitions and
Intellectual Property.

1433.103 Protests to the agency.

For protests filed with the agency,
the CO shall coordinate with the re-
gional and/or field solicitor and the As-
sistant Solicitor, Acquisitions and In-
tellectual Property, prior to making
the protest decision and before sus-
pending or terminating a contract
award as a result of the protest. When
a protest is denied by the CO, the deci-
sion issued shall advise the protester
that the decision may be appealed to
the GAO. All protest decisions must
also contain a notice that appeals to
GAO must include a copy of the CO’s
protest decision.

1433.104 Protests to GAO.

(a) General procedure. (1) A protester
shall furnish a copy of its complete
protest simultaneously to the CO and
the Assistant Solicitor, Acquisitions
and Intellectual Property. Upon being
telephonically advised by the GAO of
the receipt of a protest, the SOL shall
inform the appropriate contracting ac-
tivity which shall immediately notify
the CO. For protests concerning Fed-
eral Information Processing (FIP) ac-
quisitions, the SOL shall also inform
the Director, Office of Information Re-
sources Management (PIR), who, in
turn, shall notify the appropriate bu-
reau Information Resources Manage-
ment contact and GSA official. The CO
shall prepare the protest report as re-
quired by FAR 33.104(a)(3).

(2) The SOL will furnish promptly
GAQO’s written notice of the protest to
the cognizant contracting activity
which, in turn, shall promptly trans-
mit copies to the CO. The CO shall
begin notification as prescribed in FAR
33.104(a)(2). The notification letters
shall contain a specified period of time
for submission of comments and in-
clude instructions that any comments
submitted to the GAO should also be

1433.104

submitted simultaneously to the CO
and the Assistant Solicitor, Acquisi-
tions and Intellectual Property. Copies
of the CO’s notification letters shall be
sent concurrently to the Assistant So-
licitor, Acquisitions and Intellectual
Property.

(3)(1) The contracting activity shall
have no more than 15 working days
from the date of telephonic notifica-
tion by the SOL to deliver the protest
report to the Assistant Solicitor, Ac-
quisitions and Intellectual Property.
For reports involving use of the 10
working day express option, the SOL
shall establish the report delivery date
after consultation with the contracting
activity.

(ii) If required, the SOL shall make
the request for an extension in the re-
port due date.

(iii) In addition to the requirements
of FAR 33.104(a)(3), the report shall be
appropriately titled and dated; shall
cite the GAO file number; and shall be
signed by the CO. Reports shall be pre-
pared with the assistance of the local
attorney-advisor of the SOL. A state-
ment shall be included giving an esti-
mate of the length of time an award
may be delayed without significant ex-
pense or difficulty in performance. If
appropriate, the report shall contain a
statement regarding any urgency for
the acquisition and the extent to which
a delay in award may result in signifi-
cant performance difficulties or addi-
tional expense to the Government. The
contracting activity shall submit the
CO’s report to the Assistant Solicitor,
Acquisitions and Intellectual Property,
who will then submit it to GAO and
provide a copy to each interested party
who responded to the notification pur-
suant to FAR 33.104(a)(2).

(b) Protests before award. (1) The find-
ing to award, notwithstanding protest,
shall be written by the CO, reviewed by
the SOL, and approved by the HCA. A
copy of the approved written finding
shall be placed in the contract file.

(2) The SOL shall be responsible for
notifying GAO of the finding to award
notwithstanding protest.

(c) Protests after award. (1) The CO
shall notify the SOL prior to sus-
pending or terminating the awarded
contract.
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(2) The written finding to authorize
continued contract performance, not-
withstanding protest, shall be written
by the CO, reviewed by the SOL, and
approved by the HCA.

(3) The SOL shall be responsible for
notifying GAO of the finding to con-
tinue contract performance not with-
standing protest.

(d) Notice to GAO. The CO shall pre-
pare the report required by FAR
33.104(g), and coordinate it with the As-
sistant Solicitor, Acquisitions and In-
tellectual Property, and the Director,
PAM, prior to HCA signature (signa-
ture level not redelegable). For pro-
tests regarding FIP acquisitions, the
CO shall also coordinate the report
with the Director, PIR. After signa-
ture, the report shall be forwarded to
the Assistant Solicitor for Acquisitions
and Intellectual Property for trans-
mission to GAO.

1433.106 Solicitation provisions and

contract clauses.

The provision at FAR 52.233-2, Serv-
ice of Protest, as prescribed in FAR
33.106, shall be modified in accordance
with the instructions in DIAR 1452.233—
2.

Subpart 1433.2—Disputes and
Appeals

1433.203 Applicability.

(a) The CO shall prepare any deter-
mination that application of the Con-
tract Disputes Act to contracts with a
foreign or international organization
would not be in the public interest and
forward it to the HCA for review. The
HCA shall be responsible for submit-
ting the determination through the Di-

48 CFR Ch. 14 (10-1-16 Edition)

rector, PAM, to the AS/PMB for ap-
proval.

(b) The CBCA is authorized by the
Contract Disputes Act or by the Sec-
retary to consider and determine an
appeal from a decision of a CO on a
claim arising under or relating to a
contract made by DOI.

1433.209 Suspected fraudulent claims.

The CO shall refer all matters relat-
ing to suspected fraudulent claims by a
contractor or individual to the OIG for
further action or investigation.

1433.211 Contracting officer’s decision.

The CO’s decision shall reference the
Civilian Board of Contract Appeals, 6th
Floor, 1800 M Street, NW., Washington,
DC 20036, and its rules of procedure at
hittp://www.cbca.gsa.gov.

1433.213 Obligation to continue per-
formance.

If the CO considers financing contin-
ued contractor performance to be in
the best interest of the Government,
the CO shall prepare and forward a de-
termination to the HCA for approval.

1433.214 Alternative
tion (ADR).

DOI strongly encourages the use of
ADR in the resolution of disputes in
lieu of litigation or adjudication. Ef-
forts shall be made to resolve disputes
in an expeditious and financially re-
sponsible manner.

dispute resolu-

1433.215 Contract clauses.

The Disputes clause contained in
FAR 52.233-1 shall be used with its Al-
ternate I in all solicitations and con-
tracts.
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 1434 [RESERVED]

PART 1435—RESEARCH AND
DEVELOPMENT CONTRACTING

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

1435.010 Scientific and technical re-
ports.

If a Research and Development
(R&D) contract results involve classi-
fied or national security information,
the CO shall follow the agency proce-
dures prescribed in DIAR 1404.403 prior
to making the results available. Copies
of publications and reports are also re-
quired to be sent to the DOI Depart-
mental Library, 1849 C Street, NW.,
MS-2258, Main Interior Building, Wash-
ington, DC 20240.

PART 1436—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

Subpart 1436.2—Special Aspects of
Contracting for Construction

Sec.

1436.209 Construction contracts with archi-
tect-engineer firms.

1436.270 Preparation of solicitations
contracts for construction.

1436.270-1 Uniform contract format.

1436.270-2 Part I—The Schedule.

1436.270-3 Part II—Contract clauses.

1436.270-4 Part III—Documents, exhibits and
other attachments.

1436.270-5 Part IV—Representations and in-
structions.

Subpart 1436.5—Contract Clauses

1436.570 Prohibition against use of lead-
based paint.
1436.571 Additive and deductive items.

Subpart 1436.6—Architect-Engineer
Services

and

1436.602 Selection of firms for architect-en-
gineer contracts.
1436.602-1 Selection criteria.

1436.602-2
1436.602-3

Evaluation boards.

Evaluation board functions.

1436.602-4 Selection authority.

1436.602-5 Short selection processes for con-
tracts not to exceed the simplified acqui-
sition threshold.

1436.603 Collecting data on and appraising
firms’ qualifications.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1436.2—Special Aspects
of Contracting for Construction

1436.209 Construction contracts with
architect-engineer firms.

Approval to award a contract for con-
struction to a firm or its subsidiaries
that designed the project shall be made
by the HCA only after discussion with
Director, PAM, and with legal concur-
rence. The request for approval pre-
pared by the CO shall include the rea-
son(s) why award to the design firm is
required; an analysis of the facts in-
volving potential or actual organiza-
tional conflicts of interest, including
benefits and detriments to the Govern-
ment and the prospective contractor;
and the measures which are to be
taken to avoid, neutralize or mitigate
conflicts of interest. A copy of the doc-
umentation shall be forwarded to PAM
at the time of consultation.

1436.270 Preparation of solicitations
and contracts for construction.

1436.270-1 Uniform contract format.

(a) COs shall prepare solicitations
and contracts for construction using
the uniform contract format outlined
in Table 1436-1.

(b) If any section of the uniform con-
tract format does not apply, the CO
should so mark that section in the so-
licitation. Upon award, the CO shall
not physically include Part IV in the
resulting contract, but shall retain it
in the contract file.

825



1436.270-2

48 CFR Ch. 14 (10-1-16 Edition)

TABLE 1436—1—UNIFORM CONTRACT FORMAT

Section

Title

Part I—The Schedule

Solicitation/contract form.

Bid schedule.
Specifications/Drawings.
Packaging and marking.
Inspection and acceptance.
Deliveries or performance.
Contract administration data.
Special contract requirements.

Part ll—Contract Clauses

‘ Contract clauses.

Part lll—List of Documents, Exhibits, and Other Attachments

‘ List of attachments.

Part IV—Representations and Instructions

Representations, certifications, and other statements of offerors.
Instructions, conditions, and notices to offerors.
Evaluation factors for award.

[756 FR 19829, Apr. 15, 2010, as amended at 76
FR 50142, Aug. 12, 2011]

1436.270-2 Part I—The Schedule.

The CO shall prepare the Schedule as
follows:

(a) Section A, Solicitation/contract form.
Use SF 1442, Solicitation, Offer, and
Award (Construction, Alteration or Re-
pair), as prescribed in FAR 36.701(a).

(b) Section B, Bid schedule. Bid sched-
ule.

(c) Section C, Specifications/Drawings.
Include specifications and drawings
(See FAR Part 11) or reference other lo-
cation in the uniform contract format
(e.g. Section J, attachment ).

(d) Section D, Packaging and Marking.
Not applicable.

(e) Section E, Inspection and accept-
ance. Include inspection, acceptance,
quality assurance, and reliability re-
quirements (See FAR Part 46).

(f) Section F, Deliveries or performance.
Include Suspension of Work, Lig-
uidated Damages, Commencement,
Prosecution, and Completion of Work,
Variation in Quantity clauses (See FAR
Part 12).

(g) Section G, Contract administration
data. Include Contracting Officer’s
Representative/Technical Representa-
tive identification, and any required
administration information (e.g., ac-
counting and appropriation data).

(h) Section H, Special contract require-
ments. Include any special contract re-
quirements which are not included in
other sections of the uniform contract
format.

1436.270-3 Part II—Contract clauses.

For Section I, Contract clause, in-
clude any clauses required by law or by
the FAR (including subpart 36.5), the
DIAR (including subpart 1436.5), and
any additional bureau-wide or local
clauses expected to be included in any
resulting contract which are not in-
cluded in other sections of the uniform
contract format.

1436.270-4 Part III—Documents, ex-
hibits and other attachments.

For Section J, List of documents, ex-
hibits, and other attachments, include
wage determinations (See FAR 22.404),
SF-24—Bid Bond (See FAR 28.101), and
other attachments by listing the title,
date and number for each document.

1436.270-5 Part IV—Representations
and instructions.

The CO shall prepare the representa-
tions and instructions as follows:

(a) Section K, Representations, certifi-
cations, and other statements of offerors.
Include provisions requiring represen-
tations, certifications, or submission of
other information by an offeror.
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(b) Section L, Instructions, conditions,
and notices to offerors. Include other
provisions or instructions to offerors
which are not included in other sec-
tions of the uniform contract (e.g.,
FAR 52.214-19 if using sealed bidding).

(c) Section M, Evaluation factors for
award. Identify all factors that will be
considered in awarding the contract
(See, for example, FAR 14.201-8 for
sealed bidding; FAR 15.304 for competi-
tive proposals).

Subpart 1436.5—Contract Clauses

1436.570 Prohibition against use of
lead-based paint.

(a) Definitions. As used in this sec-
tion, ‘‘residential structure:” means
any house, apartment, or structure in-
tended for human habitation including
any institutional structure where per-
sons reside such as an orphanage,
boarding school dormitory, day care
center, or extended care facility.

(b) The CO shall insert the clause at
1452.236-70, Prohibition Against Use of
Lead-Based Paint, in solicitations and
contracts when construction of resi-
dential structures or rehabilitation (in-
cluding dismantling, demolition, or re-
moval) of residential structures is con-
templated.

1436.571 Additive and deductive items.

If it appears that funds available for
a construction project may be insuffi-
cient for all the desired features, the
CO may provide in the solicitation for
a base bid item covering the work as
specified and for one or more additive
or deductive bid items which add or
omit specified features of the work in a
stated order of priority. Such solicita-
tions shall include a provision substan-
tially as set forth in 1452.236-71, and the
low bidder and the bid items to be
awarded shall be determined as pro-
vided in the provision.

Subpart 1436.6—Architect-
Engineer Services

1436.602 Selection of firms for archi-
tect-engineer contracts.
1436.602-1 Selection criteria.

(a) The CO may include specific eval-
uation criteria to be used in the eval-
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uation of potential contractors, in ac-
cordance with the requirements of FAR
36.602-1.

(b) HCAs are authorized to approve
the use of design competition.

1436.602-2 Evaluation boards.

HCAs shall establish procedures for
providing permanent or ad hoc archi-
tect-engineer evaluation boards. Bu-
reau procedures shall provide for the
appointment of private practitioners of
architecture, engineering, or related
professions when such action is deter-
mined by the HCA to be essential to
meet the Government’s minimum
needs.

1436.602-3 Evaluation board functions.

The selection report shall be pre-
pared for HCA approval, in accordance
with bureau/office procedures.

1436.602-4 Selection authority.

The HCA is authorized to serve as the
designated selection authority.

1436.602-5 Short selection processes
for contracts not to exceed the sim-
plified acquisition threshold.

At each occurrence, CO approval
shall be obtained prior to the utiliza-
tion of either of the short selection
processes used for architect-engineer
contracts not expected to exceed the
simplified acquisition threshold.

1436.603 Collecting data on and ap-
praising firms’ qualifications.

HCAs who require architect-engineer
services shall use their established pro-
cedures to collect data on and apprais-
ing firms’ qualifications.

PART 1437—SERVICE
CONTRACTING

Subpart 1437.1—Service Contracts—
General

Sec.

1437.102 Policy.

1437.103 Contracting officer responsibility.

1437.170 Special service contract require-
ments.

Subpart 1437.70—Appraisal Services—
(Real Property)

1437.7000 Scope of subpart.
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1437.7001 Contractor qualification require-
ments.
1437.7002 Appraisal standards.

Subpart 1437.7 1—Information Collection
Services

1437.7100 Scope of subpart.
1437.7101 General.
1437.7102 Clauses.
AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1437.1—Service
Contracts—General

1437.102 Policy.

The HCA is responsible for estab-
lishing internal review and approval
procedures for service contracts in ac-
cordance with OFPP Policy Letter 93—
1, Management Oversight of Service
Contracting. Special attention shall be
directed to avoidance of contracting
for inherently governmental functions,
as well as contract administration in
the area of incurred cost monitoring to
complement work progress monitoring.

1437.103 Contracting officer responsi-
bility.

(a) While recognizing that program
officials are responsible for accurately
describing the need to be filled or the
problem to be solved through the serv-
ice contract, COs shall:

(1) Award and administer contracts
in a manner that will provide the cus-
tomer with quality services on time
and within budget;

(2) Ensure that requirements are
clearly defined and appropriate per-
formance standards are included in the
contract;

(3) Utilize the checklist in paragraph
(b) of this section, or bureau sub-
stitute, to ensure compliance with gen-
eral policies and the specific guidance
in OFPP Policy Letters 92-1, Inher-
ently Governmental Functions, 91-2,
Service Contracting, and 89-1, Conflicts
of Interest Policies Applicable to Con-
sultants;

(4) Work in close collaboration with
the beneficiaries of the services being
purchased to ensure that contractor
performance meets contract require-
ments and performance standards;.

48 CFR Ch. 14 (10-1-16 Edition)

(b) Following is a checklist to aid
analysis and review of requirements for
service contracts.

(1) General. (i) Is the statement of
work complete, with a clear-cut divi-
sion of responsibility between the con-
tracting parties?

(ii) Is it stated in terms the market
can satisfy?

(iii) Does the statement of work en-
compass all commercially available
services that can meet the actual func-
tional need (eliminates any non-
essential preferences that may thwart
full and open competition)?

(iv) Is the statement of work per-
formance-based to the maximum ex-
tent possible (i.e., is the acquisition
structured around the purpose of the
work to be performed, as opposed to ei-
ther the manner by which the work is
to be performed or a broad and impre-
cise statement of work? Does the state-
ment of work follow OFPP Pamphlet
IV, A Guide to Writing and Admin-
istering Performance Statements of
Work for Service Contracts (Supple-
ment 2 to OMB Circular A-76)?, as de-
scribed in OFPP Pamphlet IV?)

(2) Inherently govermmental functions.
If the response to the first question
below is affirmative, the contract re-
quirement is for an inherently Govern-
mental function that Government offi-
cials must perform. If the response to
the second question below is affirma-
tive, the contract may be for an inher-
ently governmental function.

(i) Is the requirement for a function
that is listed in Appendix A of OFPP
Policy Letter 92-1?

(ii) If the function is not listed in Ap-
pendix A, do any of the factors in the
totality of the circumstances analysis
discussed in section 7(b) of the Policy
Letter 92-1 indicate that the function
may be inherently governmental?

(iii) Are Government employees cur-
rently performing the task to be con-
tracted out? If so, has OMB Circular A-
76 been consulted?

(38) Cost effectiveness. If the response
to any of the following questions is
negative, the agency may not have a
valid requirement or not be obtaining
the requirement in the most cost effec-
tive manner.
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(i) Is the statement of work written
so that it supports the need for a spe-
cific service?

(ii) Is the statement of work written
so that it permits adequate evaluation
of contractor versus in-house cost and
performance?

(iii) Are the choices of contract type,
quality assurance plan, competition
strategy, or other related acquisition
strategies and procedures in the acqui-
sition plan appropriate to ensure good
contractor performance to meet the
user’s needs?

(iv) If a cost reimbursement contract
is contemplated, is the acquisition plan
adequate to ensure that the contractor
will have the incentive to control costs
under the contract?

(v) Is the acquisition plan adequate
to address the cost effectiveness of
using contractor support (either long-
term or short-term) versus in-house
performance?

(vi) Is the cost estimate, or other
supporting cost information, adequate
to enable the contracting office to ef-
fectively determine whether costs are
reasonable?

(vii) Is the statement of work ade-
quate to describe the requirement in
terms of what is to be performed as op-
posed to how the work is to be accom-
plished?

(viii) Is the acquisition plan adequate
to ensure that there is proper consider-
ation given to quality and best value?

(4) Control. If the response to any of
the following questions is negative,
there may be a control problem.

(i) Are there sufficient resources to
evaluate contractor performance when
the statement of work requires the
contractor to provide advice, analysis
and evaluation, opinions, alternatives,
or recommendations that could signifi-
cantly influence agency policy develop-
ment or decision-making?

(ii) Does the quality assurance plan
provide for adequate monitoring of
contractor performance?

(iii) Is the statement of work written
so that it specifies a contract deliver-
able or requires progress reporting on
contractor performance?

(iv) Is agency expertise adequate to
independently evaluate the contrac-
tor’s approach, methodology, results,

1437.103
options, conclusions or recommenda-
tions?

(v) Is the requirement for a function
or service absent from the list in Ap-
pendix B of OFPP Policy Letter 92-1? If
it is similar to a function or service on
that list, greater management scrutiny
may be required.

(5) Conflicts of Interest. If the response
to any of the following questions is af-
firmative, there may be a conflict of
interest.

(i) Can the potential offeror perform
under the contract in such a way as to
devise solutions or make recommenda-
tions that would influence the award of
future contracts to that contractor?

(ii) If the requirement is for support
services (such as system engineering or
technical direction), were any of the
potential offerors involved in devel-
oping the system design specifications
or in the production of the system?

(iii) Has a potential offeror partici-
pated in earlier work involving the
same program or activity that is the
subject of the present contract wherein
the offeror had access to source selec-
tion or propriety information not
available to other offerors competing
for the contract?

(iv) Will the contractor be evaluating
a competitor’s work?

(v) Does the contract allow the con-
tractor to accept its own products or
activities on behalf of the Government?

(vi) Will the work under this contract
put the contractor in a position to in-
fluence government decision-making,
e.g., developing regulations that will
affect the contractor’s current or fu-
ture business?

(vii) Will the work under this con-
tract effect the interests of the con-
tractor’s other clients?

(viii) Are any of the potential
offerors, or their personnel who will
perform the contract, former agency
officials who—while employed by the
agency—personally and substantially
participated in the development of the
requirement for, or the procurement of,
these services within the past two
years?

(6) Competition. If the response to any
of the following questions is negative,
completion may be unnecessarily lim-
ited.
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(i) Is the statement of work defined
so as to avoid overly restrictive speci-
fications or performance standards?

(ii) Is the contract formulated in
such a way as to avoid creating a con-
tinuous and dependent arrangement
with the same contractor?

(iii) Is the use of an indefinite quan-
tity or term contract arrangement ap-
propriate to obtain the required serv-
ices?

(iv) Will the requirement be obtained
through the use of full and open com-
petition?

1437.170 Special service contract re-
quirements.

The following types of services shall
be acquired as specified in the fol-
lowing Departmental regulations:

(a) Aircraft-related services and
maintenance shall be acquired as pre-
scribed in 353 DM;

(b) Audiovisual services, including
motion pictures, slide shows and video-
tape recordings, shall be acquired as
prescribed in 471 DM 1;

(c) Information-technology services
shall be acquired as prescribed in 376
DM 4;

(d) Guard services for safeguarding
classified information shall be acquired
as prescribed in 442 DM 8;

(e) Printing services shall be ac-
quired as prescribed in 314 DM 1;

(f) Contracts which require collection
of identical information from ten or
more members of the public shall be
cleared as prescribed in 381 DM 12.

Subpart 1437.70—Appraisal
Services (Real Property)

1437.7000 Scope of subpart.

This subpart prescribes policies and
procedures for acquiring real property
appraisal services.

1437.7001 Contractor qualification re-
quirements.

(a) Prior to award of a contract for
real property appraisal services when
the services are required in support of
court actions, the CO shall coordinate
with the appropriate Solicitor’s office
and obtain written concurrence from
the Assistant U.S. Attorney assigned
to represent the Government in the
matter that the source to be selected

48 CFR Ch. 14 (10-1-16 Edition)

possesses the necessary qualifications
for adequate contract performance.
This requirement shall be treated as a
special standard of responsibility (See
FAR 9.104-2).

(b) The CO shall include the require-
ments of paragraph (a) of this section
in all solicitations for real property ap-
praisal services which may be subject
to future court action.

1437.7002 Appraisal standards.

(a) All real property appraisals for
condemnation purposes shall be con-
sistent with requirements of the Inter-
agency Land Acquisition Conference
publication ‘“Uniform Appraisal Stand-
ards for Federal Land Acquisitions”
published by the Government Printing
Office and available at http://
WWW.gPoaccess.gov.

(b) The standards in paragraph (a) of
this section shall be made a part of all
solicitations and resulting contracts
for real property appraisal services pro-
cured for condemnation purposes.

Subpart 1437.7 1—Information
Collection Services

1437.7100 Scope of subpart.

This subpart prescribes policies and
procedures for acquiring information
collection services which are subject to
the requirements of the Paperwork Re-
duction Act of 1980 (44 U.S.C. 3501 et
seq.)

1437.7101 General.

The Paperwork Reduction Act of 1980
requires that no federal agency shall
conduct or sponsor the collection of in-
formation, upon identical items, from
ten or more public respondents unless
prior approval is obtained from OMB.

1437.7102

The CO shall insert the clause at
1452.237-70, Information Collection—De-
partment of the Interior, in all solici-
tations and contracts which are subject
to the Paperwork Reduction Act of
1980.

Clauses.

PARTS 1438-1441 [RESERVED]
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SUBCHAPTER G—CONTRACT MANAGEMENT

PART 1442—CONTRACT ADMINIS-
TRATION AND AUDIT SERVICES

Subpart 1442.2—Contract Administration
Services

Sec.
1442.202 Assignment of contract administra-
tion.

Subpart 1442.6—Corporate Administrative
Contracting Officer

1442.602 Assignment and location.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1442.2—Contract
Administration Services

1442.202 Assignment of contract ad-
ministration.

(a) The decision to withhold normal
individual contract administration
functions is delegated to one level
above the CO.

(b) The delegation of authority to
issue orders under provisioning proce-
dures in existing contracts and under
basic ordering agreements for items
and services identified in the schedule
must be approved at one level above
the CO.

Subpart 1442.6—Corporate
Administrative Contracting Officer

1442.602 Assignment and location.

The BPC has the authority to ap-
prove the appointment of a Corporate
Administrative Contracting Officer.

PART 1443—CONTRACT
MODIFICATIONS

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1443.2—Change Orders

1443.205 Contract clauses.

BPCs may establish procedures, when
appropriate, for authorizing the CO to
vary the 30-day period for submission
of requests for adjustment prescribed
by FAR 43.205.

PART 1444 [RESERVED]

PART 1445—GOVERNMENT
PROPERTY

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1445.3—Authorizing the
Use and Rental of Govern-
ment Property

1445.302 Contracts with foreign gov-
ernments or international organiza-
tions.

The HCA, after coordinating with the
cognizant PMO, shall establish proce-
dures to recover use costs when foreign
governments or international organiza-
tions request use of Government pro-
duction and research property

PART 1446—QUALITY ASSURANCE

Subpart 1446.1—General

Sec.
1446.170 Government-Industry
change Program (GIDEP).

Data Ex-

Subpart 1446.4—Government Contract
Quality Assurance

1446.401 General.

Subpart 1446.5—Acceptance
1446.501 General.

Subpart 1446.6—Material Inspection and
Receiving Reports

1446.670 Inspection,
ance reports.
1446.671 Inspection, receiving and accept-

ance certification.

receiving and accept-
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Subpart 1446.7—Warranties

1446.704 Authority for use of warranties.
1446.708 Warranties of data.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1446.1—General

1446.170 Government-Industry
Exchange Program (GIDEP).

(a) COs shall encourage contractors
and subcontractors to participate in
the GIDEP, a cooperative program
managed and funded by the U.S. Gov-
ernment to exchange engineering, fail-
ure experience, metrology, product in-
formation, and reliability-maintain
ability data on products, components
(including construction materials),
manufacturing  processes, environ-
mental issues associated with those
manufacturing processes, recycling and
waste prevention.

(b) The GIDEP is managed for the
U.S. Government by the Department of
the Navy. GIDEP participants are not
subject to any fees or assessments
other than the costs associated with
dissemination of information by other
than electronic means.

(c) An application to participate in
the GIDEP may be obtained at http:/
www.gidep.org. COs shall include infor-
mation on GIDEP in solicitation docu-
ments and during discussions at
preaward and postaward conferences.

Data

Subpart 1446.4—Government
Contract Quality Assurance
1446.401 General.

Inspection of supplies or services
shall be documented as prescribed in
DIAR Subpart 1446.6.

Subpart 1446.5—Acceptance

1446.501 General.

Acceptance of supplies or services
shall be documented as prescribed in
DIAR Subpart 1446.6.

48 CFR Ch. 14 (10-1-16 Edition)

Subpart 1446.6—Material
Inspection and Receiving Reports

1446.670 Inspection, receiving and ac-
ceptance reports.

(a) Except for simplified acquisitions
(See FAR 46.404) and unless otherwise
prescribed by bureau procedures, the
documentation in DIAR 1446.671 shall
be inserted on each commercial ship-
ping document or packing list, whether
by manual or electronic means, for
supplies or services and shall be signed
by the authorized Government rep-
resentative as required in FAR 46.401(f)
and subpart 46.5.

(b) The documentation required in
paragraph (a) of this section shall be
made at the place or places specified in
the contract for performance of Gov-
ernment quality assurance (See FAR
46.401(b)) as prescribed in FAR 46.402 or
FAR 46.403, as appropriate and for ac-
ceptance in accordance with FAR
46.503.

(c) If the CO elects to use a contrac-
tor’s certificate of conformance (See
FAR 46.315) under the conditions pre-
scribed in FAR 46.504, the certificate
may be used as the basis of Govern-
ment acceptance.

§1446.671 Inspection, receiving and
acceptance certification.

As prescribed in DIAR 1446.670, the
following documentation shall be com-
pleted via manual or electronic means
for each delivery of supplies or services
in accordance with Bureau procedures:

INSPECTION, RECEIVING AND ACCEPTANCE
CERTIFICATION

The listed items or services have
been: inspected, re-
ceived, and accepted and they
conform to the contract except as
noted below or on attached documents.

Signature and typed
name of authorized Government rep-
resentative.

Date
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Subpart 1446.7—Warranties

1446.704 Authority for use of warran-
ties.

The CCO is authorized to make the
written determination to use a war-
ranty in an acquisition.

1446.708 Warranties of data.

Warranties of data shall only be used
after consultation with the SOL.

PART 1447 [RESERVED]
PART 1448—VALUE ENGINEERING

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1448.1—Policies and
Procedures

1448.102 Policies.

The HCA shall establish procedures
for processing and evaluating VECP’s
as prescribed in FAR Subpart 48.1 and
369 DM, Value Engineering.

PART 1449—TERMINATION OF
CONTRACTS

Subpart 1449.1—General Principles

Sec.

1449.106 Fraud or other criminal conduct.

1449.107 Audit of prime contract settlement
proposals and subcontract settlements.

1449.111 Review of proposed settlements.

Subpart 1449.4—Termination for Default

1449.402 Termination
tracts for default.
1449.402-3 Procedure for default.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1449.1—General
Principles

of fixed-price con-

1449.106 Fraud or other criminal con-
duct.

When fraud or other criminal con-
duct is suspected, the CO will submit a
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report documenting the incident to the
BPC for transmittal to the OIG. Infor-
mational copies will be forwarded to
the HCA and the Director, PAM.

1449.107 Audit of prime contract set-
tlement proposals and subcontract
settlements.

Requests for audits pursuant to FAR
49.107 shall be sent to the Assistant In-
spector General for Auditing, in ac-
cordance with the procedures in 360 DM
2.3.

1449.111 Review of proposed settle-
ments.

All proposed settlement agreements
shall be reviewed by the SOL and ap-
proved at one level above the CO. Set-
tlement agreements of $250,000 or more
shall be approved by the BPC.

Subpart 1449.4—Termination for
Default

1449.402 Termination
contracts for default.

of fixed-price

1449.402-3 Procedure for default.

In addition to the requirements of
FAR 49.402-3(g), the notice of termi-
nation shall contain instructions re-
garding the disposition of any Govern-
ment property in the possession of the
contractor, and, in the case of con-
struction contracts, materials, appli-
ances, and structures that may be on
the construction site. The notice shall
also contain a statement concerning
the liability of the contractor or its
surety for any liquidated damages (See
FAR 49.402-7).

PART 1450—EXTRAORDINARY
CONTRACTUAL ACTIONS AND
THE SAFETY ACT

Subpart 1450.1—Extraordinary Contractual
Actions

Sec.

§1450.101 General.

§1450.101-2 Policy.

§1450.101-3 Records.

§1450.102 Delegation of and limitations on
exercise of authority.

§1450.102-1 Delegation of authority.

§1450.103 Contract adjustments.

§1450.103-6 Disposition.

§1450.104 Residual powers.
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1450.101

§1450.104-2 General.
§1450.104-3 Special procedures for unusually
hazardous or nuclear risks.

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1450.1—Extraordinary
Contractual Actions

1450.101 General.

1450.101-2 Policy.

Requests for extraordinary contrac-
tual actions shall be submitted by the
HCA to the Director, PAM, for further
action.

1450.101-3 Records.

The records of actions taken under
FAR Part 50 shall be maintained by the
Director, PAM.

1450.102 Delegation of and limitations
on exercise of authority.

1450.102-1 Delegation of authority.

The AS/PMB shall approve all ac-
tions under FAR Part 50, except for ac-
tions in excess of $565,000, actions which
increase the contract price without
consideration, and indemnification ac-
tions, which shall be approved by the
Secretary.

1450.103 Contract adjustments.

1450.103-6 Disposition.

The CO shall submit the Memo-
randum of Decision including the con-
tractor’s request, contractor informa-
tion in support of the request required
by FAR 50.103-4, the results of the CO’s
investigation required by FAR 50.103-5,
and the information required by FAR
50.103-6 to the SOL for review. If the
SOL concurs with the Memorandum of
Decision, the Memorandum of Decision
will be submitted through the HCA to
the Director, PAM, for further action.

1450.104 Residual powers.

1450.104-2 General.

Proposals for the exercise of residual
powers shall be processed using the
procedures referred to in FAR 50.104-2.
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1450.104-3 Special procedures for un-
usually hazardous or nuclear risks.

The CO shall submit the proposed
Memorandum of Decision including the
contractor’s request for indemnifica-
tion and the information required from
the CO, to the SOL for review and ap-
proval. If the SOL approves the pro-
posed Memorandum of Decision, it
shall be submitted through the HCA, to
the Director, PAM, for approval or dis-
approval by the Secretary.

PART 1451—USES OF GOVERN-
1MOERI:JST SOURCES BY CONTRAC-

AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.

SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

Subpart 1451.1—Contractor Use of
Government Supply Sources

1451.102 Authorization to use Govern-
ment supply sources.

If the CO decides to authorize a con-
tractor to use Government supply
sources under the conditions prescribed
in FAR 51.102, a written request for a
FEDSTRIP activity address code (See
FPMR 101-26.203) shall be made
through the acquisition office
FEDSTRIP point of contact.

PART 1452—SOLICITATION PROVI-
SIONS AND CONTRACT
CLAUSES

Sec.
1452.000 Scope of part.

Subpart 1452.2—Text of Provisions and
Clauses

1452.200 Scope of subpart.

1452.201-70 Authorities and delegations.

1452.203-70 Restrictions on Endorsements.

1452.204-70 Release of Claims.

1452.215-70 Examination of Records by the
Department of the Interior.

1452.215-71 Use and Disclosure of Proposal
Information—Department of the Inte-
rior.

1452.224-1 Privacy Act Notification.

1452.226-70 Indian Preference.

1452.226-71 Indian Preference Program.

1452.227-70 Appeals of Use or Exceptions.
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1452.228-7 Insurance—Liability to
Persons.

1452.228-70 Liability Insurance.

1452.228-71 Aircraft and General Public Li-
ability Insurance.

1452.228-72 Liability for Loss or Damage—
Department of the Interior.

1452.228-73 Liability for Loss or Damage
(Property Interest).

1452.233-2 Service of Protest.

1452.236-70 Prohibition Against Use of Lead-
based Paint.

1452.236-71 Additive or Deductive Items.

1452.237-70 Information Collection.

1452.237-71 Utilization of Woody Biomass.

Third

Subpart 1452.2—Texts of Provisions and
Clauses

* * * * *

1452.280-1 Notice of Indian small business
economic enterprise set-aside.
1452.280-2 Notice of Indian economic enter-
prise set-aside.
1452.280-3 Subcontracting limitations.
1452.280-4 Indian economic enterprise rep-
resentation.
AUTHORITY: Sec. 205(c), 63 Stat. 390, 40
U.S.C. 486(c); and 5 U.S.C. 301.
SOURCE: 75 FR 19829, Apr. 15, 2010, unless
otherwise noted.

1452.000 Scope of part.

This part prescribes Department of
the Interior provisions and clauses for
use in acquisition.

Subpart 1452.2—Text of Provisions
and Clauses

1452.200 Scope of subpart.

This subpart sets forth the texts of
all DIAR provisions and clauses. Con-
sistent with the numbering scheme
prescribed in FAR 52.101 and the ap-
proach used in FAR Subpart 52.2, this
subpart is arranged by subject matter,
in the same order as, and keyed to, the
parts of the DIAR in which provisions
and clause requirements are addressed.

1452.201-70 Authorities
tions.

As prescribed in section 1401.670-1, in-
sert the following clause:

and delega-

AUTHORITIES AND DELEGATIONS (SEP 2011)

(a) The Contracting Officer is the only in-
dividual authorized to enter into or termi-
nate this contract, modify any term or con-
dition of this contract, waive any require-

1452.201-70

ment of this contract, or accept noncon-
forming work.

(b) The Contracting Officer will designate
a Contracting Officer’s Representative (COR)
at time of award. The COR will be respon-
sible for technical monitoring of the con-
tractor’s performance and deliveries. The
COR will be appointed in writing, and a copy
of the appointment will be furnished to the
Contractor. Changes to this delegation will
be made by written changes to the existing
appointment or by issuance of a new ap-
pointment.

(c) The COR is not authorized to perform,
formally or informally, any of the following
actions:

(1) Promise, award, agree to award, or exe-
cute any contract, contract modification, or
notice of intent that changes or may change
this contract;

(2) Waive or agree to modification of the
delivery schedule;

(3) Make any final decision on any contract
matter subject to the Disputes Clause;

(4) Terminate, for any reason, the Contrac-
tor’s right to proceed;

(5) Obligate in any way, the payment of
money by the Government.

(d) The Contractor shall comply with the
written or oral direction of the Contracting
Officer or authorized representative(s) acting
within the scope and authority of the ap-
pointment memorandum. The Contractor
need not proceed with direction that it con-
siders to have been issued without proper au-
thority. The Contractor shall notify the Con-
tracting Officer in writing, with as much de-
tail as possible, when the COR has taken an
action or has issued direction (written or
oral) that the Contractor considers to exceed
the COR’s appointment, within 3 days of the
occurrence. Unless otherwise provided in this
contract, the Contractor assumes all costs,
risks, liabilities, and consequences of per-
forming any work it is directed to perform
that falls within any of the categories de-
fined in paragraph (c) prior to receipt of the
Contracting Officer’s response issued under
paragraph (e) of this clause.

(e) The Contracting Officer shall respond
in writing within 30 days to any notice made
under paragraph (d) of this clause. A failure
of the parties to agree upon the nature of a
direction, or upon the contract action to be
taken with respect thereto, shall be subject
to the provisions of the Disputes clause of
this contract.

(f) The Contractor shall provide copies of
all correspondence to the Contracting Officer
and the COR.

(g) Any action(s) taken by the Contractor,
in response to any direction given by any
person acting on behalf of the Government
or any Government official other than the
Contracting Officer or the COR acting within
his or her appointment, shall be at the Con-
tractor’s risk.
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(End of clause)

[76 FR 50142, Aug. 12, 2011]

1452.203-70 Restrictions on Endorse-
ments.

As prescribed in 1403.570-3, insert the
following clause:

RESTRICTION ON ENDORSEMENTS—
DEPARTMENT OF THE INTERIOR (JUL 1996)

The Contractor shall not refer to contracts
awarded by the Department of the Interior
in commercial advertising, as defined in
FAR 31.205-1, in a manner which states or
implies that the product or service provided
is approved or endorsed by the Government,
or is considered by the Government to be su-
perior to other products or services. This re-
striction is intended to avoid the appearance
of preference by the Government toward any
product or service. The Contractor may re-
quest the Contracting Officer to make a de-
termination as to the propriety of pro-
motional material.

(End of clause)

1452.204-70 Release of Claims.

As prescribed in 1404.804-70, insert the
following clause:

RELEASE OF CLAIMS—DEPARTMENT OF THE
INTERIOR (JUL 1996)

After completion of work and prior to final
payment, the Contractor shall furnish the
Contracting Officer with a release of claims
against the United States relating to this
contract. The Release of Claims form (DI-
137) shall be used for this purpose. The form
provides for exception of specified claims
from operation of the release.

(End of clause)

1452.215-70 Examination of Records
by the Department of the Interior.

As prescribed in 1415.209-70, insert the
following clause:

EXAMINATION OF RECORDS BY THE
DEPARTMENT OF THE INTERIOR (APR 1984)

For purposes of the Examination of
Records by the Comptroller General clause
of this contract (FAR 52.215-1), the Secretary
of the Interior, the Inspector General, and
their duly authorized representative(s) from
the Department of the Interior shall have
the same access and examination rights as
the Comptroller General of the United
States.

48 CFR Ch. 14 (10-1-16 Edition)

(End of clause)

1452.215-71 Use and Disclosure of Pro-
posal Information—Department of
the Interior.

As prescribed in 1415.207-70, insert the
following provision:

USE AND DISCLOSURE OF PROPOSAL INFORMA-
TION—DEPARTMENT OF THE INTERIOR (APR
1984)

(a) Definitions. For the purposes of this
provision and the Freedom of Information
Act (b U.S.C. 552), the following terms shall
have the meaning set forth below:

(1) “Trade Secret” means an unpatented,
secret, commercially valuable plan, appli-
ance, formula, or process, which is used for
making, preparing, compounding, treating or
processing articles or materials which are
trade commodities.

(2) ‘““Confidential commercial or financial
information” means any business informa-
tion (other than trade secrets) which is ex-
empt from the mandatory disclosure require-
ment of the Freedom of Information Act, 5
U.S.C. 552. Exemptions from mandatory dis-
closure which may be applicable to business
information contained in proposals include
exemption (4), which covers ‘‘commercial
and financial information obtained from a
person and privileged or confidential,”” and
exemption (9), which covers ‘‘geological and
geophysical information, including maps,
concerning wells.”

(b) If the offeror, or its subcontractor(s),
believes that the proposal contains trade se-
crets or confidential commercial or financial
information exempt from disclosure under
the Freedom of Information Act, (6 U.S.C.
5b62), the cover page of each copy of the pro-
posal shall be marked with the following leg-
end:

“The information specifically identified on
pages of this proposal con-
stitutes trade secrets or confidential com-
mercial and financial information which the
offeror believes to be exempt from disclosure
under the Freedom of Information Act. The
offeror requests that this information not be
disclosed to the public, except as may be re-
quired by law. The offeror also requests that
this information not be used in whole or part
by the government for any purpose other
than to evaluate the proposal, except that if
a contract is awarded to the offeror as a re-
sult of or in connection with the submission
of the proposal, the Government shall have
the right to use the information to the ex-
tent provided in the contract.”

(c) The offeror shall also specifically iden-
tify trade secret information and confiden-
tial commercial and financial information
on the pages of the proposal on which it ap-
pears and shall mark each such page with
the following legend:
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‘““This page contains trade secrets or con-
fidential commercial and financial informa-
tion which the offeror believes to be exempt
from disclosure under the Freedom of Infor-
mation Act and which is subject to the leg-
end contained on the cover page of this pro-
posal.”

(d) Information in a proposal identified by
an offeror as trade secret information or con-
fidential commercial and financial informa-
tion shall be used by the Government only
for the purpose of evaluating the proposal,
except that (i) if a contract is awarded to the
offeror as a result of or in connection with
submission of the proposal, the Government
shall have the right to use the information
as provided in the contract, and (ii) if the
same information is obtained from another
source without restriction it may be used
without restriction.

(e) If a request under the Freedom of Infor-
mation Act seeks access to information in a
proposal identified as trade secret informa-
tion or confidential commercial and finan-
cial information, full consideration will be
given to the offeror’s view that the informa-
tion constitutes trade secrets or confidential
commercial or financial information. The of-
feror will also be promptly notified of the re-
quest and given an opportunity to provide
additional evidence and argument in support
of its ©position, unless administratively
unfeasible to do so. If it is determined that
information claimed by the offeror to be
trade secret information or confidential
commercial or financial information is not
exempt from disclosure under the Freedom
of Information Act, the offeror will be noti-
fied of this determination prior to disclosure
of the information.

(f) The Government assumes no liability
for the disclosure or use of information con-
tained in a proposal if not marked in accord-
ance with paragraphs (b) and (c¢) of this pro-
vision. If a request under the Freedom of In-
formation Act is made for information in a
proposal not marked in accordance with
paragraphs (b) and (c) of this provision, the
offeror concerned shall be promptly notified
of the request and given an opportunity to
provide its position to the Government. How-
ever, failure of an offeror to mark informa-
tion contained in a proposal as trade secret
information or confidential commercial or
financial information will be treated by the
Government as evidence that the informa-
tion is not exempt from disclosure under the
Freedom of Information Act, absent a show-
ing that the failure to mark was due to un-
usual or extenuating circumstances, such as
a showing that the offeror had intended to
mark, but that markings were omitted from
the offeror’s proposal due to clerical error.

1452.226-70

(End of provision)

1452.224-1 Privacy Act Notification.

(a) As prescribed in 1424.104, the
clause at FAR 52.224-1, Privacy Act No-
tification, shall be modified before in-
sertion into solicitations and contracts
by—

(1) Changing the title of the clause to
read ‘‘Privacy Act Notification (JUL
1996) (Deviation)’’; and

(2) Adding the following sentence to
the end of the clause:

‘““Applicable Department of the Inte-
rior regulations concerning the Pri-
vacy Act are set forth in 43 CFR 2, sub-
part D. The CFR is available for public
inspection at the Departmental Li-
brary, Main Interior Bldg., 1849 C St.
NW, Washington DC, at each of the re-
gional offices of bureaus of the Depart-
ment and at many public libraries.”

(b) As prescribed in FAR 52.103(a) and
52.107(f), the clause at FAR 52.252-6, Au-
thorized Deviation in Clauses, shall be
inserted into solicitations and con-
tracts containing the clause in para-
graph (a) of this section.

1452.226-70 Indian Preference.

As prescribed in 1426.7003(a), insert
the following clause in solicitations
issued and contracts awarded by the
Bureau of Indian Affairs except those
pursuant to Title I and to Indian
Tribes and Indian Organizations under
Title II of Public Law 93-638 (25 U.S.C.
450 et seq. and 25 U.S.C. 455 et seq., re-
spectively); a contracting activity
other than the Bureau of Indian Affairs
when the contract is entered into pur-
suant to an act specifically authorizing
contracts with Indian organizations,
and a contracting activity other than
the Bureau of Indian Affairs when the
work to be performed is specifically for
the benefit of Indians and is in addition
to any incidental benefits which might
otherwise accrue to the general public.

INDIAN PREFERENCE—DEPARTMENT OF THE
INTERIOR (APR 1984)

(a) The Contractor agrees to give pref-
erences to Indians who can perform the work
required regardless of age (subject to exist-
ing laws and regulations), sex, religion, or
tribal affiliation for training and employ-
ment opportunities under this contract and,
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to the extent feasible consistent with the ef-
ficient performance of this contract, train-
ing and employment preferences and oppor-
tunities shall be provided to Indians regard-
less of age (subject to existing laws and regu-
lations), sex, religion, or tribal affiliation
who are not fully qualified to perform under
this contract. The Contractor also agrees to
give preference to Indian organizations and
Indian-owned economic enterprises in the
awarding of any subcontracts consistent
with the efficient performance of this con-
tract. The Contractor shall maintain such
records as are necessary to indicate compli-
ance with this paragraph.

(b) In connection with the Indian employ-
ment preference requirements of this clause,
the Contractor shall also provide opportuni-
ties for training incident to such employ-
ment. Such training shall include on-the-job,
classroom, or apprenticeship training which
is designed to increase the vocational effec-
tiveness of an Indian employee.

(c) If the Contractor is unable to fill its
training and employment needs after giving
full consideration to Indians as required by
this clause, those needs may be satisfied by
selection of persons other than Indians in ac-
cordance with the clause of this contract en-
titled ‘“Equal Opportunity.”

(d) If no Indian organizations or Indian-
owned economic enterprises are available for
awarding of subcontracts in connection with
the work performed under this contract, the
Contractor agrees to comply with the provi-
sions of this contract involving utilization of
small business concerns, small business con-
cerns owned and controlled by socially and
economically disadvantaged individuals, or
labor surplus area concerns.

(e) As used in this clause:

(1) “Indian’” means a person who is a mem-
ber of an Indian Tribe. If the Contractor has
reason to doubt that a person seeking em-
ployment preference is an Indian, the con-
tractor shall grant the preference but shall
require the individual within thirty (30) days
to provide evidence from the Tribe concerned
that the person is a member of that Tribe.

(2) “‘Indian organization’” means the gov-
erning body of any Indian Tribe or entity es-
tablished or recognized by such governing
body in accordance with the Indian Financ-
ing Act of 1974 (88 Stat. 77; 256 U.S.C. 1451);
and

(3) ‘“‘Indian-owned economic enterprise’”’
means any Indian-owned commercial, indus-
trial, or business activity established or or-
ganized for the purpose of profit provided
that such Indian ownership shall constitute
not less than 51 percent of the enterprise.

(4) ‘‘Indian Tribe” means an Indian Tribe,
band, nation, or other organized group or
community, including any Alaska Native
village or regional or village corporation as
defined in or established pursuant to the
Alaska Native Claims Settlement Act (85

48 CFR Ch. 14 (10-1-16 Edition)

Stat. 668; 43 U.S.C. 1601) which is recognized
as eligible for the special programs and serv-
ices provided by the United States to Indians
because of their status as Indians.

(f) The Contractor agrees to include the
provisions of the clause including this para-
graph (f) in each subcontract awarded under
this contract.

(g) In the event of noncompliance with this
clause, the Contractor’s right to proceed
may be terminated in whole or in part by the
Contracting Officer and the work completed
in a manner determined by the Contracting
Officer to be in the best interests of the Gov-
ernment.

(End of clause)

1452.226-71 Indian Preference Pro-
gram.
As prescribed in 1426.7003(b), insert

the following clause in all solicitations
and contracts awarded by the con-
tracting activity that may exceed
$50,000, contain the clause at 1452.226—
70, and where it is determined by the
Contracting Officer, prior to solicita-
tion, that the work under the contract
will be performed in whole or in part
on or near an Indian reservation(s).
The clause may also be included in so-
licitations issued and contracts award-
ed by a contracting activity not ex-
ceeding $50,000 that contain the clause
at 1452.226-70 and which, in the opinion
of the Contracting Officer, offer sub-
stantial opportunities for Indian em-
ployment, training, and subcon-
tracting.

INDIAN PREFERENCE PROGRAM— DEPARTMENT
OF THE INTERIOR (APR 1984)

(a) In addition to the requirements of the
clause of this contract entitled ‘‘Indian Pref-
erence—Department of the Interior,” the
Contractor agrees to establish and conduct
an Indian preference program which will ex-
pand the opportunities for Indian organiza-
tions and Indian-owned economic enterprises
to receive a preference in the awarding of
subcontracts and which will expand opportu-
nities for Indians to receive preference for
training and employment in connection with
the work to be performed under this con-
tract. In this connection, the Contractor
shall —

(1) Designate a liaison officer who will:

(i) Maintain liaison with the Government
and Tribe(s) on Indian preference matters;

(ii) Supervise compliance with the provi-
sions of this clause; and

(iii) Administer the Contractor’s Indian
preference program.
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(2) Advise its recruitment sources in writ-
ing and include a statement in all advertise-
ments for employment that Indian appli-
cants will be given preference in employ-
ment and training incident to such employ-
ment.

(3) Not less than twenty (20) calendar days
prior to commencement of work under this
contract, post a written notice in the Tribal
office of any reservations on which or near
where the work under this contract is to be
performed, which sets forth the Contractor’s
employment needs and related training op-
portunities. The notice shall include the ap-
proximate number and types of employees
needed, the approximate dates of employ-
ment; the experience or special skills re-
quired for employment, if any; training op-
portunities available; and all other pertinent
information necessary to advise prospective
employees of any other employment require-
ments. The Contractor shall also request the
Tribe(s) on or near whose reservation(s) the
work is to be performed to provide assistance
to the Contractor in filling its employment
needs and training opportunities. The Con-
tracting Officer will advise the Contractor of
the name, location, and phone number of the
Tribal officials to contact in regard to the
posting of notices and requests for Tribal as-
sistance.

(4) Establish and conduct a subcontracting
program which gives preference to Indian or-
ganizations and Indian-owned economic en-
terprises as subcontractors and suppliers
under this contract. Consistent with the effi-
cient performance of this contract, the Con-
tractor shall give public notice of existing
subcontracting opportunities by soliciting
bids or proposals only from Indian organiza-
tions or Indian-owned economic enterprises.
The Contractor shall request assistance and
information on Indian firms qualified as sup-
pliers or subcontractors from the Tribe(s) on
or near whose reservation(s) the work under
the contract is to be performed. The Con-
tracting Officer will advise the Contractor of
the name, location, and phone number of the
Tribal officials to be contacted in regard to
the request for assistance and information.
Public notices and solicitations for existing
subcontracting opportunities shall provide
an equitable opportunity for Indian firms to
submit bids or proposals by including—

(i) A clear description of the supplies or
services required including quantities, speci-
fications, and delivery schedules which fa-
cilitate the participation of Indian firms;

(ii) A statement indicating the preference
will be given to Indian organizations and In-
dian-owned economic enterprises in accord-
ance with Section 7(b) of Public Law 93-638;
(88 Stat. 2205; 25 U.S.C. 450e(b));

(iii) Definitions for the terms ‘‘Indian orga-
nization” and ‘“‘Indian-owned economic en-
terprise’” as prescribed under the ‘‘Indian

1452.226-71

Preference—Department of the Interior”
clause of this contract;

(iv) A representation to be completed by
the bidder or offeror that it is an Indian or-
ganization or Indian-owned economic enter-
prise; and

(v) A closing date for receipt of bids or pro-
posals which provides sufficient time for
preparation and submission of a bid or pro-
posal. If after soliciting bids from Indian or-
ganizations and Indian-owned economic en-
terprises, no responsible bid is received, the
Contractor shall comply with the require-
ments of paragraph (d) of the ‘“‘Indian Pref-
erence—Department of the Interior’ clause
of this contract. If one or more responsible
bids are received, award shall be made to the
low responsible bidder if the bid price is de-
termined to be reasonable. If the low respon-
sive bid is determined to be unreasonable as
to price, the Contractor shall attempt to ne-
gotiate a reasonable price and award a sub-
contract. If a reasonable price cannot be
agreed upon, the Contractor shall comply
with the requirements of paragraph (d) of the
“‘Indian Preference—Department of the Inte-
rior” clause of the contract.

(5) Maintain written records under this
contract which indicate:

(i) The names and addresses of all Indians
seeking employment for each employment
position available under this contract;

(ii) The number and types of positions
filled by Indians and non-Indians, and the
name, address and position of each Indian
employed under this contract;

(iii) For those positions where there are
both Indian and non-Indian applicants, and a
non-Indian is selected for employment, the
reason(s) why the Indian applicant was not
selected;

(iv) Actions taken to give preference to In-
dian organizations and Indian-owned eco-
nomic enterprises for subcontracting oppor-
tunities which exist under this contract;

(v) Reasons why preference was not given
to Indian firms as subcontractors or sup-
pliers for each requirement where it was de-
termined by the Contractor that such pref-
erence would not be consistent with the effi-
cient performance of the contract, and

(vi) The names and addresses of all Indian
organizations and Indian-owned economic
enterprises contacted, and receiving sub-
contract awards under this contract.

(6) The Contractor shall submit to the Con-
tracting Officer for approval a semiannual
report which summarizes the Contractor’s
Indian preference program and indicates the
number and types of available positions
filled and dollar amounts of all subcontracts
awarded to Indian organizations and Indian-
owned economic enterprises and all other
firms.

(7) Records maintained pursuant to this
clause will be kept available for review by
the Government until expiration of one (1)
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year after final payment under this contract,
or for such longer period as may be required
by any other clause of this contract or by ap-
plicable law or regulation.

(b) For purpose of this clause, the fol-
lowing definitions of terms shall apply:

(1) The terms ‘“Indian,” ‘“Indian Tribe,”
“Indian Organization, and ‘‘Indian-owned
economic enterprise’” are defined in the
clause of this contract entitled ‘‘Indian Pref-
erence.”

(2) “Indian reservation’ includes Indian
reservations, public domain Indian allot-
ments, former Indian reservations on OKla-
homa, and land held by incorporated Native
groups, regional corporations, and village
corporations under the provisions of the
Alaska Native Claims Settlement Act, (85
Stat. 688; 43 U.S.C. 1601 et seq.).

(3) “On or near an Indian Reservation”
means on a reservation or reservations or
within that area surrounding an Indian res-
ervation(s) where a person seeking employ-
ment could reasonably be expected to com-
mute to and from in the course of a work
day.

(c) Nothing in the requirements of this
clause shall be interpreted to preclude In-
dian Tribes from independently developing
and enforcing their own Indian preference re-
quirements. Such requirements must not
hinder the Government’s right to award con-
tracts and to administer their provisions.

(d) The Contractor agrees to include the
provisions of this clause including this para-
graph (d) in each subcontract awarded under
this contract and to notify the Contracting
Officer of such subcontracts.

(e) In the event of noncompliance with this
clause, the Contractor’s right to proceed
may be terminated in whole or in part by the
Contracting Officer and the work completed
in a manner determined by the Contracting
Officer to be in the best interest of the Gov-
ernment.

(End of clause)

1452.227-70 Appeals of Use or Excep-
tions.

As prescribed in 1427.303(d)(1), insert
the following clause:

APPEALS OF USE OF EXCEPTIONS (JUL 1996)

If the Contractor appeals the Contracting
Officer determination to use one of the ex-
ceptions described in FAR 27.303(d)(1), such
appeal shall be made by written notice spe-
cifically identifying the basis for the appeal
within 30 working days from the receipt of
the determination. Such appeal shall be
mailed to the Associate Solicitor for General
Law, U.S. Department of the Interior, Wash-
ington, DC 20240, who is designated as the ap-
peals official.

48 CFR Ch. 14 (10-1-16 Edition)

(End of clause)

1452.228-7 Insurance—Liability to
Third Persons.

(a) As prescribed in 1428.311-1, the
clause at FAR 52.228-7, Insurance—Li-
ability to Third Persons, shall be modi-
fied before insertion into solicitations
and contracts by:

(1) changing the title of the clause to
read: “INSURANCE—Liability to Third
Persons (APR 1984) (Deviations)’’; and

(2) changing the first sentence in sub-
paragraph (c)(2) of the clause to read:

“For certain liabilities (and expenses
incidental to such liabilities) to third
persons not compensated by insurance
or otherwise but subject to the ‘Limi-
tation of Cost’ or ‘Limitation of Funds’
clause of this contract.”

(b) As prescribed in FAR 52.103(a) and
52.107(f), the clause at FAR 52.2562-6, Au-
thorized Deviations in Clauses, shall be
inserted into solicitations and con-
tracts containing the clause in para-
graph (a) of this section.

[75 FR 19829, Apr. 15, 2010, as amended at 76
FR 50142, Aug. 12, 2011]

1452.228-70 Liability Insurance.

As prescribed in 1428.301, insert the
following clause:

LIABILITY INSURANCE—DEPARTMENT OF THE
INTERIOR (JUL 1996)

(a) The Contractor shall procure and main-
tain during the term of this contract and
any extension thereof liability insurance in
form satisfactory to the Contracting Officer
by an insurance company which is accept-
able to the Contracting Officer. The named
insured parties under the policy shall be the
Contractor and the United States of Amer-
ica. The amounts of the insurance shall be
not less than as follows:

$ each person*
$ each occurrence*
$ property damage*

(b) Each policy shall have a certificate evi-
dencing the insurance coverage. The insur-
ance company shall provide an endorsement
to notify the Contracting Officer 30 days
prior to the effective date of cancellation or
termination of the policy or certificate; or
modification of the policy or certificate
which may adversely affect the interest of
the Government in such insurance. The cer-
tificate shall identify the contract number,
the name and address of the Contracting Of-
ficer, as well as the insured, the policy num-
ber and a brief description of contract serv-
ices to be performed. The contractor shall
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furnish the Contracting Officer with a copy
of an acceptable insurance certificate prior
to beginning the work.

*These amounts to be set by the Contracting
Officer.

(End of clause)

1452.228-71 Aircraft and General Pub-
lic Liability Insurance.

As prescribed in 1428.306-70(c)(1), in-
sert the following clause:

AIRCRAFT AND GENERAL PUBLIC LIABILITY IN-
SURANCE DEPARTMENT OF THE INTERIOR
(MAR 1989)

(a) The Contractor, at the Contractor’s ex-
pense, agrees to maintain, during the con-
tinuance of this contract, aircraft liability
and general public liability insurance with
limits of liability for:

(1) Bodily injury to or death of aircraft
passengers of not less than $75,000 for any
one passenger and a limit for each occur-
rence in any one aircraft of at least an
amount equal to the sum produced by multi-
plying $75,000 by 75 percent of the total num-
ber of passenger seats installed in the air-
craft;

(2) Bodily injury to or death of persons (ex-
cluding passengers) of not less than $75,000
for any one person in any one occurrence and
$300,000 for occurrence; and

(3) Property damage of not less than
$100,000 for each occurrence; or

(4) a single limit of liability for each occur-
rence equal to or greater than the combined
required minimums set forth in paragraphs
(a)(1) through (3) of this clause.

(b) The Contractor also agrees to maintain
worker’s compensation and other legally re-
quired insurance with respect to the Con-
tractor’s own employees and agents.

(End of clause)

1452.228-72 Liability for Loss or Dam-
age—Department of the Interior.

As prescribed in 1428.306-70(c)(2), in-
sert the following clause:

LIABILITY FOR LOSS OR DAMAGE—
DEPARTMENT OF THE INTERIOR (APR 1984)

(a) The Contractor shall indemnify and
hold the Government harmless from any and
all loss or damage to the aircraft furnished
under this contract except as provided in
paragraph (d) of this clause. For the purpose
of fulfilling its obligation under this clause,
the Contractor shall procure and maintain
during the term of this contract, and any ex-
tensions thereof, full insurance acceptable to
the Contracting Officer. The Contractor’s in-
surance coverage shall apply to pilots fur-
nished by the Government who operate the

1452.228-73

aircraft. The contractor may request a list of
Government pilots by name and qualifica-
tion who are potential pilots.

(b) Prior to the commencement of work
hereunder, the Contractor shall furnish to
the Contracting Officer a copy of the insur-
ance policy or policies or a certificate of in-
surance issued by the underwriter(s) showing
that the coverage required by this clause has
been obtained.

(c) Each policy or certificate evidencing
the insurance shall contain an endorsement
which provides that the insurance company
will notify the Contracting Officer 30 days
prior to the effective date of any cancella-
tion or termination of any policy or certifi-
cate or any modification of a policy or cer-
tificate which adversely affects the interests
of the Government in such insurance. The
notice shall be sent by registered mail and
shall identify this contract, the name and
address of the contracting office, the policy,
and the insured.

(d) If the aircraft is damaged or destroyed
while in the custody and control of the Gov-
ernment, the Government will reimburse the
Contractor for the deductible stipulated in
the insurance coverage (if any) as follows:

(1) In-Motion Accidents—Up to 5 percent of
the current insured value of the aircraft
stated in the policy, or $10,000, whichever is
less.

(2) Not In-Motion Accidents—Up to $250 per
accident. Such reimbursement shall not be
made, however, for loss or damage to the air-
craft resulting from:

(i) Normal wear and tear,

(ii) Negligence or fault in maintenance of
the aircraft by the Contractor, or

(iii) A defect in construction of the aircraft
or a component thereof.

(e) If damage to the aircraft is established
to be the fault of the Government, rental
payments to the Contractor during the re-
pair period will be made as set forth else-
where in this contract. The Government
may, at its option, make necessary repairs
or return the aircraft to the Contractor for
repair. In the event the aircraft is lost, de-
stroyed, or damaged so extensively as to be
beyond repair, no rental payment will be
made to the Contractor thereafter.

(f) Any failure to agree as to the responsi-
bility of the Government or the Contractor
under this clause shall, after a final finding
and determination by the Contracting Offi-
cer, be considered a dispute within the mean-
ing of the ‘‘Disputes’ clause of this contract.

(End of clause)

1452.228-73 Liability for Loss or Dam-
age (Property Interest).
As prescribed in 1428.311-2(c), insert
the following clause:
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LIABILITY FOR LOSS OR DAMAGE (PROPERTY
INTEREST)—DEPARTMENT OF THE INTERIOR
(APR 1984)

(a) The Government assumes all risk and
liability for damage to or loss of the aircraft
for the term of this contract, while the air-
craft is in the Government’s possession, ex-
cept for;

(1) Normal wear and tear to the aircraft, or

(2) Loss which occurs as a result of neg-
ligence or fault in maintenance of the air-
craft by the Contractor, or

(3) Loss resulting from a latent defect in
the construction of the aircraft or a compo-
nent thereof.

(b) In the event of damage to the aircraft,
the Government may, at its option, make
the necessary repairs with its own facilities,
or by contract, or pay the Contractor the
reasonable cost of repair of the aircraft. if
damage to the aircraft is established to be
the fault of the Government, rental pay-
ments to the Contractor during the repair
period will be made as set forth elsewhere in
this contract.

(¢) In the event the aircraft is lost, de-
stroyed, or damaged so extensively as to be
beyond repair, no rental payment will be
made to the Contractor thereafter, but the
Government will pay to the Contractor a
sum equal to the fair market value of the
aircraft just prior to such loss, destruction,
or extensive damage, less the salvage value
of the aircraft.

(d) The Contractor certifies that the con-
tract price does not include any cost attrib-
utable to insurance or to any reserve fund it
has established to protect its interests in or
use of the aircraft, regardless of whether or
not the insurance coverage applies for the
period during which the Government has
possession of the aircraft. If, in the event of
loss or damage to the aircraft, the Con-
tractor receives compensation for such loss
or damage, in any form, from any source, the
amount of such compensation shall be cred-
ited to the Government in determining the
amount of the Government’s liability under
this clause; except that this shall not apply
to proceeds of insurance received solely as an
advance of insurance pending determination
of Government liability, or for an increment
of value of the aircraft beyond the value for
which the Government is responsible.

(e) In the event of loss or damage, the Gov-
ernment shall be subrogated to all rights of
recovery by the Contractor against third
parties for such loss or damage and such
rights shall be immediately assigned to the
Government. Except as the Contracting Offi-
cer may permit in writing, the Contractor
shall neither release nor discharge any third
party from liability for such loss or damage
nor otherwise compromise or adversely af-
fect the Government’s subrogation or other
rights hereunder. The Contractor shall co-

48 CFR Ch. 14 (10-1-16 Edition)

operate with the Government in any suit or
action undertaken by the Government
against any such third party.

(f) Any failure to agree as to the responsi-
bility of the Government or the Contractor
under this clause shall, after a final finding
and determination by the Contracting Offi-
cer, be considered a dispute within the mean-
ing of the ‘‘Disputes’ clause of this contract.

(End of clause)

1452.233-2 Service of Protest.

As prescribed in 1433.106, the provi-
sion at FAR 52.233-2, Service of Pro-
test, shall be modified before insertion
into solicitations and contracts by
changing the title of the provision to
read: ‘‘Service of Protest Department
of the Interior (JUL 1996) (Deviation)’’;
and adding the following sentence to
the end of the provision:

““(c) A copy of the protest served on
the Contracting Officer shall be simul-
taneously furnished by the protester to
the Department of the Interior Assist-
ant Solicitor, Acquisitions and Intel-
lectual Property, 1849 C Street, NW.,
Room 6511, Washington, DC 20240.”

1452.236-70 Prohibition Against Use of
Lead-based Paint.

As prescribed in 1436.570(b), insert the
following clause:

PROHIBITION AGAINST USE OF LEAD-BASED
PAINT—DEPARTMENT OF THE INTERIOR (JUL
1996)

Paint containing more than .06 percent by
weight of lead in paint, or the equivalent
measure of lead in the dried film of paint al-
ready applied, shall not be used in the con-
struction or rehabilitation of residential
structures under this contract or any result-
ing subcontracts.

(End of clause)

1452.236-71 Additive or
Items.

As prescribed in 1436.571, insert the
following provision:

Deductive

ADDITIVE OR DEDUCTIVE ITEMS—DEPARTMENT
OF THE INTERIOR (JUL 1996)

So that the Government may obtain the
most desirable features of work within the
limit of its funds available at time of bid
evaluation, award may be made to the bidder
having the lowest total of the base bid and a
combination of additive and deductive items.
All bids shall be evaluated on the basis of the
same additive and deductive bid items using
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the order of priority of the items listed in
the schedule.

(End of provision)

1452.237-70 Information Collection.

As prescribed in 1437.7102, insert the
following clause:

INFORMATION COLLECTION—DEPARTMENT OF
THE INTERIOR (JUL 1996)

If performance of this contract requires
the contractor to collect information on
identical items from ten or more public re-
spondents, no action shall be taken or funds
expended in the solicitation or collection of
such information until the contractor has re-
ceived from the Contracting Officer written
notification that approval has been obtained
from the Office of Management and Budget
(OMB) pursuant to the Paperwork Reduction
Act of 1980. The Contractor agrees to provide
all information requested by the Contracting
Officer which is necessary to obtain approval
from OMB.

(End of clause)

1452.237-71 Utilization of Woody Bio-
mass.

As prescribed in §1437.7202, insert the
following clause:

UTILIZATION OF WOODY BIOMASS (MAY 2005)

(a) The contractor may remove and utilize
woody biomass, if:

(1) Project work is progressing as sched-
uled; and

(2) Removal is completed before contract
expiration.

(b) To execute this option, the contractor
must submit a written request to the Gov-
ernment.

(c) Following receipt of the written re-
quest, and if appropriate, the Government
and the contractor will negotiate and exe-
cute a separate timber/vegetative sales con-
tract. Payment under the timber/vegetative
sales contract must be at a price equal to or
greater than the appraised value of the
woody biomass. The contractor must make
any appropriate payment specified in the re-
lated timber/vegetative sales contract before
removal may be authorized.

(d) If required by law, regulation or Bureau
policy, the Government will prepare a tim-
ber/vegetative sales notice and/or prospectus,
including volume estimates, appraised value
and any appropriate special provisions.

(e) The contractor must treat any woody
biomass not removed in accordance with the
specifications in the service contract.

(f) The sales contract and service contract
are severable; default or termination under
either contract does not remove the con-
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tractor from payment or performance obliga-
tions under the other contract.

(g) Definitions:

Timber/vegetative sales contract and/or notice
means the agency-specific authorized con-
tract instrument for the sale, barter, ex-
change, billing or other compensation for the
payment, removal, and/or transportation of
woody biomass material.

Woody biomass means the trees and woody
plants, including limbs, tops, needles, leaves,
and other woody parts, grown in a forest,
woodland, or rangeland environment, that
are the by-products of management, restora-
tion and/or hazardous fuel reduction treat-
ment.

1452.280-1 Notice of Indian small busi-
ness economic enterprise set-aside.

As prescribed in 1480.503(d)(3), and in
lieu of the requirements of FAR 19.508,
insert the following provision in each
written solicitation of offers to provide
supplies or services when purchasing
commercial items under FAR Part 12
or using simplified acquisition proce-
dures under FAR Part 13. If the solici-
tation is oral, information substan-
tially identical to that contained in
the provision must be given to poten-
tial offerors.

NOTICE OF INDIAN SMALL BUSINESS ECONOMIC
ENTERPRISE SET-ASIDE (JUL 2013)

Under the Buy Indian Act, 25 U.S.C. 47, of-
fers are solicited only from Indian economic
enterprises (Subpart 1480.8) that are also
small business concerns. Any acquisition re-
sulting from this solicitation will be from
such a concern. Offers received from enter-
prises that are not both Indian economic en-
terprises and small business concerns will
not be considered and will be rejected.

(End of provision)

[78 FR 34271, June 7, 2013]

1452.280-2 Notice of Indian economic
enterprise set-aside.

As prescribed in 1480.503(d)(4) and
1480.504-1(f)(5), insert the following
clause in solicitations and contracts
involving Indian economic enterprise
set-asides. If the solicitation is oral, in-
formation substantially identical to
that contained in the provision must
be given to potential offerors.

NOTICE OF INDIAN ECONOMIC ENTERPRISE SET-
ASIDE (JUL 2013)

(a) Definitions as used in this clause.
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Indian means a person who is a member of
an Indian Tribe or ‘“Native’ as defined in the
Alaska Native Claims Settlement Act (PL
92-203; 85 Stat. 688; 43 U.S.C. 1601).

Indian Economic Enterprise means any busi-
ness activity owned by one or more Indians
or Indian Tribes that is established for the
purpose of profit, provided that:

(i) The combined Indian or Indian Tribe
ownership shall constitute not less than 51
percent of the enterprise; (ii) the Indians or
Indian Tribes shall, together, receive at least
a majority of the earnings from the contract;
and (iii) the management and daily business
operations of an Indian economic enterprise
must be controlled by one or more individ-
uals who are members of an Indian Tribe. To
ensure actual control over the enterprise,
the individuals must possess requisite man-
agement or technical capabilities directly
related to the primary industry in which the
enterprise conducts business. The enterprise
must meet these requirements throughout
the following time periods:

(1) At the time an offer is made in response
to a written solicitation;

(2) At the time of contract award; and,

(3) During the full term of the contract.

Indian Tribe means an Indian Tribe, band,
nation, or other recognized group or commu-
nity which is recognized as eligible for the
special programs and services provided by
the United States to Indians because of their
status as Indians, including any Alaska Na-
tive village, regional or village corporation
established under the Alaska Native Claims
Settlement Act (PL 92-203, 85 Stat. 688; 43
U.S.C. 1601).

Representation means the positive state-
ment by an enterprise of its eligibility for
preferential consideration and participation
for acquisitions conducted under the Buy In-
dian Act, 25 U.S.C. 47, in accordance with the
procedures in Subpart 1480.8.

(b) General.

(1) Under the Buy Indian Act, offers are so-
licited only from Indian economic enter-
prises.

(2) BIA will reject all offers received from
ineligible enterprises.

(3) Any award resulting from this solicita-
tion will be made to an Indian economic en-
terprise, as defined in paragraph (a) of this
clause.

(¢) Required Submissions. In response to
this solicitation, an offeror must also pro-
vide the following:

(1) A description of the required percentage
of the work/costs to be provided by the offer-
or over the contract term as required by sec-
tion 1452.280-3, Subcontracting Limitations
clause;

(2) A description of the source of human re-
sources for the work to be performed by the
offeror;

(3) A description of the method(s) of re-
cruiting and training Indian employees, indi-

48 CFR Ch. 14 (10-1-16 Edition)

cating the extent of soliciting employment
of Indian persons, as required by DIAR

1452.226-70, Indian Preference, or DIAR
1452.226-71, Indian Preference Program,
clause(s);

(4) A description of how subcontractors (if
any) will be selected in compliance with the
“Indian Preference’ or ‘‘Indian Preference
Program’ clause(s);

(5) The names, addresses, and descriptions
of work to be performed by Indian persons or
economic enterprises being considered for
subcontracts (if any) and the percentage of
the total direct project work/costs they
would be performing;

(6) Qualifications of the key personnel (if
any) that will be assigned to the contract;
and

(7) A description of method(s) for compli-
ance with any supplemental Tribal employ-
ment preference requirements, if contained
in this solicitation.

(d) Required Assurance. The offeror must
provide written assurance to the Indian Af-
fairs that it will comply, or has, complied
fully with the requirements of this clause. It
must do this before Indian Affairs awards the
Buy Indian contract, and upon successful
and timely completion of the contract, but
before the Indian Affairs Contracting Officer
(CO) accepts the work or product.

(e) Non-responsiveness. Failure to provide
the information required by paragraphs (c)
and (d) of this clause may cause Indian Af-
fairs to find an offer non-responsive and to
reject it.

(f) Eligibility.

(1) Participation in the Mentor-Protégé
Program established under section 831 of the
National Defense Authorization Act for Fis-
cal Year 1991 (256 U.S.C. 47 note) does not
render an Indian economic enterprise ineli-
gible for contracts awarded under the Buy
Indian Act.

(2) If a contractor no longer meets the defi-
nition of an Indian economic enterprise after
award, the contractor must notify the CO in
writing. The notification must include full
disclosure of circumstances causing the con-
tractor to lose eligibility status and a de-
scription of any actions that the contractor
will take to regain eligibility. Failure to
give the CO immediate written notification
means that: (i) The economic enterprise may
be declared ineligible for future contract
awards under this part; and (ii) Indian Af-
fairs may consider termination for default if
it is in the best interest of the government.

(End of clause)

[78 FR 34271, June 7, 2013]

1452.280-3 Subcontracting limitations.

A contractor shall not subcontract to
other than responsible Indian economic

844



Department of the Interior

enterprises more than 50 percent of the
subcontracted work when the prime
contract was awarded under the Buy
Indian Act. For this purpose, work to
be performed does not include the pro-
vision of materials, supplies, or equip-
ment. As prescribed in 1480.601(b), in-
sert the following clause in each writ-
ten solicitation or contract to provide
supplies, services, or covered construc-
tion:

SUBCONTRACTING LIMITATIONS (JUL 2013)

(a) Definitions as used in this clause.

(1) Concern means any business entity or-
ganized for profit (even if its ownership is in
the hands of a nonprofit entity) with a place
of business located in the United States or
its outlying areas and that makes a signifi-
cant contribution to the U.S. economy
through payment of taxes and/or use of
American products, material and/or labor,
etc. It includes but is not limited to an indi-
vidual, partnership, corporation, joint ven-
ture, association, or cooperative. For the
purpose of making affiliation findings (see
19.101) any business entity, whether orga-
nized for profit or not, and any foreign busi-
ness entity, i.e., any entity located outside
the United States and its outlying areas.

(2) Subcontract means any agreement (other
than one involving an employer-employee re-
lationship) entered into by a Government
prime contractor or subcontractor calling
for supplies and/or services required for per-
formance of the contract, contract modifica-
tion, or subcontract.

(3) Subcontractor means a concern to which
a contractor subcontracts any work under
the contract. It includes subcontractors at
any tier who perform work on the contract.

(b) Required Percentages of work by the
concern. The contractor must comply with
FAR 52.219-14 Limitations on Subcontracting
clause in allocating what percentage of work
to subcontract. Of the work subcontracted,
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no more than 50 percent may be subcon-
tracted to a concern other than a responsible
Indian economic enterprise.

(¢c) Indian Preference. Regardless of the
contract type for services, supplies, or cov-
ered construction, the contractor agrees to
give preference to Indian organizations and
Indian owned economic enterprises in award-
ing subcontracts under this contract in ac-
cordance with DIAR 1452.226-71, Indian Pref-
erence.

(d) Cooperation. The contractor must:

(1) Carry out the requirements of this
clause to the fullest extent; and

(2) Cooperate in any study or survey that
the CO, Indian Affairs, or its agents may
conduct to verify the contractor’s compli-
ance with this clause.

(e) Incorporation in Subcontracts. The con-
tractor must incorporate the substance of
this clause, including this paragraph (e), in
all subcontracts for supplies, services, and
construction awarded under this contract.

(End of clause)

[78 FR 34271, June 7, 2013]

1452.280-4 Indian economic enterprise
representation.

As prescribed in 1480.801(a), insert the
following provision in each written so-
licitation for supplies, services, or cov-
ered construction:

INDIAN ECONOMIC ENTERPRISE
REPRESENTATION (JUL 2013)

The offeror represents as part of its offer
that it [ ] does [ ] does not meet the defini-
tion of Indian economic enterprise as defined
in 1480.201.

(End of provision)

[78 FR 34271, June 7, 2013]
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SUBCHAPTER H—INDIAN AFFAIRS SUPPLEMENT

PART 1480—ACQUISITIONS UNDER
THE BUY INDIAN ACT

Subpart 1480.1—General

Sec.

1480.101 Scope of part.

1480.102 Buy Indian Act acquisition regula-
tions.

Subpart 1480.2—Definitions
1480.201 Definitions.

Subpart 1480.3—Applicability

1480.301 Scope of part.
1480.302 Restrictions on use of the Buy In-
dian Act.

Subpart 1480.4—Policy

1480.401 Requirement to give preference to
Indian Economic Enterprises.

1480.402 Delegations and responsibility.

1480.403 Deviations.

Subpart 1480.5—Procedures

1480.501 General.

1480.502 Order of precedence for use of Gov-
ernment supply sources.

1480.503 Commercial item and simplified ac-

quisitions.

1480.504 Other than full and open competi-
tion.

1480.504-1 Set-asides for Indian economic
enterprises.

1480.504-2 Other circumstances for use of
other than full and open competition.
1480.505 Debarment and suspension.

Subpart 1480.6—Contract Requirements

1480.601 Subcontracting limitations.
1480.602 Performance and payment bonds.

Subpart 1480.7—Contract Administration

1480.701 Contract administration
ments.

require-

Subpart 1480.8—Representation by an
Indian Economic Enterprise Offeror

1480.801 General.
1480.802 Representation provision.
1480.803 Representation process.

Subpart 1480.9—Challenges to
Representation

1480.901 General.
1480.902 Receipt of challenge.

1480.903 Award in the face of challenge.
1480.904 Challenge not timely.

AUTHORITY: 25 U.S.C. 47, as amended (36
Stat. 861), 41 U.S.C. 253(c)(5), and b U.S.C. 301.

SOURCE: 78 FR 34273, June 7, 2013, unless
otherwise noted.

Subpart 1480.1—General

1480.101 Scope of part.

This part prescribes policies and pro-
cedures for the procurement of supplies
and services from Indian economic en-
terprises under the Buy Indian Act, 25
U.S.C. 47, and this part.

1480.102 Buy Indian Act acquisition
regulations.

(a) This part supplements Federal
Acquisition Regulation (FAR) and De-
partment of the Interior Acquisition
Regulation (DIAR) requirements to
satisfy the needs of Indian Affairs in
implementing the Buy Indian Act.

(b) This part is under the direct over-
sight and control of the Chief Financial
Officer, within the Office of the Assist-
ant Secretary—Indian Affairs, Depart-
ment of the Interior (CFO). The CFO is
responsible for issuing and imple-
menting this part.

(c) Acquisitions conducted under this
part are subject to all applicable re-
quirements of the FAR and DIAR, as
well as internal policies, procedures or
instructions issued by the Indian Af-
fairs. The provisions of the FAR take
precedence in all instances where there
may be a conflict or discrepancy.

Subpart 1480.2—Definitions

1480.201 Definitions.

The following words and terms are
used as defined below unless a different
definition is prescribed for a particular
subpart or portion of a subpart.

Buy Indian Act means section 23 of
the Act of June 25, 1910 (25 U.S.C. 47).

Buy Indian contract means any con-
tract involving activities covered by
the Buy Indian Act that is negotiated
under the provisions of 41 U.S.C. 252(c)
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and 25 U.S.C. 47 between an Indian eco-
nomic enterprise and a Contracting Of-
ficer representing the Department of
the Interior.

Challenge to representation means an
accurate, complete and timely written
objection by an interested party to an
offeror’s representation submitted in
response to a solicitation under the
Buy Indian Act.

Chief of the Contracting Office (CCO),
unless otherwise specified by bureau/of-
fice regulation, means the senior GS-
1102 within a contracting office. If the
CCO is also the CO for an action requir-
ing approval by the CCO, then approval
shall be at a level above the CCO in ac-
cordance with bureau/office procedures.

Concern means any business entity
organized for profit (even if its owner-
ship is in the hands of a nonprofit enti-
ty) with a place of business located in
the United States or its outlying areas
and that makes a significant contribu-
tion to the U.S. economy through pay-
ment of taxes and/or use of American
products, material and/or labor, etc. It
includes but is not limited to an indi-
vidual, partnership, corporation, joint
venture, association, or cooperative.
For the purpose of making affiliation
findings (see FAR 19.101), it includes
any business entity, whether organized
for profit or not, and any foreign busi-
ness entity, i.e., any entity located out-
side the United States and its outlying
areas.

Contracting Officer (CO) means a per-
son with the authority to enter into,
administer, and/or terminate contracts
and make related determinations and
findings on behalf of the U.S. Govern-
ment.

Covered construction means construc-
tion for road facilities on Indian-owned
land; road facilities on an Indian res-
ervation; road facilities that are pri-
mary access routes proposed by tribal
governments, including roads between
villages, roads to landfills, roads to
drinking water sources, roads to nat-
ural resources identified for economic
development; roads that provide access
to intermodal termini, such as air-
ports, harbors, or boat Ilandings;
bridges along these roads; planning and
other needs and facilities associated
with roads; and sidewalks along these
roads.
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Day means a calendar day.

Deviation means an exception to the
requirement for use of the Buy Indian
Act in fulfilling an acquisition require-
ment of Indian Affairs.

Fair market price means a price based
on reasonable costs under normal com-
petitive conditions and not on lowest
possible cost, as determined in accord-
ance with FAR 19.202-6(a).

Governing body means the recognized
entity empowered to exercise govern-
mental authority over an Indian tribe.

Indian means a person who is a mem-
ber of an Indian Tribe or ‘‘Native” as
defined in the Alaska Native Claims
Settlement Act (PL 92-203; 85 Stat 688;
43 U.S.C. 1601).

Indian Affairs (IA) means all bureaus
and offices under the Assistant Sec-
retary—Indian Affairs.

Indian  economic enterprise (IEE)
means any business activity owned by
one or more Indians or Indian Tribes
that is established for the purpose of
profit provided that: the combined In-
dian or Indian Tribe ownership must
constitute not less than 51 percent of
the enterprise; the Indians or Indian
Tribes must, together, receive at least
a majority of the earnings from the
contract; and the management and
daily business operations of an enter-
prise must be controlled by one or
more individuals who are Indians. To
ensure actual control over the enter-
prise, the individuals must possess req-
uisite management or technical capa-
bilities directly related to the primary
industry in which the enterprise con-
ducts business. The enterprise must
meet these requirements throughout
the following time periods:

(1) At the time an offer is made in re-
sponse to a written solicitation;

(2) At the time of contract award;
and

(3) During the full term of the con-
tract.

Indian land means land over which an
Indian Tribe is recognized by the
United States as having governmental
jurisdiction and land owned by a Na-
tive corporation established under the
Alaska Native Claims Settlement Act
of 1971 (85 Stat. 688, 43 U.S.C. 1601), so
long as the Native corporation quali-
fies as an IEE, as defined herein. In the
State of Oklahoma, or where there has
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been a final judicial determination
that a reservation has been disestab-
lished or diminished, the term means
that area of land constituting the
former reservation of the Tribe as de-
fined by the Secretary.

Indian small business economic enter-
prise (ISBEE) means an IEE that is also
a small business concern established in
accordance with the criteria and size
standards of 13 CFR part 121.

Indian Tribe means an Indian Tribe,
band, nation, or other recognized group
or community that is recognized as eli-
gible for the special programs and serv-
ices provided by the United States to
Indians because of their status as Indi-
ans, including any Alaska Native vil-
lage or regional or village corporation
under the Alaska Native Claims Settle-
ment Act (PL 92-203, 85 Stat. 688; 43
U.S.C. 1601).

Interested party means an IEE that is
an actual or prospective offeror whose
direct economic interest would be af-
fected by the proposed or actual IA
award of a particular contract set-aside
pursuant the Buy Indian Act.

Product of Indian industry means any-
thing produced by an IEE either
through physical labor or by intellec-
tual effort involving the use and appli-
cation of its skills.

Representation means the positive
statement by an enterprise of its eligi-
bility for preferential consideration
and participation for acquisitions con-
ducted under the Buy Indian Act, 25
U.S.C. 47, in accordance with the proce-
dures in Subpart 1480.8.

Reservation means Indian reserva-
tions, public domain Indian allotments,
former Indian reservations in OkKkla-
homa, and land held by incorporated
Native groups, regional corporations,
and village corporations under the pro-
visions of the Alaska Native Claims
Settlement Act, 43 U.S.C. 1601.

Subcontract means any agreement
(other than one involving an employer-
employee relationship) entered into by
a Government prime contractor or sub-
contractor calling for supplies and/or
services required for performance of
the contract, contract modification, or
subcontract.

Subcontractor means a concern to
which a contractor subcontracts any
work under the contract. The term in-

1480.401

cludes subcontractors at any tier who
perform work on the contract.

Work means the level of work effort
by the prime contractor based on total
direct project costs.

Subpart 1480.3—Applicability

1480.301 Scope of part.

Except as provided in 1480.302 and
1480.401(b), this part applies to all ac-
quisitions, including simplified acquisi-
tions, made by IA and by any other bu-
reau or office of the Department of the
Interior delegated the authority to
make acquisitions under the Buy In-
dian Act and 1480.401(d).

1480.302 Restrictions on wuse of the
Buy Indian Act.

(a) IA must not use the authority of
the Buy Indian Act and the procedures
contained in this part to award inter-
governmental contracts to tribal orga-
nizations to plan, operate or admin-
ister authorized IA programs (or parts
thereof) that are within the scope and
intent of the Indian Self-Determina-
tion and Education Assistance Act. IA
must use the Buy Indian Act solely to
award procurement contracts to IEEs.

(b) IA must not use the authority of
this Act for construction contracts, as
defined in FAR 36.102, unless the con-
struction is covered construction, as
defined in 1480.201.

Subpart 1480.4—Policy

1480.401 Requirement to give pref-
erence to Indian economic enter-
prises.

(a) TIA must use the negotiation au-
thority of the Buy Indian Act, 25 U.S.C.
47, to give preference to Indians when-
ever the use of that authority is au-
thorized and practicable. The Buy In-
dian Act provides that, ‘‘so far as may
be practicable, Indian labor shall be
employed, and purchases of the prod-
ucts (including, but not limited to
printing, notwithstanding any other
law) of Indian industry may be made in
open market at the discretion of the
Secretary of the Interior.” Thus, IA
may use the Buy Indian Act to give
preference to IEEs through set-asides
when acquiring supplies, services, and
covered construction to meet IA needs
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and requirements. IA must contract for
covered construction in accordance
with FAR Part 36.

(b) IA or any other bureau or office of
the Department of the Interior dele-
gated the authority to make acquisi-
tions under the Buy Indian Act may
not use the Buy Indian Act to give
preference to IEEs through set-asides
when acquiring construction that is
not covered construction.

(c) The provisions of this section
shall not apply to the awarding of con-
tracts under the Indian Self-Deter-
mination and Education Assistance
Act (26 U.S.C. 450b et seq.) by the De-
partment of the Interior.

1480.402 Delegations
bility.

(a) The Secretary has delegated au-

thority under the Buy Indian Act to

and responsi-
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the Assistant Secretary—Indian Af-
fairs. IA exercises this authority in
support of its mission and program ac-
tivities and as a means of fostering In-
dian employment and economic devel-
opment.

(b) The Secretary may delegate au-
thority under the Buy Indian Act to a
bureau or office within the Department
of the Interior other than IA only in
accordance with the Departmental
Manual.

(c) As the head of the contracting ac-
tivity, the CFO is responsible for en-
suring that all IA acquisitions under
the Buy Indian Act comply with the re-
quirements of this part.

1480.403 Deviations.

(a) The following officials may au-
thorize a deviation for an IA acquisi-
tion:

For a proposed contract action

The following official may authorize a deviation . . .

Exceeding $25,000 but not ex-
ceeding $550,000.

Exceeding $550,000 but not
exceeding $11.5 million.

Exceeding $11.5 million but not
exceeding $57 million.

IA Competition Advocate.

under another schedule.
Exceeding $57 million ..............

The CCO (or the IA Procurement Chief, absent a CCO).

The head of the procuring activity, or a designee who is a civilian serving in a position in a
grade above GS-15 under the General Schedule or in a comparable or higher position

Department of the Interior Senior Procurement Executive.

(b) Deviations may be authorized
prior to issuing the solicitation when
IA makes the following determinations

and the appropriate official takes the
following actions:

Acquisition type Basis for deviation

Necessary actions

In pursuit of a simplified
or commercial item ac-
quisition in accordance
with FAR Parts 12 or
13 and DIAR 1413.

In pursuit of all other ac-
quisitions.

IA determines after a market survey that there is
no reasonable expectation of obtaining offers
that will be competitive in terms of market
price, quality, and delivery from two or more
responsible ISBEEs (or at least from one such
enterprise, if the purchase does not exceed
the dollar threshold described in FAR 13.003).

IA determines that there is no reasonable expec-
tation that offers will be received from two or
more responsible |IEEs at a reasonable and
fair market price.

The official must:

(1) Document the reasons for the deviation in
the file;

(2) Ascertain the availability of small business
suppliers through market research; and

(3) If appropriate, compete the purchase using
an unrestricted small business set-aside as
prescribed in FAR 19.502-2.

The official must:

(1) Provide a written determination in the con-
tract file stating there is no reasonable expec-
tation of receiving offers from two or more re-
sponsible |EEs and that award cannot be
made at a reasonable and fair market price;
and

(2) Proceed with the acquisition using the order
of precedence established in FAR 8.001.

(c) Deviations may be authorized
issuing solicitations when IA

after

makes the following determinations
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1480.503

Acquisition type

Basis for deviation

Necessary actions

In pursuit of a simplified
or commercial item ac-
quisition in accordance
with FAR Parts 12 or
13 and DIAR 1413.

In pursuit of all other ac-
quisitions.

Only one offer is received from a responsible
ISBEE and the price is unreasonable or no of-
fers are received from a responsible ISBEE.

The Indian tribe justifies a deviation under
1480.504—1(b)(2).

(1) All otherwise acceptable offers received from
|IEEs are unreasonable;

(2) Only one offer is received from an IEE and
the CO determines the price to be unreason-
able; or

(3) No responsive offers have been received

The official must:

(1) Document the reasons for the deviation in
the file;

(2) Ascertain the availability of small business
suppliers through market research; and

(3) If appropriate, compete the purchase using
an unrestricted small business set-aside as
prescribed in FAR 19.502-2.

|IA must proceed under PL 93-638.

The official must:

(1) Cancel the solicitation;

(2) Reject all offers in writing in accordance with
FAR 14.404-3; and

(3) Complete the acquisition by either:

(i) Using negotiation, provided the CO has ob-

from IEEs.

tained the approval required by FAR 14.404—
1; or

(i) If negotiation with the offerors responding to
the canceled solicitation is not authorized, the
CO must proceed with a new acquisition using
the order of precedence in FAR 8.001.

(d) In response to a set-aside acquisi-
tion, when using competitive pro-
posals, proposals may be rejected by a
written determination by the CCO that
a reasonable price cannot be nego-
tiated.

Subpart 1480.5—Procedures
1480.501 General.

All acquisitions made in accordance
with this part, including simplified or
commercial item acquisitions, must
conform to all applicable requirements
of the FAR and DIAR.

1480.502 Order of precedence for use
of Government supply sources.

Acquisitions made under an author-
ized deviation from the Buy Indian Act
regulation must be made in conform-
ance with the order of precedence re-
quired by FAR 8.002.

1480.503 Commercial
plified acquisitions.

item or sim-

(a) Bach acquisition of supplies, serv-
ices, and covered construction that is
subject to commercial item or sim-
plified acquisition procedures in ac-
cordance with FAR Parts 12 or 13 and
DIAR 1413 must be set aside exclusively
for ISBEEs. IA will use ISBEE com-
mercial item(s) or simplified acquisi-
tion set-asides to accomplish this pref-
erence action.

(b) If the CO proceeds with an ISBEE
commercial item or simplified acquisi-
tion set-aside and receives an offer at a
reasonable price from only one such re-
sponsible economic enterprise (see
FAR 19.502-2), the CO must make an
award to that enterprise. If the CO pro-
ceeds with an ISBEE commercial item
or simplified acquisition set-aside and
receives an offer from only one respon-
sible economic enterprise at a price
that is not reasonable, the CO may ne-
gotiate with that enterprise to reach a
reasonable price.

(c) Commercial item or simplified ac-
quisitions under this section must con-
form to the competition and price rea-
sonableness documentation require-
ments of FAR 12.209 for commercial
item acquisitions and FAR 13.106 for
simplified acquisitions.

(d) Clauses and Provisions.

(1) Insert the clause at DIAR 1452.226—
70, Indian Preference, in accordance
with DIAR 1426.7003(a).

(2) Insert the clause at DIAR 1452.226—
71, Indian Preference Program, in ac-
cordance with DIAR 1426.7003(b).

(3) Insert the clause at 1452.280-1, NO-
TICE OF INDIAN SMALL BUSINESS
ECONOMIC ENTERPRISE SET-ASIDE
in accordance with 1480.503(a).

(4) Insert the clause at 1452.280-2, NO-
TICE OF INDIAN ECONOMIC ENTER-
PRISE SET-ASIDE, in accordance with
1480.504-1(a).
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(5) Insert the clause at 1452.280-3,
SUBCONTRACTING LIMITATIONS, in
accordance with 1480.601(b).

(6) Insert the clause at 1452.280-4, IN-
DIAN ECONOMIC ENTERPRISE REP-
RESENTATION, in accordance with
1480.801(a).

1480.504 Other than full and open
competition.

1480.504-1 Set-asides for Indian eco-
nomic enterprises.

(a) Each proposed procurement for
supplies or services that has an antici-
pated dollar value in excess of the sim-
plified acquisition threshold amount in
FAR Part 13.003 must be set aside ex-
clusively for IEEs, and referred to as
an ‘‘Indian Economic Enterprise Set-
aside,” when there is a reasonable ex-
pectation that offers will be received
from two or more responsible IEEs, and
award will be made at a reasonable
price except when:

(1) The acquisition is for construc-
tion that is not covered construction,
as described in 1480.401(b);

(2) A deviation has been obtained in
accordance with 1480.403; or

(3) Use of other than full and open
competition has been justified and ap-
proved in accordance with 1480.504-2.

(b) When acquiring services to be per-
formed in whole or in part on Indian
land under a tribe’s jurisdiction, the
CO must give written notice to the
governing body or bodies of the appli-
cable Indian tribe simultaneously with
publication of the synopsis required by
paragraph (c)(1) of this section. The no-
tice must state IA’s intent to solicit
services or supplies using an IEE set-
aside and provide the tribe with the op-
portunity to contract for the program
within 15 calendar days from the date
of the synopsis publication in the GPE.

(1) If the tribe does not oppose the
set-aside intention or advise IA by the
established deadline of its intent to
contract, TA will proceed with the so-
licitation in accordance with FAR 5.2.

(2) If the tribe advises IA by the es-
tablished deadline of its intent to con-
tract, it must adequately justify a de-
viation for work on or near Indian land
under its jurisdiction through a tribal
resolution in accordance with Public
Law 93-638.
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(c) When using an IEE set-aside in ac-
cordance with this section, the CO
must do the following:

(1) Synopsize the acquisition in the
Governmentwide point of entry (GPE)
as required by FAR Subpart 5.2, and
identify it as an IEE set-aside.

(2) Use the Class Justification for Use
of Other Than Full and Open Competi-
tion (JOFOC) in Acquisition of Sup-
plies and Services from Indian Industry
to meet the requirements of FAR 6.303.

(3) By separate memorandum to the
file, document that the supplies or
services to be acquired are available
from two or more responsible and IEEs;
the anticipated cost to IA of the re-
quired supplies or services is deter-
mined to be reasonable; and the infor-
mation in the JOFOC in Acquisition of
Supplies and Services from Indian In-
dustry is accurate and complete as it
pertains to the proposed acquisition.

(4) Reject offers that fail to provide
representation that they meet the defi-
nition of an IEE. The CO may also re-
quest the Office of the Inspector Gen-
eral (on Form DI-1902 as part of a nor-
mal pre-award audit) to:

(i) Assist in determining the eligi-
bility of the low responsive and respon-
sible offerors on Buy Indian Act
awards; and

(ii) Determine whether the work will
be performed by the labor force re-
quired under 1480.601.

(5) When using sealed bidding, deter-
mine that the price offered by the pro-
spective contractor is considered to be
reasonable and at a fair market price
as required by FAR 14.408-2 before
awarding a contract.

(6) When using competitive proposals,
solicit proposals in accordance with
FAR Subpart 15.2 and select sources in
accordance with FAR Subpart 15.3 and
DIAR Subpart 1415.6.

(7) When using competitive proposals
or when negotiating modifications that
impact the cost of a contract, conduct
proposal analyses, including cost or
price analyses in accordance with FAR
Subpart 15.4, negotiate profit or fee in
accordance with the procedures in FAR
Subpart 15.4 and DIAR Subpart 1415.9,
and prepare a negotiation memo-
randum in accordance with FAR 15.406—
3 and DIAR 1415.808.
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(8) When acquiring architect-engi-
neer services, solicit proposals and
evaluate potential contractors in ac-
cordance with FAR Part 36 and DIAR
Subpart 1436.6.

(d) This paragraph applies to solicita-
tions that are not restricted to partici-
pation of IEEs.

(1) If an interested IEE is identified
after a market survey has been per-
formed and a solicitation has been
issued, but before the date established
for receipt of offers, the contracting of-
fice must provide a copy of the solici-
tation to this enterprise. In this case,
the CO:

(i) Will not give preference under the
Buy Indian Act to the IEE, and

(ii) May extend the date for receipt of
offers when practical.

(2) If more than one IEE comes for-
ward subsequent to the solicitation,
but prior to the date established for re-
ceipt of offers, the CO may cancel the
solicitation and re-compete it as an
IEE set-aside.

(e) When only one offer is received
from a responsible IEE in response to
an acquisition set-aside under para-
graph (a) of this section:

(1) If the offer is not at a reasonable
and fair market price, then the CO may
negotiate with that enterprise for a
reasonable and fair market price.

(2) If the offer is at a reasonable and
fair market price, the CO must:

(i) Make an award to that enterprise;

(ii) Document the reason only one
offer was considered; and

(iii) Initiate action to increase com-
petition in future solicitations.

(f) Provisions and Clauses.

(1) Insert the clause at DIAR 1452.226—
70, Indian Preference, in accordance
with DIAR 1426.7003(a).

(2) Insert the clause at DIAR 1452.226—
71, Indian Preference Program, in ac-
cordance with DIAR 1426.7003(b).

(3) Insert the clause at 1452.280-2, NO-
TICE OF INDIAN ECONOMIC ENTER-
PRISE SET-ASIDE, in accordance with
1480.504-1(a).

(4) Insert the clause at 1452.280-3,
SUBCONTRACTING LIMITATIONS, in
accordance with 1480.601(b).

(5) Insert the clause at 1452.280-4, IN-
DIAN ECONOMIC ENTERPRISE REP-
RESENTATION, in accordance with
1480.801(a).

1480.601

(6) When applicable, Tribal employ-
ment preference requirements may be
added to the requirements of the clause
in accordance with DIAR 1426.7005.

1480.504-2 Other circumstances for
use of other than full and open
competition.

(a) Other circumstances may exist
where the use of an IEE set-aside in ac-
cordance with 1480.401(a) and FAR
6.302-5 is not feasible. In such situa-
tions, the requirements of FAR Sub-
parts 6.3 and DIAR Subparts 1406.3
apply in justifying the use of the ap-
propriate authority for other than full
and open competition.

(b) Except as provided in FAR 5.202,
all proposed acquisition actions must
first be publicized in accordance with
the requirements of FAR 5.2 and DIAR
1405.2.

(c) Justifications for use of other
than full and open competition in ac-
cordance with this section must be ap-
proved in accordance with DIAR 1406.
These approvals are required for a pro-
posed contract, or for an out of scope
modification to an existing contract.

1480.505 Debarment and suspension.

Violation of the regulations in this
part by an offeror or an awardee may
be cause for debarment or suspension
in accordance with FAR 9.406 and 9.407.
IA must refer recommendations for de-
barment or suspension to the Director,
Office of Acquisition and Property
Management, Department of the Inte-
rior, in accordance with DIAR 1409.406
and 1409.407 through the IA Division of
Acquisitions with the concurrence of
the head of the contracting activity.

Subpart 1480.6—Contract
Requirements

1480.601 Subcontracting limitations.

(a) In contracts awarded under the
Buy Indian Act and this part, the con-
tractor must agree to perform the con-
tract in accordance with FAR 52.219-14,
Limitations on Subcontracting.

(b) The CO must also insert the
clause at 1452.280-3, SUBCON-
TRACTING LIMITATIONS, in all pur-
chase orders and contracts for services,
supplies, or covered construction and
awarded to IEEs pursuant this part.
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1480.602 Performance
bonds.

Solicitations requiring performance
and payment bonds must conform to
FAR Part 28 and authorize use of any
of the types of security acceptable in
accordance with FAR Subpart 28.2 or
section 11 of Public Law 98-449, the In-
dian Financing Act Amendments of
1984. The CO may accept alternative
forms of security in lieu of perform-
ance and payment bonds according to
FAR 28.102 and 25 U.S.C. 47a, if a deter-
mination is made that such forms of
security provide the Government with
adequate security for performance and
payment.

Subpart 1480.7—Contract
Administration

and payment

1480.701 Contract administration re-
quirements.

The CO and the CO’s representative
(see DIAR 1401.670) must monitor per-
formance and progress to ensure con-
tractor compliance with FAR Part 42
regarding all contract requirements.
The CO must ensure contractor compli-
ance with the following provisions of
this part:

(a) Qualification as an IEE as defined
in 1480.201;

(b) Maintenance of the subcon-
tracting limitations required by the
clause at 1452.280-3 when acquiring
services, supplies, and covered con-
struction; and

(c) Enforcement of Indian preference

requirements contained in DIAR
1426.7004.
Subpart  1480.8—Representation

by an Indian Economic Enter-
prise Offeror

1480.801 General.

(a) The CO must insert the provision
at 1452.280-4, INDIAN ECONOMIC EN-
TERPRISE REPRESENTATION, in all
solicitations regardless of dollar value
that are set aside for IEEs in accord-
ance this part.

(b) To be considered for an award
under 1480.503 or 1480.504-1, an offeror
must represent that it meets the defi-
nition of ‘““‘Indian economic enterprise”’
in response to a specific solicitation
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set-aside in accordance with the Buy
Indian Act and this part.

(c) The enterprise must meet the def-
inition of ‘Indian economic enter-
prise’”” throughout the following time
periods:

(1) At the time an offer is made in re-
sponse to a solicitation;

(2) At the time of contract award;
and

(3) During the full term of the con-
tract.

(d) If, after award, a contractor no
longer meets the eligibility require-
ments in paragraph (b) of this section,
the contractor must provide imme-
diate, written notification to the CO.
The notification must include:

(1) Full disclosure of circumstances
causing the contractor to lose eligi-
bility status; and

(2) A description of actions, if any,
that must be taken to regain eligi-
bility.

(e) Failure to provide immediate
written notification required by para-
graph (d) of this section means that:

(1) The economic enterprise may be
declared ineligible for future contract
awards under this part; and

(2) TA may consider termination for
default if it is determined to be in the
best interest of the government.

(f) The CO will accept an offeror’s
representation in a specific bid or pro-
posal that it is an IEE unless another
interested party challenges the IEE
representation or the CO has reason to
question the representation. Chal-
lenges of and questions concerning a
specific representation must be re-
ferred to the CO or CCO in accordance
with Subpart 1480.9.

(g) Participation in the Mentor-
Protégé Program established under
section 831 of the National Defense Au-
thorization Act for Fiscal Year 1991 (25
U.S.C. 47 note) does not render an IEE
ineligible for contracts awarded under
the Buy Indian Act.

1480.802 Representation provision.

(a) IA contracting offices must pro-
vide copies of the IEE representation
to any interested parties upon written
request.

(b) The submission of a Solicitation
Mailing List Application by an enter-
prise does not remove the requirement
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for it to provide representation as an
IEE, as required by this part, if it wish-
es to be considered as an offeror for a
specific solicitation. COs may deter-
mine the validity of the contents of the
applicant’s representation.

(c) Any false or misleading informa-
tion submitted by an enterprise when
submitting an offer in consideration
for an award set aside under the Buy
Indian Act is a violation of the law
punishable under 18 U.S.C. 1001. False
claims submitted as part of contract
performance are subject to the pen-
alties enumerated in 31 U.S.C. 3729 to
3731 and 18 U.S.C. 287.

1480.803 Representation process.

(a) Only IEEs may participate in ac-
quisitions set aside in accordance with
the Buy Indian Act and this part. IA
procedure supports responsible IEEs
and seeks to prevent circumvention or
abuse of the Buy Indian Act.

(b) Eligibility is based on informa-
tion furnished by the enterprise to an
IA CO in the IEE representation at
1452.280—4 in response to a specific solic-
itation under the Buy Indian Act.

(c) The CO may ask the appropriate
Regional Solicitor to review the enter-
prise’s representation.

(d) The IEE representation does not
relieve the CO of the obligation for de-
termining contractor responsibility, as
required by FAR Subpart 9.1.

Subpart 1480.9—Challenges to
Representation

1480.901 General.

(a) The CO can accept an offeror’s
written representation of being an IEE
(as defined in 1480.201) only when it is
submitted with an offer in response to
a solicitation under the Buy Indian
Act. Another interested party may
challenge the representation of an of-
feror or contractor by filing a written
challenge to the applicable CO in ac-
cordance with the procedures in
1480.902.

(b) After receipt of offers, the CO
may question the representation of any
offeror in a specific offer by filing a
formal objection with the CCO.

1480.902

1480.902

(a) An interested party must file any
challenges against an offeror’s rep-
resentation with the local CO.

(b) The challenge must be in writing
and must contain the basis for the
challenge with accurate, complete, spe-
cific, and detailed evidence. The evi-
dence must support the allegation that
the offeror is either ineligible or fails
to meet both the definitions of ‘““‘In-
dian” and of ‘‘Indian economic enter-
prise” established in 1480.201. The CO
will dismiss any challenge that is
deemed frivolous or that does not meet
the conditions in this section.

(c) To be considered timely, a chal-
lenge must be received by the CO no
later than 10 days after the basis of
challenge is known or should have been
known, whichever is earlier.

(1) A challenge may be made orally if
it is confirmed in writing within the 10-
day period after the basis of challenge
is known or should have been known,
whichever is earlier.

(2) A challenge may be made in writ-
ing if it is delivered by hand, telefax,
telegram, or letter postmarked within
the 10-day period after the basis of
challenge is known or should have been
known, whichever is earlier.

(3) A CO’s objection is always consid-
ered timely, whether filed before or
after award.

(d) Upon receiving a timely chal-
lenge, the CO must:

(1) Notify the challenger of the date
it was received, and that the represen-
tation of the enterprise being chal-
lenged is under consideration by IA;
and

(2) Furnish to the economic enter-
prise (whose representation is being
challenged) a request to provide de-
tailed information on its eligibility by
certified mail, return receipt re-
quested.

(e) Within 3 days after receiving a
copy of the challenge and IA’s request
for detailed information, the chal-
lenged offeror must file with the CO a
complete statement answering the al-
legations in the challenge, and furnish
evidence to support its position on rep-
resentation. If the offeror does not sub-
mit the required material within the 3
days, or another period of time granted

Receipt of challenge.
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by the CO, IA may assume that the of-
feror does not intend to dispute the
challenge and IA must not award to
the challenged offeror.

(f) Within 10 days after receiving a
challenge, the challenged offeror’s re-
sponse and other pertinent informa-
tion, the CO must determine the rep-
resentation status of the challenged of-
feror and notify the challenger and the
challenged offeror of the decision by
certified mail, return receipt re-
quested, and make known the option to
appeal the determination to the Office
of Acquisition and Property Manage-
ment, Department of the Interior
(PAM).

(g) If the representation accom-
panying an offer is challenged and sub-
sequently upheld by the PAM, the writ-
ten notification of this action must
state the reason(s). The PAM may re-
view the economic enterprise for pos-
sible suspension or debarment rec-
ommendations.

1480.903 Award in the face of chal-
lenge.

(a) Award of a contract in the face of
challenge may be made on the basis of
the CO’s written determination that
the challenged offeror’s representation
is valid.

(1) This determination is final for IA
unless it is appealed to the PAM, and
the CO is notified of the appeal before
award.

(2) If an award was made before the
time the CO received notice of appeal,
the contract must be presumed to be
valid.

(b) After receiving a challenge in-
volving an offeror being considered for
award, the CO must not award the con-
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tract until the CO has determined the
validity of the representation, or 10
days have expired since the CO re-
ceived the challenge, whichever occurs
first. Award must be made when the CO
determines in writing that an award
must be made to protect the public in-
terest, or the supplies and services are
urgently required, or a prompt award
will otherwise be advantageous to the
Government.

(c) If a timely challenge on represen-
tation is filed with the CO and received
before award in response to a specific
offer and solicitation, the CO must no-
tify eligible offerors within one day
that the award will be withheld and a
time extension for acceptance is re-
quested.

(d) If a challenge on representation is
filed with the CO and received after
award in response to a specific offer
and solicitation, the CO need not sus-
pend contract performance or termi-
nate the awarded contract unless the
CO believes that an award may be in-
validated and a delay would prejudice
the Government’s interest. However, if
contract performance is to be sus-
pended, a mutual no cost agreement
will be sought.

1480.904 Challenge not timely.

If a CO receives an untimely filed
challenge of a representation, the CO
must notify the challenger that the
challenge cannot be considered on the
instant acquisition but will be consid-
ered in any future actions. However,
the CO may question at any time, be-
fore or after award, the representation
of an IEE.

PARTS 1481-1499 [RESERVED]
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