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(End of clause) 

352.236–70 Design-Build Contracts. 
As prescribed in HHSAR 336.570(a), 

the Contracting Officer shall insert the 
following clause: 

DESIGN-BUILD CONTRACTS (DEC 2015) 

(a) General. (1) The contract constitutes 
and defines the entire agreement between 
the Contractor and the Government. This 
contract includes the standard or special 
contract clauses and schedules included at 
the time of award. This contract incor-
porates by reference: 

(i) The solicitation in its entirety (with the 
exception of instructions to offerors and 
evaluation criteria which do not become part 
of the award document); 

(ii) The specifications and statement of 
work; 

(iii) All drawings, cuts and illustrations, 
included in the solicitation and any amend-
ments during all proposal phases leading up 
to award; 

(iv) Exhibits and other attachments; and 
(v) The successful Offeror’s accepted pro-

posal. 
(2) In the event of conflict or inconsistency 

between any of the requirements of the var-
ious portions of this contract, precedence 
shall be given in the following order: 

(i) Betterments: Any portions of the 
Offeror’s proposal which exceed the require-
ments of the solicitation and which go be-
yond repair and improve the value of the 
property. 

(ii) The contract clauses and schedules in-
cluded during the solicitation or at the time 
of award. 

(iii) All requirements (other than better-
ments) of the accepted proposal. 

(iv) Any design products, including but not 
limited to plans, specifications, engineering 
studies and analyses, shop drawings, equip-
ment installation drawings, etc. These are 
‘‘deliverables’’ under the contract and are 
not part of the contract itself. 

(3) Design products must conform to all re-
quirements of the contract, in the order of 
precedence stated here. 

(b) Responsibility of the contractor for design. 
(1) The Contractor shall be responsible for 
the professional quality, technical accuracy, 
and the coordination of all designs, draw-
ings, specifications, and other non-construc-
tion services furnished by the Contractor 
under this contract. The Contractor shall, 
without additional compensation, correct or 
revise any errors or deficiency in its designs, 
drawings, specifications, and other non-con-
struction services and perform any necessary 
rework or modifications, including any dam-
age to real or personal property, resulting 
from the design error or omission. 

(2) Neither the Government’s review, ap-
proval or acceptance of, nor payment for, the 
services required under this contract shall be 
construed to operate as a waiver of any 
rights under this contract or of any cause of 
action arising out of the performance of this 
contract. The Contractor shall be and re-
main liable to the Government in accordance 
with applicable law for all damages to the 
Government caused by the Contractor’s neg-
ligent performance of any of these services 
furnished under this contract. 

(3) The rights and remedies of the Govern-
ment provided for under this contract are in 
addition to any other rights and remedies 
provided by law. 

(4) If the Contractor is comprised of more 
than one legal entity each such entity shall 
be jointly and severally liable with respect 
to all rights and remedies of the Govern-
ment. 

(c) Sequence of design—construction. (1) 
After receipt of the Contract Award, the 
Contractor shall initiate design, comply with 
all design submission requirements, and ob-
tain Government review of each submission. 
No construction may be started until the 
Government reviews the Final Design sub-
mission and determines it satisfactory for 
purposes of beginning construction. The Con-
tracting Officer will notify the Contractor 
when the design is cleared for construction. 
The Government will not grant any time ex-
tension for any design resubmittal required 
when, in the opinion of the Contracting Offi-
cer, the initial submission failed to meet the 
minimum quality requirements as set forth 
in the Contract. 

(2) If the Government allows the Con-
tractor to proceed with limited construction 
based on pending minor revisions to the re-
viewed Final Design submission, no payment 
will be made for any completed or in- 
progress construction related to the pending 
revisions until they are completed, resub-
mitted, and are satisfactory to the Govern-
ment. 

(3) No payment will be made for any com-
pleted or in-progress construction until all 
required submittals have been made, re-
viewed, and are satisfactory to the Govern-
ment. 

(d) Constructor’s role during design. The Con-
tractor’s construction management key per-
sonnel shall be actively involved during the 
design process to effectively integrate the 
design and construction requirements of this 
contract. In addition to the typical required 
construction activities, the constructor’s in-
volvement includes, but is not limited to ac-
tions such as: integrating the design sched-
ule into the Master Schedule to maximize 
the effectiveness of fast-tracking design and 
construction (within the limits, if any, al-
lowed in the contract), ensuring 
constructability and economy of the design, 
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integrating the shop drawing and installa-
tion drawing process into the design, exe-
cuting the material and equipment acquisi-
tion programs to meet critical schedules, ef-
fectively interfacing the construction Qual-
ity Control (QC) program with the design QC 
program, and maintaining and providing the 
design team with accurate, up-to-date red-
line and as-built documentation. The Con-
tractor shall require and manage the active 
involvement of key trade subcontractors in 
the above activities. 

(e) Preconstruction conference. (1) A 
preconstruction conference will be arranged 
by the Contracting Officer after award of 
contract and before commencement of work. 
The Contracting Officer or designated rep-
resentative will notify the Contractor of the 
time, date, and location for the meeting. At 
this conference, the Contractor shall be ori-
ented with respect to Government proce-
dures and line of authority, contractual, ad-
ministrative, and construction matters. 

(2) The Contractor shall bring to this con-
ference, in completed form, a Certificate of 
Insurance, plus the following items in either 
completed or draft form: 

(i) Accident Prevention Plan; 
(ii) Quality Control Plan; 
(iii) Letter Appointing Superintendent; 
(iv) Transmittal Register; 
(v) Power of Attorney and Certified Copy 

of Resolution; 
(vi) Network Analysis System, (when iden-

tified in the contract schedule as applicable); 
(vii) List of Subcontractors; 
(viii) SF 1413; 
(ix) Performance and Payment Bonds; and 
(x) Schedule of Values. 
(3) A letter of record will be written docu-

menting all items discussed at the con-
ference, and a copy will be furnished by the 
Contracting Officer to all in attendance. 

(f) Payment for design under fixed-price de-
sign-build contracts. (1) The Contracting Offi-
cer may approve progress payments for work 
performed during the project design phase up 
to the maximum amount of ll (Contracting 
Officer to insert percent figure. If none stated, 
the amount is four (4) percent) percent of the 
contract price. 

(2) Contractor invoices for payment must 
be accompanied by satisfactory documenta-
tion supporting the amounts for which pay-
ments are requested. Progress payments ap-
proved by the Contracting Officer during the 
project design phase in no way constitute an 
acceptance of functional and aesthetic de-
sign elements nor acceptance of a final set-
tlement amount in the event of a buy-out 
nor a waiver of any contractual require-
ments. 

(g) Unscheduled jobsite shutdowns. Due to 
security reasons during the life of this con-
tract the Government may on an unsched-
uled basis require the contractor to shut 
down its jobsite for 2 days per year at no ad-

ditional cost. This shall not constitute a sus-
pension of work under FAR 52.242–14, Suspen-
sion of Work 

(End of clause) 

Alternate I (DEC 2015). 
When Fast Track procedures are being 

used, replace paragraph (c) of the basic 
clause with the following: 

(c) Sequence of design build. (1) After receipt 
of the Contract Award the Contractor shall 
initiate design, comply with all design sub-
missions requirements and obtain Govern-
ment review of each submission. The con-
tractor may begin construction on portions 
of the work for which the Government has 
reviewed the final design submission and has 
determined satisfactory for purposes of be-
ginning construction. The Contracting Offi-
cer will notify the Contractor when the de-
sign is cleared for construction. The Govern-
ment will not grant any time extension for 
any design resubmittal required when, in the 
opinion of the Contracting Officer, the ini-
tial submission failed to meet the minimum 
quality requirements as set forth in the Con-
tract. 

(2) If the Government allows the Con-
tractor to proceed with the construction 
based on pending minor revisions to the re-
viewed Final Design submission, no payment 
will be made for any in-place construction 
related to the pending revisions until they 
are completed, resubmitted, and are satisfac-
tory to the Government. 

(3) No payment will be made for any in- 
place construction until all required submit-
tals have been made, reviewed, and are satis-
factory to the Government. 

(End of clause) 

352.237–70 Pro-Children Act. 

As prescribed in HHSAR 337.103(d)(1), 
the Contracting Officer shall insert the 
following clause: 

PRO-CHILDREN ACT (DEC 2015) 

(a) Public Law 103–227, Title X, Part C, also 
known as the Pro-Children Act of 1994 (Act), 
20 U.S.C. 7183, imposes restrictions on smok-
ing in facilities where certain federally fund-
ed children’s services are provided. The Act 
prohibits smoking within any indoor facility 
(or portion thereof), whether owned, leased, 
or contracted for, that is used for the routine 
or regular provision of: (i) Kindergarten, ele-
mentary, or secondary education or library 
services or (ii) health or day care services 
that are provided to children under the age 
of 18. The statutory prohibition also applies 
to indoor facilities that are constructed, op-
erated, or maintained with Federal funds. 
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