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(1) The State has provided adequate 
legal authority to a political subdivi-
sion to perform the required activity. 

(2) The required activity is one which 
has traditionally been performed by 
the local political subdivision, or the 
responsibility for performing the re-
quired activity has been delegated to 
the political subdivision. 

(3) The State has provided adequate 
funding or authority to obtain funding 
(when funding is necessary to carry out 
the required activity) to the political 
subdivision to perform the required ac-
tivity. 

(4) The political subdivision has 
agreed to perform (and has not revoked 
that agreement), or is required by 
State law to accept responsibility for 
performing, the required activity. 

(5) The political subdivision has 
failed to perform the required activity. 

(d) Imposition of sanctions. (1) If all of 
the criteria in paragraph (c) of this sec-
tion have been met through the action 
or inaction of one political subdivision, 
EPA will not impose sanctions on a 
statewide basis. 

(2) If not all of the criteria in para-
graph (c) of this section have been met 
through the action or inaction of one 
political subdivision, EPA will deter-
mine the area for which it is reason-
able and appropriate to apply sanc-
tions. 

[59 FR 1484, Jan. 11, 1994] 

§ 52.31 Selection of sequence of man-
datory sanctions for findings made 
pursuant to section 179 of the Clean 
Air Act. 

(a) Purpose. The purpose of this sec-
tion is to implement 42 U.S.C. 7509(a) of 
the Act, with respect to the sequence 
in which sanctions will automatically 
apply under 42 U.S.C. 7509(b), following 
a finding made by the Administrator 
pursuant to 42 U.S.C. 7509(a). 

(b) Definitions. All terms used in this 
section, but not specifically defined 
herein, shall have the meaning given 
them in § 52.01. 

(1) 1990 Amendments means the 1990 
Amendments to the Clean Air Act 
(Pub. L. No. 101–549, 104 Stat. 2399). 

(2) Act means Clean Air Act, as 
amended in 1990 (42 U.S.C. 7401 et seq. 
(1991)). 

(3) Affected area means the geo-
graphic area subject to or covered by 
the Act requirement that is the subject 
of the finding and either, for purposes 
of the offset sanction under paragraph 
(e)(1) of this section and the highway 
sanction under paragraph (e)(2) of this 
section, is or is within an area des-
ignated nonattainment under 42 U.S.C. 
7407(d) or, for purposes of the offset 
sanction under paragraph (e)(1) of this 
section, is or is within an area other-
wise subject to the emission offset re-
quirements of 42 U.S.C. 7503. 

(4) Criteria pollutant means a pollut-
ant for which the Administrator has 
promulgated a national ambient air 
quality standard pursuant to 42 U.S.C. 
7409 (i.e., ozone, lead, sulfur dioxide, 
particulate matter, carbon monoxide, 
nitrogen dioxide). 

(5) Findings or Finding refer(s) to one 
or more of the findings, disapprovals, 
and determinations described in sub-
section 52.31 (c). 

(6) NAAQS means national ambient 
air quality standard the Administrator 
has promulgated pursuant to 42 U.S.C. 
7409. 

(7) Ozone precursors mean nitrogen 
oxides (NOX) and volatile organic com-
pounds (VOC). 

(8) Part D means part D of title I of 
the Act. 

(9) Part D SIP or SIP revision or plan 
means a State implementation plan or 
plan revision that States are required 
to submit or revise pursuant to part D. 

(10) Precursor means pollutant which 
is transformed in the atmosphere (later 
in time and space from point of emis-
sion) to form (or contribute to the for-
mation of) a criteria pollutant. 

(c) Applicability. This section shall 
apply to any State in which an affected 
area is located and for which the Ad-
ministrator has made one of the fol-
lowing findings, with respect to any 
part D SIP or SIP revision required 
under the Act: 

(1) A finding that a State has failed, 
for an area designated nonattainment 
under 42 U.S.C. 7407(d), to submit a 
plan, or to submit one or more of the 
elements (as determined by the Admin-
istrator) required by the provisions of 
the Act applicable to such an area, or 
has failed to make a submission for 
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such an area that satisfies the min-
imum criteria established in relation 
to any such element under 42 U.S.C. 
7410(k); 

(2) A disapproval of a submission 
under 42 U.S.C. 7410(k), for an area des-
ignated nonattainment under 42 U.S.C. 
7407(d), based on the submission’s fail-
ure to meet one or more of the ele-
ments required by the provisions of the 
Act applicable to such an area; 

(3)(i) A determination that a State 
has failed to make any submission re-
quired under the Act, other than one 
described under paragraph (c)(1) or 
(c)(2) of this section, including an ade-
quate maintenance plan, or has failed 
to make any submission, required 
under the Act, other than one de-
scribed under paragraph (c)(1) or (c)(2) 
of this section, that satisfies the min-
imum criteria established in relation 
to such submission under 42 U.S.C. 
7410(k)(1)(A); or 

(ii) A disapproval in whole or in part 
of a submission described under para-
graph (c)(3)(i) of this section; or 

(4) A finding that any requirement of 
an approved plan (or approved part of a 
plan) is not being implemented. 

(d) Sanction application sequencing. (1) 
To implement 42 U.S.C. 7509(a), the off-
set sanction under paragraph (e)(1) of 
this section shall apply in an affected 
area 18 months from the date when the 
Administrator makes a finding under 
paragraph (c) of this section unless the 
Administrator affirmatively deter-
mines that the deficiency forming the 
basis of the finding has been corrected. 
To further implement 42 U.S.C. 7509(a), 
the highway sanction under paragraph 
(e)(2) of this section shall apply in an 
affected area 6 months from the date 
the offset sanction under paragraph 
(e)(1) of this section applies, unless the 
Administrator affirmatively deter-
mines that the deficiency forming the 
basis of the finding has been corrected. 
For the findings under paragraphs 
(c)(2), (c)(3)(ii), and (c)(4) of this sec-
tion, the date of the finding shall be 
the effective date as defined in the 
final action triggering the sanctions 
clock. 

(2)(i) Notwithstanding paragraph 
(d)(1) of this section, to further imple-
ment 42 U.S.C. 7509(a), following the 
findings under paragraphs (c)(2) and 

(c)(3)(ii) of this section, if the State has 
submitted a revised plan to correct the 
deficiency prompting the finding and 
the Administrator, prior to 18 months 
from the finding, has proposed to fully 
or conditionally approve the revised 
plan and has issued an interim final de-
termination that the revised plan cor-
rects the deficiency prompting the 
finding, application of the offset sanc-
tion under paragraph (e)(1) of this sec-
tion shall be deferred unless and until 
the Administrator proposes to or takes 
final action to disapprove the plan in 
whole or in part. If the Administrator 
issues such a proposed or final dis-
approval of the plan, the offset sanc-
tion under paragraph (e)(1) of this sec-
tion shall apply in the affected area on 
the later of the date the Administrator 
issues such a proposed or final dis-
approval, or 18 months following the 
finding that started the sanctions 
clock. The highway sanction under 
paragraph (e)(2) of this section shall 
apply in the affected area 6 months 
after the date the offset sanction under 
paragraph (e)(1) of this section applies, 
unless the Administrator determines 
that the deficiency forming the basis of 
the finding has been corrected. 

(ii) Notwithstanding paragraph (d)(1) 
of this section, to further implement 42 
U.S.C. 7509(a), following the findings 
under paragraphs (c)(2) and (c)(3)(ii) of 
this section, if the State has submitted 
a revised plan to correct the deficiency 
prompting the finding and after 18 but 
before 24 months from the finding the 
Administrator has proposed to fully or 
conditionally approve the revised plan 
and has issued an interim final deter-
mination that the revised plan corrects 
the deficiency prompting the finding, 
application of the offset sanction under 
paragraph (e)(1) of this section shall be 
stayed and application of the highway 
sanction under paragraph (e)(2) of this 
section shall be deferred unless and 
until the Administrator proposes to or 
takes final action to disapprove the 
plan in whole or in part. If the Admin-
istrator issues such a proposed or final 
disapproval of the plan, the offset sanc-
tion under paragraph (e)(1) of this sec-
tion shall reapply in the affected area 
on the date the Administrator issues 
such a proposed or final disapproval. 
The highway sanction under paragraph 
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(e)(2) of this section shall apply in the 
affected area on the later of 6 months 
from the date the offset sanction under 
paragraph (e)(1) of this section first ap-
plied in the affected area, unless the 
Administrator determines that the de-
ficiency forming the basis of the find-
ing has been corrected, or immediately 
if the proposed or final disapproval oc-
curs more than 6 months after initial 
application of the offset sanction under 
paragraph (e)(1) of this section. 

(iii) Notwithstanding paragraph (d)(1) 
of this section, to further implement 42 
U.S.C. 7509(a), following the findings 
under paragraphs (c)(2) and (c)(3)(ii) of 
this section, if the State has submitted 
a revised plan to correct the deficiency 
prompting the finding and more than 
24 months after the finding the Admin-
istrator has proposed to fully or condi-
tionally approve the revised plan and 
has issued an interim final determina-
tion that the revised plan corrects the 
deficiency prompting the finding, ap-
plication of the offset sanction under 
paragraph (e)(1) of this section and ap-
plication of the highway sanction 
under paragraph (e)(2) of this section 
shall be stayed unless and until the Ad-
ministrator proposes to or takes final 
action to disapprove the plan in whole 
or in part. If the Administrator issues 
such a proposed or final disapproval, 
the offset sanction under paragraph 
(e)(1) of this section and the highway 
sanction under paragraph (e)(2) of this 
section shall reapply in the affected 
area on the date the Administrator 
issues such proposed or final dis-
approval. 

(3)(i) Notwithstanding paragraph 
(d)(1) of this section, to further imple-
ment 42 U.S.C. 7509(a), following the 
findings under paragraphs (c)(2) and 
(c)(3)(ii) of this section, if the State has 
submitted a revised plan to correct the 
deficiency prompting the finding and 
the Administrator, prior to 18 months 
from the finding, has conditionally-ap-
proved the revised plan and has issued 
an interim final determination that 
the revised plan corrects the deficiency 
prompting the finding, application of 
the offset sanction under paragraph 
(e)(1) of this section shall be deferred 
unless and until the conditional ap-
proval converts to a disapproval or the 
Administrator proposes to or takes 

final action to disapprove in whole or 
in part the revised SIP the State sub-
mits to fulfill the commitment in the 
conditionally-approved plan. If the 
conditional approval so becomes a dis-
approval or the Administrator issues 
such a proposed or final disapproval, 
the offset sanction under paragraph 
(e)(1) of this section shall apply in the 
affected area on the later of the date 
the approval becomes a disapproval or 
the Administrator issues such a pro-
posed or final disapproval, whichever is 
applicable, or 18 months following the 
finding that started the sanctions 
clock. The highway sanction under 
paragraph (e)(2) of this section shall 
apply in the affected area 6 months 
after the date the offset sanction under 
paragraph (e)(1) of this section applies, 
unless the Administrator determines 
that the deficiency forming the basis of 
the finding has been corrected. 

(ii) Notwithstanding paragraph (d)(1) 
of this section, to further implement 42 
U.S.C. 7509(a), following the findings 
under paragraphs (c)(2) and (c)(3)(ii) of 
this section, if the State has submitted 
a revised plan to correct the deficiency 
prompting the finding and after 18 but 
before 24 months from the finding the 
Administrator has conditionally ap-
proved the revised plan and has issued 
an interim final determination that 
the revised plan corrects the deficiency 
prompting the finding, application of 
the offset sanction under paragraph 
(e)(1) of this section shall be stayed and 
application of the highway sanction 
under paragraph (e)(2) of this section 
shall be deferred unless and until the 
conditional approval converts to a dis-
approval or the Administrator proposes 
to or takes final action to disapprove 
in whole or in part the revised SIP the 
State submits to fulfill the commit-
ment in the conditionally-approved 
plan. If the conditional approval so be-
comes a disapproval or the Adminis-
trator issues such a proposed or final 
disapproval, the offset sanction under 
paragraph (e)(1) of this section shall re-
apply in the affected area on the date 
the approval becomes a disapproval or 
the Administrator issues such a pro-
posed or final disapproval, whichever is 
applicable. The highway sanction 
under paragraph (e)(2) of this section 
shall apply in the affected area on the 
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later of 6 months from the date the off-
set sanction under paragraph (e)(1) of 
this section first applied in the affected 
area, unless the Administrator deter-
mines that the deficiency forming the 
basis of the finding has been corrected, 
or immediately if the conditional ap-
proval becomes a disapproval or the 
Administrator issues such a proposed 
or final disapproval, whichever is appli-
cable, more than 6 months after initial 
application of the offset sanction under 
paragraph (e)(1) of this section. 

(iii) Notwithstanding paragraph (d)(1) 
of this section, to further implement 42 
U.S.C. 7509(a), following the findings 
under paragraphs (c)(2) and (c)(3)(ii) of 
this section, if the State has submitted 
a revised plan to correct the deficiency 
prompting the finding and after 24 
months from the finding the Adminis-
trator has conditionally approved the 
revised plan and has issued an interim 
final determination that the revised 
plan corrects the deficiency prompting 
the finding, application of the offset 
sanction under paragraph (e)(1) of this 
section and application of the highway 
sanction under paragraph (e)(2) of this 
section shall be stayed unless and until 
the conditional approval converts to a 
disapproval or the Administrator pro-
poses to or takes final action to dis-
approve in whole or in part the revised 
SIP the State submits to fulfill its 
commitment in the conditionally-ap-
proved plan. If the conditional approval 
so becomes a disapproval or the Admin-
istrator issues such a proposed or final 
disapproval, the offset sanction under 
paragraph (e)(1) of this section and the 
highway sanction under paragraph 
(e)(2) of this section shall reapply in 
the affected area on the date the condi-
tional approval becomes a disapproval 
or the Administrator issues such a pro-
posed or final disapproval, whichever is 
applicable. 

(4)(i) Notwithstanding paragraph 
(d)(1) of this section, to further imple-
ment 42 U.S.C. 7509(a), following find-
ings under paragraph (c)(4) of this sec-
tion, if the Administrator, prior to 18 
months from the finding, has proposed 
to find that the State is implementing 
the approved plan and has issued an in-
terim final determination that the de-
ficiency prompting the finding has 
been corrected, application of the off-

set sanction under paragraph (e)(1) of 
this section shall be deferred unless 
and until the Administrator prelimi-
narily or finally determines, through a 
proposed or final finding, that the 
State is not implementing the ap-
proved plan and that, therefore, the 
State has not corrected the deficiency. 
If the Administrator so preliminarily 
or finally determines that the State 
has not corrected the deficiency, the 
offset sanction under paragraph (e)(1) 
of this section shall apply in the af-
fected area on the later of the date the 
Administrator proposes to take action 
or takes final action to find that the 
finding of nonimplementation has not 
been corrected, or 18 months following 
the finding that started the sanctions 
clock. The highway sanction under 
paragraph (e)(2) of this section shall 
apply in the affected area 6 months 
after the date the offset sanction under 
paragraph (e)(1) of this section first ap-
plies, unless the Administrator pre-
liminarily or finally determines that 
the deficiency forming the basis of the 
finding has been corrected. 

(ii) Notwithstanding paragraph (d)(1) 
of this section, to further implement 42 
U.S.C. 7509(a), following findings under 
paragraph (c)(4) of this section, if after 
18 months but before 24 months from 
the finding the Administrator has pro-
posed to find that the State is imple-
menting the approved plan and has 
issued an interim final determination 
that the deficiency prompting the find-
ing has been corrected, application of 
the offset sanction under paragraph 
(e)(1) of this section shall be stayed and 
application of the highway sanction 
under paragraph (e)(2) of this section 
shall be deferred unless and until the 
Administrator preliminarily or finally 
determines, through a proposed or final 
finding, that the State is not imple-
menting the approved plan and that, 
therefore, the State has not corrected 
the deficiency. If the Administrator so 
preliminarily or finally determines 
that the State has not corrected the 
deficiency, the offset sanction under 
paragraph (e)(1) of this section shall re-
apply in the affected area on the date 
the Administrator proposes to take ac-
tion or takes final action to find that 
the finding of nonimplementation has 
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not been corrected. The highway sanc-
tion under paragraph (e)(2) of this sec-
tion shall apply in the affected area on 
the later of 6 months from the date the 
offset sanction under paragraph (e)(1) 
of this section first applied in the af-
fected area, unless the Administrator 
preliminarily or finally determines 
that the deficiency forming the basis of 
the finding has been corrected, or im-
mediately if EPA’s proposed or final 
action finding the deficiency has not 
been corrected occurs more than 6 
months after initial application of the 
offset sanction under paragraph (e)(1) 
of this section. 

(iii) Notwithstanding paragraph (d)(1) 
of this section, to further implement 42 
U.S.C. 7509(a), following findings under 
paragraph (c)(4) of this section, if after 
24 months from the finding the Admin-
istrator has proposed to find that the 
State is implementing the approved 
plan and has issued an interim final de-
termination that the deficiency 
prompting the finding has been cor-
rected, application of the offset sanc-
tion under paragraph (e)(1) of this sec-
tion and the highway sanction under 
paragraph (e)(2) of this section shall be 
stayed unless and until the Adminis-
trator preliminarily or finally deter-
mines, through a proposed or final find-
ing, that the State is not implementing 
the approved plan, and that, therefore, 
the State has not corrected the defi-
ciency. If the Administrator so pre-
liminarily or finally determines that 
the State has not corrected the defi-
ciency, the offset sanction under para-
graph (e)(1) of this section and the 
highway sanction under paragraph 
(e)(2) of this section shall reapply in 
the affected area on the date the Ad-
ministrator proposes to take action or 
takes final action to find that the find-
ing of nonimplementation has not been 
corrected. 

(5) Any sanction clock started by a 
finding under paragraph (c) of this sec-
tion will be permanently stopped and 
sanctions applied, stayed or deferred 
will be permanently lifted upon a final 
EPA finding that the deficiency form-
ing the basis of the finding has been 
corrected. For a sanctions clock and 
applied sanctions based on a finding 
under paragraphs (c)(1) and (c)(3)(i) of 
this section, a finding that the defi-

ciency has been corrected will occur by 
letter from the Administrator to the 
State governor. For a sanctions clock 
or applied, stayed or deferred sanctions 
based on a finding under paragraphs 
(c)(2) and (c)(3)(ii) of this section, a 
finding that the deficiency has been 
corrected will occur through a final no-
tice in the FEDERAL REGISTER fully ap-
proving the revised SIP. For a sanc-
tions clock or applied, stayed or de-
ferred sanctions based on a finding 
under paragraph (c)(4) of this section, a 
finding that the deficiency has been 
corrected will occur through a final no-
tice in the FEDERAL REGISTER finding 
that the State is implementing the ap-
proved SIP. 

(6) Notwithstanding paragraph (d)(1) 
of this section, nothing in this section 
will prohibit the Administrator from 
determining through notice-and-com-
ment rulemaking that in specific cir-
cumstances the highway sanction, 
rather than the offset sanction, shall 
apply 18 months after the Adminis-
trator makes one of the findings under 
paragraph (c) of this section, and that 
the offset sanction, rather than the 
highway sanction, shall apply 6 months 
from the date the highway sanction ap-
plies. 

(e) Available sanctions and method for 
implementation—(1) Offset sanction. (i) 
As further set forth in paragraphs 
(e)(1)(ii)–(e)(1)(vi) of this section, the 
State shall apply the emissions offset 
requirement in the timeframe pre-
scribed under paragraph (d) of this sec-
tion on those affected areas subject 
under paragraph (d) of this section to 
the offset sanction. The State shall 
apply the emission offset requirements 
in accordance with 42 U.S.C. 7503 and 
7509(b)(2), at a ratio of at least two 
units of emission reductions for each 
unit of increased emissions of the pol-
lutant(s) and its (their) precursors for 
which the finding(s) under paragraph 
(c) of this section is (are) made. If the 
deficiency prompting the finding under 
paragraph (c) of this section is not spe-
cific to one or more particular pollut-
ants and their precursors, the 2-to-1 
ratio shall apply to all pollutants (and 
their precursors) for which an affected 
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area within the State listed in para-
graph (e)(1)(i) of this section is re-
quired to meet the offset requirements 
of 42 U.S.C. 7503. 

(ii) Notwithstanding paragraph 
(e)(1)(i) of this section, when a finding 
is made with respect to a requirement 
for the criteria pollutant ozone or 
when the finding is not pollutant-spe-
cific, the State shall not apply the 
emissions offset requirements at a 
ratio of at least 2-to-1 for emission re-
ductions to increased emissions for ni-
trogen oxides where, under 42 U.S.C. 
7511a(f), the Administrator has ap-
proved an NOX exemption for the af-
fected area from the Act’s new source 
review requirements under 42 U.S.C. 
7501–7515 for NOX or where the affected 
area is not otherwise subject to the 
Act’s new source review requirements 
for emission offsets under 42 U.S.C. 
7501–7515 for NOX. 

(iii) Notwithstanding paragraph 
(e)(1)(i) of this section, when a finding 
under paragraph (c) of this section is 
made with respect to PM–10, or the 
finding is not pollutant-specific, the 
State shall not apply the emissions off-
set requirements, at a ratio of at least 
2-to-1 for emission reductions to in-
creased emissions to PM–10 precursors 
if the Administrator has determined 
under 42 U.S.C. 7513a(e) that major sta-
tionary sources of PM–10 precursors do 
not contribute significantly to PM–10 
levels which exceed the NAAQS in the 
affected area. 

(iv) For purposes of applying the 
emissions offset requirement set forth 
in 42 U.S.C. 7503, at the 2-to-1 ratio re-
quired under this section, the State 
shall comply with the provisions of a 
State-adopted new source review (NSR) 
program that EPA has approved under 
42 U.S.C. 7410(k)(3) as meeting the non-
attainment area NSR requirements of 
42 U.S.C. 7501–7515, as amended by the 
1990 Amendments, or, if no plan has 
been so approved, the State shall com-
ply directly with the nonattainment 
area NSR requirements specified in 42 
U.S.C. 7501–7515, as amended by the 1990 
Amendments, or cease issuing permits 
to construct and operate major new or 
modified sources as defined in those re-
quirements. For purposes of applying 
the offset requirement under 42 U.S.C. 
7503 where EPA has not fully approved 

a State’s NSR program as meeting the 
requirements of part D, the specifica-
tions of those provisions shall super-
sede any State requirement that is less 
stringent or inconsistent. 

(v) For purposes of applying the 
emissions offset requirement set forth 
in 42 U.S.C. 7503, any permit required 
pursuant to 42 U.S.C. 7503 and issued on 
or after the date the offset sanction ap-
plies under paragraph (d) of this sec-
tion shall be subject to the enhanced 2- 
to-1 ratio under paragraph (e)(1)(i) of 
this section. 

(2) Highway funding sanction. The 
highway sanction shall apply, as pro-
vided in 42 U.S.C. 7509(b)(1), in the 
timeframe prescribed under paragraph 
(d) of this section on those affected 
areas subject under paragraph (d) of 
this section to the highway sanction, 
but shall apply only to those portions 
of affected areas that are designated 
nonattainment under 40 CFR part 81. 

[59 FR 39859, Aug. 4, 1994] 

§ 52.32 Sanctions following findings of 
SIP inadequacy. 

For purposes of the SIP revisions re-
quired by § 51.120, EPA may make a 
finding under section 179(a) (1)–(4) of 
the Clean Air Act, 42 U.S.C. 7509(a) (1)– 
(4), starting the sanctions process set 
forth in section 179(a) of the Clean Air 
Act. Any such finding will be deemed a 
finding under § 52.31(c) and sanctions 
will be imposed in accordance with the 
order of sanctions and the terms for 
such sanctions established in § 52.31. 

[60 FR 4737, Jan. 24, 1995] 

§ 52.33 Compliance certifications. 

(a) For the purpose of submitting 
compliance certifications, nothing in 
this part or in a plan promulgated by 
the Administrator shall preclude the 
use, including the exclusive use, of any 
credible evidence or information, rel-
evant to whether a source would have 
been in compliance with applicable re-
quirements if the appropriate perform-
ance or compliance test had been per-
formed. 

(b) For all federal implementation 
plans, paragraph (a) of this section is 
incorporated into the plan. 

[62 FR 8328, Feb. 24, 1997] 
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