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presented in ascertaining whether or
not a cash payment made to laborers
or mechanics is actually in lieu of a
fringe benefit or is simply part of their
straight time cash wage. In the latter
situation, the cash payment is not ex-
cludable in computing overtime com-
pensation. Consider the examples set
forth in paragraphs (c)(2) and (3) of this
section.

(2) The X construction contractor has
for some time been paying $3.25 an
hour to a mechanic as his basic cash
wage plus 50 cents an hour as a con-
tribution to a welfare and pension plan.
The Secretary of Labor determines
that a basic hourly rate of $3 an hour
and a fringe benefit contribution of 50
cents are prevailing. The basic hourly
rate or regular rate for overtime pur-
poses would be $3.25, the rate actually
paid as a basic cash wage for the em-
ployee of X, rather than the $3 rate de-
termined as prevailing by the Sec-
retary of Labor.

(3) Under the same prevailing wage
determination, discussed in paragraph
(c)(2) of this section, the Y construc-
tion contractor who has been paying $3
an hour as his basic cash wage on
which he has been computing overtime
compensation reduces the cash wage to
$2.75 an hour but computes his costs of
benefits under section 1(b)(2)(B) as $1
an hour. In this example the regular or
basic hourly rate would continue to be
$3 an hour. See S. Rep. No. 963, p. 7.
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Subpart A—General

§6.1 Applicability of rules.

This part provides the rules of prac-
tice for administrative proceedings
under the Service Contract Act, the
Davis-Bacon Act and related statutes
listed in §5.1 of part 5 of this title
which require payment of wages deter-
mined in accordance with the Davis-
Bacon Act, the Contract Work Hours
and Safety Standards Act, and the
Copeland Act. See parts 4 and 5 of this
title.

§6.2 Definitions.

(a) Administrator means the Adminis-
trator of the Wage and Hour Division,
Employment Standards Administra-
tion, U.S. Department of Labor, or au-
thorized representative.

(b) Associate Solicitor means the Asso-
ciate Solicitor for Fair Labor Stand-
ards, Office of the Solicitor, U.S. De-
partment of Labor, Washington, DC
20210.

(c) Chief Administrative Law Judge
means the Chief Administrative Law
Judge, U.S. Department of Labor, 800 K
Street, NW., Suite 400, Washington DC
20001-8002.

(d) Respondent means the contractor,
subcontractor, person alleged to be re-
sponsible under the contract or sub-
contract, and/or any firm, corporation,
partnership, or association in which
such person or firm is alleged to have a
substantial interest (or interest, if the
proceeding is under the Davis-Bacon
Act) against whom the proceedings are
brought.

[49 FR 10627, Mar. 21, 1984, as amended at 56
FR 54708, Oct. 22, 1991]

§6.3 Service; copies of documents and
pleadings.

(a) Manner of service. Service upon

any party shall be made by the party

filing the pleading or document by de-

§6.5

livering a copy or mailing a copy to the
last known address. When a party is
represented by an attorney, the service
should be upon the attorney.

(b) Proof of service. A certificate of
the person serving the pleading or
other document by personal delivery or
by mailing, setting forth the manner of
said service shall be proof of the serv-
ice. Where service is made by mail,
service shall be complete upon mailing.
However, documents are not deemed
filed until received by the Chief Clerk
at the Office of Administrative Law
Judges and where documents are filed
by mail 5 days shall be added to the
prescribed period.

(c) Service upon Department, number of
copies of pleading or other documents. An
original and three copies of all plead-
ings and other documents shall be filed
with the Department of Labor: The
original and one copy with the Admin-
istrative Law Judge before whom the
case is pending, one copy with the at-
torney representing the Department
during the hearing, and one copy with
the Associate Solicitor.

§6.4 Subpoenas (Service Contract

Act).

All applications under the Service
Contract Act for subpoenas ad
testificandum and subpoenas duces
tecum shall be made in writing to the
Administrative Law Judge. Application
for subpoenas duces tecum shall specify
as exactly as possible the documents to
be produced.

§6.5 Production of documents and wit-
nesses.

The parties, who shall be deemed to
be the Department of Labor and the re-
spondent(s), may serve on any other
party a request to produce documents
or witnesses in the control of the party
served, setting forth with particularity
the documents or witnesses requested.
The party served shall have 15 days to
respond or object thereto unless a
shorter or longer time is ordered by the
Administrative Law Judge. The parties
shall produce documents and witnesses
to which no privilege attaches which
are in the control of the party, if so or-
dered by the Administrative Law Judge
upon motion therefor by a party. If a
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