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(iii) Gain recognition agreement option
not available to controlling U.S. trans-
feror if U.S. stock or securities are trans-
ferred. Notwithstanding the provisions
of paragraph (j)(2)(ii) of this section, in
no event will any exception to section
367(a)(1) apply to the transfer of stock
or securities of a domestic corporation
where the U.S. transferor owns (apply-
ing the attribution rules of section 958)
more than 50 percent of either the total
voting power or the total value of the
stock of the transferee foreign corpora-
tion immediately after the transfer
(i.e., the use of a gain recognition
agreement to qualify for nonrecogni-
tion treatment is unavailable in this
case).

(iv) Loss of United States shareholder
status in the case of a transfer of foreign
stock. Notwithstanding the provisions
of paragraphs (j)(2)(i) and (ii) of this
section, in no event will any exception
to section 367(a)(1) apply to the trans-
fer of stock of a foreign corporation in
which the U.S. transferor is a United
States shareholder (as defined in
§7.367(b)-2(b) of this chapter (as in ef-
fect before February 23, 2000; see 26
CFR part 1, revised as of April 1, 1999)
or section 953(c)) unless the U.S. trans-
feror receives back stock in a con-
trolled foreign corporation (as defined
in section 953(c), section 957(a) or sec-
tion 957(b)) as to which the U.S. trans-
feror is a United States shareholder
immediately after the transfer.

(k) [Reserved] For further guidance,
see §1.367-3T(k).

[T.D. 8702, 61 FR 68637, Dec. 30, 1996]

EDITORIAL NOTES: 1. For FEDERAL REGISTER
citations affecting §1.367(a)-3, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

2. By T.D. 9614, 78 FR 17031, Mar. 19, 2013,
§1.367(a)-3 was amended by revising para-
graphs (g)(1)(v)(A) and (B); however, these
paragraphs did not exist and the amendment
could not be incorporated into the section.

§1.367(a)-4 Special rules applicable to
specified transfers of property.

(a) through (c)(2) [Reserved] For fur-
ther guidance, see §1.367(a)-4T(a)
through (c)(2).

(3) Aircraft and vessels leased in foreign
commerce. For purposes of satisfying
§1.367-4T(c)(1), aircraft or vessels, in-
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cluding component parts such as en-
gines leased separately from aircraft or
vessels, transferred to a foreign cor-
poration and leased to other persons by
the foreign corporation shall be consid-
ered to be transferred for use in the ac-
tive conduct of a trade or business if—

(i) The employees of the foreign cor-
poration perform substantial manage-
rial and operational activities of leas-
ing aircraft or vessels outside the
United States; and

(ii) The leased tangible personal
property is predominantly used outside
the United States, as determined under
§1.954-2(c)(2)(V).

(d) through (h) [Reserved] For further
guidance, see §1.367-4T(d) through (h).

(i) Effective/applicability date. The
rules of paragraph (c)(3) of this section
apply for transfers of property occur-
ring on or after May 2, 2006. Trans-
ferors may elect to apply these provi-
sions to transfers occurring on or after
October 22, 2004, by citing the provi-
sions of paragraph (c¢)(3) of this section
in the documentation for such trans-
fers required by §1.6038B-1T(c)(4)(i) and
{v).

[T.D. 9525, 76 FR 26179, May 6, 2011]

§1.367(a)-4T Special rules applicable
to specified transfers of property
(temporary).

(a) In general. This section provides
special rules for determining the appli-
cability of section 367(a)(1) to specified
transfers of property. Paragraph (b) of
this section provides a special rule re-
quiring the recapture of depreciation
upon the transfer abroad of property
previously used in the United States.
Paragraphs (¢) through (f) of this sec-
tion provide rules for determining
whether certain types of property are
transferred for use in the active con-
duct of a trade or business outside of
the United States. Paragraph (g)
excepts certain transfers to FSCs from
the operation of section 367(a)(1). The
treatment of any transfer of property
described in this section shall be deter-
mined exclusively under the rules of
this section.

(b) Depreciated property used in the
U.S.—1) In general. If a U.S. person
transfers U.S. depreciated property (as
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defined in paragraph (b)(2) of this sec-
tion) to a foreign corporation in an ex-
change described in section 367(a)(l),
then that person shall include in its
gross income for the taxable year in
which the transfer occurs ordinary in-
come equal to the gain realized that
would have been includible in the
transferor’s gross income as ordinary
income under section 617(d)(1), 1245(a),
1250(a), 12562(a), or 1254(a), whichever is
applicable, if at the time of the trans-
fer the transferor had sold the property
at its fair market value. Recapture of
depreciation under this paragraph (b)
shall be required regardless of whether
any exception to section 367(a)(1) (such
as the exception for property trans-
ferred for use in the active conduct of
a foreign trade or business) would oth-
erwise apply to the transfer. However,
any applicable exception shall apply
with respect to realized gain that is
not included in ordinary income pursu-
ant to this paragraph (b).

(2) U.S. depreciated property. U.S. de-
preciated property subject to the rules
of this paragraph (b) is any property
that—

(i) Is either mining property (as de-
fined in section 617(f)(2)), section 1245
property (as defined 1in section
1245(a)(3)), section 1250 property (as de-
fined in section 1250(c)), farm land (as
defined in section 1252(a)(2)), or oil,
gas, or geothermal property (as defined
in section 1254(a)(3)); and

(ii) Has been used in the TUnited
States or has qualified as section 38
property by virtue of section 48(a)(2)(B)
prior to its transfer.

(3) Property used within and without
the U.S. If U.S. depreciated property
has been used partly within and partly
without the United States, then the
amount required to be included in ordi-
nary income pursuant to this para-
graph (b) shall be reduced to an
amount determined in accordance with
the following formula:

U.S. use
Full recapture amount X —
Total use

For purposes of the above fraction, the
full recapture amount is the amount
that would otherwise be included in the
transferor’s income under paragraph

26 CFR Ch. | (4-1-16 Edition)

(b)(1) of this section. U.S. use is the
number of months that the property ei-
ther was used within the United States
or qualified as section 38 property by
virtue of section 48(a)(2)(B), and was
subject to depreciation by the trans-
feror or a related person. Total use is
the total number of months that the
property was used (or available for
use), and subject to depreciation, by
the transferor or a related person. For
purposes of this paragraph (b)(3), prop-
erty shall not be considered to have
been in use outside of the TUnited
States during any period in which such
property was, for purposes of section 48
or 168, treated as property not used pre-
dominantly outside the United States
pursuant to the provisions of section
48(a)(2)(B). For purposes of this para-
graph (b)(3) the term related person
shall have the meaning set forth in
§1.367(d)-1T'(h).

(4) [Reserved]

() Effective date. This paragraph (b)
applies to transfers occurring on or
after June 16, 1986.

(c) Property to be leased—(1) Leasing
business of transferee. Tangible property
transferred to a foreign corporation
that will be leased to other persons by
the foreign corporation shall be consid-
ered to be transferred for use in the ac-
tive conduct of a trade or business out-
side of the United States only if—

(i) The transferee’s leasing of the
property constitutes the active con-
duct of a leasing business;

(ii) The lessee of the property is not
expected to, and does not, use the prop-
erty in the United States; and

(iii) The transferee has need for sub-
stantial investment in assets of the
type transferred.

The active conduct of a leasing busi-
ness requires that the employees of the
foreign corporation perform substan-
tial marketing, customer service, re-
pair and maintenance, and other sub-
stantial operational activities with re-
spect to the transferred property out-
side of the United States. Tangible
property subject to the rules of this
paragraph (c¢) includes real property lo-
cated outside of the United States. The
rules of §1.367(a)-5T(b) shall apply to
transfers of property described in that
section regardless of satisfaction of the
rules of this paragraph (c).
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(2) De minimis leasing by transferee.
Tangible property transferred to a for-
eign corporation that will be leased to
other persons by the foreign corpora-
tion and that does not satisfy the con-
ditions of paragraph (b)(1) of this sec-
tion shall, nevertheless, be considered
to be transferred for use in the active
conduct of a trade or business if ei-
ther—

(i) The property transferred will be
used by the transferee foreign corpora-
tion in the active conduct of a trade or
business but will be leased during occa-
sional brief periods when the property
would otherwise be idle, such as an air-
plane leased during periods of excess
capacity; or

(ii) The property transferred is real
property located outside the United
States and—

(A) The property will be used pri-
marily in the active conduct of a trade
or business of the transferee foreign
corporation; and

(B) Not more than ten percent of the
square footage of the property will be
leased to others.

(3) [Reserved] For further guidance
see §1.367(a)-4(c)(3).

(d) Property to be sold. Property shall
not be considered to be transferred for
use in the active conduct of a trade or
business and a transfer of stock or se-
curities shall not be excepted from sec-
tion 367(a)(1) under the rules of
§1.367(a)-3 if, at the time of the trans-
fer, it is reasonable to believe that, in
the reasonably foreseeable future, the
transferee will sell or otherwise dispose
of any material portion of the trans-
ferred stock, securities, or other prop-
erty other than in the ordinary course
of business.

(e) Oil and gas working interests—(1) In
general. A working interest in oil and
gas properties shall be considered to be
transferred for use in the active con-
duct of a trade or business if—

(i) The transfer satisfies the condi-
tions of paragraph (e)(2) of this section;

(ii) At the time of the transfer, the
transferee has no intention to farmout
or otherwise transfer any part of the
transferred working interest; and

(iii) During the first three years after
the transfer there are no farmouts or
other transfers of any part of the trans-
ferred working interest as a result of

§1.367(a)-41

which the transferee retains less than a
50 percent share of the transferred
working interest.

(2) Active use of working interest.
Working interests in oil and gas prop-
erties shall be considered to be trans-
ferred for use in the active conduct of
a trade or business if—

(i) The transferor is regularly and
substantially engaged in exploration
for and extraction of minerals, either
directly or through working interests
in joint ventures, other than by reason
of the property that is transferred;

(ii) The terms of the working interest
transferred were actively negotiated
among the joint venturers;

(iii) The working interest transferred
constitutes at least a five percent
working interest;

(iv) Prior to and at the time of the
transfer, through its own employees or
officers, the transferor was regularly
and actively engaged in—

(A) Operating the working interest,
or

(B) Analyzing technical data relating
to the activities of the venture;

(v) Prior to and at the time of the
transfer, through its own employees or
officers, the transferor was regularly
and actively involved in decision-
making with respect to the operations
of the venture, including decisions re-
lating to exploration, development,
production, and marketing; and

(vi) After the transfer, the transferee
foreign corporation will for the foresee-
able future satisfy the requirements of
subdivisions (iv) and (v) of this para-
graph (d)(2).

(3) Start-up operations. Working inter-
ests in oil and gas properties that do
not satisfy the requirements of para-
graph (e)(2) of this section shall, never-
theless, be considered to be transferred
for use in the active conduct of a trade
or business if—

(i) The working interest was acquired
by the transferor immediately prior to
the transfer and for the specific pur-
pose of transferring it to the transferee
foreign corporation;

(ii) The requirements of paragraph
(e)(2)(ii) and (iii) of this section are sat-
isfied; and
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(iii) The transferee foreign corpora-
tion will for the foreseeable future sat-
isfy the requirements of paragraph
(e)(2)(iv) and (v) of this section.

(4) Other applicable rules. Oil and gas
interests not described in this para-
graph (e) may nonetheless qualify for
the exception to section 367(a)(1) con-
tained in §1.367(a)-2T, relating to
transfers of property for use in the ac-
tive conduct of a trade or business out-
side of the United States. However, a
mere royalty interest in oil and gas
properties will not be treated as trans-
ferred for use in the active conduct of
a trade or business outside the United
States. Moreover, a royalty or similar
interest that constitutes intangible
property will be subject to the rules of
§1.367(d)-1T, relating to transfers of in-
tangible property.

(f) Compulsory transfers. Property
shall be presumed to be transferred for
use in the active conduct of a trade or
business outside of the United States,
if—

(1) The property was previously in
use in the country in which the trans-
feree foreign corporation is organized;
and

(2) The transfer is either:

(i) Legally required by the foreign
government as a necessary condition of
doing business in that country; or

(ii) Compelled by a genuine threat of
immediate expropriation by the foreign
government.

(g8) Relationship to other sections. The
rules of §§1.367(a)-5T, 1.367(a)-6T, and
1.367(d)-1T apply to transfers of prop-
erty whether or not the property is
transferred for use in the active con-
duct of a trade or business outside the
United States. See §1.367(d)-1T(g)(2)(ii)
for a special election with respect to
compulsory transfers of intangible
property.

(h) Transfers of certain property to
FSCs—(1) In general. The provisions of
section 367 (a) and (d) and the regula-
tions thereunder shall not apply to a
transfer of property by a U.S. person to
a foreign corporation that constitutes
a FSC, as defined in section 922(a), if—

(i) The transferee FSC uses the prop-
erty to generate exempt foreign trade
income, as defined in section 923(a);

26 CFR Ch. | (4-1-16 Edition)

(ii) The property is not excluded
property, as defined in section 927(a)(2);
and

(iii) The property consists of a cor-
porate name or tangible property that
is appropriate for use in the operation
of a F'SC office.

(2) Ezxception. The general rule in
paragraph (g)(1) of this section shall
not apply if, within three years after
the original transfer, the original
transferee FSC (or a subsequent trans-
feree FSC) disposes of the property
other than in the ordinary course of
business or through a transfer to an-
other FSC. Thus, the U.S. transferor
may recognize gain in the taxable year
in which the original transfer occurred
through the application of section 367
and the regulations thereunder.

(i) [Reserved] For further guidance
see §1.367(a)-4(i).

[T.D. 8087, 51 FR 17947, May 16, 1986, as
amended by T.D. 8515, 59 FR 2960, Jan. 20,
1994; T.D. 9406, 73 FR 38116, July 3, 2008; T.D.
9525, 76 FR 26180, May 6, 2011; T.D. 9760, 81 FR
15169, Mar. 22, 2016]

§1.367(a)-5 Property subject to section
367(a)(1) regardless of use in a
trade or business.

(a) through (f)(2) [Reserved] For fur-
ther guidance, see §1.367(a)-5T(a)
through (£)(2).

(3)(i) With respect to vessels and air-
craft, including their component parts,
that will be leased by the transferee to
third persons, the transferee satisfies
the conditions set forth in §1.367(a)-
4(c)(3).

(ii) Effective/applicability date. The
rules of this paragraph (f)(3) apply to
transfers of property occurring on or
after May 2, 2006. If the transferor
makes the election to apply the provi-
sions of §1.367(a)-4(c)(3) to transfers oc-
curring on or after October 22, 2004,
then paragraph (f)(3)(1) of this section
will also apply to transfers affected by
that election.

[T.D. 9525, 76 FR 26180, May 6, 2011]

§1.367(a)-5T Property subject to sec-
tion 367(a)(1) regardless of use in
trade or business (temporary).

(a) In general. Section 367(a)(1) shall
apply to a transfer of property de-
scribed in this section regardless of
whether the property is transferred for
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