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of 1934 pursuant to paragraph (b) of this
section;

(iii) Identify by division, department,
class, title or position within the orga-
nization all persons claimed to be ex-
empt under paragraphs (a)(1)(i) through
(iii) of this section, and identify by
name all persons claimed to be exempt
under paragraph (a)(1)(iv). Persons
identified under this paragraph
(e)(1)(iii) shall be exempt from the re-
quirement of section 17(f)(2) of the Se-
curities Exchange Act of 1934 unless
notified to the contrary by the Com-
mission;

(iv) Describe, in generic terms, the
nature of the duties of the person or
classes of persons, and the nature of
the functions and operations of the di-
visions and departments, identified as
exempt in paragraph (e)(1)(iii) of this
section; and

(v) Describe the security measures
utilized to ensure that only those per-
sons who have been fingerprinted in ac-
cordance with the fingerprinting re-
quirement of section 17(f)(2) of the Se-
curities Exchange Act of 1934 or who
are exempt under paragraph (a)(1)(iv)
of this section have access to the keep-
ing, handling or processing of securi-
ties or monies or the original books
and records relating thereto.

(2) Record maintenance. A copy of the
Notice required to be made and kept
current under paragraph (e) of this sec-
tion shall be kept in an easily acces-
sible place at the organization’s prin-
cipal office and at the office employing
the persons for whom exemptions are
claimed and shall be made available
upon request for inspection by the
Commission, appropriate regulatory
agency (if not the Commission) or
other designated examining authority.

(3) Exemption from the notice require-
ment. A registered transfer agent that
performs transfer agent functions only
on behalf of itself as an issuer and that
receives fewer than 500 items for trans-
fer and fewer than 500 items for proc-
essing during any six consecutive
months shall be exempt from the no-
tice requirement of paragraph (c) of
this section.

[47 FR 54060, Dec. 1, 1982]
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NATIONALLY RECOGNIZED STATISTICAL
RATING ORGANIZATIONS

SOURCE: 72 FR 33620, June 18, 2007, unless
otherwise noted.

§240.17g-1 Application for registration
as a nationally recognized statis-
tical rating organization.

(a) Initial application. A credit rating
agency applying to the Commission to
be registered under section 15E of the
Act (15 U.S.C. 780-7) as a nationally
recognized statistical rating organiza-
tion must file with the Commission
two paper copies of an initial applica-
tion on Form NRSRO (§249b.300 of this
chapter) that follows all applicable in-
structions for the Form.

(b) Application to register for an addi-
tional class of credit ratings. A nation-
ally recognized statistical rating orga-
nization applying to register for an ad-
ditional class of the credit ratings de-
scribed in section 3(a)(62)(B) of the Act
(156 U.S.C. 78c(a)(62)(B)) must file with
the Commission two paper copies of an
application to add a class of credit rat-
ings on Form NRSRO that follows all
applicable instructions for the Form.
The application will be subject to the
requirements of section 15E(a)(2) of the
Act (156 U.S.C. 780-7(a)(2)).

(c) Supplementing an application prior
to final action by the Commission. An ap-
plicant must promptly file with the
Commission two paper copies of a writ-
ten notice if information submitted to
the Commission in an initial applica-
tion to be registered as a nationally
recognized statistical rating organiza-
tion or in an application to register for
an additional class of credit ratings is
found to be or becomes materially in-
accurate prior to the date of a Commis-
sion order granting or denying the ap-
plication. The notice must identify the
information that was found to be mate-
rially inaccurate. The applicant also
must promptly file with the Commis-
sion two paper copies of an application
supplement on Form NRSRO that fol-
lows all applicable instructions for the
Form.

(d) Withdrawing an application. An ap-
plicant may withdraw an initial appli-
cation to be registered as a nationally
recognized statistical rating organiza-
tion or an application to register for an
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additional class of credit ratings prior
to the date of a Commission order
granting or denying the application. To
withdraw the application, the appli-
cant must furnish the Commission
with two paper copies of a written no-
tice of withdrawal executed by a duly
authorized person.

(e) Update of registration. A nationally
recognized statistical rating organiza-
tion amending materially inaccurate
information in its application for reg-
istration pursuant to section 15E(b)(1)
of the Act (156 U.S.C. 780-7(b)(1)) must
promptly file with the Commission an
update of its registration on Form
NRSRO that follows all applicable in-
structions for the Form. A Form
NRSRO and the information and docu-
ments in Exhibits 2 through 9 to Form
NRSRO, as applicable, filed under this
paragraph must be filed electronically
with the Commission on EDGAR as a
PDF document in the format required
by the EDGAR Filer Manual, as defined
in Rule 11 of Regulation S-T (§232.11 of
this chapter).

(f) Annual certification. A nationally
recognized statistical rating organiza-
tion amending its application for reg-
istration pursuant to section 15E(b)(2)
of the Act (156 U.S.C. 780-7(b)(2)) must
file with the Commission an annual
certification on Form NRSRO that fol-
lows all applicable instructions for the
Form not later than 90 days after the
end of each calendar year. A Form
NRSRO and the information and docu-
ments in Exhibits 1 through 9 to Form
NRSRO filed under this paragraph
must be filed electronically with the
Commission on EDGAR as a PDF docu-
ment in the format required by the
EDGAR Filer Manual, as defined in
Rule 11 of Regulation S-T.

(g) Withdrawal from registration. A na-
tionally recognized statistical rating
organization withdrawing from reg-
istration pursuant to section 15E(e)(1)
of the Act (15 U.S.C. 780-7(e)(1)) must
furnish the Commission with a notice
of withdrawal from registration on
Form NRSRO that follows all applica-
ble instructions for the Form. The
withdrawal from registration will be-
come effective 45 calendar days after
the notice is furnished to the Commis-
sion upon such terms and conditions as
the Commission may establish as nec-

§240.17g-2

essary in the public interest or for the
protection of investors. A Form
NRSRO furnished under this paragraph
must be furnished electronically with
the Commission on EDGAR as a PDF
document in the format required by
the EDGAR Filer Manual, as defined in
Rule 11 of Regulation S-T.

(h) Filing or furnishing Form NRSRO.
A Form NRSRO filed or furnished, as
applicable, under any paragraph of this
section will be considered filed with or
furnished to the Commission on the
date the Commission receives a com-
plete and properly executed Form
NRSRO that follows all applicable in-
structions for the Form. Information
filed or furnished, as applicable, on a
confidential basis and for which con-
fidential treatment has been requested
pursuant to applicable Commission
rules will be accorded confidential
treatment to the extent permitted by
law.

(i) Public availability of Form NRSRO.
A nationally recognized statistical rat-
ing organization must make its current
Form NRSRO and information and doc-
uments in Exhibits 1 through 9 to Form
NRSRO publicly and freely available
on an easily accessible portion of its
corporate Internet Web site within 10
business days after the date of the
Commission order granting an initial
application for registration as a na-
tionally recognized statistical rating
organization or an application to reg-
ister for an additional class of credit
ratings and within 10 business days
after filing with or furnishing to, as ap-
plicable, the Commission a Form
NRSRO under paragraph (e), (f), or (g)
of this section. In addition, a nation-
ally recognized statistical rating orga-
nization must make its most recently
filed Exhibit 1 to Form NRSRO freely
available in writing to any individual
who requests a copy of the Exhibit.

[13 FR 8178, Dec. 22, 1948, as amended at 79
FR 55262, Sept. 15, 2014]

§240.17g-2 Records to be made and re-
tained by nationally recognized sta-
tistical rating organizations.

(a) Records required to be made and re-
tained. A nationally recognized statis-
tical rating organization must make
and retain the following books and

559



§240.17g-2

records, which must be complete and
current:

(1) Records of original entry into the
accounting system of the nationally
recognized statistical rating organiza-
tion and records reflecting entries to
and balances in all general ledger ac-
counts of the nationally recognized
statistical rating organization for each
fiscal year.

(2) Records with respect to each cur-
rent credit rating of the nationally rec-
ognized statistical rating organization
indicating (as applicable):

(i) The identity of any credit ana-
lyst(s) that participated in determining
the credit rating;

(ii) The identity of the person(s) that
approved the credit rating before it was
issued;

(iii) If a quantitative model was a
substantial component in the process
of determining the credit rating of a
security or money market instrument
issued by an asset pool or as part of
any asset-backed securities trans-
action, a record of the rationale for
any material difference between the
credit rating implied by the model and
the final credit rating issued; and

(iv) Whether the credit rating was so-
licited or unsolicited.

(3) An account record for each person
(for example, an obligor, issuer, under-
writer, or other user) that has paid the
nationally recognized statistical rating
organization for the issuance or main-
tenance of a credit rating indicating:

(i) The identity and address of the
person; and

(ii) The credit rating(s) determined
or maintained for the person.

(4) An account record for each sub-
scriber to the credit ratings and/or
credit analysis reports of the nation-
ally recognized statistical rating orga-
nization indicating the identity and ad-
dress of the subscriber.

(5) A record listing the general types
of services and products offered by the
nationally recognized statistical rating
organization.

(6) A record documenting the estab-
lished procedures and methodologies
used by the nationally recognized sta-
tistical rating organization to deter-
mine credit ratings.

(7 A record that lists each security
and money market instrument and its

17 CFR Ch. Il (4-1-16 Edition)

corresponding credit rating issued by
an asset pool or as part of any asset-
backed securities transaction where
the nationally recognized statistical
rating organization, in determining the
credit rating for the security or money
market instrument, treats assets with-
in such pool or as a part of such trans-
action that are not subject to a credit
rating of the nationally recognized sta-
tistical rating organization by any or a
combination of the following methods:

(i) Determining credit ratings for the
unrated assets;

(ii) Performing credit assessments or
determining private credit ratings for
the unrated assets;

(iii) Determining credit ratings or
private credit ratings, or performing
credit assessments for the unrated as-
sets by taking into consideration the
internal credit analysis of another per-
son; or

(iv) Determining credit ratings or
private credit ratings, or performing
credit assessments for the unrated as-
sets by taking into consideration (but
not necessarily adopting) the credit
ratings of another nationally recog-
nized statistical rating organization.

(8) For each outstanding credit rat-
ing, a record showing all rating actions
and the date of such actions from the
initial credit rating to the current
credit rating identified by the name of
the rated security or obligor and, if ap-
plicable, the CUSIP of the rated secu-
rity or the Central Index Key (CIK)
number of the rated obligor.

(9) A record documenting the policies
and procedures the nationally recog-
nized statistical rating organization is
required to establish, maintain, and en-
force pursuant to section 15E(h)(4)(A)
of the Act (15 U.S.C. 780-7(h)(4)(A)) and
§240.17g-8(c).

(b) Records required to be retained. A
nationally recognized statistical rating
organization must retain the following
books and records (excluding drafts of
documents) that relate to its business
as a credit rating agency:

(1) Significant records (for example,
bank statements, invoices, and trial
balances) underlying the information
included in the annual financial re-
ports the nationally recognized statis-
tical rating organization filed with or
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furnished to, as applicable, the Com-
mission pursuant to §240.17g-3.

(2) Internal records, including non-
public information and work papers,
used to form the basis of a credit rat-
ing issued by the nationally recognized
statistical rating organization.

(3) Credit analysis reports, credit as-
sessment reports, and private credit
rating reports of the nationally recog-
nized statistical rating organization
and internal records, including non-
public information and work papers,
used to form the basis for the opinions
expressed in these reports.

(4) Compliance reports and compli-
ance exception reports.

(5) Internal audit plans, internal
audit reports, documents relating to
internal audit follow-up measures, and
all records identified by the internal
auditors of the nationally recognized
statistical rating organization as nec-
essary to perform the audit of an activ-
ity that relates to its business as a
credit rating agency.

(6) Marketing materials of the na-
tionally recognized statistical rating
organization that are published or oth-
erwise made available to persons that
are not associated with the nationally
recognized statistical rating organiza-
tion.

(7) External and internal communica-
tions, including electronic communica-
tions, received and sent by the nation-
ally recognized statistical rating orga-
nization and its employees that relate
to initiating, determining, maintain-
ing, monitoring, changing,, or with-
drawing a credit rating.

(8) Any written communications re-
ceived from persons not associated
with the nationally recognized statis-
tical rating organization that contain
complaints about the performance of a
credit analyst in initiating, deter-
mining, maintaining, monitoring,
changing, or withdrawing a credit rat-
ing.

(9) Internal documents that contain
information, analysis, or statistics
that were used to develop a procedure
or methodology to treat the credit rat-
ings of another nationally recognized
statistical rating organization for the
purpose of determining a credit rating
for a security or money market instru-
ment issued by an asset pool or part of

§240.17g-2

any asset-backed securities trans-
action.

(10) For each security or money mar-
ket instrument identified in the record
required to be made and retained under
paragraph (a)(7) of this section, any
document that contains a description
of how assets within such pool or as a
part of such transaction not rated by
the nationally recognized statistical
rating organization but rated by an-
other nationally recognized statistical
rating organization were treated for
the purpose of determining the credit
rating of the security or money market
instrument.

(11) Forms NRSRO (including Exhib-
its and accompanying information and
documents) the nationally recognized
statistical rating organization filed
with or furnished to, as applicable, the
Commission.

(12) The internal control structure
the nationally recognized statistical
rating organization is required to es-
tablish, maintain, enforce, and docu-
ment pursuant to section 15E(c)(3)(A)
of the Act (15 U.S.C. 780-T(c)(3)(A)).

(13) The policies and procedures the
nationally recognized statistical rating
organization is required to establish,
maintain, enforce, and document pur-
suant to §240.17g-8(a).

(14) The policies and procedures the
nationally recognized statistical rating
organization is required to establish,
maintain, enforce, and document pur-
suant to §240.17g-8(b).

(15) The standards of training, experi-
ence, and competence for credit ana-
lysts the nationally recognized statis-
tical rating organization is required to
establish, maintain, enforce, and docu-
ment pursuant to §240.17g-9.

(c) Record retention periods. The
records required to be retained pursu-
ant to paragraphs (a) and (b) of this
section must be retained for three
years after the date the record is made
or received, except that a record iden-
tified in paragraph (a)©), (b)(12),
(b)(13), (b)(14), or (b)(15) of this section
must be retained until three years
after the date the record is replaced
with an updated record.

(d) Manner of retention. An original,
or a true and complete copy of the
original, of each record required to be
retained pursuant to paragraphs (a)
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and (b) of this section must be main-
tained in a manner that, for the appli-
cable retention period specified in
paragraph (c) of this section, makes
the original record or copy easily ac-
cessible to the principal office of the
nationally recognized statistical rating
organization and to any other office
that conducted activities causing the
record to be made or received.

(e) Third-party record custodian. The
records required to be retained pursu-
ant to paragraphs (a) and (b) of this
section may be made or retained by a
third-party record custodian, provided
the nationally recognized statistical
rating organization furnishes the Com-
mission at its principal office in Wash-
ington, DC with a written undertaking
of the custodian executed by a duly au-
thorized person. The undertaking must
be in substantially the following form:

The undersigned acknowledges that books
and records it has made or is retaining for
[the nationally recognized statistical rating
organization] are the exclusive property of
[the nationally recognized statistical rating
organization]. The undersigned undertakes
that upon the request of [the nationally rec-
ognized statistical rating organization] it
will promptly provide the books and records
to [the nationally recognized statistical rat-
ing organization] or the U.S. Securities and
Exchange Commission (‘“‘Commission’’) or its
representatives and that upon the request of
the Commission it will promptly permit ex-
amination by the Commission or its rep-
resentatives of the records at any time or
from time to time during business hours and
promptly furnish to the Commission or its
representatives a true and complete copy of
any or all or any part of such books and
records.

A nationally recognized statistical rat-
ing organization that engages a third-
party record custodian remains respon-
sible for complying with every provi-
sion of this section.

(f) A nationally recognized statistical
rating organization must promptly fur-
nish the Commission or its representa-
tives with legible, complete, and cur-
rent copies, and, if specifically re-
quested, English translations of those
records of the nationally recognized
statistical rating organization required
to be retained pursuant to paragraphs
(a) and (b) this section, or any other
records of the nationally recognized
statistical rating organization subject
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to examination under section 17(b) of
the Act (15 U.S.C. 78q(b)) that are re-
quested by the Commission or its rep-
resentatives.

[72 FR 33620, June 18, 2007, as amended at 74
FR 6482, Feb. 9, 2009; 74 FR 63863, Dec. 4, 2009;
79 FR 55263, Sept. 15, 2014]

§240.17g-3 Annual financial and other
reports to be filed or furnished by
nationally recognized statistical
rating organizations.

(a) A nationally recognized statis-
tical rating organization must annu-
ally, not more than 90 calendar days
after the end of its fiscal year (as indi-
cated on its current Form NRSRO):

(1) File with the Commission a finan-
cial report, as of the end of the fiscal
year, containing audited financial
statements of the nationally recog-
nized statistical rating organization or
audited consolidated financial state-
ments of its parent if the nationally
recognized statistical rating organiza-
tion is a separately identifiable divi-
sion or department of the parent. The
audited financial statements must:

(i) Include a balance sheet, an income
statement and statement of cash flows,
and a statement of changes in owner-
ship equity;

(ii) Be prepared in accordance with
generally accepted accounting prin-
ciples in the jurisdiction in which the
nationally recognized statistical rating
organization or its parent is incor-
porated, organized, or has its principal
office; and

(iii) Be certified by an accountant
who is qualified and independent in ac-
cordance with paragraphs (a), (b), and
(c)(1), (2), (3), (4), () and (8) of §210.2-01
of this chapter. The accountant must
give an opinion on the financial state-
ments in accordance with paragraphs
(a) through (d) of §210.2-02 of this chap-
ter.

(2) File with the Commission a finan-
cial report, as of the end of the fiscal
year, containing, if applicable,
unaudited consolidating financial
statements of the parent of the nation-
ally recognized statistical rating orga-
nization that include the nationally
recognized statistical rating organiza-
tion.
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NOTE TO PARAGRAPH (a)(2): This financial
report must be filed only if the audited fi-
nancial statements provided pursuant to
paragraph (a)(1) of this section are consoli-
dated financial statements of the parent of
the nationally recognized statistical rating
organization.

(3) File with the Commission an
unaudited financial report, as of the
end of the fiscal year, providing infor-
mation concerning the revenue of the
nationally recognized statistical rating
organization in each of the following
categories (as applicable) for the fiscal
year:

(i) Revenue from determining and
maintaining credit ratings;

(ii) Revenue from subscribers;

(iii) Revenue from granting licenses
or rights to publish credit ratings; and

(iv) Revenue from all other services
and products (include descriptions of
any major sources of revenue).

(4) File with the Commission an
unaudited financial report, as of the
end of the fiscal year, providing the
total aggregate and median annual
compensation of the credit analysts of
the nationally recognized statistical
rating organization for the fiscal year.

NOTE TO PARAGRAPH (a)(4): In calculating
total and median annual compensation, the
nationally recognized statistical rating orga-
nization may exclude deferred compensation,
provided such exclusion is noted in the re-
port.

(5) File with the Commission an
unaudited financial report, as of the
end of the fiscal year, listing the 20
largest issuers and subscribers that
used credit rating services provided by
the nationally recognized statistical
rating organization by amount of net
revenue attributable to the issuer or
subscriber during the fiscal year. Addi-
tionally, include on the list any obligor
or underwriter that used the credit rat-
ing services provided by the nationally
recognized statistical rating organiza-
tion if the net revenue attributable to
the obligor or underwriter during the
fiscal year equaled or exceeded the net
revenue attributable to the 20th largest
issuer or subscriber. Include the net
revenue amount for each person on the
list.

NOTE TO PARAGRAPH (a)(5): A person is
deemed to have ‘‘used the credit rating serv-
ices” of the nationally recognized statistical

§240.17g-3

rating organization if the person is any of
the following: an obligor that is rated by the
nationally recognized statistical rating orga-
nization (regardless of whether the obligor
paid for the credit rating); an issuer that has
securities or money market instruments sub-
ject to a credit rating of the nationally rec-
ognized statistical rating organization (re-
gardless of whether the issuer paid for the
credit rating); any other person that has
paid the nationally recognized statistical
rating organization to determine a credit
rating with respect to a specific obligor, se-
curity, or money market instrument; or a
subscriber to the credit ratings, credit rat-
ings data, or credit analysis of the nation-
ally recognized statistical rating organiza-
tion. In calculating net revenue attributable
to a person, the nationally recognized statis-
tical rating organization should include all
revenue earned by the nationally recognized
statistical rating organization for any type
of service or product, regardless of whether
related to credit rating services, and net of
any rebates and allowances paid or owed to
the person by the nationally recognized sta-
tistical rating organization.

(6) Furnish the Commission with an
unaudited report, as of the end of the
fiscal year, of the number of credit rat-
ings actions (upgrades, downgrades,
placements on credit watch, and with-
drawals) taken during the fiscal year in
each class of credit ratings identified
in section 3(a)(62)(B) of the Act (15
U.S.C. 78c(a)(62)(B)) for which the na-
tionally recognized statistical rating
organization is registered with the
Commission.

NOTE TO PARAGRAPH (a)(6): A nationally
recognized statistical rating organization
registered in the class of credit ratings de-
scribed in section 3(a)(62)(B)(iv) of the Act
(15 U.S.C. 78c(a)(62)(B)(iv)) must include
credit ratings actions taken on credit rat-
ings of any security or money market instru-
ment issued by an asset pool or as part of
any asset-backed securities transaction for
purposes of reporting the number of credit
ratings actions in this class.

(7)) File with the Commission an
unaudited report containing an assess-
ment by management of the effective-
ness during the fiscal year of the inter-
nal control structure governing the im-
plementation of and adherence to poli-
cies, procedures, and methodologies for
determining credit ratings the nation-
ally recognized statistical rating orga-
nization is required to establish, main-
tain, enforce, and document pursuant
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to section 15E(c)(3)(A) of the Act (156
U.S.C. 780-7(c)(3)(A)) that includes:

(A) A description of the responsi-
bility of management in establishing
and maintaining an effective internal
control structure;

(B) A description of each material
weakness in the internal control struc-
ture identified during the fiscal year, if
any, and a description, if applicable, of
how each identified material weakness
was addressed; and

(C) A statement as to whether the in-
ternal control structure was effective
as of the end of the fiscal year.

(ii) Management is not permitted to
conclude that the internal control
structure of the nationally recognized
statistical rating organization was ef-
fective as of the end of the fiscal year
if there were one or more material
weaknesses in the internal control
structure as of the end of the fiscal
year.

(iii) For purposes of this paragraph
(a)(7), a deficiency in the internal con-
trol structure exists when the design or
operation of a control does not allow
management or employees, in the nor-
mal course of performing their as-
signed functions, to prevent or detect a
failure of the nationally recognized
statistical rating organization to:

(A) Implement a policy, procedure, or
methodology for determining credit
ratings in accordance with the policies
and procedures of the nationally recog-
nized statistical rating organization; or

(B) Adhere to an implemented policy,
procedure, or methodology for deter-
mining credit ratings.

(iv) For purposes of this paragraph
(a)(7), a material weakness exists if a
deficiency, or a combination of defi-
ciencies, in the design or operation of
the internal control structure creates a
reasonable possibility that a failure
identified in paragraph (a)(7)(iii) of this
section that is material will not be pre-
vented or detected on a timely basis.

(8) File with the Commission an
unaudited annual report on the compli-
ance of the nationally recognized sta-
tistical rating organization with the
securities laws and the policies and
procedures of the nationally recognized
statistical rating organization pursu-
ant to section 15E(j)(5)(B) of the Act (15
U.S.C. 780-7())(5)(B)).
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(b)(1) The nationally recognized sta-
tistical rating organization must at-
tach to the reports filed or furnished,
as applicable, pursuant to paragraphs
(a)(1) through (6) of this section a
signed statement by a duly authorized
person associated with the nationally
recognized statistical rating organiza-
tion stating that the person has re-
sponsibility for the reports and, to the
best knowledge of the person, the re-
ports fairly present, in all material re-
spects, the financial condition, results
of operations, cash flows, revenues, an-
alyst compensation, and credit rating
actions of the nationally recognized
statistical rating organization for the
period presented; and

(2) The nationally recognized statis-
tical rating organization must attach
to the report filed pursuant to para-
graph (a)(7) of this section a signed
statement by the chief executive offi-
cer of the nationally recognized statis-
tical rating organization or, if the na-
tionally recognized statistical rating
organization does not have a chief ex-
ecutive officer, an individual per-
forming similar functions, stating that
the chief executive officer or equiva-
lent individual has responsibility for
the report and, to the best knowledge
of the chief executive officer or equiva-
lent individual, the report fairly pre-
sents, in all material respects: an as-
sessment by management of the effec-
tiveness of the internal control struc-
ture during the fiscal year that in-
cludes a description of the responsi-
bility of management in establishing
and maintaining an effective internal
control structure; a description of each
material weakness in the internal con-
trol structure identified during the fis-
cal year, if any, and a description, if
applicable, of how each identified ma-
terial weakness was addressed; and an
assessment by management of the ef-
fectiveness of the internal control
structure as of the end of the fiscal
year.

(c) The Commission may grant an ex-
tension of time or an exemption with
respect to any requirements in this
section either unconditionally or on
specified terms and conditions on the
written request of a nationally recog-
nized statistical rating organization if
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the Commission finds that such exten-
sion or exemption is necessary or ap-
propriate in the public interest and
consistent with the protection of inves-
tors.

(d) Electronic filing. The reports must
be filed with or furnished to, as appli-
cable, the Commission electronically
on EDGAR as PDF documents in the
format required by the EDGAR Filer
Manual, as defined in Rule 11 of Regu-
lation S-T.

(e) Confidential treatment. Information
in a report filed or furnished, as appli-
cable, on a confidential basis and for
which confidential treatment has been
requested pursuant to applicable Com-
mission rules will be accorded con-
fidential treatment to the extent per-
mitted by law. Confidential treatment
may be requested by marking each
page ‘‘Confidential Treatment Re-
quested’”’ and by complying with Com-
mission rules governing confidential
treatment.

[72 FR 33620, June 18, 2007, as amended at 74
FR 6482, Feb. 9, 2009; 79 FR 55263, Sept. 15,
2014; 79 FR 61576, Nov. 14, 2014]

§240.17g-4 Prevention of misuse of
material nonpublic information.

(a) The written policies and proce-
dures a nationally recognized statis-
tical rating organization establishes,
maintains, and enforces to prevent the
misuse of material, nonpublic informa-
tion pursuant to section 15E(g)(1) of
the Act (15 U.S.C. 780-7(g)(1)) must in-
clude policies and procedures reason-
ably designed to prevent:

(1) The inappropriate dissemination
within and outside the nationally rec-
ognized statistical rating organization
of material nonpublic information ob-
tained in connection with the perform-
ance of credit rating services;

(2) A person within the nationally
recognized statistical rating organiza-
tion from purchasing, selling, or other-
wise benefiting from any transaction in
securities or money market instru-
ments when the person is aware of ma-
terial nonpublic information obtained
in connection with the performance of
credit rating services that affects the
securities or money market instru-
ments; and

(3) The inappropriate dissemination
within and outside the nationally rec-
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ognized statistical rating organization
of a pending credit rating action before
issuing the credit rating on the Inter-
net or through another readily acces-
sible means.

(b) For the purposes of this section,
the term person within a nationally rec-
ognized statistical rating organization
means a nationally recognized statis-
tical rating organization, its credit rat-
ing affiliates identified on Form
NRSRO, and any partner, officer, direc-
tor, branch manager, and employee of
the nationally recognized statistical
rating organization or its credit rating
affiliates (or any person occupying a
similar status or performing similar
functions).

§240.17g-5 Conflicts of interest.

(a) A person within a nationally rec-
ognized statistical rating organization
is prohibited from having a conflict of
interest relating to the issuance or
maintenance of a credit rating identi-
fied in paragraph (b) of this section,
unless:

(1) The nationally recognized statis-
tical rating organization has disclosed
the type of conflict of interest in Ex-
hibit 6 to Form NRSRO in accordance
with section 15E(a)(1)(B)(vi) of the Act
(15 U.s.C. 780-7(a)(1)(B)(vi)) and
§240.17g-1;

(2) The nationally recognized statis-
tical rating organization has estab-
lished and is maintaining and enforcing
written policies and procedures to ad-
dress and manage conflicts of interest
in accordance with section 15E(h) of
the Act (156 U.S.C. 780-7(h)); and

(3) In the case of the conflict of inter-
est identified in paragraph (b)(9) of this
section relating to issuing or maintain-
ing a credit rating for a security or
money market instrument issued by an
asset pool or as part of any asset-
backed securities transaction, the na-
tionally recognized statistical rating
organization:

(i) Maintains on a password-protected
Internet Web site a list of each such se-
curity or money market instrument for
which it is currently in the process of
determining an initial credit rating in
chronological order and identifying the
type of security or money market in-
strument, the name of the issuer, the
date the rating process was initiated,
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and the Internet Web site address
where the issuer, sponsor, or under-
writer of the security or money market
instrument represents that the infor-
mation described in paragraphs
(a)(3)(1ii)(C) through (E) of this section
can be accessed;

(ii) Provides free and unlimited ac-
cess to such password-protected Inter-
net Web site during the applicable cal-
endar year to any nationally recog-
nized statistical rating organization
that provides it with a copy of the cer-
tification described in paragraph (e) of
this section that covers that calendar
year, provided that such certification
indicates that the nationally recog-
nized statistical rating organization
providing the certification either:

(A) Determined and maintained cred-
it ratings for at least 10% of the issued
securities and money market instru-
ments for which it accessed informa-
tion pursuant to 17 CFR 240.17g-
5(a)(3)(iii) in the calendar year prior to
the year covered by the certification, if
it accessed such information for 10 or
more issued securities or money mar-
ket instruments; or

(B) Has not accessed information pur-
suant to 17 CFR 240.17g-5(a)(3) 10 or
more times during the most recently
ended calendar year; and

(iii) Obtains from the issuer, sponsor,
or underwriter of each such security or
money market instrument a written
representation that can reasonably be
relied upon that the issuer, sponsor, or
underwriter will:

(A) Maintain the information de-
scribed in paragraphs (a)(3)(iii)(C)
through (E) of this section available at
an identified password-protected Inter-
net Web site that presents the informa-
tion in a manner indicating which in-
formation currently should be relied on
to determine or monitor the credit rat-
ing;

(B) Provide access to such password-
protected Internet Web site during the
applicable calendar year to any nation-
ally recognized statistical rating orga-
nization that provides it with a copy of
the certification described in para-
graph (e) of this section that covers
that calendar year, provided that such
certification indicates that the nation-
ally recognized statistical rating orga-
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nization providing the certification ei-
ther:

(1) Determined and maintained credit
ratings for at least 10% of the issued
securities and money market instru-
ments for which it accessed informa-
tion pursuant to 17 CFR 240.17g-
5(a)(3)(iii) in the calendar year prior to
the year covered by the certification, if
it accessed such information for 10 or
more issued securities or money mar-
ket instruments; or

(2) Has not accessed information pur-
suant to 17 CFR 240.17g-5(a)(3) 10 or
more times during the most recently
ended calendar year.

(C) Post on such password-protected
Internet Web site all information the
issuer, sponsor, or underwriter provides
to the nationally recognized statistical
rating organization, or contracts with
a third party to provide to the nation-
ally recognized statistical rating orga-
nization, for the purpose of deter-
mining the initial credit rating for the
security or money market instrument,
including information about the char-
acteristics of the assets underlying or
referenced by the security or money
market instrument, and the legal
structure of the security or money
market instrument, at the same time
such information is provided to the na-
tionally recognized statistical rating
organization; and

(D) Post on such password-protected
Internet Web site all information the
issuer, sponsor, or underwriter provides
to the nationally recognized statistical
rating organization, or contracts with
a third party to provide to the nation-
ally recognized statistical rating orga-
nization, for the purpose of under-
taking credit rating surveillance on
the security or money market instru-
ment, including information about the
characteristics and performance of the
assets underlying or referenced by the
security or money market instrument
at the same time such information is
provided to the nationally recognized
statistical rating organization.

(E) Post on such password-protected
Internet Web site, promptly after re-
ceipt, any executed Form ABS Due
Diligence-15E (§249b.500 of this chap-
ter) containing information about the
security or money market instrument
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delivered by a person employed to pro-
vide third-party due diligence services
with respect to the security or money
market instrument.

(b) Conflicts of interest. For purposes
of this section, each of the following is
a conflict of interest:

(1) Being paid by issuers or under-
writers to determine credit ratings
with respect to securities or money
market instruments they issue or un-
derwrite.

(2) Being paid by obligors to deter-
mine credit ratings with respect to the
obligors.

(3) Being paid for services in addition
to determining credit ratings by
issuers, underwriters, or obligors that
have paid the nationally recognized
statistical rating organization to de-
termine a credit rating.

(4) Being paid by persons for sub-
scriptions to receive or access the cred-
it ratings of the nationally recognized
statistical rating organization and/or
for other services offered by the na-
tionally recognized statistical rating
organization where such persons may
use the credit ratings of the nationally
recognized statistical rating organiza-
tion to comply with, and obtain bene-
fits or relief under, statutes and regu-
lations using the term nationally recog-
niced statistical rating organization.

(5) Being paid by persons for sub-
scriptions to receive or access the cred-
it ratings of the nationally recognized
statistical rating organization and/or
for other services offered by the na-
tionally recognized statistical rating
organization where such persons also
may own investments or have entered
into transactions that could be favor-
ably or adversely impacted by a credit
rating issued by the nationally recog-
nized statistical rating organization.

(6) Allowing persons within the na-
tionally recognized statistical rating
organization to directly own securities
or money market instruments of, or
having other direct ownership interests
in, issuers or obligors subject to a cred-
it rating determined by the nationally
recognized statistical rating organiza-
tion.

(7) Allowing persons within the na-
tionally recognized statistical rating
organization to have a business rela-
tionship that is more than an arms
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length ordinary course of business rela-
tionship with issuers or obligors sub-
ject to a credit rating determined by
the nationally recognized statistical
rating organization.

(8) Having a person associated with
the nationally recognized statistical
rating organization that is a broker or
dealer engaged in the business of un-
derwriting securities or money market
instruments.

(9) Issuing or maintaining a credit
rating for a security or money market
instrument issued by an asset pool or
as part of any asset-backed securities
transaction that was paid for by the
issuer, sponsor, or underwriter of the
security or money market instrument;

(10) Any other type of conflict of in-
terest relating to the issuance of credit
ratings by the nationally recognized
statistical rating organization that is
material to the nationally recognized
statistical rating organization and that
is identified by the nationally recog-
nized statistical rating organization in
Exhibit 6 to Form NRSRO in accord-
ance with section 15E(a)(1)(B)(vi) of the
Act (16 U.S.C. T80-7(a)(1)(B)(vi)) and
§240.17g-1.

(c) Prohibited conflicts. A nationally
recognized statistical rating organiza-
tion is prohibited from having the fol-
lowing conflicts of interest relating to
the issuance or maintenance of a credit
rating as a credit rating agency:

(1) The nationally recognized statis-
tical rating organization issues or
maintains a credit rating solicited by a
person that, in the most recently ended
fiscal year, provided the nationally
recognized statistical rating organiza-
tion with net revenue (as reported
under §240.17g-3) equaling or exceeding
10% of the total net revenue of the na-
tionally recognized statistical rating
organization for the fiscal year;

(2) The nationally recognized statis-
tical rating organization issues or
maintains a credit rating with respect
to a person (excluding a sovereign na-
tion or an agency of a sovereign na-
tion) where the nationally recognized
statistical rating organization, a credit
analyst that participated in deter-
mining the credit rating, or a person
responsible for approving the credit
rating, directly owns securities of, or
has any other direct ownership interest
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in, the person that is subject to the
credit rating;

(3) The nationally recognized statis-
tical rating organization issues or
maintains a credit rating with respect
to a person associated with the nation-
ally recognized statistical rating orga-
nization;

(4) The nationally recognized statis-
tical rating organization issues or
maintains a credit rating where a cred-
it analyst who participated in deter-
mining the credit rating, or a person
responsible for approving the credit
rating, is an officer or director of the
person that is subject to the credit rat-
ing;

(5) The nationally recognized statis-
tical rating organization issues or
maintains a credit rating with respect
to an obligor or security where the na-
tionally recognized statistical rating
organization or a person associated
with the nationally recognized statis-
tical rating organization made rec-
ommendations to the obligor or the
issuer, underwriter, or sponsor of the
security about the corporate or legal
structure, assets, liabilities, or activi-
ties of the obligor or issuer of the secu-
rity;

(6) The nationally recognized statis-
tical rating organization issues or
maintains a credit rating where the fee
paid for the rating was negotiated, dis-
cussed, or arranged by a person within
the nationally recognized statistical
rating organization who has responsi-
bility for participating in determining
credit ratings or for developing or ap-
proving procedures or methodologies
used for determining credit ratings, in-
cluding qualitative and quantitative
models;

(7) The nationally recognized statis-
tical rating organization issues or
maintains a credit rating where a cred-
it analyst who participated in deter-
mining or monitoring the credit rating,
or a person responsible for approving
the credit rating received gifts, includ-
ing entertainment, from the obligor
being rated, or from the issuer, under-
writer, or sponsor of the securities
being rated, other than items provided
in the context of normal business ac-
tivities such as meetings that have an
aggregate value of no more than $25; or
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(8) The nationally recognized statis-
tical rating organization issues or
maintains a credit rating where a per-
son within the nationally recognized
statistical rating organization who
participates in determining or moni-
toring the credit rating, or developing
or approving procedures or methodolo-
gies used for determining the credit
rating, including qualitative and quan-
titative models, also:

(i) Participates in sales or marketing
of a product or service of the nation-
ally recognized statistical rating orga-
nization or a product or service of an
affiliate of the nationally recognized
statistical rating organization; or

(ii) Is influenced by sales or mar-
keting considerations.

(d) For the purposes of this section,
the term person within a nationally rec-
ognized statistical rating organization
means a nationally recognized statis-
tical rating organization, its credit rat-
ing affiliates identified on Form
NRSRO, and any partner, officer, direc-
tor, branch manager, and employee of
the nationally recognized statistical
rating organization or its credit rating
affiliates (or any person occupying a
similar status or performing similar
functions).

(e) Certification. In order to access a
password-protected Internet Web site
described in paragraph (a)(3) of this
section, a nationally recognized statis-
tical rating organization must furnish
to the Commission, for each calendar
year for which it is requesting a pass-
word, the following certification,
signed by a person duly authorized by
the certifying entity:

The undersigned hereby certifies that it
will access the Internet Web sites described
in 17 CFR 240.172-5(a)(3) solely for the pur-
pose of determining or monitoring credit
ratings. Further, the undersigned certifies
that it will keep the information it accesses
pursuant to 17 CFR 240.17g-5(a)(3) confiden-
tial and treat it as material nonpublic infor-
mation subject to its written policies and
procedures established, maintained, and en-
forced pursuant to section 15E(g)(1) of the
Act (15 U.S.C. 780-7(g)(1)) and 17 CFR 240.17g—
4. Further, the undersigned certifies that it
will determine and maintain credit ratings
for at least 10% of the issued securities and
money market instruments for which it ac-
cesses information pursuant to 17 CFR
240.17g-5(a)(3)(iii), if it accesses such infor-
mation for 10 or more issued securities or
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money market instruments in the calendar
year covered by the certification. Further,
the undersigned certifies one of the following
as applicable: (1) In the most recent calendar
year during which it accessed information
pursuant to 17 CFR 240.17g-5(a)(3), the under-
signed accessed information for [Insert Num-
ber] issued securities and money market in-
struments through Internet Web sites de-
scribed in 17 CFR 240.17g-5(a)(3) and deter-
mined and maintained credit ratings for [In-
sert Number] of such securities and money
market instruments; or (2) The undersigned
previously has not accessed information pur-
suant to 17 CFR 240.17g-5(a)(3) 10 or more
times during the most recently ended cal-
endar year.

(f) Upon written application by a na-
tionally recognized statistical rating
organization, the Commission may ex-
empt, either unconditionally or on
specified terms and conditions, such
nationally recognized statistical rating
organization from the provisions of
paragraph (c)(8) of this section if the
Commission finds that due to the small
size of the nationally recognized statis-
tical rating organization it is not ap-
propriate to require the separation
within the nationally recognized sta-
tistical rating organization of the pro-
duction of credit ratings from sales and
marketing activities and such exemp-
tion is in the public interest.

(g) In a proceeding pursuant to sec-
tion 15E(d)(1) of the Act (15 U.S.C. 780-
7(d)(1)), the Commission shall suspend
or revoke the registration of a nation-
ally recognized statistical rating orga-
nization if the Commission finds, in
lieu of a finding specified under sec-
tions 15E(d)(1)(A), (B), (C), (D), (E), or
(F) of the Act (15 U.S.C. 780-T(d)(1)(A)
through (F)), that the nationally recog-
nized statistical rating organization
has violated a rule issued under section
15E(h) of the Act (15 U.S.C. 780-T7(h))
and that the violation affected a credit
rating.

[72 FR 33620, June 18, 2007, as amended at 74
FR 6482, Feb. 9, 2009; 74 FR 63864, Dec. 4, 2009;
79 FR 55264, Sept. 15, 2014; 79 FR 61576, Oct.
14, 2014]

§240.17g-6 Prohibited acts and prac-
tices.

(a) Prohibitions. A nationally recog-
nized statistical rating organization is
prohibited from engaging in any of the
following unfair, coercive, or abusive
practices:

§240.17g-6

(1) Conditioning or threatening to
condition the issuance of a credit rat-
ing on the purchase by an obligor or
issuer, or an affiliate of the obligor or
issuer, of any other services or prod-
ucts, including pre-credit rating assess-
ment products, of the nationally recog-
nized statistical rating organization or
any person associated with the nation-
ally recognized statistical rating orga-
nization.

(2) Issuing, or offering or threatening
to issue, a credit rating that is not de-
termined in accordance with the na-
tionally recognized statistical rating
organization’s established procedures
and methodologies for determining
credit ratings, based on whether the
rated person, or an affiliate of the
rated person, purchases or will pur-
chase the credit rating or any other
service or product of the nationally
recognized statistical rating organiza-
tion or any person associated with the
nationally recognized statistical rating
organization.

(3) Modifying, or offering or threat-
ening to modify, a credit rating in a
manner that is contrary to the nation-
ally recognized statistical rating orga-
nization’s established procedures and
methodologies for modifying credit
ratings based on whether the rated per-
son, or an affiliate of the rated person,
purchases or will purchase the credit
rating or any other service or product
of the nationally recognized statistical
rating organization or any person asso-
ciated with the nationally recognized
statistical rating organization.

(4) Issuing or threatening to issue a
lower credit rating, lowering or threat-
ening to lower an existing credit rat-
ing, refusing to issue a credit rating, or
withdrawing or threatening to with-
draw a credit rating, with respect to
securities or money market instru-
ments issued by an asset pool or as
part of any asset-backed securities
transaction, unless all or a portion of
the assets within such pool or part of
such transaction also are rated by the
nationally recognized statistical rating
organization, where such practice is
engaged in by the nationally recog-
nized statistical rating organization
for an anticompetitive purpose.

[13 FR 8178, Dec. 22, 1948, as amended at 79
FR 55264, Sept. 15, 2014]
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§240.17g-7 Disclosure requirements.

(a) Disclosures to be made when taking
a rating action. Except as provided in
paragraph (a)(3) of this section, a na-
tionally recognized statistical rating
organization must publish the items
described in paragraphs (a)(1) and (2) of
this section, as applicable, when taking
a rating action with respect to a credit
rating assigned to an obligor, security,
or money market instrument in a class
of credit ratings for which the nation-
ally recognized statistical rating orga-
nization is registered. For purposes of
this section, the term rating action
means any of the following: the publi-
cation of an expected or preliminary
credit rating assigned to an obligor, se-
curity, or money market instrument
before the publication of an initial
credit rating; an initial credit rating;
an upgrade or downgrade of an existing
credit rating (including a downgrade
to, or assignment of, default); and an
affirmation or withdrawal of an exist-
ing credit rating if the affirmation or
withdrawal is the result of a review of
the credit rating assigned to the obli-
gor, security, or money market instru-
ment by the nationally recognized sta-
tistical rating organization using ap-
plicable procedures and methodologies
for determining credit ratings. The
items described in paragraphs (a)(1)
and (2) of this section must be pub-
lished in the same manner as the credit
rating that is the result or subject of
the rating action and made available to
the same persons who can receive or
access the credit rating that is the re-
sult or subject of the rating action.

(1) Information disclosure form. A form
generated by the nationally recognized
statistical rating organization that
meets the requirements of paragraphs
(a)(1)(1) through (iii) of this section.

(i) Format. The form generated by the
nationally recognized statistical rating
organization must be in a format that:

(A) Organizes the information into
numbered items that are identified by
the type of information being disclosed
and a reference to the paragraph in
this section that specifies the disclo-
sure of the information, and are in the
order that the paragraphs specifying
the information to be disclosed are
codified in this section;
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Note to paragraph (a)(1)(i)(A): A given
item in the form should be identified
by a title that identifies the type of in-
formation and references paragraph
()(D)(IDA), (B), (C), (D), (BE), (F), (&),
), (D, (J), K), (L), M), (N), or (a)2)
of this section based on the informa-
tion being disclosed in the item. For
example, the information specified in
paragraph (a)(1)(ii)(C) of this section
should be identified with the caption
“Main Assumptions and Principles
Used to Construct the Rating Method-
ology used to Determine the Credit
Rating as required by Paragraph
(a)(1)(i)(C) of Rule 17g-7’). The form
must organize the items of information
in the following order: items 1 through
14 must contain the information speci-
fied in paragraphs (a)(1)(ii)(A) through
(N) of this section, respectively, and
item 15 must contain the certifications
specified in paragraph (a)(2) of this sec-
tion (the information specified in each
paragraph comprising a separate item).
For example, item 3 must contain the
information specified in paragraph
(a)(1)(ii)(C) of this section.

(B) Is easy to use and helpful for
users of credit ratings to understand
the information contained in the form;
and

(C) Provides the content described in
paragraphs (a)(1)(ii)(K) through (M) of
this section in a manner that is di-
rectly comparable across types of obli-
gors, securities, and money market in-
struments.

(ii) Content. The form generated by
the nationally recognized statistical
rating organization must contain the
following information about the credit
rating:

(A) The symbol, number, or score in
the rating scale used by the nationally
recognized statistical rating organiza-
tion to denote credit rating categories
and notches within categories assigned
to the obligor, security, or money mar-
ket instrument that is the subject of
the credit rating and, as applicable, the
identity of the obligor or the identity
and a description of the security or
money market instrument;

(B) The version of the procedure or
methodology used to determine the
credit rating;
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(C) The main assumptions and prin-
ciples used in constructing the proce-
dures and methodologies used to deter-
mine the credit rating, including quali-
tative methodologies and quantitative
inputs, and, if the credit rating is for a
structured finance product, assump-
tions about the correlation of defaults
across the underlying assets;

(D) The potential limitations of the
credit rating, including the types of
risks excluded from the credit rating
that the nationally recognized statis-
tical rating organization does not com-
ment on, including, as applicable, li-
quidity, market, and other risks;

(BE) Information on the uncertainty of
the credit rating including:

(1) Information on the reliability, ac-
curacy, and quality of the data relied
on in determining the credit rating;
and

(2) A statement relating to the ex-
tent to which data essential to the de-
termination of the credit rating were
reliable or limited, including:

(1) Any limits on the scope of histor-
ical data; and

(i1) Any limits on accessibility to cer-
tain documents or other types of infor-
mation that would have better in-
formed the credit rating;

(F) Whether and to what extent the
nationally recognized statistical rating
organization used due diligence serv-
ices of a third party in taking the rat-
ing action, and, if the nationally recog-
nized statistical rating organization
used such services, either:

(I) A description of the information
that the third party reviewed in con-
ducting the due diligence services and
a summary of the findings and conclu-
sions of the third party; or

(2) A cross-reference to a Form ABS
Due Diligence-15E executed by the
third party that is published with the
form, provided the cross-referenced
Form ABS Due Diligence-15E (§249b.500
of this chapter) contains a description
of the information that the third party
reviewed in conducting the due dili-
gence services and a summary of the
findings and conclusions of the third
party;

(G) If applicable, how servicer or re-
mittance reports were used, and with
what frequency, to conduct surveil-
lance of the credit rating;

§240.17g-7

(H) A description of the types of data
about any obligor, issuer, security, or
money market instrument that were
relied upon for the purpose of deter-
mining the credit rating;

(I) A statement containing an overall
assessment of the quality of informa-
tion available and considered in deter-
mining the credit rating for the obli-
gor, security, or money market instru-
ment, in relation to the quality of in-
formation available to the nationally
recognized statistical rating organiza-
tion in rating similar obligors, securi-
ties, or money market instruments;

(J) Information relating to conflicts
of interest of the nationally recognized
statistical rating organization, which
must include:

(I) As applicable, a statement that
the nationally recognized statistical
rating organization was:

(1) Paid to determine the credit rat-
ing by the obligor being rated or the
issuer, underwriter, depositor, or spon-
sor of the security or money market
instrument being rated;

(i7) Paid to determine the credit rat-
ing by a person other than the obligor
being rated or the issuer, underwriter,
depositor, or sponsor of the security or
money market instrument being rated;
or

(i71) Not paid to determine the credit
rating;

(2) If applicable, in a statement re-
quired under paragraph (a)(1)({i)(J)(I)(7)
or (i7) of this section, a statement that
the nationally recognized statistical
rating organization also was paid for
services other than determining credit
ratings during the most recently ended
fiscal year by the person that paid the
nationally recognized statistical rating
organization to determine the credit
rating; and

(3) If the rating action results from a
review conducted pursuant to section
15E(h)(4)(A) of the Act (15 U.S.C. 780-
T(h)(4)(A)) and §240.17g-8(c), the fol-
lowing information (as applicable):

(i) If the rating action is a revision of
a credit rating pursuant to §240.17g-
8(c)(2)(1)(A), an explanation that the
reason for the action is the discovery
that a credit rating assigned to the ob-
ligor, security, or money market in-
strument in one or more prior rating
actions was influenced by a conflict of
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interest, including a description of the
nature of the conflict, the date and as-
sociated credit rating of each prior rat-
ing action that the nationally recog-
nized statistical rating organization
has determined was influenced by the
conflict, and a description of the im-
pact the conflict had on the prior rat-
ing action or actions; or

(i1) If the rating action is an affirma-
tion of a credit rating pursuant to
§240.17g-8(c)(2)(1)(B), an explanation
that the reason for the action is the
discovery that a credit rating assigned
to the obligor, security, or money mar-
ket instrument in one or more prior
rating actions was influenced by a con-
flict of interest, including a description
of the nature of the conflict, an expla-
nation of why no rating action was
taken to revise the credit rating not-
withstanding the presence of the con-
flict, the date and associated credit
rating of each prior rating action the
nationally recognized statistical rating
organization has determined was influ-
enced by the conflict, and a description
of the impact the conflict had on the
prior rating action or actions.

(K) An explanation or measure of the
potential volatility of the credit rat-
ing, including:

(I) Any factors that are reasonably
likely to lead to a change in the credit
rating; and

(2) The magnitude of the change that
could occur under different market
conditions determined by the nation-
ally recognized statistical rating orga-
nization to be relevant to the rating;

(L) Information on the content of the
credit rating, including:

(I) If applicable, the historical per-
formance of the credit rating; and

(2) The expected probability of de-
fault and the expected loss in the event
of default;

(M) Information on the sensitivity of
the credit rating to assumptions made
by the nationally recognized statistical
rating organization, including:

(1) Five assumptions made in the rat-
ings process that, without accounting
for any other factor, would have the
greatest impact on the credit rating if
the assumptions were proven false or
inaccurate; provided that, if the na-
tionally recognized statistical rating
organization has made fewer than five
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such assumptions, it need only disclose
information on the assumptions that
would have an impact on the credit
rating; and

(2) An analysis, using specific exam-
ples, of how each of the assumptions
identified in paragraph (a)(1)(ii)(M)(I)
of this section impacts the credit rat-
1ng;

(N)(1) If the credit rating is assigned
to an asset-backed security as defined
in section 3(a)(79) of the Act (15 U.S.C.
78c(a)(79)), information on:

(i) The representations, warranties,
and enforcement mechanisms available
to investors which were disclosed in
the prospectus, private placement
memorandum or other offering docu-
ments for the asset-backed security
and that relate to the asset pool under-
lying the asset-backed security; and

(ii) How they differ from the rep-
resentations, warranties, and enforce-
ment mechanisms in issuances of simi-
lar securities;

(2) A nationally recognized statis-
tical rating organization must include
the information required under para-
graph (a)(1)(ii)(N)(I) of this section
only if the rating action is a prelimi-
nary credit rating, an initial credit rat-
ing, or, in the case of a rating action
other than a preliminary credit rating
or initial credit rating, the rating ac-
tion is the first rating action taken
after a material change in the rep-
resentations, warranties, or enforce-
ment mechanisms described in para-
graph (a)(1)(ii)(N)(I) of this section and
the rating action involves an asset-
backed security that was initially
rated by the nationally recognized sta-
tistical rating organization on or after
September 26, 2011.

(iii) Attestation. The nationally recog-
nized statistical rating organization
must attach to the form a signed state-
ment by a person within the nationally
recognized statistical rating organiza-
tion stating that the person has re-
sponsibility for the rating action and,
to the best knowledge of the person:

(A) No part of the credit rating was
influenced by any other business ac-
tivities;

(B) The credit rating was based solely
upon the merits of the obligor, secu-
rity, or money market instrument
being rated; and
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(C) The credit rating was an inde-
pendent evaluation of the credit risk of
the obligor, security, or money market
instrument.

(2) Third-party due diligence certifi-
cation. Any executed Form ABS Due
Diligence-15E (§249b.500 of this chap-
ter) containing information about the
security or money market instrument
subject to the rating action that is re-
ceived by the nationally recognized
statistical rating organization or ob-
tained by the nationally recognized
statistical rating organization through
an Internet Web site maintained by the
issuer, sponsor, or underwriter of the
security or money market instrument
pursuant to §240.17g-5(a)(3).

(3) Exemption. The provisions of para-
graphs (a)(1) and (a)(2) do not apply to
a rating action if:

(i) The rated obligor or issuer of the
rated security or money market instru-
ment is not a U.S. person (as defined in
§230.902(k) of this chapter); and

(ii) The nationally recognized statis-
tical rating organization has a reason-
able basis to conclude that a security
or money market instrument issued by
the rated obligor or the issuer will be
offered and sold upon issuance, and
that any underwriter or arranger
linked to the security or money mar-
ket instrument will effect transactions
in the security or money market in-
strument after issuance, only in trans-
actions that occur outside the United
States.

(b) Disclosure of credit rating his-
tories—(1) Credit ratings subject to the
disclosure requirement. A nationally rec-
ognized statistical rating organization
must publicly disclose for free on an
easily accessible portion of its cor-
porate Internet Web site:

(i) For a class of credit rating in
which the nationally recognized statis-
tical rating organization is registered
with the Commission as of the effective
date of paragraph (b) of this section,
the credit rating assigned to each obli-
gor, security, and money market in-
strument in the class that was out-
standing as of, or initially determined
on or after, the date three years prior
to the effective date of this rule, and
any subsequent upgrade or downgrade
of the credit rating (including a down-
grade to, or assignment of, default),
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and a withdrawal of the credit rating;
and

(ii) For a class of credit rating in
which the nationally recognized statis-
tical rating organization is registered
with the Commission after the effec-
tive date of paragraph (b) of this sec-
tion, the credit rating assigned to each
obligor, security, and money market
instrument in the class that was out-
standing as of, or initially determined
on or after, the date three years prior
to the date the nationally recognized
statistical rating organization is reg-
istered in the class, and any subse-
quent upgrade or downgrade of the
credit rating (including a downgrade
to, or assignment of, default), and a
withdrawal of the credit rating.

(2) Information. A nationally recog-
nized statistical rating organization
must include, at a minimum, the fol-
lowing information with each credit
rating disclosed pursuant to paragraph
(b)(1) of this section:

(i) The identity of the nationally rec-
ognized statistical rating organization
disclosing the rating action;

(ii) The date of the rating action;

(iii) If the rating action is taken with
respect to a credit rating of an obligor
as an entity, the following identifying
information about the obligor, as appli-
cable:

(A) The Legal Entity Identifier
issued by a utility endorsed or other-
wise governed by the Global LEI Regu-
latory Oversight Committee or the
Global LEI Foundation (LEI) of the ob-
ligor, if available, or, if an LEI is not
available, the Central Index Key (CIK)
number of the obligor, if available; and

(B) The name of the obligor.

(iv) If the rating action is taken with
respect to a credit rating of a security
or money market instrument, as appli-
cable:

(A) The LEI of the issuer of the secu-
rity or money market instrument, if
available, or, if an LEI is not available,
the CIK number of the issuer of the se-
curity or money market instrument, if
available;

(B) The name of the issuer of the se-
curity or money market instrument;
and

(C) The CUSIP of the security or
money market instrument;
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(v) A classification of the rating ac-
tion as either:

(A) An addition to the rating history
disclosure because the credit rating
was outstanding as of the date three
years prior to the effective date of the
requirements in paragraph (b) of this
section or because the credit rating
was outstanding as of the date three
years prior to the nationally recog-
nized statistical rating organization
becoming registered in the class of
credit ratings;

(B) An initial credit rating;

(C) An upgrade of an existing credit
rating;

(D) A downgrade of an existing credit
rating, which would include classifying
the obligor, security, or money market
instrument as in default, if applicable;
or

(E) A withdrawal of an existing cred-
it rating and, if the classification is
withdrawal, the nationally recognized
statistical rating organization also
must classify the reason for the with-
drawal as either:

(1) The obligor defaulted, or the secu-
rity or money market instrument went
into default;

(2) The obligation subject to the cred-
it rating was extinguished by payment
in full of all outstanding principal and
interest due on the obligation accord-
ing to the terms of the obligation; or

(3) The credit rating was withdrawn
for reasons other than those set forth
in paragraph (b)(2)(v)(E)(1) or (2) of this
section; and

(vi) The classification of the class or
subclass that applies to the credit rat-
ing as either:

(A) Financial institutions, brokers,
or dealers;

(B) Insurance companies;

(C) Corporate issuers; or

(D) Issuers of structured finance
products in one of the following sub-
classes:

(I) Residential mortgage backed se-
curities (“RMBS”’) (for purposes of this
subclass, RMBS means a securitization
primarily of residential mortgages);

(2) Commercial mortgage backed se-
curities (‘‘CMBS”’) (for purposes of this
subclass, CMBS means a securitization
primarily of commercial mortgages);

(3) Collateralized loan obligations
(““CLOs”) (for purposes of this subclass,
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a CLO means a securitization primarily
of commercial loans);

(4) Collateralized debt obligations
(“‘CDOs”’) (for purposes of this subclass,
a CDO means a securitization pri-
marily of other debt instruments such
as RMBS, CMBS, CLOs, CDOs, other
asset backed securities, and corporate
bonds);

(5) Asset-backed commercial paper
conduits (‘‘ABCP”’) (for purposes of this
subclass, ABCP means short term
notes issued by a structure that
securitizes a variety of financial assets,
such as trade receivables or credit card
receivables, which secure the notes);

(6) Other asset-backed securities
(‘‘other ABS’) (for purposes of this
subclass, other ABS means a
securitization primarily of auto loans,
auto leases, floor plans, credit card re-
ceivables, student loans, consumer
loans, or equipment leases); or

(7) Other structured finance products
(‘‘other SFPs”) (for purposes of this
subclass, other SFPs means any struc-
tured finance product not identified in
paragraphs (b)(2)(iv)(D)(I) through (6))
of this section; or

(E) Issuers of government securities,
municipal securities, or securities
issued by a foreign government in one
of the following subclasses:

(1) Sovereign issuers;

(2) U.S. public finance; or

(3) International public finance; and

(vii) The credit rating symbol, num-
ber, or score in the applicable rating
scale of the nationally recognized sta-
tistical rating organization assigned to
the obligor, security, or money market
instrument as a result of the rating ac-
tion or, if the credit rating remained
unchanged as a result of the action, the
credit rating symbol, number, or score
in the applicable rating scale of the na-
tionally recognized statistical rating
organization assigned to the obligor,
security, or money market instrument
as of the date of the rating action (in
either case, include a credit rating in a
default category, if applicable).

(3) Format and frequency of updating.
The information identified in para-
graph (b)(2) of this section must be dis-
closed in an interactive data file that
uses an XBRL (eXtensible Business Re-
porting Language) format and the List
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of XBRL Tags for nationally recog-
nized statistical rating organizations
as published on the Internet Web site
of the Commission, and must be up-
dated no less frequently than monthly.

(4) Timing. The nationally recognized
statistical rating organization must
disclose the information required in
paragraph (b)(2) of this section:

(i) Within twelve months from the
date the rating action is taken, if the
credit rating subject to the action was
paid for by the obligor being rated or
by the issuer, underwriter, depositor,
or sponsor of the security being rated;
or

(ii) Within twenty-four months from
the date the rating action is taken, if
the credit rating subject to the action
is not a credit rating described in para-
graph (b)(4)(i) of this section.

(5) Removal of a credit rating history.
The nationally recognized statistical
rating organization may cease dis-
closing a rating history of an obligor,
security, or money market instrument
if at least 15 years have elapsed since a
rating action classified as a withdrawal
of a credit rating pursuant to para-
graph (b)(2)(v)(E) of this section was
disclosed in the rating history of the
obligor, security, or money market in-
strument.

[79 FR 55264, Sept. 15, 2014]

§240.17g-8 Policies,
internal controls.

(a) Policies and procedures with respect
to the procedures and methodologies used
to determine credit ratings. A nationally
recognized statistical rating organiza-
tion must establish, maintain, enforce,
and document policies and procedures
reasonably designed to ensure:

(1) That the procedures and meth-
odologies, including qualitative and
quantitative data and models, the na-
tionally recognized statistical rating
organization uses to determine credit
ratings are approved by its board of di-
rectors or a body performing a function
similar to that of a board of directors.

(2) That the procedures and meth-
odologies, including qualitative and
quantitative data and models, the na-
tionally recognized statistical rating
organization uses to determine credit
ratings are developed and modified in
accordance with the policies and proce-

procedures, and
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dures of the nationally recognized sta-
tistical rating organization.

(3) That material changes to the pro-
cedures and methodologies, including
changes to qualitative and quan-
titative data and models, the nation-
ally recognized statistical rating orga-
nization uses to determine credit rat-
ings are:

(i) Applied consistently to all current
and future credit ratings to which the
changed procedures or methodologies
apply; and

(ii) To the extent that the changes
are to surveillance or monitoring pro-
cedures and methodologies, applied to
current credit ratings to which the
changed procedures or methodologies
apply within a reasonable period of
time, taking into consideration the
number of credit ratings impacted, the
complexity of the procedures and
methodologies used to determine the
credit ratings, and the type of obligor,
security, or money market instrument
being rated.

(4) That the nationally recognized
statistical rating organization prompt-
ly publishes on an easily accessible
portion of its corporate Internet Web
site:

(i) Material changes to the proce-
dures and methodologies, including to
qualitative models or quantitative in-
puts, the nationally recognized statis-
tical rating organization uses to deter-
mine credit ratings, the reason for the
changes, and the Ilikelihood the
changes will result in changes to any
current credit ratings; and

(ii) Notice of the existence of a sig-
nificant error identified in a procedure
or methodology, including a quali-
tative or quantitative model, the na-
tionally recognized statistical rating
organization uses to determine credit
ratings that may result in a change to
current credit ratings.

(5) That the nationally recognized
statistical rating organization dis-
closes the version of a credit rating
procedure or methodology, including
the qualitative methodology or quan-
titative inputs, used with respect to a
particular credit rating.

(b) Policies and procedures with respect
to credit rating symbols, numbers, or
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scores. A mnationally recognized statis-
tical rating organization must estab-
lish, maintain, enforce, and document
policies and procedures that are rea-
sonably designed to:

(1) Assess the probability that an
issuer of a security or money market
instrument will default, fail to make
timely payments, or otherwise not
make payments to investors in accord-
ance with the terms of the security or
money market instrument.

(2) Clearly define each symbol, num-
ber, or score in the rating scale used by
the nationally recognized statistical
rating organization to denote a credit
rating category and notches within a
category for each class of credit rat-
ings for which the nationally recog-
nized statistical rating organization is
registered (including subclasses within
each class) and to include such defini-
tions in Exhibit 1 to Form NRSRO
(§249b.300 of this chapter).

(3) Apply any symbol, number, or
score defined pursuant to paragraph
(b)(2) of this section in a manner that
is consistent for all types of obligors,
securities, and money market instru-
ments for which the symbol, number,
or score is used.

(c) Policies and procedures with respect
to look-back reviews. The policies and
procedures a nationally recognized sta-
tistical rating organization is required
to establish, maintain, and enforce pur-
suant to section 15E(h)(4)(A) of the Act
(156 U.S.C. 780-7(h)(4)(A)) must address
instances in which a review conducted
pursuant to those policies and proce-
dures determines that a conflict of in-
terest influenced a credit rating as-
signed to an obligor, security, or
money market instrument by includ-
ing, at a minimum, procedures that are
reasonably designed to ensure that the
nationally recognized statistical rating
organization will:

(1) Promptly determine whether the
current credit rating assigned to the
obligor, security, or money market in-
strument must be revised so that it no
longer is influenced by a conflict of in-
terest and is solely a product of the
documented procedures and methodolo-
gies the nationally recognized statis-
tical rating organization uses to deter-
mine credit ratings; and
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(2)(i) Promptly publish, based on the
determination of whether a current
credit rating referred to in paragraph
(c)(1) of this section must be revised (as
applicable):

(A) A revised credit rating, if appro-
priate, and include with the publica-
tion of the revised credit rating the in-
formation required by §240.17g-
T(a)(DAD(I)(3)(@); or

(B) An affirmation of the credit rat-
ing, if appropriate, and include with
the publication of the affirmation the
information required by §240.17g-
T(a)()AD(I)(3) D).

(ii) If the credit rating is not revised
or affirmed pursuant to paragraph
(¢)(2)(i) of this section within fifteen
calendar days of the date of the dis-
covery that the credit rating was influ-
enced by a conflict of interest, publish
a rating action placing the credit rat-
ing on watch or review and include
with the publication an explanation
that the reason for the action is the
discovery that the credit rating was in-
fluenced by a conflict of interest.

(d) Intermal control structures. A na-
tionally recognized statistical rating
organization must take into consider-
ation the factors identified in para-
graphs (d)(1) through (4) of this section
when establishing, maintaining, en-
forcing, and documenting an effective
internal control structure governing
the implementation of and adherence
to policies, procedures, and methodolo-
gies for determining credit ratings pur-
suant to section 15E(c)(3)(A) of the Act.

(1) With respect to establishing the
internal control structure, the nation-
ally recognized statistical rating orga-
nization must take into consideration:

(i) Controls reasonably designed to
ensure that a newly developed method-
ology or proposed update to an in-use
methodology for determining credit
ratings is subject to an appropriate re-
view process (for example, by persons
who are independent from the persons
that developed the methodology or
methodology update) and to manage-
ment approval prior to the new or up-
dated methodology being employed by
the nationally recognized statistical
rating organization to determine credit
ratings;
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(ii) Controls reasonably designed to
ensure that a newly developed method-
ology or update to an in-use method-
ology for determining credit ratings is
disclosed to the public for consultation
prior to the new or updated method-
ology being employed by the nationally
recognized statistical rating organiza-
tion to determine credit ratings, that
the nationally recognized statistical
rating organization makes comments
received as part of the consultation
publicly available, and that the nation-
ally recognized statistical rating orga-
nization considers the comments before
implementing the methodology;

(iii) Controls reasonably designed to
ensure that in-use methodologies for
determining credit ratings are periodi-
cally reviewed (for example, by persons
who are independent from the persons
who developed and/or use the method-
ology) in order to analyze whether the
methodology should be updated;

(iv) Controls reasonably designed to
ensure that market participants have
an opportunity to provide comment on
whether in-use methodologies for de-
termining credit ratings should be up-
dated, that the nationally recognized
statistical rating organization makes
any such comments received publicly
available, and that the nationally rec-
ognized statistical rating organization
considers the comments;

(v) Controls reasonably designed to
ensure that newly developed or updated
quantitative models proposed to be in-
corporated into a credit rating method-
ology are evaluated and validated prior
to being put into use;

(vi) Controls reasonably designed to
ensure that quantitative models incor-
porated into in-use credit rating meth-
odologies are periodically reviewed and
back-tested;

(vii) Controls reasonably designed to
ensure that a nationally recognized
statistical rating organization engages
in analysis before commencing the rat-
ing of a class of obligors, securities, or
money market instruments the nation-
ally recognized statistical rating orga-
nization has not previously rated to de-
termine whether the nationally recog-
nized statistical rating organization
has sufficient competency, access to
necessary information, and resources
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to rate the type of obligor, security, or
money market instrument;

(viii) Controls reasonably designed to
ensure that a nationally recognized
statistical rating organization engages
in analysis before commencing the rat-
ing of an ‘“‘exotic’ or ‘‘bespoke’ type of
obligor, security, or money market in-
strument to review the feasibility of
determining a credit rating;

(ix) Controls reasonably designed to
ensure that measures (for example, sta-
tistics) are used to evaluate the per-
formance of credit ratings as part of
the review of in-use methodologies for
determining credit ratings to analyze
whether the methodologies should be
updated or the work of the analysts
employing the methodologies should be
reviewed;

(x) Controls reasonably designed to
ensure that, with respect to deter-
mining credit ratings, the work and
conclusions of the lead credit analyst
developing an initial credit rating or
conducting surveillance on an existing
credit rating is reviewed by other ana-
lysts, supervisors, or senior managers
before a rating action is formally
taken (for example, having the work
reviewed through a rating committee
process);

(xi) Controls reasonably designed to
ensure that a credit analyst documents
the steps taken in developing an initial
credit rating or conducting surveil-
lance on an existing credit rating with
sufficient detail to permit an after-the-
fact review or internal audit of the rat-
ing file to analyze whether the analyst
adhered to the nationally recognized
statistical rating organization’s proce-
dures and methodologies for deter-
mining credit ratings;

(xii) Controls reasonably designed to
ensure that the nationally recognized
statistical rating organization con-
ducts periodic reviews or internal au-
dits of rating files to analyze whether
analysts adhere to the nationally rec-
ognized statistical rating organiza-
tion’s procedures and methodologies
for determining credit ratings; and

(xiii) Any other controls necessary to
establish an effective internal control
structure taking into consideration the
nature of the business of the nationally
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recognized statistical rating organiza-
tion, including its size, activities, orga-
nizational structure, and business
model.

(2) With respect to maintaining the
internal control structure, the nation-
ally recognized statistical rating orga-
nization must take into consideration:

(i) Controls reasonably designed to
ensure that the nationally recognized
statistical rating organization con-
ducts periodic reviews of whether it
has devoted sufficient resources to im-
plement and operate the documented
internal control structure as designed;

(ii) Controls reasonably designed to
ensure that the nationally recognized
statistical rating organization con-
ducts periodic reviews or ongoing mon-
itoring to evaluate the effectiveness of
the internal control structure and
whether it should be updated;

(iii) Controls reasonably designed to
ensure that any identified deficiencies
in the internal control structure are
assessed and addressed on a timely
basis;

(iv) Any other controls necessary to
maintain an effective internal control
structure taking into consideration the
nature of the business of the nationally
recognized statistical rating organiza-
tion, including its size, activities, orga-
nizational structure, and business
model.

(3) With respect to enforcing the in-
ternal control structure, the nationally
recognized statistical rating organiza-
tion must take into consideration:

(i) Controls designed to ensure that
additional training is provided or dis-
cipline taken with respect to employ-
ees who fail to adhere to requirements
imposed by the internal control struc-
ture;

(i1) Controls designed to ensure that
a process is in place for employees to
report failures to adhere to the inter-
nal control structure; and

(iii) Any other controls necessary to
enforce an effective internal control
structure taking into consideration the
nature of the business of the nationally
recognized statistical rating organiza-
tion, including its size, activities, orga-
nizational structure, and business
model.

(4) With respect to documenting the
internal control structure, the nation-
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ally recognized statistical rating orga-
nization must take into consideration
any controls necessary to document an
effective internal control structure
taking into consideration the nature of
the business of the nationally recog-
nized statistical rating organization,
including its size, activities, organiza-
tional structure, and business model.

[79 FR 55267, Sept. 15, 2014]

§240.17g-9 Standards of training, ex-
perience, and competence for credit
analysts.

(a) A nationally recognized statis-
tical rating organization must estab-
lish, maintain, enforce, and document
standards of training, experience, and
competence for the individuals it em-
ploys to participate in the determina-
tion of credit ratings that are reason-
ably designed to achieve the objective
that the nationally recognized statis-
tical rating organization produces ac-
curate credit ratings in the classes of
credit ratings for which the nationally
recognized statistical rating organiza-
tion is registered.

(b) The nationally recognized statis-
tical rating organization must consider
the following when establishing the
standards required under paragraph (a)
of this section:

(1) If the credit rating procedures and
methodologies used by the individual
involve qualitative analysis, the
knowledge necessary to effectively
evaluate and process the data relevant
to the creditworthiness of the obligor
being rated or the issuer of the securi-
ties or money market instruments
being rated;

(2) If the credit rating procedures and
methodologies used by the individual
involve quantitative analysis, the tech-
nical expertise necessary to understand
any models and model inputs that are
a part of the procedures and meth-
odologies;

(3) The classes and subclasses of cred-
it ratings for which the individual par-
ticipates in determining credit ratings
and the factors relevant to such classes
and subclasses, including the geo-
graphic location, sector, industry, reg-
ulatory and legal framework, and un-
derlying assets, applicable to the obli-
gors or issuers in the classes and sub-
classes; and
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(4) The complexity of the obligors,
securities, or money market instru-
ments for which the individual partici-
pates in determining credit ratings.

(c) The nationally recognized statis-
tical rating organization must include
the following in the standards required
under paragraph (a) of this section:

(1) A requirement for periodic testing
of the individuals employed by the na-
tionally recognized statistical rating
organization to participate in the de-
termination of credit ratings on their
knowledge of the procedures and meth-
odologies used by the nationally recog-
nized statistical rating organization to
determine credit ratings in the classes
and subclasses of credit ratings for
which the individual participates in de-
termining credit ratings; and

(2) A requirement that at least one
individual with an appropriate level of
experience in performing credit anal-
ysis, but not less than three years, par-
ticipates in the determination of a
credit rating.

[79 FR 55269, Sept. 15, 2014]

§240.17g-10 Certification of providers
of third-party due diligence serv-
ices in connection with asset-
backed securities.

(a) The written certification that a
person employed to provide third-party
due diligence services is required to
provide to a nationally recognized sta-
tistical rating organization pursuant
to section 15E(s)(4)(B) of the Act (15
U.S.C. 780-7(s)(4)(B)) must be on Form
ABS Due Diligence-15E (§249b.500 of
this chapter).

(b) The written certification must be
signed by an individual who is duly au-
thorized by the person providing the
third-party due diligence services to
make such a certification.

(c) A person employed to provide
third-party due diligence services will
be deemed to have satisfied its obliga-
tions under section 15E(s)(4)(B) of the
Act (15 U.S.C. 780-7(s)(4)(B)) if the per-
son promptly delivers an executed
Form ABS Due Diligence-15E (§249b.500
of this chapter) after completion of the
due diligence services to:

(1) A nationally recognized statis-
tical rating organization that provided
a written request for the Form prior to
the completion of the due diligence
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services stating that the services relate
to a credit rating the nationally recog-
nized statistical rating organization is
producing;

(2) A nationally recognized statis-
tical rating organization that provides
a written request for the Form after
the completion of the due diligence
services stating that the services relate
to a credit rating the nationally recog-
nized statistical rating organization is
producing; and

(3) The issuer or underwriter of the
asset-backed security for which the due
diligence services relate that main-
tains the Internet Web site with re-
spect to the asset-backed security pur-
suant to §240.17g-5(a)(3).

(d) For purposes of section
15E(s)(4)(B) of the Act (156 U.S.C. 780-
7(s)(4)(B)) and this section:

(1) The term due diligence services
means a review of the assets under-
lying an asset-backed security, as de-
fined in section 3(a)(79) of the Act (15
U.S.C. 78c(a)(79)) for the purpose of
making findings with respect to:

(i) The accuracy of the information
or data about the assets provided, di-
rectly or indirectly, by the securitizer
or originator of the assets;

(ii) Whether the origination of the as-
sets conformed to, or deviated from,
stated underwriting or credit extension
guidelines, standards, criteria, or other
requirements;

(iii) The value of collateral securing
the assets;

(iv) Whether the originator of the as-
sets complied with federal, state, or
local laws or regulations; or

(v) Any other factor or characteristic
of the assets that would be material to
the likelihood that the issuer of the
asset-backed security will pay interest
and principal in accordance with appli-
cable terms and conditions.

(2) The term issuer includes a spon-
sor, as defined in §229.1101 of this chap-
ter, or depositor, as defined in §229.1101
of this chapter, that participates in the
issuance of an asset-backed security, as
defined in section 3(a)(79) of the Act (15
U.S.C. 78c(a)(79)).

(3) The term originator has the same
meaning as in section 15G(a)(4) of the
Act (15 U.S.C. 780-9(a)(4)).
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(4) The term securitizer has the same
meaning as in section 156G(a)(3) of the
Act (15 U.S.C. 780-9(a)(3)).

[79 FR 55270, Sept. 15, 2014]

§240.17h-1T Risk assessment record-
keeping requirements for associ-
ated persons of brokers and deal-
ers.

(a) Requirement to maintain and pre-
serve information. (1) Every broker or
dealer registered with the Commission
pursuant to section 15 of the Act, and
every municipal securities dealer reg-
istered pursuant to Section 15B of the
Act for which the Commission is the
appropriate regulatory agency, unless
exempt pursuant to paragraph (d) of
this section, shall maintain and pre-
serve the following information:

(i) An organizational chart which in-
cludes the broker or dealer and all its
associated persons. Included in the or-
ganizational chart shall be a designa-
tion of which associated persons are
Material Associated Persons as that
term is used in paragraph (a)(2) of this
section;

(ii) Written policies, procedures, or
systems concerning the broker or deal-
er’s:

(A) Method(s) for monitoring and
controlling financial and operational
risks to it resulting from the activities
of any of its associated persons, other
than a natural person;

(B) Financing and capital adequacy,
including information regarding
sources of funding, together with a nar-
rative discussion by management of
the liquidity of the material assets, the
structure of debt capital, and sources
of alternative funding; and

(C) Trading positions and risks, such
as records regarding reporting respon-
sibilities for trading activities, policies
relating to restrictions or limitations
on trading securities and financial in-
struments or products, and a descrip-
tion of the types of reviews conducted
to monitor existing positions, and limi-
tations or restrictions on trading ac-
tivities.

(iii) A description of all material
pending legal or arbitration pro-
ceedings involving a Material Associ-
ated Person or the broker or dealer
that are required to be disclosed by the
ultimate holding company under gen-
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erally accepted accounting principles
on a consolidated basis;

(iv) Comnsolidated and consolidating
balance sheets, prepared in accordance
with generally accepted accounting
principles, which may be unaudited and
which shall include the notes to the fi-
nancial statements, as of quarter end
for the broker or dealer and its ulti-
mate holding company;

(v) Quarterly consolidated and con-
solidating income statements and con-
solidated cash flow statements, pre-
pared in accordance with generally ac-
cepted accounting principles, which
may be unaudited and which shall in-
clude the notes to the financial state-
ments, for the broker or dealer and its
ultimate holding company;

(vi) The amount as of quarter end,
and at month end if greater than quar-
ter end, of the aggregate long and short
securities and commodities positions
held by each Material Associated Per-
son, including a separate listing of
each single unhedged securities or
commodities position, other than U.S.
government or agency securities, that
exceeds the Materiality Threshold at
any month end;

(vii) The notional or contractual
amounts, and in the case of options,
the value of the underlying instru-
ments, as of quarter end, of financial
instruments with off-balance sheet risk
and financial instruments with con-
centrations of credit risk where the
Material Associated Person operates a
trading book, with a separate entry of
each commitment where the -credit
risk (defined as the possibility that a
loss may occur from the failure of an-
other party to perform according to
the terms of a contract) with respect to
a counterparty exceeds the Materiality
Threshold at quarter end;

(viii) The aggregate amount as of
quarter end, and the amount at month
end if greater than quarter end, of all
bridge loans and those other material
unsecured extensions of credit (not in-
cluding intra-group receivables) with
an initial or remaining maturity of less
than one year by each Material Associ-
ated Person, together with the allow-
ance for losses for such transactions,
including a specific description of any
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extensions of credit to a single bor-
rower exceeding the Materiality
Threshold at any month end;

(ix) The aggregate amount as of quar-
ter end, and the amount at month end
if greater than quarter end, of commer-
cial paper, secured and other unsecured
borrowing, bank loans, lines of credit,
or any other borrowings, and the prin-
cipal installments of long-term or me-
dium-term debt, scheduled to mature
within twelve months from the most
recent fiscal quarter for the broker or
dealer and each Material Associated
Person; and

(x) Data relating to real estate ac-
tivities, including mortgage loans and
investments in real estate, but not in-
cluding trading positions in whole
loans, conducted by each Material As-
sociated Person, including:

(A) Real estate loans and invest-
ments by type of property, such as con-
struction and development, residential,
commercial and industrial or farmland;

(B) The geographic distribution, as of
quarter end, by type of loan or invest-
ment where the amount exceeds the
Materiality Threshold at quarter end;

(C) The aggregate carrying value of
loans which each Material Associated
Person deems to be not current as to
interest or principal, together with the
Material Associated Person’s criteria
for the determination of which loans
are not current, or which are in the
process of foreclosure or that have been
restructured;

(D) The allowance for losses on loans
and on investment real estate by type
of loan or investment, and the activity
in the allowance for losses account;
and

(E) Information about risk con-
centration in the real estate invest-
ment and loan portfolio, including in-
formation about risk concentration to
a single borrower or location of prop-
erty if the risk concentration exceeds
the Materiality Threshold at quarter
end.

(2) The determination of whether an
associated person of a broker or dealer
is a Material Associated Person shall
involve consideration of all aspects of
the activities of, and the relationship
between, both entities, including with-
out limitation, the following factors:

§240.17h-1T

(i) The legal relationship between the
broker or dealer and the associated
person;

(ii) The overall financing require-
ments of the broker or dealer and the
associated person, and the degree, if
any, to which the broker or dealer and
the associated person are financially
dependent on each other;

(iii) The degree, if any, to which the
broker or dealer or its customers rely
on the associated person for oper-
ational support or services in connec-
tion with the broker’s or dealer’s busi-
ness;

(iv) The level of risk present in the
activities of the broker’s or dealer’s as-
sociated persons; and

(v) The extent to which the associ-
ated person has the authority or the
ability to cause a withdrawal of capital
from the broker or dealer.

(3) The information, reports and
records required by the provisions of
this section shall be maintained and
preserved in accordance with the provi-
sions of §240.17a—4 and shall be kept for
a period of not less than three years in
an easily accessible place.

(4) For the purposes of this section
and §240.17Th-2T, the term ‘‘Materiality
Threshold’” shall mean the greater of:

(i) $100 million; or

(ii) 10 percent of the broker or deal-
er’s tentative net capital based on the
most recently filed Form X-17A-5 or 10
percent of the Material Associated Per-
son’s tangible net worth, whichever is
greater.

(b) Special provisions with respect to
material associated persons subject to the
supervision of certain domestic regulators.
A broker or dealer shall be deemed to
be in compliance with the record-
keeping requirements of paragraph (a)
of this section with respect to a Mate-
rial Associated Person if:

(1) Such Material Associated Person
is subject to examination by, or the re-
porting requirements of, a Federal
banking agency and the broker or deal-
er maintains in accordance with the
provisions of this section copies of all
reports submitted by such Material As-
sociated Person with the Federal bank-
ing agency pursuant to section 5211 of
the Revised Statutes, section 9 of the
Federal Reserve Act, section 7(a) of the
Federal Deposit Insurance Act, section
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10(b) of the Home Owners’ Loan Act, or
section 5 of the Bank Holding Company
Act of 1956 other than the Form FR
2068; or

(2) If such Material Associated Per-
son is subject to the supervision of an
insurance commissioner or other simi-
lar official or agency of a state, and the
broker or dealer maintains in accord-
ance with the provisions of this section
copies of the Annual and Quarterly
Statements with Schedules and Exhib-
its prepared by the insurance company
on forms prescribed by the National
Association of Insurance Commis-
sioners; or

(3) In the event an insurance com-
pany is not required to prepare Quar-
terly Statements on forms prescribed
by the National Association of Insur-
ance Commissioners, the broker or
dealer must maintain and preserve the
records required by paragraph (a) of
this section on a quarterly basis; or

(4) In the case of a Material Associ-
ated Person that is subject to the su-
pervision of the Commodity Futures
Trading Commission, the broker or
dealer maintains in accordance with
the provisions of this section copies of
the reports filed on Forms 1 FR-FCM
or 1 FR-IB by such Material Associated
Person with the Commodity Futures
Trading Commission.

(c) Special provisions with respect to
material associated persons subject to the
supervision of a foreign financial regu-
latory authority. A broker or dealer
shall be deemed to be in compliance
with the recordkeeping requirements of
paragraph (a) of this section with re-
spect to a Material Associated Person
if such broker or dealer maintains in
accordance with the provisions of this
section copies of the reports filed by
such Material Associated Persons with
a Foreign Financial Regulatory Au-
thority. The broker or dealer shall
maintain a copy of the original report
and a copy translated into the English
language. For the purposes of this sec-
tion, the term Foreign Financial Regu-
latory Authority shall have the mean-
ing set forth in section 3(a)(51) of the
Act.

(d) Exemptions. (1) The provisions of
this section shall not apply to any
broker or dealer which is exempt from
the provisions of §240.15¢3-3:
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(i) Pursuant to paragraph (K)(1) of
§240.15¢3-3; or

(ii) Pursuant to paragraph (k)(2) of
§240.15¢3-3; or

(iii) If the broker or dealer does not
qualify for an exemption from the pro-
visions of §240.15¢3-3 and such broker
or dealer does not hold funds or securi-
ties for, or owe money or securities to,
customers and does not carry the ac-
counts of or for customers; unless

(iv) In the case of paragraphs
(d)(1)(@1) or (d)(1)(iii) of this section, the
broker or dealer maintains capital in-
cluding debt subordinated in accord-
ance with appendix D of §240.15¢c3-1
equal to or greater than $20,000,000.

(2) The provisions of this section
shall not apply to any broker or dealer
which maintains capital including debt
subordinated in accordance with appen-
dix D of section 240.15¢3-1 of less than
$250,000, even if the broker or dealer
hold funds or securities for, or owes
money or securities to, customers or
carries the accounts of or for cus-
tomers.

(3) In calculating capital for the pur-
poses of this paragraph, a broker or
dealer shall include the equity capital
and subordinated debt of any other reg-
istered brokers or dealers that are as-
sociated with the broker or dealer and
are not otherwise exempt from the pro-
visions pursuant to paragraph (d)(1)@i)
of this section.

(4) The provisions of this section
shall not apply to a broker or dealer
that computes certain of its capital
charges in accordance with §240.15c3-1e
if that broker or dealer is affiliated
with an ultimate holding company that
is not an ultimate holding company
that has a principal regulator, as de-
fined in §240.15¢3-1(c)(13).

(5) The Commission may, upon writ-
ten application by a Reporting Broker
or Dealer, exempt from the provisions
of this section, either unconditionally
or on specified terms and conditions,
any brokers or dealers associated with
such Reporting Broker or Dealer. The
term ‘‘Reporting Broker or Dealer”
shall mean, in the case of a broker or
dealer that is associated with other
registered brokers or dealers, the
broker or dealer which maintains the
greatest amount of net capital as re-
ported on its most recently fixed Form
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X-17A-5. In granting exemptions under
this section, the Commission shall con-
sider, among other factors, whether the
records and other information required
to be maintained pursuant to this sec-
tion concerning the Material Associ-
ated Persons of the broker or dealer as-
sociated with the Reporting Broker or
Dealer will be available to the Commis-
sion pursuant to §240.17h-2T.

(e) Location of records. A broker or
dealer required to maintain records
concerning a Material Associated Per-
son pursuant to this section may main-
tain those records either at the Mate-
rial Associated Person or at a records
storage facility provided that the
records are located within the bound-
aries of the TUnited States and the
records are kept in an easily accessible
place, as that term is used in §240.17a—
4. In order to operate pursuant to the
provisions of this paragraph, the Mate-
rial Associated Person or other entity
maintaining the records shall file with
the Commission a written undertaking
in form acceptable to the Commission,
signed by a duly authorized person, to
the effect that the records will be
treated as if the broker or dealer was
maintaining the records pursuant to
this section and that the entity main-
taining the records undertakes to per-
mit examination of such records at any
time or from time to time during busi-
ness hours by representatives or des-
ignees of the Commission and to
promptly furnish the Commission or
its designee true, correct, complete and
current hard copy of any or all or any
part of such records. The election to
operate pursuant to the provisions of
this paragraph shall not relieve the
broker or dealer required to maintain
and preserve such records from any of
its responsibilities under this section
or section 240.17h-2T.

(f) Confidentiality. All information ob-
tained by the Commission pursuant to
the provisions of this section from a
broker or dealer concerning a Material
Associated Person shall be deemed con-
fidential information for the purposes
of section 24(b) of the Act.

(g) Temporary implementation schedule.
Every broker or dealer subject to the
requirements of this section shall
maintain and preserve the information
required by paragraphs (a)(1)@d), (ii),

§240.17h-2T

and (iii) of this section commencing
September 30, 1992. Commencing De-
cember 31, 1992, the provisions of this
section shall apply in their entirety.

[67 FR 32168, July 21, 1992, as amended at 58
FR 25774, Apr. 28, 1993; 69 FR 34472, June 21,
2004; 69 FR 34494, June 21, 2004; 76 FR 50122,
Aug. 12, 2011; 78 FR 42865, July 18, 2013]

§240.17h-2T Risk assessment report-
ing requirements for brokers and
dealers.

(a) Reporting requirements of risk as-
sessment information required to be main-
tained by section 240.17h—1T. (1) Every
broker or dealer registered with the
Commission pursuant to section 15 of
the Act, and every municipal securities
dealer registered pursuant to section
15B of the Act for which the Commis-
sion is the appropriate regulatory
agency, unless exempt pursuant to
paragraph (b) of this section, shall file
a Form 17-H within 60 calendar days
after the end of each fiscal quarter.
The Form 17-H for the fourth fiscal
quarter shall be filed within 60 cal-
endar days of the end of the fiscal year.
The cumulative year-end financial
statements required by section 240.17h-
1T may be filed separately within 105
calendar days of the end of the fiscal
year.

(2) The reports required to be filed
pursuant to paragraph (a)(1) of this sec-
tion shall be considered filed when re-
ceived at the Commission’s principal
office in Washington, DC.

(3) For the purposes of this section,
the term Material Associated Person
shall have the meaning used in
§240.17h-1T.

(b) Exemptions. (1) The provisions of
this section shall not apply to any
broker or dealer which is exempt from
the provisions of section 240.15¢3-3:

(i) Pursuant to paragraph (K)(1) of
§240.15¢3-3; or

(ii) Pursuant to paragraph (k)(2) of
§240.15¢3-3; or

(iii) If the broker or dealer does not
qualify for an exemption from the pro-
visions of §240.15¢3-3 and such broker
or dealer does not hold funds or securi-
ties for, or owe money or securities to,
customers and does not carry the ac-
counts of or for customers; unless

(iv) In the case of paragraphs
(b)(1)(ii) or (b)(1)(iii) of this section, the
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broker or dealer maintains capital in-
cluding debt subordinated in accord-
ance with appendix D of §240.15c3-1
equal to or greater than $20,000,000.

(2) The provisions of this section
shall not apply to any broker or dealer
which maintains capital including debt
subordinated in accordance with appen-
dix D of §240.15c3-1 of less than $250,000,
even if the broker or dealer hold funds
or securities for, or owes money or se-
curities to, customers or carries the ac-
counts of or for customers.

(3) In calculating capital and subordi-
nated debt for the purposes of this sec-
tion, a broker or dealer shall include
the equity capital and subordinated
debt of any other registered brokers or
dealers that are associated with the
broker or dealer and are not otherwise
exempt from the provisions pursuant
to paragraph (b)(1)(i) of this section.

(4) The provisions of this section
shall not apply to a broker or dealer
that computes certain of its capital
charges in accordance with §240.15c3-1e
if that broker or dealer is affiliated
with an ultimate holding company that
is not an ultimate holding company
that has a principal regulator, as de-
fined in §240.15¢3-1(c)(13).

(5) The Commission may, upon writ-
ten application by a Reporting Broker
or Dealer, exempt from the provisions
of this section, either unconditionally
or on specified terms and conditions,
any brokers or dealers associated with
the Reporting Broker or Dealer. The
term ‘‘Reporting Broker or Dealer”
shall mean, in the case of a broker or
dealer that is associated with other
registered brokers or dealers, the
broker or dealer which maintains the
greatest amount of net capital as re-
ported on its most recently filed Form
X-17A-5. In granting exemptions under
this section, the Commission shall con-
sider, among other factors, whether the
records and other information required
to be maintained pursuant to §240.17h—
1T concerning the Material Associated
Persons of the broker or dealer associ-
ated with the Reporting Broker or
Dealer will be available to the Commis-
sion pursuant to the provisions of this
section.

(c) Special provisions with respect to
material associated persons subject to the
supervision of certain domestic regulators.
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A broker or dealer shall be deemed to
be in compliance with the reporting re-
quirements of paragraph (a) of this sec-
tion with respect to a Material Associ-
ated Person if:

(1) Such Material Associated Person
is subject to examination by or the re-
porting requirements of a Federal
banking agency and the broker or deal-
er or such Material Associated Person
furnishes in accordance with paragraph
(a) of this section copies of reports
filed on Form FR Y-9C, Form FR Y-6,
Form FR Y-7, and Form FR 2068 by the
Material Associated Person with the
Federal banking agency pursuant to
section 5211 of the Revised Statutes,
section 9 of the Federal Reserve Act,
section 7(a) of the Federal Deposit In-
surance Act, section 10(b) of the Home
Owners’ Loan Act, or section 5 of the
Bank Holding Company Act of 1956; or

(2) If the Material Associated Person
is subject to the supervision of an in-
surance commissioner or other similar
official agency of a state; and

(i) In the case of a Material Associ-
ated Person organized as a public stock
company, the broker or dealer fur-
nishes in accordance with the provi-
sions of this section copies of the fil-
ings made by the insurance company
pursuant to sections 13 or 15 of the Act
and the Investment Company Act of
1940; or

(ii) In the case of Material Associated
Person organized as a mutual insur-
ance company or a non-public stock
company, the broker or dealer fur-
nishes in accordance with the provi-
sions of this section copies of the An-
nual and Quarterly Statements pre-
pared by the insurance company on
forms prescribed by the National Asso-
ciation of Insurance Commissioners.
The Annual Statement furnished to the
Commission pursuant to this section
shall include: The classification (dis-
tribution by state) section from the
schedule of real estate; distribution by
state, the interest overdue (more than
three months), in process of fore-
closure, and foreclosed properties
transferred to real estate during the
year sections from the schedule of
mortgages; and the quality and matu-
rity distribution of all bonds at state-
ment values and by major types of
issues section from the schedule of
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bonds and stocks. All other Schedules
and Exhibits to such Annual and Quar-
terly Statements shall be maintained
at the broker-dealer pursuant to the
provisions of §240.17Th-1T but not fur-
nished to the Commission.

(iii) In the event an insurance com-
pany organized as a stock or mutual
company is not required to prepare
Quarterly Statements, the broker or
dealer must file with the Commission a
Form 17-H in accordance with the pro-
visions of this section on a quarterly
basis.

(3) In the case of a Material Associ-
ated Person that is subject to the su-
pervision of the Commodity Futures
Trading Commission, the broker or
dealer furnishes in accordance with the
provisions of this section copies of the
reports filed by the Material Associ-
ated Person with the Commodity Fu-
tures Trading Commission on Forms 1
FR-FCM or 1 FR-IB.

(4) No broker or dealer shall be re-
quired to furnish to the Commission
any examination report of any Federal
banking agency or any supervisory rec-
ommendations or analyses contained
therein with respect to a Material As-
sociated Person that is subject to the
regulation of a Federal banking agen-
cy. All information received by the
Commission pursuant to this section
concerning a Material Associated Per-
son that is subject to examination by
or the reporting requirements of a Fed-
eral banking agency shall be deemed
confidential for the purposes of section
24(b) of the Act.

(5) The furnishing of any information
or documents by a broker or dealer
pursuant to this section shall not con-
stitute an admission for any purpose
that a Material Associated Person is
otherwise subject to the Act. Any doc-
uments or information furnished to the
Commission by a broker or dealer pur-
suant to this rule shall not be deemed
to be ‘‘filed”’ for the purposes of the li-
abilities set forth in section 18 of the
Act.

(d) Special provisions with respect to
material associated persons subject to the
supervision of a foreign financial regu-
latory authority. A broker or dealer
shall be deemed to be in compliance
with the reporting requirements of this
section with respect to a Material As-

§240.17Ab2-1

sociated Person if such broker or deal-
er furnishes in accordance with the
provisions of this section copies of the
reports filed by such Material Associ-
ated Person with a Foreign Financial
Regulatory Authority. The broker or
dealer shall file a copy of the original
report and a copy translated into the
English language. For the purposes of
this section, the term Foreign Finan-
cial Regulatory Authority shall have

the meaning set forth in section
3(a)(51) of the Act.
(e) Confidentiality. All information

obtained by the Commission pursuant
to the provisions of this section from a
broker or dealer concerning a Material
Associated Person shall be deemed con-
fidential information for the purposes
of section 24(b) of the Act.

(f) Temporary implementation schedule.
Every broker or dealer subject to the
requirements of this section shall file
the information required by Items 1, 2
and 3 of Form 17-H by October 31, 1992.
Commencing December 31, 1992, the
provisions of this section shall apply in
their entirety.

[67 FR 32170, July 21, 1992, as amended at 69
FR 34472, June 21, 2004; 69 FR 34494, June 21,
2004; 78 FR 42865, July 18, 2013]

§240.17Ab2-1 Registration of clearing
agencies.

(a) An application for registration or
for exemption from registration as a
clearing agency, as defined in section
3(a)(23) of the Act, or an amendment to
any such application shall be filed with
the Commission on Form CA-1, in ac-
cordance with the instructions thereto.

(b) Any applicant for registration or
for exemption from registration as a
clearing agency whose application is
filed with the Commission on or before
November 24, 1975, on and in accord-
ance with the instructions to Form
CA-1, with respect to the clearing
agency activities described in the ap-
plication shall, during the period from
December 1, 1975 until the Commission
grants registration, denies registration
or grants an exemption from registra-
tion, be exempt from the registration
provisions of section 17A(b) of the Act
and the rules and regulations there-
under and, unless the Commission shall
otherwise provide by rule or by order,
the provisions of the Act and the rules
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and regulations thereunder which
would be applicable to clearing agen-
cies as a result of registration under
the Act.

(c)(1) The Commission, upon the re-
quest of a clearing agency, may grant
registration of the clearing agency in
accordance with sections 17A(b) and
19(a)(1) of the Act but exempt the reg-
istrant from one or more of the re-
quirements as to which the Commis-
sion is directed to make a determina-
tion pursuant to paragraphs (A)
through (I) of section 17A(b)(3) of the
Act, provided that any such registra-
tion shall be effective only for eighteen
months from the date the registration
is made effective (or such longer period
as the Commission may provide by
order).

(2) In the case of any clearing agency
registered in accordance with para-
graph (c)(1) of this section, not later
than nine months from the date such
registration is made effective the Com-
mission either will grant registration
in accordance with sections 17A(b) and
19(a)(1) of the Act, without exempting
the registrant from one or more of the
requirements as to which the Commis-
sion is directed to make a determina-
tion pursuant to subparagraphs (A)
through (I) of section 17A(b)(3) of the
Act, or will institute proceedings in ac-
cordance with section 19(a)(1)(B) of the
Act to determine whether registration
should be denied at the expiration of
the registration granted in accordance
with paragraph (c)(1) of this section.

(d) The filing of an amendment to an
application for registration or for ex-
emption from registration as a clearing
agency, which registration or exemp-
tion has not been granted, or the filing
of additional information or documents
prior to the granting of registration or
an exemption from registration shall
extend to ninety days from the date
such filing is made (or to such longer
period as to which the applicant con-
sents) the period within which the
Commission shall grant registration,
institute proceedings to determine
whether such registration shall be de-
nied, or conditionally or uncondition-
ally exempt registrant from the reg-
istration and other provisions of sec-
tion 17A of the Act or the rules or regu-
lations thereunder.
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(e) If any information reported at
items 1-3 of Form CA-1 is or becomes
inaccurate, misleading or incomplete
for any reason, whether before or after
registration or an exemption from reg-
istration has been granted, the reg-
istrant shall file promptly an amend-
ment on Form CA-1 correcting the in-
accurate, misleading or incomplete in-
formation.

(f) Every application for registration
or for exemption from registration as a
clearing agency or amendment to, or
additional information or document
filed in connection with, any such ap-
plication shall constitute a ‘‘report’ or
‘“‘application’” within the meaning of
sections 17, 17A, 19 and 32(a) of the Act.

[40 FR 52358, Nov. 10, 1975]

§240.17Ac2-1 Application for registra-
tion of transfer agents.

(a) An application for registration,
pursuant to section 17A(c) of the Act,
of a transfer agent for which the Com-
mission is the appropriate regulatory
agency, as defined in section 3(a)(34)(B)
of the Act, shall be filed with the Com-
mission on Form TA-1, in accordance
with the instructions contained therein
and shall become effective on the thir-
tieth day following the date on which
the application is filed, unless the
Commission takes affirmative action
to accelerate, deny or postpone such
registration in accord- ance with the
provisions of section 17A(c) of the Act.

(b) The filing of any amendment to
an application for registration as a
transfer agent pursuant to paragraph
(a) of this section, which registration
has not become effective, shall post-
pone the effective date of the registra-
tion until the thirtieth day following
the date on which the amendment is
filed, unless the Commission takes af-
firmative action to accelerate, deny or
postpone the registration in accord-
ance with the provisions of section
17A(c) of the Act.

(c) If any of the information reported
on Form TA-1 (§249b.100 of this chap-
ter) becomes inaccurate, misleading, or
incomplete, the registrant shall correct
the information by filing an amend-
ment within sixty days following the
date on which the information becomes
inaccurate, misleading, or incomplete.
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(d) Every registration and amend-
ment filed pursuant to this section
shall be filed with the Commission
electronically in the Commission’s
EDGAR system. Transfer agents should
refer to Form TA-1 and the instruc-
tions to the form (§249b.100 of this
chapter) and to the EDGAR Filer Man-
ual (§232.301 of this chapter) for the
technical requirements and instruc-
tions for electronic filing. Transfer
agents that have previously filed a
Form TA-1 with the Commission must
refile the information on their Form
TA-1, as amended, in electronic format
in EDGAR as an amended Form TA-1.

(e) Every registration and amend-
ment filed pursuant to this section
shall constitute a ‘“‘report’ or ‘“‘appli-
cation” within the meaning of sections
17, 17A(c), and 32(a) of the Act.

[40 FR 51184, Nov. 4, 1975, as amended at 51
FR 12127, Apr. 9, 1986; 71 FR 74708, Dec. 12,
2006]

§240.17Ac2-2 Annual reporting re-
quirement for registered transfer
agents.

(a) Every transfer agent registered on
December 31 must file a report cov-
ering the reporting period on Form
TA-2 (§249b.102 of this chapter) by
March 31 following the end of the re-
porting period. Form TA-2 must be
completed in accordance with the in-
structions contained in the Form. A
transfer agent may file an amendment
to Form TA-2 pursuant to the instruc-
tions on the form to correct informa-
tion that has become inaccurate, in-
complete, or misleading. A transfer
agent may file an amendment at any
time; however, in order to be timely
filed, all required portions of the form
must be completed and filed in accord-
ance with this section and the instruc-
tions to the form by the date the form
is required to be filed with the Com-
mission.

(1) A registered transfer agent that
received fewer than 1,000 items for
transfer in the reporting period and
that did not maintain master
securityholder files for more than 1,000
individual securityholder accounts as
of December 31 of the reporting period
must complete Questions 1 through 5,
11, and the signature section of Form
TA-2.
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(2) A named transfer agent that en-
gaged a service company to perform all
of its transfer agent functions during
the reporting period must complete
Questions 1 through 3 and the signa-
ture section of Form TA-2.

(3) A named transfer agent that en-
gaged a service company to perform
some but not all of its transfer agent
functions during the reporting period
must complete all of Form TA-2 but
should enter zero (0) for those ques-
tions that relate to transfer agent
functions performed by the service
company on behalf of the named trans-
fer agent.

(b) For purposes of this section, the
term reporting period shall mean the
calendar year ending December 31 for
which Form TA-2 is being filed. The
term named transfer agent shall have
the same meaning as defined in
§240.17Ad-9(j). The term service com-
pany shall have the same meaning as
defined in §240.17Ad-9(k).

(c) Every annual report and amend-
ment filed pursuant to this section
shall be filed with the Commission
electronically in the Commission’s
EDGAR system. Transfer agents should
refer to Form TA-2 and the instruc-
tions to the form (§249b.102 of this
chapter) and the EDGAR Filer Manual
(§232.301 of this chapter) for further in-
formation regarding electronic filing.
Every registered transfer agent must
file an electronic Form TA-1 with the
Commission, or an electronic amend-
ment to its Form TA-1 if the transfer
agent previously filed a paper Form
TA-1 with the Commission, before it
may file an electronic Form TA-2 or
Form TA-W with the Commission.

[656 FR 36610, June 9, 2000, as amended at 71
FR 74708, Dec. 12, 2006]

§240.17Ac3-1 Withdrawal from
istration with the Commission.

(a) Notice of withdrawal from reg-
istration as a transfer agent with the
Commission pursuant to section
17A(c)(4) of the Act shall be filed on
Form TA-W in accordance with the in-
structions contained thereon.

(b) Except as hereinafter provided, a
notice to withdraw from registration
filed by a transfer agent pursuant to
section 17A(c)(4) of the Act shall be-
come effective on the sixtieth day after

reg-
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the filing thereof with the Commission
or within such shorter period of time
as the Commission may determine. If a
notice to withdraw from registration is
filed with the Commission at any time
subsequent to the date of issuance of a
Commission order instituting pro-
ceedings pursuant to section 17A(c)(3)
of the Act, or if prior to the effective
date of the notice of withdrawal the
Commission institutes such a pro-
ceeding or a proceeding to impose
terms and conditions upon such with-
drawal, the notice of withdrawal shall
not become effective except at such
time and upon such terms and condi-
tions as the Commission deems nec-
essary or appropriate in the public in-
terest, for the protection of investors,
or in furtherance of the purposes of
section 17A.

(c) Every withdrawal from registra-
tion filed pursuant to this section shall
be filed with the Commission electroni-
cally in the Commission’s EDGAR sys-
tem. Transfer agents should refer to
Form TA-W and the instructions to the
form (§249b.101 of this chapter) and the
EDGAR Filer Manual (§232.301 of this
chapter) for further information re-
garding electronic filing.

(d) BEvery notice of withdrawal filed
pursuant to this rule shall constitute a
“report’” within the meaning of sec-
tions 17 and 32(a) of the Act.

[42 FR 44984, Sept. 8, 1977, as amended at 71
FR 74709, Dec. 12, 2006]

§240.17Ad-1 Definitions.

As used in this section and
§§240.17Ad-2, 240.17TAd-3, 240.17Ad-4,
240.17Ad-5, 240.17Ad-6, and 240.17Ad-T7:

(a)(1) The term item means:

(i) A certificate or certificates of the
same issue of securities covered by one
ticket (or, if there is no ticket, pre-
sented by one presentor) presented for
transfer, or an instruction to a transfer
agent which holds securities registered
in the name of the presentor to trans-
fer or to make available all or a por-
tion of those securities;

(ii) Each line on a ‘‘deposit shipment
control list” or a ‘‘withdrawal ship-
ment control list” submitted by a reg-
istered clearing agency; or

(iii) In the case of an outside reg-
istrar, each certificate to be counter-
signed.

17 CFR Ch. Il (4-1-16 Edition)

(2) If a ‘‘deposit shipment control
list” or “withdrawal shipment control
list”” contains both routine and non-
routine transfer instructions, a reg-
istered transfer agent shall at its op-
tion:

(i) Retain all transfer instructions
listed on the shipment control list and
treat each line on the shipment control
list as a routine item; or

(ii) Return promptly to the reg-
istered clearing agency a shipment
control list line containing non-routine
transfer instructions (together with a
copy of the shipment control list, an
explanation for the return instructions
and all routine transfer instructions
reflected on the same line) and treat
each line on the shipment control list
that reflects retained transfer instruc-
tions as a routine item.

(3) A deposit shipment control list
means a list of transfer instructions
that accompanies certificates to be
cancelled and reissued in the nominee
name of a registered clearing agency.

(4) A withdrawal shipment control list
means a list of instructions (either in
paper or electronic medium) that:

(i) Directs issuance of certificates in
the names of persons or entities other
than the registered clearing agency;
and

(ii) Accompanies certificates to be
cancelled which are registered in the
nominee name of a registered clearing
agency, or directs the transfer agent to
reduce certificate or position balances
maintained by the transfer agent on
behalf of a registered clearing agency
under that clearing agency’s transfer
agent custody program

(b) The term outside registrar with re-
spect to a transfer item means a trans-
fer agent which performs only the reg-
istrar function for the certificate or
certificates presented for transfer and
includes the persons performing simi-
lar functions with respect to debt
issues.

(c) An item is made available when

(1) In the case of an item for which
the services of an outside registrar are
not required, or which has been re-
ceived from an outside registrar after
processing, the transfer agent dis-
patches or mails the item to, or the
item 1is awaiting pick-up by, the
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presentor or a person designated by the
presentor, or

(2) In the case of an item for which
the services of an outside registrar are
required, the transfer agent dispatches
or mails the item to, or the item is
awaiting pick-up by, the outside reg-
istrar, or

(3) In the case of an item for which
an outside registrar has completed
processing, the outside registrar dis-
patches or mails the item to, or the
item is awaiting pick-up by, the pre-
senting transfer agent.

(d) The transfer of an item is accom-
plished when, in accordance with the
presentor’s instructions, all acts nec-
essary to cancel the certificate or cer-
tificates presented for transfer and to
issue a new certificate or certificates,
including the performance of the reg-
istrar function, are completed and the
item is made available to the presentor
by the transfer agent, or when, in ac-
cordance with the presentor’s instruc-
tions, a transfer agent which holds se-
curities registered in the name of the
presentor completes all acts necessary
to issue a new certificate or certifi-
cates representing all or a portion of
those securities and makes available
the new certificate or certificates to
the presentor or a person designated by
the presentor or, with respect to those
transfers of record ownership to be ac-
complished without the physical
issuance of certificates, completes reg-
istration of change in ownership of all
or a portion of those securities.

(e) The turnaround of an item is com-
pleted when transfer is accomplished
or, when an outside registrar is in-
volved, the transfer agent in accord-
ance with the presentor’s instructions
completes all acts necessary to cancel
the certificate or certificates presented
for transfer and to issue a new certifi-
cate or certificates, and the item is
made available to an outside registrar.

(f) The term process means the ac-
complishing by an outside registrar of
all acts necessary to perform the reg-
istrar function and to make available
to the presenting transfer agent the
completed certificate or certificates or
to advise the presenting transfer agent,
orally or in writing, why performance
of the registrar function is delayed or
may not be completed.

§240.17Ad-1

(g) The receipt of an item or a written
inquiry or request occurs when the
item or written inquiry or request ar-
rives at the premises at which the
transfer agent performs transfer agent
functions, as defined in section 3(a)(25)
of the Act.

(h) A business day is any day during
which the transfer agent is normally
open for business and excludes Satur-
days, Sundays, and legal holidays, or
other holidays normally observed by
the transfer agent.

(i) An item is routine if it does not (1)
require requisitioning certificates of an
issue for which the transfer agent,
under the terms of its agency, does not
maintain a supply of certificates; (2)
include a certificate as to which the
transfer agent has received notice of a
stop order, adverse claim, or any other
restriction on transfer; (3) require any
additional certificates, documentation,
instructions, assignments, guarantees,
endorsements, explanations, or opin-
ions of counsel before transfer may be
effected; (4) require review of sup-
porting documentation other than as-
signments, endorsements or stock pow-
ers, certified corporate resolutions, sig-
nature, or other common and ordinary
guarantees, or appropriate tax, or tax
waivers; (b) involve a transfer in con-
nection with a reorganization, tender
offer, exchange, redemption, or liquida-
tion; (6) include a warrant, right, or
convertible security presented for
transfer of record ownership within
five business days before any day upon
which exercise or conversion privileges
lapse or change; (7) include a warrant,
right, or convertible security presented
for exercise or conversion; or (8) in-
clude a security of an issue which with-
in the previous 15 business days was of-
fered to the public, pursuant to a reg-
istration statement effective under the
Securities Act of 1933, in an offering
not of a continuing nature.

(j) The term depository-eligible securi-
ties issue means an issue of securities
that is eligible for deposit at any secu-
rities depository that is registered with
the Commission under the Securities
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Exchange Act of 1934 as a clearing
agency.

(Secs. 2, 17, 17A and 23(a) (15 U.S.C. 78b, 78q,
78q-1 and 78w(a)); secs. 3, 1TA and 23(a), 15
U.S.C. 78c, 78q-1 and 78w(a))

[42 FR 32411, June 24, 1977, as amended at 49
FR 40575, Oct. 17, 1984; 51 FR 36551, Oct. 14,
1986]

§240.17Ad-2 Turnaround, processing,
and forwarding of items.

(a) Every registered transfer agent
(except when acting as an outside reg-
istrar) shall turnaround within three
business days of receipt at least 90 per-
cent of all routine items received for
transfer during a month. For the pur-
poses of this paragraph, items received
at or before noon on a business day
shall be deemed to have been received
at noon on that day, and items re-
ceived after noon on a business day or
received on a day not a business day
shall be deemed to have been received
at noon on the next business day.

(b) Every registered transfer agent
acting as an outside registrar shall
process at least 90 percent of all items
received during a month (1) by the
opening of business on the next busi-
ness day, in the case of items received
at or before noon on a business day,
and (2) by noon of the next business
day, in the case of items received after
noon on a business day. For the pur-
poses of paragraphs (b) and (d) of this
section, ‘‘items received’” shall not in-
clude any item enumerated in
§240.17Ad-1(1) (56), (6), (7), or (8) or any
item which is not accompanied by a
debit or cancelled certificate. For the
purposes of this paragraph, items re-
ceived on a day not a business day
shall be deemed to have been received
before noon on the next business day.

(c) Any registered transfer agent
which fails to comply with paragraph
(a) of this section with respect to any
month shall, within ten business days
following the end of such month, file
with the Commission and the transfer
agent’s appropriate regulatory agency,
if it is not the Commission, a written
notice in accordance with paragraph
(h) of this section. Such notice shall
state the number of routine items and
the number of non-routine items re-
ceived for transfer during the month,
the number of routine items which the
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registered transfer agent failed to turn-
around in accordance with the require-
ments of paragraph (a) of this section,
the percentage that such routine items
represent of all routine items received
during the month, the reasons for such
failure, the steps which have been
taken, are being taken or will be taken
to prevent a future failure and the
number of routine items, aged in incre-
ments of one business day, which as of
the close of business on the last busi-
ness day of the month have been in its
possession for more than four business
days and have not been turned around.

(d) Any registered transfer agent
which fails to comply with paragraph
(b) of this section with respect to any
month shall, within ten business days
following the end of such month, file
with the Commission and the transfer
agent’s appropriate regulatory agency,
if it is not the Commission, a written
notice in accordance with paragraph
(h) of this section. Such notice shall
state the number of items received for
processing during the month, the num-
ber of items which the registered trans-
fer agent failed to process in accord-
ance with the requirements of para-
graph (b) of this section, the percent-
age that such items represent of all
items received during the month, the
reasons for such failure and the steps
which have been taken, are being taken
or will be taken to prevent a future
failure and the number of items which
as of the close of business on the last
business day of the month have been in
the transfer agent’s possession for
more than the time allowed for proc-
essing and have not been processed.

(e)(1) Except as provided in paragraph
(e)(2) of this section, all routine items
not turned around within three busi-
ness days of receipt as required by
paragraph (a) of this section and all
items not processed within the periods
required by paragraph (b) of this sec-
tion shall be turned around promptly,
and all nonroutine items shall receive
diligent and continuous attention and
shall be turned around as soon as pos-
sible.

(2) A transfer agent that is exempt
under §240.17Ad-4(b) and that has re-
ceived 30 days notice of depository-eli-
gibility of an issue for which it per-
forms transfer agent functions shall
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turnaround ninety percent of all rou-
tine items received during a month
within five business days of receipt.
Such transfer agent shall devote dili-
gent and continuous attention to the
remaining ten percent of routine items
and shall turnaround these items as
soon as possible.

(f) A registered transfer agent which
receives items at locations other than
the premises at which it performs
transfer agent functions shall have ap-
propriate procedures to assure, and
shall assure, that items are forwarded
to such premises promptly.

(g) A registered transfer agent which
receives processed items from an out-
side registrar shall have appropriate
procedures to assure, and shall assure,
that such items are made available
promptly to the presentor.

(h) Any notice required by this sec-
tion or §240.17Ad—4 shall be filed as fol-
lows:

(1) Any notice required to be filed
with the Commission shall be filed in
triplicate with the principal office of
the Commission in Washington, DC
20549 and, in the case of a registered
transfer agent for which the Commis-
sion is the appropriate regulatory
agency, an additional copy shall be
filed with the regional office of the
Commission for the region in which the
registered transfer agent has its prin-
cipal office for transfer agent activi-
ties.

(2) Any notice required to be filed
with the Comptroller of the Currency
shall be filed with the Office of the
Comptroller of the Currency, Adminis-
trator of National Banks, Washington,
DC 20219.

(3) Any notice required to be filed
with the Board of Governors of the
Federal Reserve System shall be filed
with the Board of Governors of the
Federal Reserve System, Washington,
DC 20251 and with the Federal Reserve
Bank of the district in which the reg-
istered transfer agent’s principal bank-
ing operations are conducted.

(4) Any notice required to be filed
with the Federal Deposit Insurance
Corporation shall be filed with the Fed-

§240.17Ad-3

eral Deposit Insurance Corporation,
Washington, DC 20429.

[42 FR 32412, June 24, 1977, as amended at 49
FR 40575, Oct. 17, 1984; 59 FR 5946, Feb. 9, 1994;
73 FR 32228, June 5, 2008]

§240.17Ad-3 Limitations on expansion.

(a) Any registered transfer agent
which is required to file any notice
pursuant to §240.17Ad-2 (c) or (d) for
each of three consecutive months shall
not from the fifth business day after
the end of the third such month until
the end of the next following period of
three successive months during which
no such notices have been required:

(1) Initiate the performance of any
transfer agent function or activity for
an issue for which the transfer agent
does not perform, or is not under agree-
ment to perform, transfer agent func-
tions prior to such fifth business day;
and

(2) With respect to an issue for which
transfer agent functions are being per-
formed on such fifth business day, ini-
tiate for that issue the performance of
an additional transfer agent function
or activity which the transfer agent
does not perform, or is not under agree-
ment to perform, prior to such fifth
business day.

(b) Any registered transfer agent
which for each of two consecutive
months fails to turn around at least
75% of all routine items in accordance
with the requirements of §240.17Ad-2(a)
or to process at least 75% of all items
in accordance with the requirements of
§240.17Ad-2(b) shall be subject to the
limitations imposed by paragraph (a)
of this section and further shall, within
twenty business days after the close of
the second such month, send to the
chief executive officer of each issuer
for which such registered transfer
agent acts a copy of the written notice
filed pursuant to §240.17Ad-2 (c) or (d)
with respect to the second such month.

(Secs. 2, 17, 17A and 23(a) (15 U.S.C. 78b, 78q,
78q-1 and 78w(a)))

[42 FR 32412, June 24, 1977]
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§240.17Ad-4 Applicability of
§§240.17Ad-2, 240.17Ad-3 and
%{1{)).17Ad—6(a) (1) through (7) and

(a) Sections 240.17TAd-2, 240.17TAd-3
and 240.17Ad-6(a) (1) through (7) and
(11) shall not apply to interests in lim-
ited partnerships, to redeemable secu-
rities of investment companies reg-
istered under section 8 of the Invest-
ment Company Act of 1940, or to inter-
ests in dividend reinvestment pro-
grams.

(b)(1) For purposes of this section, ex-
empt transfer agent means a transfer
agent that during any six consecutive
months shall have received fewer than
500 items for transfer and fewer than
500 items for processing.

(2) Except as provided in paragraph
(c) of this section, an exempt transfer
agent that satisfies the requirements
of paragraph (b)(3) shall be exempt
from the provisions of §§240.17Ad-2 (a),
(b), (c), (d) and (h), 240.17Ad-3 and
240.17Ad-6(a) (2) through (7) and (11).

(3) Within ten business days fol-
lowing the close of the sixth consecu-
tive month described in paragraph
(b)(1) of this section, an exempt trans-
fer agent shall:

(i) If its appropriate regulatory agen-
cy is either the Commission or the Of-
fice of the Comptroller of the Cur-
rency, prepare and maintain in its pos-
session a document certifying that the
transfer agent qualifies as exempt
under paragraph (b)(1) of this section;
or
(ii) If its appropriate regulatory
agency is either the Board of Gov-
ernors of the Federal Reserve System
or the Federal Deposit Insurance Cor-
poration, file with the appropriate reg-
ulatory agency a notice certifying that
it qualifies as exempt under paragraph
(b)(1) of this section.

(c) Within five business days fol-
lowing the close of each month, every
exempt transfer agent shall calculate
the number of items which it received
during the preceding six months.
Whenever any exempt transfer agent
no longer qualifies as such under para-
graph (b)(1), within ten business days
after the end of such month: (1) It shall
prepare and maintain in its possession
a document so stating, if subject to
paragraph (b)(3)(1) of this section; or (2)
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it shall file with its appropriate regu-
latory agency a notice to that effect, if
subject to paragraph (b)(3)(ii) of this
section. Thereafter, beginning with the
first month following the month in
which such document is required to be
prepared or such notice is required to
be filed, the registered transfer agent
no longer shall be exempt under para-
graph (b) of this section. Any reg-
istered transfer agent which has ceased
to be an exempt transfer agent under
this paragraph shall not qualify again
for exemption until it has conducted
its transfer agent operations pursuant
to the foregoing sections for six con-
secutive months following the month
in which it was required to prepare the
document or prepare and file the notice
specified in this paragraph.

(Secs. 2, 17, 17A and 23(a) (15 U.S.C. 78b, 78q,
78q-1 and 78w(a)))

[42 FR 32413, June 24, 1977, as amended at 48
FR 28246, June 21, 1983]

§240.17Ad-5 Written inquiries and re-
quests.

(a) When any person makes a written
inquiry to a registered transfer agent
concerning the status of an item pre-
sented for transfer during the pre-
ceding six months by such person or
anyone acting on his behalf, which in-
quiry identifies the issue, the number
of shares (or principal amount of debt
securities or number of units if relat-
ing to any other kind of security) pre-
sented, the approximate date of pre-
sentment and the name in which it is
registered, the vregistered transfer
agent shall, within five business days
following receipt of the inquiry, re-
spond, stating whether the item has
been received; if received, whether it
has been transferred; if received and
not transferred, the reason for the
delay and what additional matter, if
any, is necessary before transfer may
be effected; and, if received and trans-
ferred, the date and manner in which
the completed item was made avail-
able, the addressee and address to
which it was made available and the
number of any new certificate which
was registered and the name in which
it was registered. If a new certificate is
dispatched or mailed to the presentor
within five business days following re-
ceipt of an inquiry pertaining to that

592



Securities and Exchange Commission

certificate, no further response to the
inquiry shall be required pursuant to
this paragraph.

(b) When any broker-dealer requests
in writing that a registered transfer
agent acknowledge the transfer in-
structions and the possession of a secu-
rity presented for transfer by such
broker-dealer or revalidate a window
ticket with respect to such security
and the request identifies the issue, the
number of shares (or principal amount
of debt securities or number of units if
relating to any other kind of security),
the approximate date of presentment,
the certificate number and the name in
which it is registered, every registered
transfer agent shall, within five busi-
ness days following receipt of the re-
quest, in writing, confirm or deny pos-
session of the security, and, if the reg-
istered transfer agent has possession,
(1) acknowledge the transfer instruc-
tions or (2) revalidate the window tick-
et. If a new certificate is dispatched or
mailed to the presentor within five
business days following receipt of a re-
quest pertaining to that certificate, no
further response to the inquiry shall be
required pursuant to this paragraph.

(c) When any person, or anyone act-
ing under his authority, requests in
writing that a transfer agent confirm
possession as of a given date of a cer-
tificate presented by such person dur-
ing the 30 days before the date the in-
quiry is received and the request iden-
tifies the issue, the number of shares
(or principal amount of debt securities
or number of units if relating to any
other kind of security), the approxi-
mate date of presentment, the certifi-
cate number and the name in which the
certificate was registered, every reg-
istered transfer agent shall, within ten
business days following receipt of the
request and upon assurance of payment
of a reasonable fee if required by such
transfer agent, make available a writ-
ten response to such person, or anyone
acting under his authority, confirming
or denying possession of such security
as of such given date.

(d) When any person requests in writ-
ing a transcript of such person’s ac-
count with respect to a particular
issue, either as the account appears
currently or as it appeared on a spe-
cific date not more than six months

§240.17Ad-5

prior to the date the registered trans-
fer agent receives the request, every
registered transfer agent shall, within
twenty business days following receipt
of the request and upon assurance of
payment of a reasonable fee if required
by such transfer agent, make available
to such person a transcript, ledger or
statement of account in sufficient de-
tail to permit reconstruction of such
account as of the date for which the
transcript was requested.

(e)(1) Response to written inquiries con-
cerning dividend and interest payments.
A registered transfer agent shall re-
spond, within ten business days of re-
ceipt, to current claims that contain
sufficient detail. A registered transfer
agent shall respond, within twenty
business days of receipt, to aged claims
that contain sufficient detail. The re-
sponse shall indicate in writing that
the inquiry has been received, whether
the claim requires further research
and, if so, a reasonable estimate of how
long that research may take. If no fur-
ther research is required, the response
shall indicate whether that claim is
being or will be paid and, if not, the
reason for not paying the claim. A reg-
istered transfer agent shall devote dili-
gent attention to unresolved inquiries
and shall resolve all inquiries as soon
as possible.

(2) Misdirected written inquiries con-
cerning dividend and interest payments.
In the event that a transfer agent is
not the dividend disbursing or interest
paying agent for an issue that is the
subject of a claim under this section,
but performed those or any transfer
agent services for that issue within the
preceding three years, the transfer
agent shall provide in writing to the
inquirer, within ten business days of
receipt of the inquiry, the name and
address of the current dividend dis-
bursing or interest paying agent. If the
transfer agent did not perform those or
other transfer agent services for the
issue within the preceding three years,
the transfer agent must respond to the
inquiry and may respond by returning
the inquiry with a statement that the
transfer agent is not the current divi-
dend disbursing or interest paying
agent and that it does not know the
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name and address of the current divi-
dend disbursing or interest paying
agent.

(3) As used in this paragraph:

(i) A current claim means a written in-
quiry concerning non-payment or in-
correct payment of dividends or inter-
est, the payment date for which oc-
curred within the preceding six
months.

(ii) An aged claim means a written in-
quiry concerning non-payment or in-
correct payment of dividends or inter-
est, the payment date for which oc-
curred more than six months before the
inquiry.

(iii) Sufficient detail means a written
inquiry or request that identifies: The
issue; the name(s) in which the securi-
ties are registered; the number of
shares (or principal amount of debt se-
curities or number of units for any
other kind of security) involved; the
approximate record date(s) or payment
date(s) relating to the claim; and, with
respect to registered broker-dealers,
registered clearing agencies, or banks,
certificate numbers.

(f) Telephone response. (1) A transfer
agent may satisfy the written response
requirements of this section by a tele-
phone response to the inquirer if:

(i) The telephone response resolves
that inquiry; and

(ii) The inquirer does not request a
written response.

(2) When any person makes a written
inquiry or request that would qualify
under paragraph (e) of this section ex-
cept that it fails to provide sufficient
detail as specified in paragraph
(e)(3)(iii) of this section, a registered
transfer agent may telephone the in-
quirer to obtain the necessary addi-
tional detail within the time periods
specified in paragraph (e)(1) of this sec-
tion. If the transfer agent does not re-
ceive the additional detail within ten
business days, the transfer agent im-
mediately shall make a written request
for the additional information.

(2)(1) When any person makes a writ-
ten inquiry or request which would
qualify under paragraph (a), (b), (c), or
(d) of this section except that it fails to
provide all of the information specified
in those paragraphs, or requests infor-
mation which refers to a time earlier
than the time periods specified in those
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paragraphs, a registered transfer agent
shall confirm promptly receipt of the
inquiry or request and respond to it as
soon as possible.

(2) When any person makes a written
inquiry or request which would qualify
under paragraph (e) of this section ex-
cept that it fails to provide sufficient
detail as specified in paragraph
(e)(3)(iii) of this section, a registered
transfer agent must respond to the in-
quiry within the time periods specified
in paragraph (e)(1) of this section. A
registered transfer agent may respond
to such an inquiry in accordance with
paragraph (e)(1) of this section as
though sufficient detail had been pro-
vided, or may return it to the inquirer,
requesting the additional necessary de-
tails.

(Secs. 2, 17, 17TA and 23(a) (15 U.S.C. 78b, 78q,
78q-1 and 78w(a)))

[42 FR 32413, June 24, 1977, as amended at 51
FR 5707, Feb. 18, 1986]

§240.17Ad-6 Recordkeeping.

(a) Every registered transfer agent
shall make and keep current the fol-
lowing:

(1) A receipt, ticket, schedule, log or
other record showing the business day
each routine item and each non-routine
item is (i) received from the presentor
and, if applicable, from the outside reg-
istrar and (ii) made available to the
presentor and, if applicable, to the out-
side registrar;

(2) A log, tally, journal, schedule or
other record showing for each month:

(i) The number of routine items re-
ceived;

(ii) The number of routine items re-
ceived during the month that were
turned around within three business
days of receipt;

(iii) The number of routine items re-
ceived during the month that were not
turned around within three business
days of receipt;

(iv) The number of non-routine items
received during the month;

(v) The number of non-routine items
received during the month that were
turned around;

(vi) The number of routine items
that, as of the close of business on the
last business day of each month, have
been in such registered transfer agent’s
possession for more than four business
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days, aged in increments of one busi-
ness day (beginning on the fifth busi-
ness day); and

(vii) The number of non-routine
items in such vregistered transfer
agent’s possession as of the close of
business on the last business day of
each month;

(3) With respect to items for which
the registered transfer agent acts as an
outside registrar:

(i) A receipt, ticket, schedule, log or
other record showing the date and
time:

(A) Each item is (I) received from the
presenting transfer agent and (2) made
available to the presenting transfer
agent;

(B) Each written or oral notice of re-
fusal to perform the registrar function
is made available to the presenting
transfer agent (and the substance of
the notice); and

(ii) A log, tally, journal, schedule or
other record showing for each month:

(A) The number of items received;

(B) The number of items processed
within the time required by §240.17Ad-
2(b); and

(C) The number of items not proc-
essed within the time required by
§240.17Ad-2(b);

(4) A record of calculations dem-
onstrating the registered transfer
agent’s monitoring of its performance
under §240.17Ad-2 (a) and (b);

(5) A copy of any written notice filed
pursuant to §240.17Ad-2;

(6) Any written inquiry or request,
including those not subject to the re-
quirements of §240.17Ad-5, concerning
an item, showing the date received; a
copy of any written response to an in-
quiry or request, showing the date dis-
patched or mailed to the presentor; if
no response to an inquiry or request
was made, the date the certificate in-
volved was made available to the
presentor; or, in the case of an inquiry
or request under §240.17Ad-5(a) re-
sponded to by telephone, a telephone
log or memorandum showing the date
and substance of any telephone re-
sponse to the inquiry;

(7) A log, journal, schedule or other
record showing the number of inquiries
subject to §240.17Ad-5 (a), (b), (c) and
(d) received during each month but not
responded to within the required time

§240.17Ad-6

frames and the number of such inquir-
ies pending as of the close of business
on the last business day of each month;

(8) Any document, resolution, con-
tract, appointment or other writing,
any supporting document, concerning
the appointment and the termination
of such appointment of such registered
transfer agent to act in any capacity
for any issue on behalf of the issuer, on
behalf of itself as the issuer or on be-
half of any person who was engaged by
the issuer to act on behalf of the
issuer;

(9) Any record of an active (i.e.,
unreleased) stop order, notice of ad-
verse claim or any other restriction on
transfer;

(10) A copy of any transfer journal
and registrar journal prepared by such
registered transfer agent; and

(11) Any document upon which the
transfer agent bases its determination
that an item received for transfer was
received in connection with a reorga-
nization, tender offer, exchange, re-
demption, liquidation, conversion or
the sale of securities registered pursu-
ant to the Securities Act of 1933 and,
accordingly, was not routine under
§240.17Ad-1(i) (5) or (8).

(b) Every registered transfer agent
which, under the terms of its agency,
maintains securityholder records for
an issue or which acts as a registrar for
an issue shall, with respect to such
issue, obtain from the issuer or its
transfer agent and retain documenta-
tion setting forth the total number of
shares or principal amount of debt se-
curities or total number of units if re-
lating to any other kind of security au-
thorized and the total issued and out-
standing pursuant to issuer authoriza-
tion.

(c) Every registered transfer agent
which, under the terms of its agency,
maintains securityholder records for
an issue shall, with respect to such
issue, retain each cancelled registered
bond, debenture, share, warrant or
right, other registered evidence of in-
debtedness, or other certificate of own-
ership and all accompanying docu-
mentation, except legal papers re-
turned to the presentor.

(Secs. 2, 17, 17A and 23(a) (15 U.S.C. 78b, 78q,
78q-1 and 78w(a)))

[42 FR 32413, June 24, 1977]
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§240.17Ad-7 Record retention.

(a) The records required by
§240.17Ad-6(a)(1), (3)(i), (6) or (11) shall
be maintained for a period of not less
than two years, the first six months in
an easily accessible place.

(b) The records required by
§240.17Ad-6(a) (2), (3)(i1), (4), () or (7)
shall be maintained for a period of not
less than two years, the first year in an
easily accessible place.

(¢) The records required by §240.17Ad-
6(a) (8), (9) and (10) and (b) shall be
maintained in an easily accessible
place during the continuance of the
transfer agency and shall be main-
tained for one year after termination
of the transfer agency.

(d) The records required by
§240.17Ad-6(c) shall be maintained for a
period of not less than six years, the
first six months in an easily accessible
place.

(e) Every registered transfer agent
shall maintain in an easily accessible
place:

(1) AIl records required under
§240.17f-2(d) until at least three years
after the termination of employment
of those persons required by §240.17f-2
to be fingerprinted; and

(2) All records required pursuant to
§240.17f-2(e).

(f) Subject to the conditions set forth
in this section, the records required to
be maintained pursuant to §240.17Ad-6
may be retained using electronic or
micrographic media and may be pre-
served in those formats for the time re-
quired by §240.17Ad-7. Records stored
electronically or micrographically in
accordance with this paragraph may
serve as a substitute for the hard copy
records required to be maintained pur-
suant to §240.17Ad-6.

(1) For purposes of this section:

(i) The term micrographic media
means microfilm or microfiche or any
similar medium.

(ii) The term electronic storage media
means any digital storage medium or
system.

(iii) The term ARA means your ap-
propriate regulatory agency as that
term is defined in 15 U.S.C. 78c(a)(34).

(2) If you as a registered transfer
agent use electronic storage media or
micrographic media to store your
records, you must:
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(i) Have available at all times for ex-
amination by the staffs of the Commis-
sion and of your ARA facilities to
project or produce immediately easily
readable images of such records;

(ii) Be ready at all times to provide
such records that the staffs of the Com-
mission and your ARA or their rep-
resentatives may request;

(iii) Create an accurate index of such
records, store the index with those
records, and have the index available
at all times for examination by the
staffs of the Commission and your
ARA;

(iv) Have quality assurance proce-
dures to verify the quality and accu-
racy of the electronic or micrographic
recording process; and

(v) Maintain separately from the
originals duplicates of the records and
the index that you store on electronic
storage media or micrographic media.
You may store the duplicates of the in-
dexed records on any medium per-
mitted by this section. You must pre-
serve the duplicate records and index
for the same time that is required by
this section for the indexed records,
and you must have them available at
all times for examination by the staffs
of the Commission and your ARA.

(3) Any electronic storage media that
you use to store your records must:

(i) Ensure the security and integrity
of the records by means of manual and
automated controls that assure the au-
thenticity and quality of the electronic
facsimile, detect attempts to alter or
remove the records, and provide means
to recover altered, damaged, or lost
records resulting from any cause;

(ii) Externally label all removable
units of storage media using a unique
identifier that allows the manual asso-
ciation of that removable storage unit
with its place and order in the record-
keeping system; and

(iii) Uniquely identify files and inter-
nally label each file with its unique
name, the date and time of file cre-
ation, the date and time of last modi-
fication or extension, and a file se-
quence number when the file spans
more than one volume.

(4) If you use electronic storage
media or micrographic media to store
your records, you must establish an
audit system that accounts for the

596



Securities and Exchange Commission

inputting of and any changes to every
record that is stored on electronic stor-
age media or micrographic media. The
results of such audit system must:

(i) Be available at all times for exam-
ination by the staffs of the Commission
and your ARA; and

(ii) Be preserved for the same time
that is required by this section for the
underlying records.

(5) If you use electronic storage
media or micrographic media to store
your records, you must:

(i) Maintain, keep current, and pro-
vide promptly upon request by the
staffs of the Commission and your ARA
all information necessary to access the
records and indexes stored on elec-
tronic storage media or micrographic
media; and

(ii) Place, or have a third party place
on your behalf, in escrow with an inde-
pendent third party and keep current a
copy of the physical and logical format
of the electronic storage or micro-
graphic media, the field format of all
different information types written on
the electronic storage media and
source code, and the appropriate docu-
mentation and information necessary
to access records and indexes. The
independent escrow agent must file an
undertaking signed by a duly author-
ized person with the Commission and
your ARA stating that:

‘“‘[Name of Third Party] hereby undertakes
to furnish promptly upon request to the U.S.
Securities and Exchange Commission, its
designees, or representatives, upon reason-
able request, a current copy of the physical
and logical format of the electronic storage
or micrographic media, the field format of
all different information types written on
the electronic storage media and source
code, and the appropriate documentation and
information necessary to access the records
and indexes of [Name of Transfer Agent]’s
electronic records management system.

(6) (i) If you use a third party to
maintain or preserve some or all of the
required records using electronic stor-
age media or micrographic media, such
third party shall file a written under-
taking signed by a duly authorized per-
son with the Commission and your
ARA stating that:

“With respect to any books and records
maintained or preserved on behalf of [Name
of Transfer Agent], [Name of Third Party]
hereby undertakes to permit examination of

§240.17Ad-7

such books and records at any time or from
time to time during business hours by rep-
resentatives or designees of the U.S. Securi-
ties and Exchange Commission, and to
promptly furnish to said Commission or its
designee true, correct, complete, and current
hard copies of any or all or any part of such
books and records.”

(ii) Agreement with a third party to
maintain your records shall not relieve
you from the responsibility to prepare
and maintain records as specified in
this section or in §240.17Ad-6.

(g) If the records required to be main-
tained and preserved by a registered
transfer agent pursuant to the require-
ments of §§240.17Ad-6 and 240.17TAd-7
are maintained and preserved on behalf
of the registered transfer agent by an
outside service bureau, other record-
keeping service or the issuer, the reg-
istered transfer agent shall obtain,
from such outside service bureau, other
recordkeeping service or the issuer, an
agreement, in writing, to the effect
that:

(1) Such records are subject at any
time, or from time to time, to reason-
able periodic, special, or other exami-
nations by representatives of the Com-
mission and the appropriate regulatory
agency for such registered transfer
agent if it is not the Commission; and

(2) The outside service bureau, rec-
ordkeeping service, or issuer will fur-
nish to the Commission and the appro-
priate regulatory agency, upon de-
mand, at either the principal office or
at any regional office, complete, cor-
rect and current hard copies of any and
all such records.

(h) When a registered transfer agent
ceases to perform transfer agent func-
tions for an issue, the responsibility of
such transfer agent under §240.17Ad-7
to retain the records required to be
made and kept current under
§240.17Ad-6(a) (1), (6), (9), (10) and (11),
(b) and (c) shall end upon the delivery
of such records to the successor trans-
fer agent.

(i) The records required by
§§240.17Ad-17(d) and 240.17Ad-19(c) shall
be maintained for a period of not less
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than three years, the first year in an
easily accessible place.

[42 FR 32414, June 24, 1977, as amended at 47
FR 54063, Dec. 1, 1982; 62 FR 52237, Oct. 7, 1997;
66 FR 21659, May 1, 2001; 68 FR 74401, Dec. 23,
2003; 68 FR 75054, Dec. 29, 2003; 78 FR 4874,
Jan. 23, 2013]

§240.17Ad-8 Securities
ings.

(a) For purposes of this section, the
term securities position listing means,
with respect to the securities of any
issuer held by a registered clearing
agency in the name of the clearing
agency or its nominee, a list of those
participants in the clearing agency on
whose behalf the clearing agency holds
the issuer’s securities and of the par-
ticipants’ respective positions in such
securities as of a specified date.

(b) Upon request, a registered clear-
ing agency shall furnish a securities
position listing promptly to each issuer
whose securities are held in the name
of the clearing agency or its nominee.
A registered clearing agency may
charge issuers requesting securities po-
sition listings a fee designed to recover
the reasonable costs of providing the
securities position listing to the issuer.

(Secs. 2, 17A, and 23(a) (15 U.S.C. 78b, 78q-1,
and 78w(a)))

[44 FR 76777, Dec. 28, 1979]

§240.17Ad-9 Definitions.

As used in this section and
§§240.17Ad-10, 240.17TAd-11, 240.17Ad-12
and 240.17Ad-13:

(a) Certificate detail, with respect to
certificated securities, includes, at a
minimum, all of the following, and
with respect to uncertificated securi-
ties, includes items (2) through (8):

(1) The certificate number.

(2) The number of shares for equity
securities or the principal dollar
amount for debt securities;

(3) The securityholder’s registration;

(4) The address of the registered
securityholder;

(5) The issue date of the security;

(6) The cancellation date of the secu-
rity;

(7) In the case of redeemable securi-
ties of investment companies, an ap-
propriate description of each debit and
credit (i.e., designation indicating pur-
chase, redemption, or transfer); and

position list-
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(8) Any other identifying information
about securities and securityholders
the transfer agent reasonably deems
essential to its recordkeeping system
for the efficient and effective research
of record differences.

(b) Master securityholder file is the of-
ficial list of individual securityholder
accounts. With respect to
uncertificated securities of companies
registered under the Investment Com-
pany Act of 1940, the master
securityholder file may consist of mul-
tiple, but linked, automated files.

(c) A subsidiary file is any list or
record of accounts, securityholders, or
certificates that evidences debits or
credits that have not been posted to
the master securityholder file.

(d) A control book is the record or
other document that shows the total
number of shares (in the case of equity
securities) or the principal dollar
amount (in the case of debt securities)
authorized and issued by the issuer.

(e) A credit is an addition of appro-
priate certificate detail to the master
securityholder file.

(f) A debit is a cancellation of appro-
priate certificate detail from the mas-
ter securityholder file.

(g) A record difference occurs when ei-
ther:

(1) The total number of shares or
total principal dollar amount of securi-
ties in the master securityholder file
does not equal the number of shares or
principal dollar amount in the control
book; or

(2) The security transferred or re-
deemed contains certificate detail dif-
ferent from the certificate detail cur-
rently on the master securityholder
file, which difference cannot be imme-
diately resolved.

(h) A recordkeeping transfer agent is
the registered transfer agent that
maintains and updates the master
securityholder file.

(1) A co-transfer agent is the reg-
istered transfer agent that transfers se-
curities but does not maintain and up-
date the master securityholder file.

(j) A named transfer agent is the reg-
istered transfer agent that is engaged
by an issuer to perform transfer agent
functions for an issue of securities but
has engaged a service company to per-
form some or all of those functions.
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(k) A service company is the registered
transfer agent engaged by a named
transfer agent to perform transfer
agent functions for that named trans-
fer agent.

(1) A file includes automated and
manual records.

(Secs. 2, 17(a), 17TA(d) and 23(a) thereof, 15
U.S.C. 78b, 78q(a), 78q-1(d) and 78w(a))

[48 FR 28246, June 21, 1983]

§240.17Ad-10 Prompt posting of cer-
tificate detail to master
securityholder files, maintenance of
accurate securityholder files, com-
munications between co-transfer
agents and recordkeeping transfer
agents, maintenance of current con-
trol book, retention of certificate
detail and “buy-in” of physical over-
issuance.

(a)(1) Every recordkeeping transfer
agent shall promptly and accurately
post to the master securityholder file
debits and credits containing minimum
and appropriate certificate detail rep-
resenting every security transferred,
purchased, redeemed or issued; Pro-
vided, however, That if a security trans-
ferred or redeemed contains certificate
detail different from that currently
posted to the master securityholder
file, the credit shall be posted to the
master securityholder file and the
debit and related certificate detail
shall be maintained in a subsidiary file
until resolved. The recordkeeping
transfer agent shall exercise diligent
and continuous attention to resolve
the resulting record difference and,
once resolved, shall post to the master
securityholder file the debit main-
tained in the subsidiary file. Postings
of certificate detail shall remain on the
master securityholder file until a debit
to a securityholder acount is appro-
priate.

(2) As used in this paragraph, the
term promptly means the following
number of days after issuance, pur-
chase, transfer, or redemption of a se-
curity:

(i) With respect to recordkeeping
transfer agents (other than transfer
agents that perform transfer agent
functions with respect to redeemable
securities issued by investment compa-
nies registered under section 8 of the
Investment Company Act of 1940) that

§240.17Ad-10
are exempt transfer agents under
§240.17Ad-4(b), 30 calendar days;

(ii) With respect to recordkeeping
transfer agents (other than transfer
agents that perform transfer agent
functions with respect to redeemable
securities issued by investment compa-
nies registered under section 8 of the
Investment Company Act of 1940) that:

(A) Perform transfer agent functions
solely for their own or their affiliated
companies’ securities issues, and

(B) Employ batch posting systems,
ten business days; and

(iii) With respect to all other record-
keeping transfer agents, five business
days; Provided, however, That all secu-
rities transferred, purchased, redeemed
or issued prior to record date, but post-
ed subsequent thereto, shall be posted
as of the record date.

(3) With respect to posting certificate
detail from transfer journals received
by the recordkeeping transfer agent
from a co-transfer agent, the time
frames set forth in paragraph (a)(2)
shall commence upon receipt of those
journals by the recordkeeping transfer
agent.

(b) Every recordkeeping transfer
agent shall maintain and keep current
an accurate master securityholder file
and subsidiary files. If such transfer
agent has any record difference, its
master securityholder file and sub-
sidiary files must accurately represent
all relevant debits and credits until the
record difference is resolve. The record-
keeping transfer agent shall exercise
diligent and continuous attention to
resolve all record differences.

(c)(1) Every co-transfer agent shall
dispatch or mail promptly to the rec-
ordkeeping transfer agent a record of
debits and credits for every security
transferred or issued. For the purposes
of this paragraph, ‘‘promptly’’ means
within two business days following
transfer of each security, and, with re-
spect to transfers occurring within five
business days of record date, daily.

(2) Within three business days fol-
lowing the end of each month, every
co-transfer agent shall mail to the rec-
ordkeeping transfer agent for each
issue of securities for which it acts as
a co-transfer agent, a report setting
forth:
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(i) The principal dollar amount of
debt securities or the number of shares
and related market value of equity se-
curities comprising any buy-in exe-
cuted by the co-transfer agent during
the preceding month pursuant to para-
graph (g) of this section; and

(ii) The reason for the buy-in.

(d) Every co-transfer agent shall re-
spond promptly to all inquiries from
the recordkeeping transfer agent re-
garding records required to be dis-
patched or mailed by the co-transfer
agent pursuant to §240.17Ad-10(c). For
the purposes of this paragraph,
“promptly’’ means within five business
days of receipt of an inquiry from a
recordkeeping transfer agent.

(e) Every recordkeeping transfer
agent shall maintain and keep current
an accurate control book for each issue
of securities. A change in the control
book shall not be made except upon
written authorization from a duly au-
thorized agent of the issuer.

(f) Every recordkeeping transfer
agent shall retain a record of all cer-
tificate detail deleted from the master
securityholder file for a period of six
years from the date of deletion. In lieu
of maintaining a hard copy, a record-
keeping transfer agent may comply
with this paragraph by complying with
§240.17Ad-7(f) or §240.17Ad-7(g).

(g)(1) A registered transfer agent, in
the event of any actual physical
overissuance that such transfer agent
caused and of which it has knowledge,
shall, within 60 days of the discovery of
such overissuance, buy in securities
equal to the number of shares in the
case of equity securities or the prin-
cipal dollar amount in the case of debt
securities. During the sixty-day period,
the registered transfer agent shall de-
vote diligent attention to resolving the
overissuance and recovering the cer-
tificates. This paragraph requires a
buy-in only by the transfer agent that
erroneously issued the certificate(s)
giving rise to the physical
overissuance, and applies only to those
physical overissuances created by
transfers or issuances subsequent to
September 30, 1983.

(2) If a transfer agent obtains a letter
from the party holding the overissued
certificates that confirms that the
overissued certificate(s) will be re-
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turned to the transfer agent not later
than thirty days after the expiration of
the sixty-day period, the transfer agent
need not buy in securities by the six-
tieth day. If, however, the certificate(s)
are not returned to the transfer agent
within the additional thirty-day pe-
riod, the transfer agent immediately
must execute the buy-in in accordance
with paragraph (g)(1) of this section.

(3) If the certificates involved are
covered by a surety bond indemnifying
the transfer agent for all expenses in-
curred as a result of actual
overissuance, the transfer agent need
not buy in the securities. The transfer
agent, however, shall devote diligent
attention to resolving the overissuance
and recovering the certificates.

(4) For purposes of this paragraph,
discovery of the overissuance occurs
when the transfer agent identifies the
erroneously issued certificate(s) and
the registered securityholder(s).

(h) Subsequent to the effective date
of this section, registered transfer
agents that:

(1) Assume the maintenance and up-
dating of master securityholder files
from predecessor transfer agents,

(2) HEstablish a new master
securityholder file for a particular
issue, or

(3) Convert from manual to auto-
mated systems,

must carry over any existing certifi-
cate detail required by this section on
the master securityholder file.

A recordkeeping transfer agent shall
not be required to add certificate detail
to the master securityholder file re-
specting certificates issued prior to the
effective date of this section.

(Secs. 2, 17(a), 17TA(d) and 23(a) thereof, 15
U.S.C. 78b, 78q(a), 78q-1(d) and 78w(a))

[48 FR 28246, June 21, 1983, as amended at 51
FR 5708, Feb. 18, 1986]

§240.17Ad-11 Reports regarding aged
record differences, buy-ins and fail-
ure to post certificate detail to mas-
:_glr securityholder and subsidiary

iles.

(a) Definitions. (1) Issuer capitalication
means the market value of the issuer’s
authorized and outstanding equity se-
curities or, with respect to a municipal
securities issuer, the market value of
all debt issues for which the transfer
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agent performs recordkeeping func-
tions on behalf of that issuer, deter-
mined by reference to the control book
and current market prices.

(2) An aged record difference is a
record difference that has existed for
more than thirty calendar days.

(b) Reports to Issuers. (1) Within ten
business days following the end of each
month, every recordkeeping transfer
agent shall report the information
specified in paragraph (d)(1) of this sec-
tion to the persons specified in para-
graph (b)(3) of this section, when the
aggregate market value of aged record
differences in all equity securities
issues or debt securities issues main-
tained on behalf of a particular issuer
exceeds the thresholds set forth in the
table below.

Aggregate market value
of aged record differences
Issuer capitalization exceeds
For equity | For debt se-
securities curities
(1) $5 million or less .................. $50,000 $100,000
(2) Greater than $5 million but
less than $50 million .............. 250,000 500,000
(3) Greater than $50 million but
less than $150 million ............ 500,000 1,000,000
(4) Greater than $150 million ... 1,000,000 2,000,000

(2) Within ten business days fol-
lowing the end of each month (or with-
in ten days thereafter in the case of a
named transfer agent that receives a
report from a service company pursu-
ant to paragraph (b)(3)(i)(C)), every rec-
ordkeeping transfer agent shall report
the information specified in paragraph
(d)(2) of this section to the persons
specified in paragraph (b)(3) of this sec-
tion, with respect to each issue of secu-
rities for which it acts as record-
keeping transfer agent, concerning any
securities bought-in pursuant to
§240.17Ad-10(g) or reported as bought-in
pursuant to §240.17Ad-10(c) during the
preceding month.

(3) The report shall be sent:

(i) By every recordkeeping transfer
agent (other than a recordkeeping
transfer agent that performs transfer
agent functions solely for its own secu-
rities):

(A) To the official performing cor-
porate secretary functions for the
issuer of the securities for which the
aged record difference exists or for
which the buy-in occurred;
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(B) With respect to an issue of munic-
ipal securities, to the chief financial
officer of the issuer of the securities for
which the aged record difference exists
or for which the buy-in occurred; or

(C) If it acts as a service company, to
the named transfer agent; and

(ii) By every named transfer agent
that is engaged by an issuer to main-
tain and update the master
securityholder file:

(A) To the official performing cor-
porate secretary functions for the
issuer of the securities for which the
aged record difference exists or for
which the buy-in occurred; or

(B) With respect to an issue of munic-
ipal securities, to the chief financial
officer of the issuer of the securities for
which the aged record difference exists
or for which the buy-in occurred.

(c) Reports to appropriate regulatory
agencies (1) Within ten business days
following the end of each calendar
quarter, every recordkeeping transfer
agent shall report the information
specified in paragraph (d)(1) of this sec-
tion to its appropriate regulatory agen-
cy in accordance with §240.17Ad-2(h),
when the aggregate market value of
aged record differences for all issues
for which it performs recordkeeping
functions exceeds the thresholds speci-
fied below:

(i) $300,000 if it is a recordkeeping
transfer agent for 5 or fewer issues;

(ii) $500,000 for 6-24 issues;

(iii) $800,000 for 25-49 issues;

(iv) $1 million for 50-74 issues;

(v) $1.2 million for 75-99 issues;

(vi) $1.4 million for 100-499 issues;

(vii) $1.6 million for 500-999 issues;

(viii) $2.6 million for 1,000-1,999
issues; and

(ix) An additional $1 million for each
additional 1,000 issues.

(2) Within ten business days fol-
lowing the end of each calendar quar-
ter, every recordkeeping transfer agent
shall report the information specified
in paragraph (d)(2) of this section to its
appropriate regulatory agency in ac-
cordance with §240.17Ad-2(h), con-
cerning buy-ins of all issues for which
it acts as recordkeeping transfer agent,
when the aggregate market value of all
buy-ins executed pursuant to
§240.17Ad-10(g) during that calendar
quarter exceeds $100,000.
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(3) When the recordkeeping transfer
agent has any debits or credits for se-
curities transferred, purchased, re-
deemed or issued that are unposted to
the master securityholder and/or sub-
sidiary files for more than five business
days after debits and credits are re-
quired to be posted to the master
securityholder file or subsidiary files
pursuant to §240.17Ad-10, it shall im-
mediately report such fact to its appro-
priate regulatory agency in accordance
with §240.17Ad-2(h) and shall state in
that report what steps have been, and
are being, taken to correct the situa-
tion.

(d) Content of reports. (1) Each report
pursuant to paragraphs (b)(1) and (c)(1)
of this section shall set forth with re-
spect to each issue of securities:

(i) The principal dollar amount and
related market value of debt securities
or the number of shares and related
market value of equity securities com-
prising the aged record difference (in-
cluding information concerning aged
record differences existing as of the ef-
fective date of this section);

(ii) The reasons for the aged record
difference; and

(iii) The steps being taken or to be
taken to resolve the aged record dif-
ference.

(2) Each report pursuant to para-
graphs (b)(2) and (c)(2) of this section
shall set forth with respect to each
issue of securities:

(i) The principal dollar amount of
debt securities and related market
value or the number of shares and re-
lated market value of equity securities
comprising any buy-in executed pursu-
ant to §240.17Ad-10(g);

(ii) The party that executed the buy-
in; and

(iii) The reason for the buy-in.

(e) For purposes of this section, the
market value of an issue shall be deter-
mined as of the last business day on
which market value information is
available during the reporting period.

(f) A copy of any report required
under this section shall be retained by
the reporting transfer agent for a pe-
riod of not less than three years, the
first year in an easily accessible place.

(Secs. 2, 17(a), 17TA(d) and 23(a) thereof, 15
U.S.C. 78b, 78q(a), 78q-1(d) and 78w(a))

[48 FR 28247, June 21, 1983]
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§240.17Ad-12 Safeguarding of funds
and securities.

(a) Any registered transfer agent
that has custody or possession of any
funds or securities related to its trans-
fer agent activities shall assure that:

(1) All such securities are held in
safekeeping and are handled, in light of
all facts and circumstances, in a man-
ner reasonably free from risk of theft,
loss or destruction (other than by a
transfer agent’s certificate destruction
procedures pursuant to §240.17Ad-19);
and

(2) All such funds are protected, in
light of all facts and circumstances,
against misuse. In evaluating which
particular safeguards and procedures
must be employed, the cost of the var-
ious safeguards and procedures as well
as the nature and degree of potential
financial exposure are two relevant
factors.

(b) For purposes of this section, the
term securities shall have the same
meaning as the term securities certifi-
cate as defined in §240.17f-1(a)(6).

(Secs. 2, 17(a), 17TA(d) and 23(a) thereof, 15
U.S.C. 78b, 78q(a), 78q-1(d) and 78w(a))

[48 FR 28248, June 21, 1983, as amended at 68
FR 74401, Dec. 23, 2003]

§240.17Ad-13 Annual study and eval-
uation of internal accounting con-
trol.

(a) Accountant’s report. Every reg-
istered transfer agent, except as pro-
vided in paragraph (d) of this section,
shall file annually with the Commis-
sion and the transfer agent’s appro-
priate regulatory agency in accordance
with §240.17Ad-2(h), a report specified
in paragraph (a)(1) of this section pre-
pared by an independent accountant
concerning the transfer agent’s system
of internal accounting control and re-
lated procedures for the transfer of
record ownership and the safeguarding
of related securities and funds. That re-
port shall be filed within 90 calendar
days of the date of the study and eval-
uation set forth in paragraph (a)(1).

(1) The accountant’s report shall:

(i) State whether the study and eval-
uation was made in accordance with
generally accepted auditing standards
using the criteria set forth in para-
graph (a)(3) of this section;
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(ii) Describe any material inadequa-
cies found to exist as of the date of the
study and evaluation and any correc-
tive action taken, or if no material in-
adequacy existed, the report shall so
state;

(iii) Comment on the current status
of any material inadequacy described
in the immediately preceding report;
and

(iv) Indicate the date of the study
and evaluation.

(2) The study and evaluation of the
transfer agent’s system of internal ac-
counting control for the transfer of
record ownership and the safeguarding
of related securities and funds shall
cover the following:

(i) Transferring securities related to
changes of ownership (i.e., cancellation
of certificates or other instruments ev-
idencing prior ownership and issuance
of certificates or instruments evidenc-
ing current ownership);

(ii) Registering changes of ownership
on the books and records of the issuer;

(iii) Transferring record ownership as
a result of corporate actions (e.g.,
issuance, retirement, redemption, lig-
uidation, conversion, exchange, tender
offer or other types of reorganization);

(iv) Dividend disbursement or inter-
est paying-agent activities;

(v) Administering dividend reinvest-
ment programs; and

(vi) Distributing statements respect-
ing initial offerings of securities.

(3) For purposes of this report, the
objectives of a transfer agent’s system
of internal accounting control for the
transfer of record ownership and the
safeguarding of related securities and
funds should be to provide reasonable,
but not absolute, assurance that secu-
rities and funds are safeguarded
against loss from unauthorized use or
disposition and that transfer agent ac-
tivities are performed promptly and ac-
curately. For purposes of this report, a
material inadequacy is a condition for
which the independent accountant be-
lieves that the prescribed procedures or
the degree of compliance with them do
not reduce to a relatively low level the
risk that errors or irregularities, in
amounts that would have a significant
adverse effect on the transfer agent’s
ability promptly and accurately to
transfer record ownership and safe-
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guard related securities and funds,
would occur or not be detected within
a timely period by employees in the
normal course of performing their as-
signed functions. Occurrence of errors
or irregularities more frequently than
in isolated instances may be evidence
that the system has a material inad-
equacy. A significant adverse effect on
a transfer agent’s ability promptly and
accurately to transfer record owner-
ship and safeguard related securities
and funds could result from any condi-
tion or conditions that individually, or
taken as a whole, would reasonably be
expected to:

(i) Inhibit the transfer agent from
promptly and accurately discharging
its responsibilities under its contrac-
tual agreement with the issuer;

(ii) Result in material financial loss
to the transfer agent; or

(iii) Result in a violation of
§240.17Ad-2, 17TAd-10 or 17Ad-12(a).

(b) Notice of corrective action. If the
accountant’s report describes any ma-
terial inadequacy, the transfer agent
shall, within sixty calendar days after
receipt of the report, notify the Com-
mission and its appropriate regulatory
agency in writing regarding the correc-
tive action taken or proposed to be
taken.

(c) Record retention. The accountant’s
report and any documents required by
paragraph (b) of this section shall be
maintained by the transfer agent for at
least three years, the first year in an
easily accessible place.

(d) Ezxemptions. The requirements of
§240.17Ad-13 shall not apply to reg-
istered transfer agents that qualify for
exemptions pursuant to this paragraph,
17Ad-13(d).

(1) A registered transfer agent shall
be exempt if it performs transfer agent
functions solely for:

(i) Its own securities;

(ii) Securities issued by a subsidiary
in which it owns 51% or more of the
subsidiary’s capital stock; and

(iii) Securities issued by another cor-
poration that owns 51% or more of the
capital stock of the registered transfer
agent.

(2) A registered transfer agent shall
be exempt if it:

(i) Is an exempt transfer agent pursu-
ant to §240.17AD-4(b); and

603



§240.17Ad-14

(ii) In the case of a transfer agent
that performs transfer agent functions
for redeemable securities issued by
companies registered under section 8 of
the Investment Company Act of 1940,
maintains master securityholder files
consisting of fewer than 1000 share-
holder accounts, in the aggregate, for
each of such issues for which it per-
forms transfer agent functions.

(3) A registered transfer agent shall
be exempt if it is a bank or financial
institution subject to regulation by the
Board of Governors of the Federal Re-
serve System, the Office of the Comp-
troller of the Currency or the Federal
Deposit Insurance Corporation, pro-
vided that it is not notified to the con-
trary by its appropriate regulatory
agency and provided that a report simi-
lar in scope to the requirements of
§240.17Ad-13(a) is prepared for either
the bank’s board of directors or an
audit committee of the board of direc-
tors.

(Secs. 2, 17(a), 17TA(d) and 23(a) thereof, 15
U.S.C. 78b, 78q(a), 78q-1(d) and 78w(a))

[48 FR 28248, June 21, 1983]

§240.17Ad-14 Tender agents.

(a) Establishing book-entry depository
accounts. When securities of a subject
company have been declared eligible by
one or more qualified registered securi-
ties depositories for the services of
those depositories at the time a tender
or exchange offer is commenced, no
registered transfer agent shall act on
behalf of the bidder as a depositary, in
the case of a tender offer, or an ex-
change agent, in the case of an ex-
change offer, in connection with a ten-
der or exchange offer, unless that
transfer agent has established, within
two business days after commencement
of the offer, specially designated ac-
counts. These accounts shall be main-
tained throughout the duration of the
offer, including protection periods,
with all qualified registered securities
depositories holding the subject com-
pany’s securities, for purposes of re-
ceiving from depository participants
securities being tendered to the bidder
by book-entry delivery pursuant to
transmittal letters and other docu-
mentation and for purposes of allowing
tender agents to return to depository
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participants by book-entry movement
securities withdrawn from the offer.

(b) Exclusions. The rule shall not
apply to tender or exchange offers (1)
that are made for a class of securities
of a subject company that has fewer
than (i) 500 security holders of record
for that class, or (ii) 500,000 shares of
that class outstanding; or (2) that are
made exclusively to security holders of
fewer than 100 shares of a class of secu-
rities.

(¢c) Definitions. For purposes of this
rule, (1) the terms subject company,
business day, security holders, and trans-
mittal letter shall be given the meanings
provided in §240.14d-1(b); (2) unless the
context otherwise requires, a tender or
exchange offer shall be deemed to have
commenced as specified in §240.14d-2;
(3) the term bidder shall mean any per-
son who makes a tender or exchange
offer or on whose behalf a tender or ex-
change offer is made; (4) a qualified reg-
istered securities depository shall mean a
registered clearing agency having rules
and procedures approved by the Com-
mission pursuant to section 19 of the
Securities Exchange Act of 1934 to en-
able book-entry delivery of the securi-
ties of the subject company to, and re-
turn of those securities from, the
transfer agent through the facilities of
that securities depository; and (5) the
term depositary refers to that agent of
the bidder receiving securities from
tendering depository participants and
paying those participants for shares
tendered. The term exchange agent re-
fers to the agent performing like func-
tions in connection with an exchange
offer.

(d) Exemptions. The Commission may
exempt from the provisions of this
rule, either unconditionally or on spec-
ified terms and conditions, any reg-
istered transfer agent, tender or ex-
change offer, or class of tender or ex-
change offers, if the Commission deter-
mines that an exemption is consistent
with the public interest, the protection
of investors, the prompt and accurate
clearance and settlement of securities
transactions, the maintenance of fair
and orderly markets, or the removal of
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impediments to a national clearance
and settlement system.

(Secs. 2, 11A(a)(1)(B), 14(d)(4), 15(c)(3), 15(c)(6),
17A(a), 17A(d)(1), and 23(a) of the Securities
Exchange Act of 1934 (156 U.S.C. 78b, 78k—
1(a)(1)(B), "8n(d)(4), T8o(c)(3), T80(c)(6), 78q—
1(a), 78g-1(d)(1) and 78w(a)))

[49 FR 3071, Jan. 25, 1984]

§240.17Ad-15 Signature guarantees.

(a) Definitions. For purposes of this
section, the following terms shall
mean:

(1) Act means the Securities Ex-
change Act of 1934;

(2) Eligible Guarantor
means:

(i) Banks (as that term is defined in
section 3(a) of the Federal Deposit In-
surance Act [12 U.S.C. 1813(a)]);

(ii) Brokers, dealers municipal secu-
rities dealers, municipal securities bro-
kers, government securities dealers,
and government securities brokers, as
those terms are defined under the Act;

(iii) Credit unions (as that term is de-
fined in Section 19 (b)(1)(A) of the Fed-
eral Reserve Act [12 U.S.C. 461(b)]);

(iv) National securities exchanges,
registered securities associations,
clearing agencies, as those terms are
used under the Act; and

(v) Savings associations (as that
term is defined in section 3(b) of the
Federal Deposit Insurance Act [12
U.S.C. 1813(b)]).

(3) Guarantee means a guarantee of
the signature of the person endorsing a
certificated security, or originating an
instruction to transfer ownership of a
security or instructions concerning
transfer of securities.

(b) Acceptance of signature guarantees.
A registered transfer agent shall not,
directly or indirectly, engage in any
activity in connection with a guar-
antee, including the acceptance or re-
jection of such guarantee, that results
in the inequitable treatment of any eli-
gible guarantor institution or a class of
institutions.

(c) Transfer agent’s standards and pro-
cedures. Every registered transfer agent
shall establish:

(1) Written standards for the accept-
ance of guarantees of securities trans-
fers from eligible guarantor institu-
tions; and

Institution
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(2) Procedures, including written
guidelines where appropriate, to ensure
that those standards are used in deter-
mining whether to accept or reject
guarantees from eligible guarantor in-
stitutions. Such standards and proce-
dures shall not establish terms and
conditions (including those pertaining
to financial condition) that, as written
or applied, treat different classes of eli-
gible guarantor institutions inequi-
tably, or result in the rejection of a
guarantee from an eligible guarantor
institution solely because the guar-
antor institution is of a particular type
specified in  paragraphs (a)(2)(i)-
(a)(2)(v) of this section.

(d) Rejection of items presented for
transfer. (1) No registered transfer
agent shall reject a request for transfer
of a certificated or uncertificated secu-
rity because the certificate, instruc-
tion, or documents accompanying the
certificate or instruction includes an
unacceptable guarantee, unless the
transfer agent determines that the
guarantor, if it is an eligible guarantor
institution, does not satisfy the trans-
fer agent’s written standards or proce-
dures.

(2) A registered transfer agent shall
notify the guarantor and the presentor
of the rejection and the reasons for the
rejection within two business days
after rejecting a transfer request be-
cause of a determination that the guar-
antor does not satisfy the transfer
agent’s written standards or proce-
dures. Notification to the presentor
may be accomplished by making the
rejected item available to the
presentor. Notification to the guar-
antor may be accomplished by tele-
phone, facsimile, or ordinary mail.

(e) Record retention. (1) Every reg-
istered transfer agent shall maintain a
copy of the standards and procedures
specified in paragraph (c) of this sec-
tion in an easily accessible place.

(2) Every registered transfer agent
shall make available a copy of the
standards and procedures specified in
paragraph (c) of this section to any
person requesting a copy of such stand-
ards and procedures. The registered
transfer agent shall respond within
three days of a request for such stand-
ards and procedures by sending the re-
questing party a copy of the requested
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transfer agent’s standards and proce-
dures.

(3) Every registered transfer agent
shall maintain, for a period of three
years following the date of the rejec-
tion, a record of transfers rejected, in-
cluding the reason for the rejection,
who the guarantor was and whether the
guarantor failed to meet the transfer
agent’s guarantee standards.

(f) Exclusions. Nothing in this section
shall prohibit a transfer agent from re-
jecting a request for transfer of a cer-
tificated or uncertificated security:

(1) For reasons unrelated to accept-
ance of the guarantor institution;

(2) Because the person acting on be-
half of the guarantor institution is not
authorized by that institution to act
on its behalf, provided that the trans-
fer agent maintains a list of people au-
thorized to act on behalf of that guar-
antor institution; or

(3) Because the eligible guarantor in-
stitution of a type specified in para-
graph (a)(2)(ii) of this section is neither
a member of a clearing corporation nor
maintains net capital of at least
$100,000.

(g) Signature guarantee program. (1) A
registered transfer agent shall be
deemed to comply with paragraph (c)
of this section if its standards and pro-
cedures include:

(i) Rejecting a request for transfer
because the guarantor is neither a
member of nor a participant in a signa-
ture guarantee program; or

(ii) Accepting a guarantee from an el-
igible guarantor institution who, at
the time of issuing the guarantee, is a
member of or participant in a signa-
ture guarantee program.

(2) Within the first six months after
revising its standards and procedures
to include a signature guarantee pro-
gram, the transfer agent shall not re-
ject a request for transfer because the
guarantor is neither a member of nor
participant in a signature guarantee
program, unless the transfer agent has
given that guarantor ninety days writ-
ten notice of the transfer agent’s in-
tent to reject transfers with guaran-
tees from non-participating or non-
member guarantors.

(3) For purposes of paragraph (g) of
this section, the term ‘‘signature guar-
antee program,’”’ means a program, the
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terms and conditions of which the
transfer agent reasonably determines:

(i) To facilitate the equitable treat-
ment of eligible guarantor institutions;
and

(ii) To promote the prompt, accurate
and safe transfer of securities by pro-
viding:

(A) Adequate protection to the trans-
fer agent against risk of financial loss
in the event persons have no recourse
against the eligible guarantor institu-
tion; and

(B) Adequate protection to the trans-
fer agent against the issuance of unau-
thorized guarantees.

[67 FR 1095, Jan. 10, 1992]

§240.17Ad-16 Notice of assumption or
termination of transfer agent serv-
ices.

(a) A registered transfer agent that
ceases to perform transfer agent serv-
ices on behalf of an issuer of securities,
including a registered transfer agent
that ceases to perform transfer agent
services on behalf of an issuer of secu-
rities because of a merger or acquisi-
tion by another transfer agent, shall
send written notice of such termi-
nation to the appropriate qualified reg-
istered securities depository on or be-
fore the later of ten calendar days prior
to the effective date of such termi-
nation or the day the transfer agent is
notified of the effective date of such
termination. Such notice shall include
the full name, address, telephone num-
ber, and Financial Industry Number
Standard (“FINS”) number of the
transfer agent ceasing to perform the
transfer agent services for the issuer;
the issuer’s name; the issue or issues
handled and their CUSIP number(s);
and if known, the name, address, and
telephone number of the transfer agent
that thereafter will provide transfer
services for the issuer. If no successor
transfer agent is known, the notice
shall include the name and address of a
contact person at the issuer.

(b) A registered transfer agent that
changes its name or address or that as-
sumes transfer agent services on behalf
of an issuer of securities, including a
transfer agent that assumes transfer
agent services on behalf of an issuer of
securities because of a merger or acqui-
sition of another transfer agent, shall
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send written notice of such to the ap-
propriate qualified registered securi-
ties depository on or before the later of
ten calendar days prior to the effective
date of such change in status or the
day the transfer agent is notified of the
effective date of such change in status.
A notice regarding a change of name or
address shall include the full name, ad-
dress, telephone number, and FINS
number of the transfer agent and the
location where certificates are received
for transfer. A notice regarding the as-
sumption of transfer agent services on
behalf of an issuer of securities, includ-
ing assumption of transfer agent serv-
ices resulting from the merger or ac-
quisition of another transfer agent,
shall include the full name, address,
telephone number, and FINS number of
the transfer agent assuming the trans-
fer agent services for the issuer; the
issuer’s name; and the issue or issues
handled and their CUSIP number(s).

(c) The notice described in para-
graphs (a) and (b) of this section shall
be delivered by means of secure com-
munication. For purposes of this sec-
tion, secure communication shall in-
clude telegraph, overnight mail, fac-
simile, or any other form of secure
communication.

(d)(1) The appropriate qualified reg-
istered securities depository that re-
ceives notices pursuant to paragraphs
(a) and (b) of this section shall deliver
within 24 hours a copy of such notices
to each qualified registered securities
depository. A qualified registered secu-
rities depository that receives notice
pursuant to this section shall deliver a
copy of such notices to its own partici-
pants within 24 hours.

(2) A qualified registered securities
depository may comply with its notice
requirements under paragraph (d)(1) of
this section by making available the
notice of all material information from
the notice within 24 hours in a manner
set forth in the rules of the qualified
registered securities depository.

(3) A qualified registered securities
depository shall maintain such notices
for a period of not less than two years,
the first six months in an easily acces-
sible place. Such notice shall be made
available to the Commission or other
persons as the Commission may des-
ignate by order.
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(4) A registered transfer agent that
provides notice pursuant to paragraphs
(a) and (b) of this section shall main-
tain such notice for a period of not less
than two years, the first six months in
an easily accessible place.

(e) For purposes of this section, a
qualified registered securities depository
shall mean a clearing agency reg-
istered under section 17A of the Act (15
U.S.C. 78g-1) that performs clearing
agency functions as described in sec-
tion 3(a)(23)(A)(1) of the Act (156 U.S.C.
78c(a)(23)(A)(1)) and that has rules and
procedures concerning its responsi-
bility for maintaining, updating, and
providing appropriate access to the in-
formation it receives pursuant to this
section.

(f) For purposes of this section, an
appropriate qualified registered securities
depository shall mean the qualified reg-
istered securities depository that the
Commission so designates by order or,
in the absence of such designation, the
qualified registered securities deposi-
tory that is the largest holder of record
of all qualified registered securities de-
positories as of the most recent record
date.

[59 FR 63661, Dec. 8, 1994]

§240.17Ad-17 Lost securityholders and
unresponsive payees.

(a)(1) Every recordkeeping transfer
agent whose master securityholder file
includes accounts of lost
securityholders and every broker or
dealer that has customer security ac-
counts that include accounts of lost
securityholders shall exercise reason-
able care to ascertain the correct ad-
dresses of such securityholders. In ex-
ercising reasonable care to ascertain
such lost securityholders’ correct ad-
dresses, each such recordkeeping trans-
fer agent and each such broker or deal-
er shall conduct two database searches
using at least one information data-
base service. The transfer agent,
broker, or dealer shall search by tax-
payer identification number or by
name if a search based on taxpayer
identification number is not reason-
ably likely to locate the
securityholder. Such database searches
must be conducted without charge to a
lost securityholder and with the fol-
lowing frequency:
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(i) Between three and twelve months
of such securityholder becoming a lost
securityholder; and

(ii) Between six and twelve months
after the first search for such lost
securityholder by the transfer agent,
broker, or dealer.

(2) A transfer agent, broker, or dealer
may not use a search method or service
to establish contact with lost
securityholders that results in a charge
to a lost securityholder prior to com-
pleting the searches set forth in para-
graph (a)(1) of this section.

(3) A transfer agent, broker, or dealer
need not conduct the searches set forth
in paragraph (a)(1) of this section for a
lost securityholder if:

(i) It has received documentation
that such securityholder is deceased; or

(ii) The aggregate value of assets
listed in the lost securityholder’s ac-
count, including all dividend, interest,
and other payments due to the lost
securityholder and all securities owned
by the lost securityholder as recorded
in the master securityholder files of
the transfer agent or in the customer
security account records of the broker
or dealer, is less than $25; or

(iii) The securityholder is not a nat-
ural person.

(b) For purposes of this section:

(1) Information data base service means
either:

(1) Any automated data base service
that contains addresses from the entire
United States geographic area, con-
tains the names of at least 50% of the
United States adult population, is in-
dexed by taxpayer identification num-
ber or name, and is updated at least
four times a year; or

(ii) Any service or combination of
services which produces results com-
parable to those of the service de-
scribed in paragraph (b)(1)(i) of this

section in locating lost
securityholders.

(2) Lost securityholder means a
securityholder:

(i) To whom an item of correspond-
ence that was sent to the

securityholder at the address contained
in the transfer agent’s master
securityholder file or customer secu-
rity account records of the broker or
dealer has been returned as undeliver-
able; provided, however, that if such
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item is re-sent within one month to the
lost securityholder, the transfer agent,
broker, or dealer may deem the
securityholder to be a lost
securityholder as of the day the resent
item is returned as undeliverable; and

(ii) For whom the transfer agent,
broker, or dealer has not received in-
formation regarding the
securityholder’s new address.

(c)(1) The paying agent, as defined in
paragraph (c)(2) of this section, shall
provide not less than one written noti-
fication to each unresponsive payee, as
defined in paragraph (c)(3) of this sec-
tion, stating that such unresponsive
payee has been sent a check that has
not yet been negotiated. Such notifica-
tion may be sent with a check or other
mailing subsequently sent to the unre-
sponsive payee but must be provided no
later than seven (7) months (or 210
days) after the sending of the not yet
negotiated check. The paying agent
shall not be required to send a written
notice to an unresponsive payee if such
unresponsive payee would be consid-
ered a lost securityholder by a transfer
agent, broker, or dealer.

(2) The term paying agent shall in-
clude any issuer, transfer agent,
broker, dealer, investment adviser, in-
denture trustee, custodian, or any
other person that accepts payments
from the issuer of a security and dis-
tributes the payments to the holders of
the security.

(3) A securityholder shall be consid-
ered an unresponsive payee if a check is
sent to the securityholder by the pay-
ing agent and the check is not nego-
tiated before the earlier of the paying
agent’s sending the next regularly
scheduled check or the elapsing of six
(6) months (or 180 days) after the send-
ing of the not yet negotiated check. A
securityholder shall no longer be con-
sidered an unresponsive payee when the
securityholder negotiates the check or
checks that caused the securityholder
to be considered an unresponsive payee.

(4) A paying agent shall be excluded
from the requirements of paragraph
(c)(1) of this section where the value of
the not yet negotiated check is less
than $25.

(6) The requirements of paragraph
(c)(1) of this section shall have no ef-
fect on state escheatment laws.
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(d) Every recordkeeping transfer
agent, every broker or dealer that has
customer security accounts, and every
paying agent shall maintain records to
demonstrate compliance with the re-
quirements set forth in this section,
which records shall include written
procedures that describe the transfer
agent’s, broker’s, dealer’s, or paying
agent’s methodology for complying
with this section, and shall retain such
records in accordance with Rule 17Ad-
7(1) (§240.17TAA-7(1)).

[62 FR 52237, Oct. 7, 1997; 63 FR 1884, Jan. 12,
1998, as amended at 68 FR 14316, Mar. 25, 2003;
78 FR 4784, Jan. 23, 2013]

§240.17Ad-18 Year 2000 Reports to be
made by certain transfer agents.

(a) Each registered non-bank transfer
agent must file Part I of Form TA-Y2K
(§249.619 of this chapter) with the Com-
mission describing the transfer agent’s
preparation for Year 2000 Problems.
Part I of Form TA-Y2K shall be filed no
later than August 31, 1998, and April 30,
1999. Part I of Form TA-Y2K shall re-
flect the transfer agent’s preparation
for the Year 2000 as of July 15, 1998, and
March 15, 1999, respectively.

(b) Each registered non-bank transfer
agent, except for those transfer agents
that qualify for the exemption in para-
graph (d) of §240.17Ad-13, must file with
the Commission Part II of Form TA-
Y2K (§249.619 of this chapter) in addi-
tion to Part I of Form TA-Y2K. Part II
of Form TA-Y2K report shall address
the following topics:

(1) Whether the board of directors (or
similar body) of the transfer agent has
approved and funded plans for pre-
paring and testing its computer sys-
tems for Year 2000 Problems;

(2) Whether the plans of the transfer
agent exist in writing and address all
mission critical computer systems of
the transfer agent wherever located
throughout the world;

(3) Whether the transfer agent has as-
signed existing employees, has hired
new employees, or has engaged third
parties to provide assistance in ad-
dressing Year 2000 Problems; and if so,
a description of the work that these
groups of individuals have performed as
of the date of each report;

(4) The current progress on each
stage of preparation for potential prob-
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lems caused by Year 2000 Problems.
These stages are:

(i) Awareness of potential Year 2000
Problems;

(ii) Assessment of what steps the
transfer agent must take to address
Year 2000 Problems;

(iii) Implementation of the steps
needed to address Year 2000 Problems;

(iv) Internal testing of software de-
signed to address Year 2000 Problems,
including the number and description
of the material exceptions resulting
from such testing that are unresolved
as of the reporting date;

(v) Point-to point or industry-wide
testing of software designed to address
Year 2000 Problems (including testing
with other transfer agents, other finan-
cial institutions, and customers), in-
cluding the number and description of
the material exceptions resulting from
such testing that are unresolved as of
the reporting date; and

(vi) Implementation of tested soft-
ware that will address Year 2000 Prob-
lems;

(5) Whether the transfer agent has
written contingency plans in the event
that, after December 31, 1999, it has
computer problems caused by Year 2000
Problems; and

(6) What levels of the transfer agent’s
management are responsible for ad-
dressing potential problems caused by
Year 2000 Problems, including a de-
scription of the responsibilities for
each level of management regarding
the Year 2000 Problems;

(7) Any additional material informa-
tion in both reports concerning its
management of Year 2000 Problems
that could help the Commission assess
the transfer agent’s readiness for the
Year 2000.

(8) Part II of Form TA-Y2K (§249.619
of this chapter) shall be filed no later
than August 31, 1998, and April 30, 1999.
Part II of Form TA-Y2K shall reflect
the transfer agent’s preparation for the
Year 2000 as of July 15, 1998, and March
15, 1999, respectively.

(c) Any non-bank transfer agent that
registers between the adoption of the
final rule and December 31, 1999, must
file with the Commission Part I of
Form TA-Y2K (§249.619 of this chapter)
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no later than 30 days after their reg-
istration becomes effective. New trans-
fer agents whose registration with the
Commission becomes effective between
January 1, 1999, and April 30, 1999,
would be required to file the second re-
port due on April 30, 1999.

(d) For purposes of this section, the
term Year 2000 Problem shall include
problems arising from:

(1) Computer software incorrectly
reading the date “01/01/00’ as being the
year 1900 or another incorrect year;

(2) Computer software incorrectly
identifying a date in the Year 1999 or
any year thereafter;

(3) Computer software failing to de-
tect that the Year 2000 is a leap year;
or

(4) Any other computer software
error that is directly or indirectly
caused by paragraph (d)(1), (2), or (3) of
this section.

(e) For purposes of this section, the
term non-bank transfer agent means a
transfer agent whose:

(1) Appropriate regulatory agency, as
that term is defined by 15 TU.S.C.
78(c)(34)(B), is the Securities and Ex-
change Commission; and

(2) Is not a savings association, as de-
fined by Section 3 of the Federal De-
posit Insurance Act, 12 U.S.C. 1813,
which is regulated by the Office of
Thrift Supervision.

(f) Nature and form of reports. No later
than April 30, 1999, every non-bank
transfer agent required to file Part II
of Form TA-Y2K (§249.619 of this chap-
ter) pursuant to paragraph (b)(8) of this
section shall file with its Form TA-Y2K
an original and two copies of a report
prepared by an independent public ac-
countant regarding the non-bank
transfer agent’s process, as of March
15, 1999, for addressing Year 2000 Prob-
lems with the Commission’s principal
office in Washington, DC. The inde-
pendent public accountant’s report
shall be prepared in accordance with
standards that have been reviewed by
the Commission and that have been
issued by a national organization that
is responsible for promulgating author-
itative accounting and auditing stand-
ards.

[63 FR 37693, July 13, 1998, as amended at 63
FR 58635, Nov. 2, 1998]
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§240.17Ad-19 Requirements for can-
cellation, processing, storage, trans-
portation, and destruction or other
disposition of securities certificates.

(a) Definitions. For purposes of this
section:

(1) The terms cancelled or cancellation
means the process in which a securities
certificate:

(i) Is physically marked to clearly in-
dicate that it no longer represents a
claim against the issuer; and

(ii) Is voided on the records of the
transfer agent.

(2) The term cancelled certificate facil-
ity means any location where securities
certificates are cancelled and there-
after processed, stored, transported, de-
stroyed or otherwise disposed of.

(3) The term certificate number means
a unique identification or serial num-
ber that is assigned and affixed by an
issuer or transfer agent to each securi-
ties certificate.

(4) The term controlled access means
the practice of permitting the entry of
only authorized personnel to areas
where securities certificates are can-
celled and thereafter processed, stored,
transported, destroyed or otherwise
disposed of.

(5) The term CUSIP number means the
unique identification number that is
assigned to each securities issue.

(6) The term destruction means the
physical ruination of a securities cer-
tificate by a transfer agent as part of
the certificate destruction procedures
that make the reconstruction of the
certificate impossible.

(7) The term otherwise disposed of
means any disposition other than by
destruction.

(8) The term securities certificate has
the same meaning that it has in
§240.17f-1(a)(6).

(b) Required procedures for the can-
cellation, storage, transportation, destruc-
tion, or other disposition of securities cer-
tificates. Every transfer agent involved
in the handling, processing, or storage
of securities certificates shall establish
and implement written procedures for
the cancellation, storage, transpor-
tation, destruction, or other disposi-
tion of securities certificates. This re-
quirement applies to any agent that
the transfer agent uses to perform any
of these activities.
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(c) Written procedures. The written
procedures required by paragraph (b) of
this section at a minimum shall pro-
vide that:

(1) There is controlled access to any
cancelled certificate facility;

(2) Each cancelled -certificate be
marked with the word “CANCELLED”’
by stamp or perforation on the face of
the certificate unless the transfer
agent has procedures adopted pursuant
to this rule for the destruction of can-
celled certificates within three busi-
ness days of their cancellation;

(3) A record that is indexed and re-
trievable by CUSIP and certificate
number that contains the CUSIP num-
ber, certificate number with any prefix
or suffix, denomination, registration,
issue date, and cancellation date of
each cancelled certificate;

(4) A record that is indexed and re-
trievable by CUSIP and certificate
number of each destroyed securities
certificate or securities certificate oth-
erwise disposed of, the records must
contain for each destroyed or otherwise
disposed of certificate the CUSIP num-
ber, certificate number with any prefix
or suffix, denomination, registration,
issue date, and cancellation date, and
additionally for any certificate other-
wise disposed of a record of how it was
disposed of, the name and address of
the party to whom it was disposed, and
the date of disposition;

(56) The physical transportation of
cancelled certificates be made in a se-
cure manner and that the transfer
agent maintain separately a record of
the CUSIP number and certificate
number of each certificate in transit;

(6) Authorized personnel of the trans-
fer agent or its designee supervise and
witness the intentional destruction of
any cancelled certificate and retain
copies of all records relating to certifi-
cates which were destroyed; and

(7) Reports to the Lost and Stolen
Securities Program be effected in a
timely and complete manner, as pro-
vided in §240.17f-1 of any cancelled cer-
tificate that is lost, stolen, missing, or
counterfeit.

(d) Recordkeeping. Every transfer
agent subject to this section shall
maintain records that demonstrate
compliance with the requirements set
forth in this section and that describe
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the transfer agent’s methodology for
complying with this section for three
years, the first year in an easily acces-
sible place.

(e) Exemptive authority. Upon written
application or upon its own motion,
the Commission may grant an exemp-
tion from any of the provisions of this
section, either unconditionally or on
specific terms and conditions, to any
transfer agent or any class of transfer
agents and to any securities certificate
or any class of securities certificates.

[68 FR 74401, Dec. 23, 2003]

§240.17Ad-20 Issuer restrictions or
prohibitions on ownership by secu-
rities intermediaries.

(a) Except as provided in paragraph
(c) of this section, no registered trans-
fer agent shall transfer any equity se-
curity registered pursuant to section 12
or any equity security that subjects an
issuer to reporting under section 15(d)
of the Act (156 U.S.C. 78] or 15 U.S.C.
780(d)) if such security is subject to
any restriction or prohibition on trans-
fer to or from a securities intermediary
in its capacity as such.

(b) The term securities intermediary
means a clearing agency registered
under section 17A of the Act (15 U.S.C.
78qg-1) or a person, including a bank,
broker, or dealer, that in the ordinary
course of its business maintains securi-
ties accounts for others in its capacity
as such.

(c) The provisions of this section
shall not apply to any equity security
issued by a partnership as defined in
rule 901(b) of Regulation S-K
(§229.901(b) of this chapter).

[70 FR 70862, Dec. 7, 2004]

§240.17Ad-21T Operational capability
in a Year 2000 environment.

(a) This section applies to every reg-
istered non-bank transfer agent that
uses computers in the conduct of its
business as a transfer agent.

(b)(1) You have a material Year 2000
problem if, at any time on or after Au-
gust 31, 1999:

(i) Any of your mission critical com-
puter systems incorrectly identifies
any date in the Year 1999 or the Year
2000, and
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(ii) The error impairs or, if uncor-
rected, is likely to impair, any of your
mission critical systems under your
control.

(2) You will be presumed to have a
material Year 2000 problem if, at any
time on or after August 31, 1999, you:

(i) Do not have written procedures
reasonably designed to identify, assess,
and remediate any material Year 2000
problems in your mission critical sys-
tems under your control;

(ii) Have not verified your Year 2000
remediation efforts through reasonable
internal testing of your mission crit-
ical systems under your control and
reasonable testing of your external
links under your control; or

(iii) Have not remediated all excep-
tions related to your mission critical
systems contained in any independent
public accountant’s report prepared on
your behalf pursuant to §240.17Ad-18(f).

(c) If you have or are presumed to
have a material Year 2000 problem, you
must immediately notify the Commis-
sion and your issuers of the problem.
You must send this notice to the Com-
mission by overnight delivery to the
Division of Market Regulation, U.S.
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-6628 Attention: Y2K Compliance.

(d)(1) If you are a registered non-
bank transfer agent that has or is pre-
sumed to have a material Year 2000
problem, you may not, on or after Au-
gust 31, 1999, engage in any transfer
agent function, including:

(i) Countersigning such securities
upon issuance;

(ii) Monitoring the issuance of such
securities with a view to preventing
unauthorized issuance;

(iii) Registering the transfer of such
securities;

(iv) Exchanging or converting such
securities; or

(v) Transferring record ownership of
securities by bookkeeping entry with-
out physical issuance of securities cer-
tificates.

(2) Notwithstanding paragraph (d)(1)
of this section, you may continue to
engage in transfer agent functions:

(i) Until December 1, 1999, if you have
submitted a certificate to the Commis-
sion in compliance with paragraph (e)
of this section; or
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(ii) Solely to the extent necessary to
effect an orderly cessation or transfer
of these functions.

(e)(1)(Q) If you are a registered non-
bank transfer agent that has or is pre-
sumed to have a material Year 2000
problem, you may, in addition to pro-
viding the Commission the notice re-
quired by paragraph (c) of this section,
provide the Commission and your
issuers a certificate signed by your
chief executive officer (or an individual
with similar authority) stating:

(A) You are in the process of remedi-
ating your material Year 2000 problem;

(B) You have scheduled testing of
your affected mission critical systems
to verify that the material Year 2000
problem has been remediated, and
specify the testing dates;

(C) The date by which you anticipate
completing remediation of the mate-
rial Year 2000 problem in your mission
critical systems; and

(D) Based on inquiries and to the best
of the chief executive officer’s knowl-
edge, you do not anticipate that the ex-
istence of the material Year 2000 prob-
lem in your mission critical systems
will impair your ability, depending on
the nature of your business, to assure
the prompt and accurate transfer and
processing of securities, the mainte-
nance of master securityholder files, or
the production and retention of re-
quired records; and you anticipate that
the steps referred to in paragraphs
(e)(1)({)(A) through (C) of this section
will result in remedying the material
Year 2000 problem on or before Novem-
ber 15, 1999.

(ii) If the information contained in
any certificate provided to the Com-
mission pursuant to paragraph (e) of
this section is or becomes misleading
or inaccurate for any reason, you must
promptly file an updated certificate
correcting such information. In addi-
tion to the information contained in
the certificate, you may provide the
Commission with any other informa-
tion necessary to establish that your
mission critical systems will not have
material Year 2000 problems on or after
November 15, 1999.

(2) If you have submitted a certifi-
cate pursuant to paragraph (e)(1) of
this section, you must submit a certifi-
cate to the Commission and your
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issuers signed by your chief executive
officer (or an individual with similar
authority) on or before November 15,
1999, stating that, based on inquiries
and to the best of the chief executive
officer’s knowledge, you have remedi-
ated your Year 2000 problem or that
you will cease operations. This certifi-
cate must be sent to the Commission
by overnight delivery to the Division of
Market Regulation, U.S. Securities and
Exchange Commission, 100 F Street,
NE., Washington, DC 20549-6628 Atten-
tion: Y2K Compliance.

(f) Notwithstanding paragraph (d)(2)
of this section, you must comply with
the requirements of paragraph (d)(1) of
this section if you have been so ordered
by the Commission or by a court.

(g) Beginning August 31, 1999, and
ending March 31, 2000, you must make
backup records for all master
securityholder files at the close of each
business day and must preserve these
backup records for a rolling five busi-
ness day period in a manner that will
allow for the transfer and conversion of
the records to a successor transfer
agent. If you have a material Year 2000
problem, you must preserve for at least
one year the five day backup records
immediately preceding the day the
problem was discovered. In addition,
you must make at the close of business
on December 27 through 31, 1999, a
backup copy for all master
securityholder files and preserve these
records for at least one year. Such
backup records must permit the timely
restoration of such systems to their
condition existing prior to experi-
encing the material Year 2000 problem.
Copies of the backup records must be
kept in an easily accessible place but
must not be located with or held in the
same computer system as the primary
records, and you must be able to imme-
diately produce or reproduce them.
You must furnish promptly to a rep-
resentative of the Commission such
legible, true, and complete copies of
those records, as may be requested.

(h) For the purposes of this section:

(1) The term mission critical system
means any system that is necessary,
depending on the nature of your busi-
ness, to assure the prompt and accu-
rate transfer and processing of securi-
ties, the maintenance of master
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securityholder files, and the production
and retention of required records as de-
scribed in paragraph (d) of this section;

(2) The term customer includes an
issuer, transfer agent, or other person
for which you provide transfer agent
services;

(3) The term registered non-bank trans-
fer agent means a transfer agent, whose
appropriate regulatory agency is the
Commission and not the Office of the
Comptroller of the Currency, the Board
of Governors of the Federal Reserve
System, or the Federal Deposit Insur-
ance Corporation; and

(4) The term master securityholder file
has the same definition as defined in
§240.17Ad-9(b).

(i) This temporary section will expire
on July 1, 2001.

[64 FR 42029, Aug. 3, 1999, as amended at 73
FR 32228, June 5, 2008]

§240.17Ad-22 Standards for clearing
agencies.

(a) Definitions. For purposes of this
section:

(1) Central counterparty means a
clearing agency that interposes itself
between the counterparties to securi-
ties transactions, acting functionally
as the buyer to every seller and the
seller to every buyer.

(2) Central securities depository services
means services of a clearing agency
that is a securities depository as de-
scribed in Section 3(a)(23) of the Act (15
U.S.C. T8c(a)(23)(A)).

(3) Participant family means that if a
participant directly, or indirectly
through one or more intermediaries,
controls, is controlled by, or is under
common control with, another partici-
pant then the affiliated participants
shall be collectively deemed to be a
single participant family for purposes
of paragraphs (b)(3) and (d)(14) of this
section.

(4) Normal market conditions as used in
paragraphs (b)(1) and (2) of this section
means conditions in which the ex-
pected movement of the price of
cleared securities would produce
changes in a clearing agency’s expo-
sures to its participants that would be
expected to breach margin require-
ments or other risk control mecha-
nisms only one percent of the time.
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(5) Net capital as used in paragraph
(b)(7T) of this section means net capital
as defined in §240.15¢3-1 for broker-
dealers or any similar risk adjusted
capital calculation for all other pro-
spective clearing members.

(b) A registered clearing agency that
performs central counterparty services
shall establish, implement, maintain
and enforce written policies and proce-
dures reasonably designed to:

(1) Measure its credit exposures to its
participants at least once a day and
limit its exposures to potential losses
from defaults by its participants under
normal market conditions so that the
operations of the clearing agency
would not be disrupted and non-de-
faulting participants would not be ex-
posed to losses that they cannot antici-
pate or control.

(2) Use margin requirements to limit
its credit exposures to participants
under normal market conditions and
use risk-based models and parameters
to set margin requirements and review
such margin requirements and the re-
lated risk-based models and param-
eters at least monthly.

(3) Maintain sufficient financial re-
sources to withstand, at a minimum, a
default by the participant family to
which it has the largest exposure in ex-
treme but plausible market conditions;
provided that a registered clearing
agency acting as a central
counterparty for security-based swaps
shall maintain additional financial re-
sources sufficient to withstand, at a
minimum, a default by the two partici-
pant families to which it has the larg-
est exposures in extreme but plausible
market conditions, in its capacity as a
central counterparty for security-based
swaps. Such policies and procedures
may provide that the additional finan-
cial resources may be maintained by
the security-based swap clearing agen-
cy generally or in separately main-
tained funds.

(4) Provide for an annual model vali-
dation consisting of evaluating the per-
formance of the clearing agency’s mar-
gin models and the related parameters
and assumptions associated with such
models by a qualified person who is
free from influence from the persons
responsible for the development or op-
eration of the models being validated.
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(5) Provide the opportunity for a per-
son that does not perform any dealer or
security-based swap dealer services to
obtain membership on fair and reason-
able terms at the clearing agency to
clear securities for itself or on behalf
of other persons.

(6) Have membership standards that
do not require that participants main-
tain a portfolio of any minimum size or
that participants maintain a minimum
transaction volume.

(7) Provide a person that maintains
net capital equal to or greater than $50
million with the ability to obtain
membership at the clearing agency,
provided that such persons are able to
comply with other reasonable member-
ship standards, with any net capital re-
quirements being scalable so that they
are proportional to the risks posed by
the participant’s activities to the
clearing agency; provided, however,
that the clearing agency may provide
for a higher net capital requirement as
a condition for membership at the
clearing agency if the clearing agency
demonstrates to the Commission that
such a requirement is necessary to
mitigate risks that could not otherwise
be effectively managed by other meas-
ures and the Commission approves the
higher net capital requirement as part
of a rule filing or clearing agency reg-
istration application.

(c) Record of financial resources and
annual audited financial statements. (1)
Each fiscal quarter (based on calcula-
tions made as of the last business day
of the clearing agency’s fiscal quarter),
or at any time upon Commission re-
quest, a registered clearing agency
that performs central counterparty
services shall calculate and maintain a
record, in accordance with §240.17a-1 of
this chapter, of the financial resources
necessary to meet the requirements of
paragraph (b)(3) of this section, and
sufficient documentation to explain
the methodology it uses to compute
such financial resource requirement.

(2) Within 60 days after the end of its
fiscal year, each registered clearing
agency shall post on its Web site its
annual audited financial statements.
Such financial statements shall:

(i) Include, for the clearing agency
and its subsidiaries, consolidated bal-
ance sheets as of the end of the two
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most recent fiscal years and state-
ments of income, changes in stock-
holders’ equity and other comprehen-
sive income and cash flows for each of
the two most recent fiscal years;

(ii) Be prepared in accordance with
U.S. generally accepted accounting
principles, except that for a clearing
agency that is a corporation or other
organization incorporated or organized
under the laws of any foreign country
the consolidated financial statements
may be prepared in accordance with
U.S. generally accepted accounting
principles or International Financial
Reporting Standards as issued by the
International Accounting Standards
Board;

(iii) Be audited in accordance with
standards of the Public Company Ac-
counting Oversight Board by a reg-
istered public accounting firm that is
qualified and independent in accord-
ance with 17 CFR 210.2-01; and

(iv) Include a report of the registered
public accounting firm that complies
with paragraphs (a) through (d) of 17
CFR 210.2-02.

(d) Each registered clearing agency
shall establish, implement, maintain
and enforce written policies and proce-
dures reasonably designed to, as appli-
cable:

(1) Provide for a well-founded, trans-
parent, and enforceable legal frame-
work for each aspect of its activities in
all relevant jurisdictions.

(2) Require participants to have suffi-
cient financial resources and robust
operational capacity to meet obliga-
tions arising from participation in the
clearing agency; have procedures in
place to monitor that participation re-
quirements are met on an ongoing
basis; and have participation require-
ments that are objective and publicly
disclosed, and permit fair and open ac-
cess.

(3) Hold assets in a manner that
minimizes risk of loss or of delay in its
access to them; and invest assets in in-
struments with minimal credit, market
and liquidity risks.

(4) Identify sources of operational
risk and minimize them through the
development of appropriate systems,
controls, and procedures; implement
systems that are reliable, resilient and
secure, and have adequate, scalable ca-
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pacity; and have business continuity
plans that allow for timely recovery of
operations and fulfillment of a clearing
agency’s obligations.

(5) Employ money settlement ar-
rangements that eliminate or strictly
limit the clearing agency’s settlement
bank risks, that is, its credit and 1li-
quidity risks from the use of banks to
effect money settlements with its par-
ticipants; and require funds transfers
to the clearing agency to be final when
effected.

(6) Be cost-effective in meeting the
requirements of participants while
maintaining safe and secure oper-
ations.

(7) Evaluate the potential sources of
risks that can arise when the clearing
agency establishes links either cross-
border or domestically to clear or set-
tle trades, and ensure that the risks
are managed prudently on an ongoing
basis.

(8) Have governance arrangements
that are clear and transparent to fulfill
the public interest requirements in
Section 17A of the Act (15 U.S.C. 78q-1)
applicable to clearing agencies, to sup-
port the objectives of owners and par-
ticipants, and to promote the effective-
ness of the clearing agency’s risk man-
agement procedures.

(9) Provide market participants with
sufficient information for them to
identify and evaluate the risks and
costs associated with using its services.

(10) Immobilize or dematerialize se-
curities certificates and transfer them
by book entry to the greatest extent
possible when the clearing agency pro-
vides central securities depository
services.

(11) Make key aspects of the clearing
agency’s default procedures publicly
available and establish default proce-
dures that ensure that the clearing
agency can take timely action to con-
tain losses and liquidity pressures and
to continue meeting its obligations in
the event of a participant default.

(12) Ensure that final settlement oc-
curs no later than the end of the settle-
ment day; and require that intraday or
real-time finality be provided where
necessary to reduce risks.
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(13) Eliminate principal risk by link-
ing securities transfers to funds trans-
fers in a way that achieves delivery
versus payment.

(14) Institute risk controls, including
collateral requirements and limits to
cover the clearing agency’s credit ex-
posure to each participant family expo-
sure fully, that ensure timely settle-
ment in the event that the participant
with the largest payment obligation is
unable to settle when the clearing
agency provides central securities de-
pository services and extends intraday
credit to participants.

(15) State to its participants the
clearing agency’s obligations with re-
spect to physical deliveries and iden-
tify and manage the risks from these
obligations.

[77 FR 66285, Nov. 2, 2012]

SUSPENSION AND EXPULSION OF
EXCHANGE MEMBERS

§240.19a3-1 [Reserved]

§240.19b-3 [Reserved]

§240.19b—4 Filings with respect to pro-
posed rule changes by self-regu-
latory organizations.

(a) Definitions. As used in this sec-
tion:

(1) The term advance notice means a
notice required to be made by a des-
ignated clearing agency pursuant to
Section 806(e) of the Payment, Clearing
and Settlement Supervision Act (12
U.S.C. 5465(e));

(2) The term designated clearing agen-
cy means a clearing agency that is reg-
istered with the Commission, and for
which the Commission is the Super-
visory Agency (as determined in ac-
cordance with section 803(8) of the Pay-
ment, Clearing and Settlement Super-
vision Act (12 U.S.C. 5462(8)), that has
been designated by the Financial Sta-
bility Oversight Council pursuant to
section 804 of the Payment, Clearing
and Settlement Supervision Act (12
U.S.C. 5463) as systemically important
or likely to become systemically im-
portant;

(3) The term Payment, Clearing and
Settlement Supervision Act means Title
VIII of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act (124
Stat. 1802, 1803, 1807, 1809, 1811, 1814,

17 CFR Ch. Il (4-1-16 Edition)

1816, 1818, 1820, 1821; 12 U.S.C. 5461 et
seq.);

(4) The term proposed rule change has
the meaning set forth in Section
19(b)(1) of the Act (15 U.S.C. 78s(b)(1));

(6) The term security-based swap sub-
mission means a submission of identi-
fying information required to be made
by a clearing agency pursuant to sec-
tion 3C(b)(2) of the Act (15 U.S.C. 78c-
3(b)(2)) for each security-based swap, or
any group, category, type or class of
security-based swaps, that such clear-
ing agency plans to accept for clearing;

(6) The term stated policy, practice, or
interpretation means:

(i) Any material aspect of the oper-
ation of the facilities of the self-regu-
latory organization; or

(ii) Any statement made generally
available to the membership of, to all
participants in, or to persons having or
seeking access (including, in the case
of national securities exchanges or reg-
istered securities associations, through
a member) to facilities of, the self-reg-
ulatory organization (‘‘specified per-
sons’’), or to a group or category of
specified persons, that establishes or
changes any standard, limit, or guide-
line with respect to:

(A) The rights, obligations, or privi-
leges of specified persons or, in the case
of national securities exchanges or reg-
istered securities associations, persons
associated with specified persons; or

(B) The meaning, administration, or
enforcement of an existing rule.

(b)(1) Filings with respect to pro-
posed rule changes by a self-regulatory
organization, except filings with re-
spect to proposed rules changes by self-
regulatory organizations submitted
pursuant to section 19(b)(7) of the Act
(15 U.S.C. 78s(b)(7)), shall be made elec-
tronically on Form 19b4 (17 CFR
249.819).

(2) For purposes of Section 19(b) of
the Act and this rule, a ‘‘business day”’
is any day other than a Saturday, Sun-
day, Federal holiday, a day that the Of-
fice of Personnel Management has an-
nounced that Federal agencies in the
Washington, DC area are closed to the
public, a day on which the Commission
is subject to a Federal government
shutdown or a day on which the Com-
mission’s Washington, DC office is oth-
erwise not open for regular business.
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