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requesting SBA official, and to other
interested SBA program officials.

§121.304 What are the size require-
ments for refinancing an existing
SBA loan?

(a) A concern that applies to refi-
nance an existing SBA loan or guar-
antee will be considered small for the
refinancing even though its size has in-
creased since the date of the original
financing to exceed its applicable size
standard, provided that:

(1) The increase in size is due to nat-
ural growth (as distinguished from
merger, acquisition or similar manage-
ment action); and

(2) SBA determines that refinancing
is necessary to protect the Govern-
ment’s financial interest.

(b) If a concern’s size has increased
other than by natural growth, the con-
cern and its affiliates must be small at
the time the application for refi-
nancing is accepted for processing by
SBA.

§121.305 What size eligibility require-
ments exist for obtaining financial
assistance relating to particular
procurements?

A concern qualified as small for a
particular procurement, including an
8(a) subcontract, is small for financial
assistance directly and primarily relat-
ing to the performance of the par-
ticular procurement.

SI1ZE ELIGIBILITY REQUIREMENTS FOR
GOVERNMENT PROCUREMENT

§121.401 What procurement programs
are subject to size determinations?

The rules set forth in §§121.401
through 121.413 apply to all Federal
procurement programs for which status
as a small business is required or ad-
vantageous, including the small busi-
ness set-aside program, SBA’s Certifi-
cate of Competency program, SBA’s
8(a) Business Development program,
SBA’s HUBZone program, the Women
Owned Small Business (WOSB) Federal
Contract Program, SBA’s Service-Dis-
abled Veteran-Owned Small Business
program, the Small Business Subcon-
tracting program, and the Federal

§121.402

Small Disadvantaged Business (SDB)
program.

[75 FR 62280, Oct. 7, 2010]

§121.402 What size standards are ap-
plicable to Federal Government
Contracting programs?

(a) A concern must not exceed the
size standard for the NAICS code speci-
fied in the solicitation. The con-
tracting officer must specify the size
standard in effect on the date the solic-
itation is issued. If SBA amends the
size standard and it becomes effective
before the date initial offers (including
price) are due, the contracting officer
may amend the solicitation and use the
new size standard.

(b) The procuring agency contracting
officer, or authorized representative,
designates the proper NAICS code and
corresponding size standard in a solici-
tation, selecting the single NAICS code
which best describes the principal pur-
pose of the product or service being ac-
quired. Except for multiple award con-
tracts as set forth in paragraph (c) of
this section, every solicitation, includ-
ing a request for quotations, must con-
tain only one NAICS code and only one
corresponding size standard.

(1) Primary consideration is given to
the industry descriptions in the U.S.
NAICS Manual, the product or service
description in the solicitation and any
attachments to it, the relative value
and importance of the components of
the procurement making up the end
item being procured, and the function
of the goods or services being pur-
chased.

(2) A procurement is usually classi-
fied according to the component which
accounts for the greatest percentage of
contract value. Acquisitions for sup-
plies must be classified under the ap-
propriate manufacturing or supply
NAICS code, not under a Wholesale
Trade or Retail Trade NAICS code. A
concern that submits an offer or quote
for a contract, order, or subcontract
where the NAICS code assigned to the
contract, order, or subcontract is one
for supplies, and furnishes a product it
did not itself manufacture or produce,
is categorized as a nonmanufacturer
and deemed small if it has 500 or fewer
employees and meets the requirements
of §121.406(Db).
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(c) Multiple Award Contracts (see defi-
nition at §125.1).

(1) For a Multiple Award Contract,
the contracting officer must:

(i) Assign the solicitation a single
NAICS code and corresponding size
standard which best describes the prin-
cipal purpose of the acquisition as set
forth in paragraph (b) of this section,
only if the NAICS code will also best
describe the principal purpose of each
order to be placed under the Multiple
Award Contract. If a service NAICS
code has been assigned to the Multiple
Award Contract, then a service NAICS
code must be assigned to the solicita-
tion for the order, including an order
for services that also requires some
supplies; or

(ii) Divide the solicitation into dis-
crete categories (such as Contract Line
Item Numbers (CLINs), Special Item
Numbers (SINs), Sectors, Functional
Areas (FAs), or the equivalent), and as-
sign each discrete category the single
NAICS code and corresponding size
standard that best describes the prin-
cipal purpose of the goods or services
to be acquired under that category
(CLIN, SIN, Sector, FA or equivalent)
as set forth in paragraph (b) of this sec-
tion. A concern must meet the applica-
ble size standard for each category
(CLIN, SIN, Sector, FA or equivalent)
for which it seeks an award as a small
business concern.

(2)(1) The contracting officer must as-
sign a single NAICS code for each order
issued against a Multiple Award Con-
tract. When placing an order under a
Multiple Award Contract with multiple
NAICS codes, the contracting officer
must assign the NAICS code and cor-
responding size standard that best de-
scribes the principle purpose of each
order. In cases like the GSA Schedule,
where an agency can issue an order
against multiple SINs with different
NAICS codes, the contracting officer
must select the single NAICS code that
best represents the acquisition.

(i1) With respect to an order issued
against a multiple award contract, an
agency will receive small business
credit for goaling only if the business
concern awarded the order has rep-
resented its status as small for the un-
derlying multiple award contract for
the same NAICS code as that assigned
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to the order, provided recertification
has not been required or occurred for
the contract or order.

(d) The NAICS code assigned to a pro-
curement and its corresponding size
standard is final unless timely ap-
pealed to SBA’s Office of Hearings and
Appeals (OHA), or unless SBA assigns
an NAICS code or size standard as pro-
vided in paragraph (d) of this section.

(e) An unclear, incomplete or missing
NAICS code designation or size stand-
ard in the solicitation may be clarified,
completed or supplied by SBA in con-
nection with a formal size determina-
tion or size appeal.

(f) Any offeror or other interested
party adversely affected by an NAICS
code designation or size standard des-
ignation may appeal the designations
to OHA under part 134 of this chapter.

[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000; 69 FR 29205, May 21,
2004; 75 FR 61604, Oct. 6, 2010; 76 FR 5683, Feb.
2, 2011; 76 FR 8252, Feb. 11, 2011; 78 FR 61130,
Oct. 2, 2013]

§121.403 Are SBA size determinations
and NAICS code designations bind-
ing on parties?

Formal size determinations and
NAICS code designations made by au-
thorized SBA officials are binding upon
the parties. Opinions otherwise pro-
vided by SBA officials to contracting
officers or others are advisory in na-
ture, and are not binding or appealable.

[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000]

§121.404 When is the size status of a
business concern determined?

(a) SBA determines the size status of
a concern, including its affiliates, as of
the date the concern submits a written
self-certification that it is small to the
procuring activity as part of its initial
offer (or other formal response to a so-
licitation), which includes price.

(1) With respect to Multiple Award
Contracts and orders issued against a
Multiple Award Contract:

(i) SBA determines size at the time of
initial offer (or other formal response
to a solicitation), which includes price,
for a Multiple Award Contract based
upon the size standard set forth in the
solicitation for the Multiple Award
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Contract if a single NAICS codes is as-
signed as set forth in §121.402(c)(i)(A).
If a business is small at the time of
offer for the Multiple Award Contract,
it is small for each order issued against
the contract, unless a contracting offi-
cer requests a new size certification in
connection with a specific order.

(ii) SBA determines size at the time
of initial offer (or other formal re-
sponse to a solicitation), which in-
cludes price, for a Multiple Award Con-
tract based upon the size standard set
forth for each discrete category (e.g.,
CLIN, SIN, Sector, FA or equivalent)
for which a business concern submits
an offer and represents it is small for
the Multiple Award Contract as set
forth in §121.402(c)(i)(B). If the business
concern submits an offer for the entire
Multiple Award Contract, SBA will de-
termine whether it meets the size
standard for each discrete category
(CLIN, SIN, Sector, FA or equivalent).
If a business is small at the time of
offer for a discrete category on the
Multiple Award Contract, it is small
for each order issued against that cat-
egory with the same NAICS code and
corresponding size standard, unless a
contracting officer requests a new size
certification in connection with a spe-
cific order.

(iii) SBA will determine size at the
time of initial offer (or other formal re-
sponse to a solicitation), which in-
cludes price, for an order issued against
a Multiple Award Contract if the con-
tracting officer requests a new size cer-
tification for the order.

(2) With respect to ‘‘Agreements’ in-
cluding Blanket Purchase Agreements
(BPAs) (except for BPAs issued against
a GSA Schedule Contract), Basic
Agreements, Basic Ordering Agree-
ments, or any other Agreement that a
contracting officer sets aside or re-
serves awards to any type of small
business, a concern must qualify as
small at the time of its initial offer (or
other formal response to a solicita-
tion), which includes price, for the
Agreement. Because an Agreement is
not a contract, the concern must also
qualify as small for each order issued
pursuant to the Agreement in order to
be considered small for the order and
for an agency to receive small business
goaling credit for the order.

§121.404

(b) A concern applying to be certified
as a Participant in SBA’s 8(a) Business
Development program (under part 124,
subpart A, of this chapter), as a small
disadvantaged business (under part 124,
subpart B, of this chapter), or as a
HUBZone small business (under part
126 of this chapter) must qualify as a
small business for its primary industry
classification as of the date of its ap-
plication and, where applicable, the
date the SBA program office requests a
formal size determination in connec-
tion with a concern that otherwise ap-
pears eligible for program certifi-
cation.

(c) The size status of an applicant for
a Certificate of Competency (COC) re-
lating to an unrestricted procurement
is determined as of the date of the con-
cern’s application for the COC.

(d) Size status for purposes of compli-
ance with the nonmanufacturer rule
set forth in §121.406(b)(1) and the osten-
sible subcontractor rule set forth in
§121.103(h)(4) is determined as of the
date of the final proposal revision for
negotiated acquisitions and final bid
for sealed bidding.

(e) For subcontracting purposes, a
concern must qualify as small as of the
date that it certifies that it is small for
the subcontract. The applicable size
standard is that which is set forth in
§121.410 and which is in effect at the
time the concern self-certifies that it
is small for the subcontract.

(f) For purposes of architect-engi-
neering or two-step sealed bidding pro-
curements, a concern must qualify as
small as of the date that it certifies
that it is small as part of its initial bid
or proposal (which may or may not in-
clude price).

(g) A concern that represents itself as
a small business and qualifies as small
at the time of its initial offer (or other
formal response to a solicitation),
which includes price, is considered to
be a small business throughout the life
of that contract. This means that if a
business concern is small at the time of
initial offer for a Multiple Award Con-
tract (see §121.1042(c) for designation of
NAICS codes on a Multiple Award Con-
tract), then it will be considered small
for each order issued against the con-
tract with the same NAICS code and
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size standard, unless a contracting offi-
cer requests a new size certification in
connection with a specific order. Where
a concern grows to be other than small,
the procuring agency may exercise op-
tions and still count the award as an
award to a small business. However,
the following exceptions apply:

(1) Within 30 days of an approved con-
tract novation, a contractor must re-
certify its small business size status to
the procuring agency, or inform the
procuring agency that it is other than
small. If the contractor is other than
small, the agency can no longer count
the options or orders issued pursuant
to the contract, from that point for-
ward, towards its small business goals.

(2)(Q) In the case of a merger or acqui-
sition, where contract novation is not
required, the contractor must, within
30 days of the transaction becoming
final, recertify its small business size
status to the procuring agency, or in-
form the procuring agency that it is
other than small. If the contractor is
other than small, the agency can no
longer count the options or orders
issued pursuant to the contract, from
that point forward, towards its small
business goals. The agency and the
contractor must immediately revise all
applicable Federal contract databases
to reflect the new size status.

(ii) Recertification is required:

(A) When a concern acquires or is ac-
quired by another concern;

(B) From both the acquired concern
and the acquiring concern if each has
been awarded a contract as a small
business; and

(C) From a joint venture when an ac-
quired concern, acquiring concern, or
merged concern is a participant in a
joint venture that has been awarded a
contract or order as a small business.

(3) For the purposes of contracts (in-
cluding Multiple Award Contracts)
with durations of more than five years
(including options), a contracting offi-
cer must request that a business con-
cern recertify its small business size
status no more than 120 days prior to
the end of the fifth year of the con-
tract, and no more than 120 days prior
to exercising any option thereafter. If
the contractor certifies that it is other
than small, the agency can no longer
count the options or orders issued pur-
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suant to the contract towards its small
business prime contracting goals. The
agency and the contractor must imme-
diately revise all applicable Federal
contract databases to reflect the new
size status.

(i) A business concern that certified
itself as other than small, either ini-
tially or prior to an option being exer-
cised, may recertify itself as small for
a subsequent option period if it meets
the applicable size standard.

(ii) Re-certification does not change
the terms and conditions of the con-
tract. The Ilimitations on subcon-
tracting, non-manufacturer and sub-
contracting plan requirements in effect
at the time of contract award remain
in effect throughout the life of the con-
tract. However, a contracting officer
may require a subcontracting plan if a
prime contractor’s size status changes
from small to other than small as a re-
sult of a size recertification.

(iii) A request for a size re-certifi-
cation shall include the size standard
in effect at the time of re-certification
that corresponds to the NAICS code
that that was initially assigned to the
contract.

(iv) A contracting officer must assign
a NAICS code and size standard to each
order under a long-term contract. The
NAICS code and size standard assigned
to an order must correspond to a
NAICS code and size standard assigned
to the underlying long-term contract
and must be assigned in accordance
with §§121.402(b) and (c). A concern will
be considered small for that order only
if it certified itself as small under the
same or lower size standard.

(v) Where the contracting officer ex-
plicitly requires concerns to recertify
their size status in response to a solici-
tation for an order, SBA will determine
size as of the date the concern submits
its self-representation as part of its re-
sponse to the solicitation for the order.

(4) The requirements in paragraphs
(2)1), (2), and (3) of this section apply
to Multiple Award Contracts. However,
if the Multiple Award Contract was
set-aside for small businesses, partially
set-aside for small businesses, or re-
served for small business, then in the
case of a contract novation, or merger
or acquisition where no novation is re-
quired, where the resulting contractor
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is now other than small, the agency
cannot count any new orders issued
pursuant to the contract, from that
point forward, towards its small busi-
ness goals. This includes set-asides,
partial set-asides, and reserves for 8(a)
BD Participants, HUBZone SBCs,
SDVO SBCs, and ED/WOSBs.

(5) If during contract performance a
subcontractor performs primary and
vital requirements of a contract, the
contractor and its ostensible subcon-
tractor will be treated as joint ven-
turers. See §121.103(h)(4). If the two
firms exceed the applicable size stand-
ard in the aggregate, the contractor
cannot continue to certify as small for
that contract or for any task order
under that contract.

(h) A follow-on or renewal contract is
a new contracting action. As such, size
is determined as of the date the con-
cern submits a written self-certifi-
cation that it is small to the procuring
agency as part of its initial offer in-
cluding price for the follow-on or re-
newal contract.

[69 FR 29205, May 21, 2004, as amended at 71
FR 19813, Apr. 18, 2006; 71 FR 66443, Nov. 15,
2006; 76 FR 5683, Feb. 2, 2011; 76 FR 8252, Feb.
11, 2011; 78 FR 42403, July 16, 2013; 78 FR 38817,
June 28, 2013; 78 FR 61131, Oct. 2, 2013]

EDITORIAL NOTE: At 78 FR 61131, Oct. 2,
2013, §121.404(b) was amended by removing
‘‘date of certification by SBA’ and adding in
its place ‘‘date the Director of the Division
of Program Certification and Eligibility or
the Associate Administrator for Business De-
velopment requests a formal size determina-
tion in connection with a concern that is
otherwise eligible for program certifi-
cation.”; however, the amendment could not
be incorporated because those words do not
exist in the paragraph.

§121.405 May a business concern self-
certify its small business size sta-
tus?

(a) A concern must self-certify it is
small under the size standard specified
in the solicitation, or as clarified, com-
pleted or supplied by SBA pursuant to
§121.402(d).

(b) A contracting officer may accept
a concern’s self-certification as true
for the particular procurement in-
volved in the absence of a written pro-
test by other offerors or other credible
information which causes the con-

§121.406

tracting officer or SBA to question the
size of the concern.

(c) Procedures for protesting the self-
certification of an offeror are set forth
in §§121.1001 through 121.1009.

§121.406 How does a small business
concern qualify to provide manu-
factured products or other supply
items under a small business set-
aside, service-disabled veteran-
owned small business set-aside,
WOSB or EDWOSB set-aside, or 8(a)
contract?

(a) General. In order to qualify as a
small business concern for a small
business set-aside, service-disabled vet-
eran-owned small business set-aside,
WOSB or EDWOSB set-aside, 8(a) con-
tract, partial set-aside, reserve, or set-
aside of orders against a multiple
award contract to provide manufac-
tured products or other supply items,
an offeror must either:

(1) Be the manufacturer or producer
of the end item being procured (and the
end item must be manufactured or pro-
duced in the United States); or

(2) Comply with the requirements of
paragraph (b), (¢) or (d) of this section
as a nonmanufacturer, a kit assembler
or a supplier under Simplified Acquisi-
tion Procedures.

(b) Nonmanufacturers. (1) A firm may
qualify as a small business concern for
a requirement to provide manufactured
products or other supply items as a
nonmanufacturer if it:

(i) Does not exceed 500 employees;

(ii) Is primarily engaged in the retail
or wholesale trade and normally sells
the type of item being supplied;

(iii) Takes ownership or possession of
the item(s) with its personnel, equip-
ment or facilities in a manner con-
sistent with industry practice; and

(iv) Will supply the end item of a
small business manufacturer, processor
or producer made in the United States,
or obtains a waiver of such require-
ment pursuant to paragraph (b)(5) of
this section.

(2) For size purposes, there can be
only one manufacturer of the end item
being acquired. The manufacturer is
the concern which, with its own facili-
ties, performs the primary activities in
transforming inorganic or organic sub-
stances, including the assembly of
parts and components, into the end
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item being acquired. The end item
must possess characteristics which, as
a result of mechanical, chemical or
human action, it did not possess before
the original substances, parts or com-
ponents were assembled or trans-
formed. The end item may be finished
and ready for utilization or consump-
tion, or it may be semifinished as a raw
material to be used in further manufac-
turing. Firms which perform only
minimal operations upon the item
being procured do not qualify as manu-
facturers of the end item. Firms that
add substances, parts, or components
to an existing end item to modify its
performance will not be considered the
end item manufacturer where those
identical modifications can be per-
formed by and are available from the
manufacturer of the existing end item:

(i) SBA will evaluate the following
factors in determining whether a con-
cern is the manufacturer of the end
item:

(A) The proportion of total value in
the end item added by the efforts of the
concern, excluding costs of overhead,
testing, quality control, and profit;

(B) The importance of the elements
added by the concern to the function of
the end item, regardless of their rel-
ative value; and

(C) The concern’s technical capabili-
ties; plant, facilities and equipment;
production or assembly line processes;
packaging and boxing operations; la-
beling of products; and product warran-
ties.

(ii) Firms that provide computer and
other information technology equip-
ment primarily consisting of compo-
nent parts (such as motherboards,
video cards, network cards, memory,
power supplies, storage devices, and
similar items) who install components
totaling less than 50% of the value of
the end item are generally not consid-
ered the manufacturer of the end item.

(3) The nonmanufacturer rule applies
only to procurements that have been
assigned a manufacturing or supply
NAICS code. The nonmanufacturer rule
does not apply to contracts that have
been assigned a service, construction,
or specialty trade construction NAICS
code.

(4) The nonmanufacturer rule applies
only to the supply component of a re-
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quirement classified as a manufac-
turing or supply contract. If a require-
ment is classified as a service contract,
but also has a supply component, the
nonmanufacturer rule does not apply
to the supply component of the re-
quirement.

Example 1 to paragraph (b)(4). A procuring
agency seeks to acquire computer integra-
tion and maintenance services. Included
within that requirement, the agency also
seeks to acquire some computer hardware. If
the procuring agency determines that the
principal nature of the procurement is serv-
ices and classifies the procurement as a serv-
ices procurement, the nonmanufacturer rule
does not apply to the computer hardware
portion of the requirement. This means that
while a contractor must meet the applicable
performance of work requirement set forth
in §125.6 for the services portion of the con-
tract, the contractor does not have to supply
the computer hardware of a small business
manufacturer.

Example 2 to paragraph (b)(4). A procuring
agency seeks to acquire computer hardware,
as well as computer integration and mainte-
nance services. If the procuring agency de-
termines that the principal nature of the
procurement is for supplies and classifies the
procurement as a supply procurement, the
nonmanufacturer rule applies to the com-
puter hardware portion of the requirement.
A firm seeking to qualify as a small business
nonmanufacturer must supply the computer
hardware manufactured by a small business.
Because the requirement is classified as a
supply contract, the contractor does not
have to meet the performance of work re-
quirement set forth in §125.6 for the services
portion of the contract.

(56) The Administrator or designee
may waive the requirement set forth in
paragraph (b)(1)(iii) of this section
under the following two circumstances:

(i) The contracting officer has deter-
mined that no small business manufac-
turer or processor reasonably can be
expected to offer a product meeting the
specifications (including period for per-
formance) required by a particular so-
licitation and SBA reviews and accepts
that determination; or

(ii) SBA determines that no small
business manufacturer or processor of
the product or class of products is
available to participate in the Federal
procurement market.

(6) The two waiver possibilities iden-
tified in paragraph (b)(5) of this section
are called ‘‘individual”’ and ‘‘class”
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waivers respectively, and the proce-
dures for requesting and granting them
are contained in §121.1204.

(7) Any SBA waiver of the nonmanu-
facturer rule has no effect on require-
ments external to the Small Business
Act which involve domestic sources of
supply, such as the Buy American Act.

(c) Kit assemblers. (1) Where the man-
ufactured item being acquired is a kit
of supplies or other goods provided by
an offeror for a special purpose, the of-
feror cannot exceed 500 employees, and
50 percent of the total value of the
components of the kit must be manu-
factured by business concerns in the
United States which are small under
the size standards for the NAICS codes
of the components being assembled.
The offeror need not itself be the man-
ufacturer of any of the items assem-
bled.

(2) Where the Government has speci-
fied an item for the kit which is not
produced by U.S. small business con-
cerns, such item shall be excluded from
the calculation of total value in para-
graph (c¢)(1) of this section.

(d) Simplified Acquisition Procedures
and Orders Set-Aside Against Full and
Openly Competed Multiple Award Con-
tracts. Where the procurement of sup-
plies or manufactured items is proc-
essed under Simplified Acquisition
Procedures as defined in FAR 13.101 (48
CFR 13.101), or an order for supplies or
manufactured items is set-aside
against a full and openly competed
multiple award contract, and the an-
ticipated cost will not exceed $25,000,
the offeror does not have to supply the
end product of a small business con-
cern. However, the product acquired
must be manufactured or produced in
the United States, and the small busi-
ness offeror must meet the require-
ments of paragraph (b)(1)({)
through(b)(1)(iv) of this section. The
offeror need not itself be the manufac-
turer of any of the items acquired.

(e) These requirements do not apply
to small business concern subcontrac-
tors.

[61 FR 3286, Jan. 31, 1996; 61 FR 7986, Mar. 1,
1996, as amended at 656 FR 30863, May 15, 2000;
69 FR 29205, May 21, 2004; 76 FR 8252, Feb. 11,
2011; 78 FR 61132, Oct. 2, 2013]

§121.409

§121.407 What are the size procedures
for multiple item procurements?

If a procurement calls for two or
more specific end items or types of
services with different size standards
and the offeror may submit an offer on
any or all end items or types of serv-
ices, the offeror must meet the size
standard for each end item or service
item for which it submits an offer. If
the procurement calls for more than
one specific end item or type of service
and an offeror is required to submit an
offer on all items, the offeror may
qualify as a small business for the pro-
curement if it meets the size standard
of the item which accounts for the
greatest percentage of the total con-
tract value.

§121.408 What are the size procedures
for SBA’s Certificate of Competency
Program?

(a) A firm which applies for a COC
must file an ‘‘Application for Small
Business Size Determination” (SBA
Form 355). If the initial review of SBA
Form 355 indicates the applicant, in-
cluding its affiliates, is small for pur-
poses of the COC program, SBA will
process the application for COC. If the
review indicates the applicant, includ-
ing its affiliates, is other than small,
SBA will initiate a formal size deter-
mination as set forth in §121.1009. In
such a case, SBA will not further proc-
ess the COC application until a formal
size determination is made.

(b) A concern is ineligible for a COC
if a formal SBA size determination
finds the concern other than small.

§121.409 What size standard applies in
an unrestricted procurement for
Certificate of Competency pur-
poses?

For the purpose of receiving a Cer-
tificate of Competency in an unre-
stricted procurement, the applicable
size standard is that corresponding to
the NAICS code set forth in the solici-
tation. For a manufactured product, a
concern must also furnish a domesti-
cally produced or manufactured prod-
uct, regardless of the size status of the
product manufacturer. The offeror need
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not be the manufacturer of any of the
items acquired.

[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000]

§121.410 What are the size standards
for SBA’s Section 8(d) Subcon-
tracting Program?

For subcontracting purposes pursu-
ant to sections 8(d) of the Small Busi-
ness Act, a concern is small for sub-
contracts which relate to Government
procurements if it does not exceed the
size standard for the NAICS code that
the prime contractor believes best de-
scribes the product or service being ac-
quired by the subcontract. However,
subcontracts for engineering services
awarded under the National Energy
Policy Act of 1992 have the same size
standard as Military and Aerospace
Equipment and Military Weapons
under NAICS code 541330.

[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000; 69 FR 29205, May 21,
2004; 74 FR 46313, Sept. 9, 2009]

§121.411 What are the size procedures
for SBA’s Section 8(d) Subcon-
tracting Program?

(a) Prime contractors may rely on
the information contained in the Sys-
tem for Award Management (SAM) (or
any successor system or equivalent
database maintained or sanctioned by
SBA) as an accurate representation of
a concern’s size and ownership charac-
teristics for purposes of maintaining a
small business source list.

(b) Even if a concern is on a small
business source list, it must still qual-
ify and self-certify as a small business
at the time it submits its offer as a sec-
tion 8(d) subcontractor. Prime contrac-
tors may accept a subcontractor’s elec-
tronic self-certifications as to size, if
the subcontract contains a clause
which provides that the subcontractor
verifies by submission of the offer that
the size or socioeconomic representa-
tions and certifications made in SAM
(or any successor system) are current,
accurate and complete as of the date of
the offer for the subcontract. Prime
contractors or subcontractors may not
require the use of SAM (or any suc-
cessor system) for purposes of rep-
resenting size or socioeconomic status
in connection with a subcontract.
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(c) Upon determination of the suc-
cessful subcontract offeror for a com-
petitive subcontract, but prior to
award, the prime contractor must in-
form each unsuccessful subcontract of-
feror in writing of the name and loca-
tion of the apparent successful offeror.

(d) The self-certification of a concern
subcontracting or proposing to sub-
contract under section 8(d) of the
Small Business Act may be protested
by the contracting officer, the prime
contractor, the appropriate SBA offi-
cial or any other interested party.

(e) Presumption of Loss Based on the
Total Amount Ezxpended. In every con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant which is
set aside, reserved, or otherwise classi-
fied as intended for award to small
business concerns, there shall be a pre-
sumption of loss to the United States
based on the total amount expended on
the contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant
whenever it is established that a busi-
ness concern other than a small busi-
ness concern willfully sought and re-
ceived the award by misrepresentation.

(f) Deemed Certifications. The fol-
lowing actions shall be deemed affirm-
ative, willful and intentional certifi-
cations of small business size and sta-
tus:

(1) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set
aside, or otherwise classified as in-
tended for award to small business con-
cerns.

(2) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a small business con-
cern.

(3) Registration on any Federal elec-
tronic database for the purpose of
being considered for award of a Federal
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grant, contract, subcontract, coopera-
tive agreement, or cooperative re-
search and development agreement, as
a small business concern.

(g) Signature Requirement. Each offer,
proposal, bid, or application for a Fed-
eral contract, subcontract, or grant
shall contain a certification con-
cerning the small business size and sta-
tus of a business concern seeking the
Federal contract, subcontract or grant.
An authorized official must sign the
certification on the same page con-
taining the size status claimed by the
concern.

(h) Limitation of Liability. Paragraphs
(d) through (f) of this section may be
determined not to apply in the case of
unintentional errors, technical mal-
functions, and other similar situations
that demonstrate that a misrepresen-
tation of size was not affirmative, in-
tentional, willful or actionable under
the False Claims Act, 31 U.S.C. §§3729,
et seq. A prime contractor acting in
good faith should not be held liable for
misrepresentations made by its sub-
contractors regarding the subcontrac-
tors’ size. Relevant factors to consider
in making this determination may in-
clude the firm’s internal management
procedures governing size representa-
tion or certification, the clarity or am-
biguity of the representation or certifi-
cation requirement, and the efforts
made to correct an incorrect or invalid
representation or certification in a
timely manner. An individual or firm
may not be held liable where govern-
ment personnel have erroneously iden-
tified a concern as small without any
representation or certification having
been made by the concern and where
such identification is made without the
knowledge of the individual or firm.

(1) Penalties for Misrepresentation. (1)
Suspension or debarment. The SBA sus-
pension and debarment official or the
agency suspension and debarment offi-
cial may suspend or debar a person or
concern for misrepresenting a firm’s
size status pursuant to the procedures
set forth in 48 CFR subpart 9.4.

(2) Civil Penalties. Persons or concerns
are subject to severe penalties under
the False Claims Act, 31 U.S.C. 3729-
3733, and under the Program Fraud
Civil Remedies Act, 331 U.S.C. 3801-
3812, and any other applicable laws.

§121.502

(3) Criminal Penalties. Persons or con-
cerns are subject to severe criminal
penalties for knowingly misrepre-
senting the small business size status
of a concern in connection with pro-
curement programs pursuant to section
16(d) of the Small Business Act, 15
U.S.C. 645(d), as amended, 18 U.S.C.
1001, 18 U.S.C. 287, and any other appli-
cable laws. Persons or concerns are
subject to criminal penalties for know-
ingly making false statements or mis-
representations to SBA for the purpose
of influencing any actions of SBA pur-
suant to section 16(a) of the Small
Business Act, 15 U.S.C. 645(a), as
amended, including failure to correct
“‘continuing representations’ that are
no longer true.

[61 FR 3286, Jan. 31, 1996, as amended at 69
FR 29205, May 21, 2004; 78 FR 42403, July 16,
2013; 78 FR 38817, June 28, 2013; 79 FR 29661,
May 23, 2014]

§121.412 What are the size procedures
for partial small business set-
asides?

A firm is required to meet size stand-
ard requirements only for the small
business set-aside portion of a procure-
ment, and is not required to qualify as
a small business for the unrestricted
portion.

§121.413 [Reserved]

S1ZE ELIGIBILITY REQUIREMENTS FOR
SALES OR LEASE OF GOVERNMENT
PROPERTY

§121.501 What programs for sales or
leases of Government property are
subject to size determinations?

Sections 121.501 through 121.512 apply
to small business size determinations
for the purpose of the sale or lease of
Government property, including the
Timber Sales Program, the Special
Salvage Timber Sales Program, and
the sale of Government petroleum, coal
and uranium.

§121.502 What size standards are ap-
plicable to programs for sales or
leases of Government property?

(a) Unless otherwise specified in this
part—

(1) A concern primarily engaged in
manufacturing is small for sales or

411



		Superintendent of Documents
	2020-01-19T02:05:08-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




