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§614.4345 Guaranty agreements.

Guaranty agreements under which a
percentage of the risk associated with
specific loans is assumed may be en-
tered into by or among System banks
and associations.

[49 FR 48910, Dec. 17, 1984, as amended at 54
FR 1151, Jan. 12, 1989; 54 FR 50736, Dec. 11,
1989]

Subpart J—Lending and Leasing
Limits

SOURCE: 58 FR 40321, July 28, 1993, unless
otherwise noted.

§614.4350 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

(a) Borrower means an individual,
partnership, joint venture, trust, cor-
poration, or other business entity to
which an institution has made a loan
or a commitment to make a loan either
directly or indirectly. Excluded are a
Farm Credit System association or
other financing institution that com-
ply with the criteria in section 1.7(b) of
the Act and the regulations in subpart
P of this part. For the purposes of this
subpart, the term ‘‘borrower’’ includes
any customer to whom an institution
has made a lease or a commitment to
make a lease.

(b) Commitment means a legally bind-
ing obligation to extend credit, enter
into lease financing, purchase or par-
ticipate in loans or leases, or pay the
obligation of another, which becomes
effective at the time such commitment
is made.

(c) Loan means any extension of, or
commitment to extend, credit author-
ized under the Act whether it results
from direct negotiations between a
lender and a borrower or is purchased
from or discounted for another lender.
This includes participation interests.
The term ‘‘loan’ includes loans and
leases outstanding, obligated but
undisbursed commitments to lend or
lease, contracts of sale, notes receiv-
able, other similar obligations, guaran-
tees, and all types of leases. An institu-
tion ‘“makes a loan or lease’ when it
enters into a commitment to lend or
lease, advances new funds, substitutes
a different borrower or lessee for a bor-

§614.4351

rower or lessee who is released, or
where any other person’s liability is
added to the outstanding loan, lease or
commitment.

(d) Primary liability means an obliga-
tion to repay that is not conditioned
upon an unsuccessful prior demand on
another party.

(e) Secondary liability means an obli-
gation to repay that only arises after
an unsuccessful demand on another
party.

[68 FR 40321, July 28, 1993, as amended at 64
FR 34517, June 28, 1999]

§614.4351 Computation of lending and
leasing limit base.

(a) Lending and leasing limit base. An
institution’s lending and leasing limit
base is composed of the permanent cap-
ital of the institution, as defined in
§615.5201 of this chapter, with adjust-
ments applicable to the institution
provided for in §615.5207 of this chapter,
and with the following further adjust-
ments:

(1) Where one institution invests in
another institution in connection with
the sale of a loan participation inter-
est, the amount of investment in the
institution purchasing this participa-
tion interest that is owned by the in-
stitution originating the loan shall be
counted in the lending and leasing
limit base of the originating institu-
tion and shall not be counted in the
lending and leasing limit base of the
purchasing institution.

(2) Stock protected under section
4.9A of the Act may be included in the
lending and leasing limit base until
January 1, 1998.

(3) Any amounts of preferred stock
not eligible to be included in total sur-
plus as defined in §615.5301(i) of this
chapter must be deducted from the
lending limit base.

(b) Timing of calculation. The lending
limit base will be calculated on a
monthly basis as of the preceding
month end.

[68 FR 40321, July 28, 1993, as amended at 59
FR 37403, July 22, 1994; 64 FR 34517, June 28,
1999; 70 FR 35348, June 17, 2005; 70 FR 53907,
Sept. 13, 2005]
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§614.4352 Farm Credit Banks and ag-
ricultural credit banks.

(a) Farm Credit Banks. No Farm Cred-
it Bank may make or discount a loan
to a borrower if the consolidated
amount of all loans outstanding and
undisbursed commitments to that bor-
rower exceed 15 percent of the bank’s
lending and leasing limit base.

(b) Agricultural credit banks. (1) No ag-
ricultural credit bank may make or
discount a loan to a borrower under the
authority of title I of the Act if the
consolidated amount of all loans out-
standing and undisbursed commit-
ments to that borrower exceed 15 per-
cent of the bank’s lending and leasing
limit base.

(2) No agricultural credit bank may
make or discount a loan to a borrower
under the authority of title III of the
Act if the consolidated amount of all
loans outstanding and undisbursed
commitments to that borrower exceed
the lending and leasing limits pre-
scribed in §614.4355 of this subpart.

[68 FR 40321, July 28, 1993, as amended at 64
FR 34517, June 28, 1999; 76 FR 29997, May 24,
2011]

§614.4353 Direct lender associations.

No direct lender association may
make a loan to a borrower if the con-
solidated amount of all loans out-
standing and undisbursed commit-
ments to that borrower exceed 15 per-
cent of the association’s lending and
leasing limit base.

[68 FR 40321, July 28, 1999, as amended at 64
FR 34517, June 28, 1999; 76 FR 29997, May 24,
2011]

§614.4354 [Reserved]

§614.4355 Banks for cooperatives.

No bank for cooperatives may make
a loan if the consolidated amount of all
loans outstanding and undisbursed
commitments to that borrower exceeds
the following percentages of the lend-
ing and leasing limit base of the bank:

(a) Basic limit. (1) Term loans to eligi-
ble cooperatives: 25 percent.

(2) Term loans to foreign and domes-
tic parties: 10 percent.

(3) Lease loans qualifying under
§614.4020(a)(3) and applying to the les-
see: 25 percent.

12 CFR Ch. VI (1-1-16 Edition)

(4) Standby letters of credit quali-
fying under §614.4810: 35 percent.

(6) Guarantees qualifying
§614.4800: 35 percent.

(6) Seasonal loans exclusive of com-
modity loans qualifying under
§614.4231: 35 percent.

(7) Foreign trade receivables quali-
fying under §614.4700: 50 percent.

(8) Commodity loans qualifying under
§614.4231: 50 percent.

(9) Export and import letters of cred-
it qualifying under §614.4720: 50 per-
cent.

(b) Total limit. (1) The sum of term
and seasonal loans exclusive of com-
modity loans qualifying under
§614.4231: 35 percent.

(2) The sum of paragraphs (a)(1)
through (a)(9) of this section: 50 per-
cent.

[68 FR 40321, July 28, 1993, as amended at 62
FR 51015, Sept. 30, 1997; 64 FR 34517, June 28,
1999; 71 FR 65387, Nov. 8, 2006]

under

§614.4356 Farm Credit Leasing Serv-
ices Corporation.

The Farm Credit Leasing Services
Corporation may enter into a lease
agreement with a lessee if the consoli-
dated amount of all leases and
undisbursed commitments to that les-
see or any related entities does not ex-
ceed 15 percent of its lending and leas-
ing limit base.

[64 FR 34517, June 28, 1999,as amended at 76
FR 29997, May 24, 2011]

§614.4357 Banks for cooperatives look-
through notes.

Where a bank for cooperatives makes
a loan to an eligible borrower that is
secured by notes of individuals or busi-
ness entities, the basic lending limits
provided in §614.4355 may be applied to
each original notemaker rather than to
the loan to the eligible borrower, if:

(a) Each note is current and carries a
full recourse endorsement or uncondi-
tional guarantee by the borrower;

(b) The bank determines the finan-
cial condition, repayment capacity,
and other credit factors of the loan to
the original maker reasonably justify
the credit granted by the endorser; and

(c) The loans are fully supported by
documented loan files, which include,
at a minimum:
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(1) A credit report supporting the
bank’s finding that the financial condi-
tion, repayment capacity, and other
factors of the maker of the notes being
pledged justify the credit extended by
the bank and/or endorser;

(2) A certification by a bank officer
designated for that purpose by the loan
or executive committee that the finan-
cial responsibility of the original
notemaker has been evaluated by the
loan committee and the bank is relying
primarily on each such maker for the
payment of the obligation; and

(3) Other credit information normally
required of a borrower when making
and administering a loan.

[58 FR 40321, July 28, 1993. Redesignated at 64
FR 34517, June 28, 1999]

§614.4358 Computation of obligations.

(a) Inclusions. The computation of
total loans to each borrower for the
purpose of computing their lending and
leasing limit shall include:

(1) The total unpaid principal of all
loans and lease balances outstanding
and the total amount of undisbursed
commitments except as excluded by
paragraph (b) of this section. This
amount shall include loans that have
been charged off on the books of the in-
stitution in whole or in part but have
not been collected, except to the extent
that such amounts are not legally col-
lectible;

(2) Purchased interests in loans, in-
cluding participation interests, to the
extent of the amount of the purchased
interest, including any undisbursed
commitment;

(3) Loans attributed to a borrower in
accordance with §614.4359.

(b) Exclusions. The following loans
when adequately documented in the
loan file, may be excluded from loans
to a borrower subject to the lending
and leasing limit:

(1) Any loan or portion of a loan that
carries a full faith and credit perform-
ance guaranty or surety of any depart-
ment, agency, bureau, board, commis-
sion, or establishment of the United
States government, provided there is
no evidence to suggest that the guar-
anty has become unenforceable and the
institution can demonstrate that it is
in compliance with the terms and con-
ditions of the guaranty.

§614.4358

(2) Any loan or portion of a loan
guaranteed by a Farm Credit System
institution, pursuant to the provisions
of §614.4345 on guaranty agreements.
This exclusion does not apply to the in-
stitution providing the guaranty.

(3) Any loan or portion of a loan that
is secured by bonds, notes, certificates
of indebtedness, or Treasury bills of
the United States or by other obliga-
tions guaranteed as to principal and in-
terest by the United States govern-
ment, provided the loans are fully se-
cured by the current market value of
such obligations. If the market value of
the collateral declines to below the
balance of the loan, and the entire
loan, individually, or when combined
with other loans and undisbursed com-
mitments to or attributed to the bor-
rower, causes the borrower’s total in-
debtedness to exceed the institution’s
lending limit, the institution shall
have 5 business days to bring the loan
into conformance before it shall be
deemed to be in violation of the lend-
ing limit.

(4) Interests in loans sold, including
participation interests, when the sale
agreement meets the following require-
ments:

(i) The interest must be sold without
recourse; and

(ii) The agreement under which the
interest is sold must provide for the
sharing of all payments of principal,
collection expenses, collateral pro-
ceeds, and risk of loss on a pro rata
basis according to the percentage in-
terest in the principal amount of the
loan. Agreements that provide for the
pro rata sharing to commence at the
time of default or similar event, as de-
fined in the agreement under which the
interest is sold, shall be considered to
be pro rata agreements, notwith-
standing the fact that advances are
made and payments are distributed on
a basis other than pro rata prior to
that time.

(5) Interests in leases sold when the
sale agreement provides that:

(i) The interest sold must be:

(A) An undivided interest in all the
lease payments or the residual value of
all the leased property; or

(B) A fractional undivided interest in
the total lease transaction;
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(ii) The interest must be sold without
recourse; and

(iii) Sharing of all lease payments
must be on a pro rata basis according
to the percentage interest in the lease
payments.

(6) Loans sold in their entirety to a
pooler certified by the Federal Agricul-
tural Mortgage Corporation, if an in-
terest in a pool of subordinated partici-
pation interests is purchased to satisfy
the requirements of title VIII of the
Act.

[68 FR 40321, July 28, 1993. Redesignated and
amended at 64 FR 34517, June 28, 1999; 67 FR
1285, Jan. 10, 2002]

§614.4359 Attribution rules.

(a) For the purpose of applying the
lending and leasing limit to the indebt-
edness of a borrower, loans to a related
borrower shall be combined with loans
outstanding to the borrower and at-
tributed to the borrower when any one
of the following three conditions exist:

(1) Liability. (i) The borrower has pri-
mary or secondary liability on a loan
made to the related borrower. The
amount of such loan attributable to
the borrower is limited to the amount
of the borrower’s liability.

(ii) This section does not require at-
tribution of a guarantee taken out of
an abundance of caution. To qualify for
the abundance of caution exception to
the requirements of this subpart, the
institution must document in the loan
file that the loan, when evaluated
under the loan underwriting standards
adopted pursuant to §614.4150 of this
part without considering the guar-
antee, would support the credit deci-
sion under the same basic terms and
conditions.

(iii) For the banks for cooperatives
and agricultural credit banks operating
under title III authorities of the Act,
look-through notes are exempt from
the lending limit provisions provided
they meet the criteria of §614.4357.

(2) Financial interdependence. The op-
erations of a borrower and related bor-
rower are financially interdependent.
Financial interdependence exists if the
borrower is the primary source of re-
payment for a related borrower’s loan,
or if the operations of the borrower and
the related borrower are commingled.

12 CFR Ch. VI (1-1-16 Edition)

(i) The borrower shall be considered
the primary source of repayment on
the loan to the related borrower if the
borrower is obligated to supply 50 per-
cent or more of the related borrower’s
annual gross receipts, and reliance on
the income from one another is such
that, regardless of the solvency and li-
quidity of the borrower’s operations,
the debt service obligation of the re-
lated borrower could not be met if in-
come flow from the borrower is inter-
rupted or terminated. For the purpose
of this paragraph, gross receipts in-
clude, but are not limited to, revenues,
intercompany loans, dividends and cap-
ital contributions.

(ii) The assets or operations of the
borrower and related borrower are con-
sidered to be commingled if they can-
not be separated without materially
impacting the economic survival of the
individual operations and their ability
to repay their loans.

(3) Control. The borrower directly or
indirectly controls the related bor-
rower. A borrower is deemed to control
a related borrower if either paragraph
(a)(3)(i) or (a)3)(ii) of this section
exist:

(i) The borrower, directly or acting
through one or more other persons,
owns 50 percent or more of the stock of
the related borrower; or

(ii) The borrower, directly or acting
through one or more other persons,
owns or has the power to vote 25 per-
cent or more of the voting stock of a
related borrower, and meets at least
one of the following three conditions:

(A) The borrower shares a common
directorate or management with a re-
lated borrower. A common directorate
is deemed to exist when a majority of
the directors, trustees, or other per-
sons performing similar functions of
one borrower also serves the other bor-
rower in a like capacity. A common
management is deemed to exist if any
employee of the borrower holds the po-
sition of chief executive officer, chief
operating officer, chief financial offi-
cer, or an equivalent position in the re-
lated borrower’s organization.

(B) The borrower controls in any
manner the election of a majority of
directors of a related borrower.
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(C) The borrower exercises or has the
power to exercise a controlling influ-
ence over management of a related bor-
rower’s operations through the provi-
sions of management placement or
marketing agreements, or providing
services such as insurance carrier or
bookkeeping.

(b) Each institution shall make pro-
visions for appropriately designating
loans to a related borrower that are
combined with the borrower’s loan and

§614.4360

attributed to the borrower to ensure
that loans to the borrower are within
the lending and leasing limits.

(c) Attribution rules table. For the pur-
poses of applying the lending and leas-
ing limit to the indebtedness of a bor-
rower, loans to a related borrower shall
be combined with loans outstanding to
the borrower and attributed to the bor-
rower when any one of three attribu-
tion rules are met as outlined in Table
1.

TABLE 1
Attribution rule Criteria per §614.4359 Attribute

(A) Liability ....ccccorveerieiereecrees Borrower has primary or secondary liability Yes.*

*to the extent of the borrower’s liabil- | Borrower’s liability is taken out of an abundance of caution .. No.*
ity.

Look-through notes (BC only) ..o No.

(B) Financial Interdependence .......... Source of Repayment:

(Economic survival of the borrower’s | Borrower is obligated to supply 50 percent or more of related borrower’s | Yes.
operation will materially impact annual gross receipts, and reliance on the income from one another
economic survival of the related is such that the debt service of the related borrower could not be met
borrowers operation). if income flow from the borrower is interrupted or terminated.

Commingled Operations:

Assets or operations of the borrowers are commingled and cannot be | Yes.
separated without materially impacting the borrowers’ repayment ca-
pacity

(C) CONrOl ..o The borrower owns 50 percent or more of the stock of the related bor- | Yes.

rower.

(The borrower, directly or indirectly, | The borrower owns or has the power to vote 25 percent or more of the | Yes.
controls the related borrower). voting stock of a related borrower, and

(1) Shares a common directorate or management with a related bor-
rower, or

(2) Controls the election of a majority of directors of a related borrower,
or

(3) Exercises a controlling influence over management of a related bor-
rower’s operations through the provisions of management placement
or marketing agreements, or providing services such as insurance
carrier or bookkeeping.

[68 FR 40321, July 28, 1993, as amended at 62 FR 51015, Sept. 30, 1997. Redesignated and amend-

ed at 64 FR 34517, June 28, 1999]

§614.4360 Lending and leasing limit
violations.

(a) Each loan, except loans that are
grandfathered under the provisions of
§614.4361, shall be in compliance with
the lending and leasing limit on the
date the loan is made, and at all times
thereafter. Except as provided for in
paragraph (b) of this section, loans
which are in violation of the lending
and leasing limit shall comply with the
provisions of §615.5090 of this chapter.

(b) Under the following conditions a
loan that violates the lending and leas-
ing limit shall be exempt from the pro-
visions of §615.5090 of this chapter:

(1) A loan in which the total amount

of principal outstanding and

undisbursed commitments exceed the
lending and leasing limit because of a
decline in permanent capital after the
loan was made.

(2) Loans on which funds are ad-
vanced pursuant to a commitment that
was within the lending and leasing
limit at the time the commitment was
made, even if the lending and leasing
limit subsequently declines.

(3) A loan that exceeds the lending
and leasing limit as a result of the con-
solidation of the debt of two or more
borrowers as a consequence of a merger
or the acquisition of one borrower’s op-
erations by another borrower. Such a
loan may be extended or renewed, for a
period not to exceed 1 year from the
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date of such merger or acquisition, dur-
ing which period the institution may
advance and/or readvance funds not to
exceed the greater of:

(i) 110 percent of the advances to the
borrower in the prior calendar year; or

(ii) 110 percent of the average of the
advances to the borrower in the past 3
calendar years.

(c) For all lending and leasing limit
violations except those exempted under
§614.4360(b)(3), within 90 days of the
identification of the violation, the in-
stitution must develop a written plan
prescribing the specific actions that
will be taken by the institution to
bring the total amount of loans and
commitments outstanding or attrib-
uted to that borrower within the new
lending and leasing limit, and must
document the plan in the loan file.

(d) All leases, except those permitted
under §614.4361, reading ‘‘effective date
of this subpart’ in §614.4361(a) and ‘‘ef-
fective date of these regulations’ in
§614.4361(b) as ‘‘effective date of this
amendment,” must comply with the
lending and leasing limit on the date
the lease is made, and at all times after
that.

(e) Nothing in this section limits the
authority of the FCA to take adminis-
trative action, including, but not lim-
ited to, monetary penalties, as a result
of lending and leasing limit violations.

[68 FR 40321, July 28, 1993. Redesignated and
amended at 64 FR 34517, June 28, 1999]

§614.4361 Transition.

(a) A loan (not including a commit-
ment) made or attributed to a borrower
prior to the effective date of this sub-
part, which does not comply with the
limits contained in this subpart, will
not be considered a violation of the
lending and leasing limits during the
existing contract terms of such loans.
A new loan must conform with the
rules set forth in this subpart. A new
loan includes but is not limited to:

(1) Funds advanced in excess of exist-
ing commitment;

(2) A different borrower is sub-
stituted for a borrower who is subse-
quently released; or

(3) An additional person becomes an
obligor on the loan.

(b) A commitment made prior to the
effective date of these regulations

12 CFR Ch. VI (1-1-16 Edition)

which exceeds the lending and leasing
limit may be funded to the full extent
of the legal commitment. Any ad-
vances that exceed the lending and
leasing limit are subject to the provi-
sions prescribed in §614.4360.

[68 FR 40321, July 28, 1993. Redesignated and
amended at 64 FR 34517, 34518, June 28, 1999]

§614.4362 Loan and lease concentra-
tion risk mitigation policy.

The board of directors of each title I,
II, and III System institution must
adopt and ensure implementation of a
written policy to effectively measure,
limit and monitor exposures to con-
centration risks resulting from the in-
stitution’s lending and leasing activi-
ties.

(a) Policy elements. The policy must
include:

(1) A purpose and objective;

(2) Clearly defined and consistently
used terms;

(3) Quantitative methods to measure
and limit identified exposures to sig-
nificant and reasonably foreseeable
loan and lease concentration risks (as
set forth in paragraph (b) of this sec-
tion); and

(4) Internal controls that delineate
authorities delegated to management,
authorities retained by the board, and
a process for addressing exceptions and
reporting requirements.

(b) Quantitative methods. (1) At a min-
imum, the quantitative methods in-
cluded in the policy must measure and
limit identified exposures to signifi-
cant and reasonably foreseeable con-
centration risks emanating from:

(i) A single borrower;

(ii) A single-industry sector;

(iii) A single counterparty; or

(iv) Other lending activities unique
to the institution because of its terri-
tory, the nature and scope of its activi-
ties and its risk-bearing capacity.

(2) In determining concentration lim-
its, the policy must consider other risk
factors that could identify significant
and reasonably foreseeable loan and
lease losses. Such risk factors could in-
clude borrower risk ratings, the insti-
tution’s relationship with the bor-
rower, the borrower’s knowledge and
experience, loan structure and purpose,
type or location of collateral (includ-
ing loss given default ratings), loans to
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emerging industries or industries out-
side of an institution’s area of exper-
tise, out-of-territory loans, counterpar-
ties, or weaknesses in due diligence
practices.

[76 FR 29997, May 24, 2011]
Subparts K-L [Reserved]

Subpart M—Loan Approval
Requirements

§614.4450 General requirements.

Authority for loan approval is vested
in the Farm Credit banks and associa-
tions.

[61 FR 41947, Nov. 20, 1986]

§614.4460 Loan
bility.

Approval of the following loans is the
responsibility of each district board of
directors. The responsibility may be
discharged by prior approval of such
loans by the appropriate bank board, or
establishment of a policy under which
the authority to approve such loans is
delegated to bank management (except
paragraphs (d) and (e) of this section
which cannot be delegated to manage-
ment). If the approval of such loans is
to be delegated to bank management,
the loans are to be submitted promptly
for post review by the bank board and
a report disclosing all material facts
relating to the credit relationship in-
volved shall be submitted annually by
bank management to the district
board.

(a) Loans to a member of the Farm
Credit Administration Board.

(b) Loans to a member of the district
board.

(c) Loans to a cooperative of which a
member of a bank board of directors is
a member of the board of directors, an
officer, or employee.

(d) Loans to the president of a Farm
Credit bank.

(e) Loans to employees of the Farm
Credit Administration.

(f) Loans where directors, officers or
employees designated above:

(1) Are to receive proceeds of the loan
in excess of an amount prescribed by
an appropriate bank board, or

(2) Are stockholders or owners of eq-
uity in a legal entity to which the loan

approval responsi-

§614.4470

is to be made wherein they have a sig-
nificant personal or beneficial interest
in the loan proceeds thereof or the se-
curity, or

(3) Are endorsers, guarantors or co-
makers in excess of an amount pre-
scribed by an appropriate bank board.

[38 FR 27837, Oct. 9, 1973, as amended at 39 FR
29585, Aug. 16, 1974. Redesignated at 46 FR
51878, Oct. 22, 1981, and amended at 51 FR
41947, Nov. 20, 1986; 54 FR 1151, Jan. 12, 1989;
54 FR 50736, Dec. 11, 1989; 56 FR 2674, Jan. 24,
1991]

§614.4470 Loans subject to bank ap-
proval.

(a) The following loans (unless such
loans are of a type prohibited under
part 612) shall be subject to prior ap-
proval of the bank supervising the as-
sociation in which the loan application
originates:

(1) Loans to a director of the associa-
tion.

(2) Loans to a director of an associa-
tion which is under joint management
when the application originates in one
of the associations.

(3) Loans to an employee of the asso-
ciation.

(4) Loans to an employee of an asso-
ciation which is under joint manage-
ment when the application originates
in one of the associations.

(5) Loans to bank employees when
the application originates in one of the
associations supervised by the employ-
ing bank.

(b) Loans to any borrower shall be
subject to the prior approval of the
bank supervising the association in
which the loan application originates
whenever a director or an employee of
the association or an employee of the
bank supervising the association:

(1) Will receive proceeds of the loan
in excess of the amount prescribed by
the supervising bank board, or

(2) Has a significant personal or bene-
ficial interest in the loan, the proceeds,
or the security, or controls the bor-
rower, or

(3) Is an endorser, guarantor, or
comaker with respect to the loan in ex-
cess of an amount prescribed by the su-
pervising bank board.
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