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the OCC with 60 days’ prior notice of 
any significant deviation from the 
bank’s business plan or any significant 
deviation from the proposed changes to 
the bank’s business plan described in 
the bank’s plan of reorganization. 

(2) Reorganization plan. The applica-
tion must include a reorganization 
plan that: 

(i) Specifies the manner in which the 
reorganization shall be carried out; 

(ii) Is approved by a majority of the 
entire board of directors of the na-
tional bank; 

(iii) Specifies: 
(A) The amount and type of consider-

ation that the bank holding company 
will provide to the shareholders of the 
reorganizing bank for their shares of 
stock of the bank; 

(B) The date as of which the rights of 
each shareholder to participate in that 
exchange will be determined; and 

(C) The manner in which the ex-
change will be carried out; 

(iv) Is submitted to the shareholders 
of the reorganizing bank at a meeting 
to be held at the call of the directors in 
accordance with the procedures pre-
scribed in connection with a merger of 
a national bank under section 3 of the 
National Bank Consolidation and 
Merger Act, 12 U.S.C. 215a(a)(2); and 

(v) Describes any changes to the 
bank’s business plan resulting from the 
reorganization. 

(3) Financial and managerial resources 
and future prospects. In reviewing an ap-
plication under this section, the OCC 
will consider the impact of the pro-
posed affiliation on the financial and 
managerial resources and future pros-
pects of the national bank. 

(4) Exceptions to rules of general appli-
cability. Sections 5.8, 5.10, and 5.11 do 
not apply to this section. However, if 
the OCC concludes that an application 
presents significant or novel policy, su-
pervisory, or legal issues, the OCC may 
determine that some or all provisions 
in §§ 5.8, 5.10, and 5.11 apply. 

(e) Rights of dissenting shareholders. 
Any shareholder of a bank who has 
voted against an approved reorganiza-
tion at the meeting referred to in para-
graph (d)(2)(iv) of this section, or who 
has given notice of dissent in writing 
to the presiding officer at or prior to 
that meeting, is entitled to receive the 

value of his or her shares by providing 
a written request to the bank within 30 
days after the consummation of the re-
organization, as provided by section 3 
of the National Bank Consolidation 
and Merger Act, 12 U.S.C. 215a(b) and 
(c), for the merger of a national bank. 

(f) Approval under the Bank Holding 
Company Act. This section does not af-
fect the applicability of the Bank Hold-
ing Company Act of 1956. Applicants 
shall indicate in their application the 
status of any application required to be 
filed with the Board of Governors of 
the Federal Reserve System. 

(g) Expiration of approval. Approval 
expires if a national bank has not com-
pleted the reorganization within one 
year of the date of approval. 

(h) Adequacy of disclosure. (1) An ap-
plicant shall inform shareholders of all 
material aspects of a reorganization 
and comply with applicable require-
ments of the Federal securities laws, 
including the OCC’s securities regula-
tions at 12 CFR part 11. 

(2) Any applicant not subject to the 
registration provisions of the Securi-
ties Exchange Act of 1934 shall submit 
the proxy materials or information 
statements it uses in connection with 
the reorganization to the appropriate 
OCC licensing office no later than when 
the materials are sent to the share-
holders. 

[68 FR 70129, Dec. 17, 2003, as amended at 80 
FR 28437, May 18, 2015] 

§ 5.33 Business combinations involving 
a national bank or Federal savings 
association. 

(a) Authority. 12 U.S.C. 24(Seventh), 
93a, 181, 214a, 214b, 215, 215a, 215a–1, 
215a–3, 215b, 215c, 1462a, 1463, 1464, 1467a, 
1828(c), 1831u, 2903, and 5412(b)(2)(B). 

(b) Scope. This section sets forth the 
provisions governing business combina-
tions and the standards for: 

(1) OCC review and approval of an ap-
plication by a national bank or a Fed-
eral savings association for a business 
combination resulting in a national 
bank or Federal savings association; 
and 

(2) Requirements of notices and other 
procedures for national banks and Fed-
eral savings associations involved in 
other combinations in which a national 
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1 Other combination transactions do not re-
quire an application under this section. How-
ever, some may require an application under 
12 CFR 5.53. 

bank or Federal savings association is 
not the resulting institution. 

(c) Licensing requirements. As pre-
scribed by this section, a national bank 
or Federal savings association shall 
submit an application and obtain prior 
OCC approval for a business combina-
tion when the resulting institution is a 
national bank or Federal savings asso-
ciation. As prescribed by this section, a 
national bank or Federal savings asso-
ciation shall give notice to the OCC 
prior to engaging in an other combina-
tion where the resulting institution 
will not be a national bank or Federal 
savings association.1 A national bank 
shall submit an application and obtain 
prior OCC approval for any merger be-
tween the national bank and one or 
more of its nonbank affiliates. 

(d) Definitions. For purposes of this 
section: 

(1) Bank means any national bank or 
any state bank. 

(2) Business combination means: 
(i) Any merger or consolidation be-

tween a national bank or a Federal 
savings association and one or more de-
pository institutions or state trust 
companies, in which the resulting in-
stitution is a national bank or Federal 
savings association; 

(ii) In the case of a Federal savings 
association, any merger or consolida-
tion with a credit union in which the 
resulting institution is a Federal sav-
ings association; 

(iii) In the case of a national bank, 
any merger between a national bank 
and one or more of its nonbank affili-
ates; 

(iv) The acquisition by a national 
bank or a Federal savings association 
of all, or substantially all, of the assets 
of another depository institution; or 

(v) The assumption by a national 
bank or a Federal savings association 
of any deposit liabilities of another in-
sured depository institution or any de-
posit accounts or other liabilities of a 
credit union or any other institution 
that will become deposits at the na-
tional bank or Federal savings associa-
tion. 

(3) Business reorganization means ei-
ther: 

(i) A business combination between 
eligible banks and eligible savings as-
sociations, or between an eligible bank 
or an eligible savings association and 
an eligible depository institution, that 
are controlled by the same holding 
company or that will be controlled by 
the same holding company prior to the 
combination; or 

(ii) A business combination between 
an eligible bank or an eligible savings 
association and an interim national 
bank or interim Federal savings asso-
ciation chartered in a transaction in 
which a person or group of persons ex-
changes its shares of the eligible bank 
or eligible savings association for 
shares of a newly formed holding com-
pany and receives after the transaction 
substantially the same proportional 
share interest in the holding company 
as it held in the eligible bank or eligi-
ble savings association (except for 
changes in interests resulting from the 
exercise of dissenters’ rights), and the 
reorganization involves no other trans-
actions involving the bank or savings 
association. 

(4) Company means a corporation, 
limited liability company, partnership, 
business trust, association, or similar 
organization. 

(5) For business combinations under 
paragraphs (g)(4) and (5) of this section, 
a company or shareholder is deemed to 
control another company if: 

(i) Such company or shareholder, di-
rectly or indirectly, or acting through 
one or more other persons owns, con-
trols, or has power to vote 25 percent or 
more of any class of voting securities 
of the other company, or 

(ii) Such company or shareholder 
controls in any manner the election of 
a majority of the directors or trustees 
of the other company. No company 
shall be deemed to own or control an-
other company by virtue of its owner-
ship or control of shares in a fiduciary 
capacity. 

(6) Credit union means a financial in-
stitution subject to examination by the 
National Credit Union Administration 
Board. 

(7) Home state means, with respect to 
a national bank, the state in which the 
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main office of the national bank is lo-
cated and, with respect to a state bank, 
the state by which the bank is char-
tered. 

(8) Interim national bank or interim 
Federal savings association means a na-
tional bank or Federal savings associa-
tion that does not operate independ-
ently but exists solely as a vehicle to 
accomplish a business combination. 

(9) Nonbank affiliate of a national 
bank means any company (other than a 
bank or Federal savings association) 
that controls, is controlled by, or is 
under common control with the na-
tional bank. 

(10) Other combination means: 
(i) Any merger or consolidation be-

tween a national bank or a Federal 
savings association and one or more de-
pository institutions or state trust 
companies, in which the resulting in-
stitution is not a national bank or Fed-
eral savings association; 

(ii) In the case of a Federal stock sav-
ings association, any merger or con-
solidation with a credit union in which 
the resulting institution is a credit 
union; 

(iii) The transfer by a national bank 
or a Federal savings association of any 
deposit liabilities to another insured 
depository institution, a credit union 
or any other institution; or 

(iv) The acquisition by a national 
bank or a Federal savings association 
of all, or substantially all, of the as-
sets, or the assumption of all or sub-
stantially all of the liabilities, of any 
company other than a depository insti-
tution. 

(11) Savings association and state sav-
ings association have the meaning set 
forth in section 3(b)(1) of the Federal 
Deposit Insurance Act, 12 U.S.C. 
1813(b)(1). 

(12) State trust company means a trust 
company organized under state law 
that is not engaged in the business of 
receiving deposits, other than trust 
funds. 

(e) Policy—(1) Factors—(i) In general. 
When the OCC evaluates any applica-
tion for a business combination, the 
OCC considers the following factors: 

(A) The capital level of any resulting 
national bank or Federal savings asso-
ciation 

(B) The conformity of the trans-
action to applicable law, regulation, 
and supervisory policies; 

(C) The purpose of the transaction; 
(D) The impact of the transaction on 

safety and soundness of the national 
bank or Federal savings association; 
and 

(E) The effect of the transaction on 
the national bank’s or Federal savings 
association’s shareholders (or members 
in the case of a mutual savings associa-
tion), depositors, other creditors, and 
customers. 

(ii) Bank Merger Act. When the OCC 
evaluates an application for a business 
combination under the Bank Merger 
Act, the OCC also considers the fol-
lowing factors: 

(A) Competition. (1) The OCC considers 
the effect of a proposed business com-
bination on competition. The applicant 
shall provide a competitive analysis of 
the transaction, including a definition 
of the relevant geographic market or 
markets. An applicant may refer to the 
Comptroller’s Licensing Manual for 
procedures to expedite its competitive 
analysis. 

(2) The OCC will deny an application 
for a business combination if the com-
bination would result in a monopoly or 
would be in furtherance of any com-
bination or conspiracy to monopolize 
or attempt to monopolize the business 
of banking in any part of the United 
States. The OCC also will deny any 
proposed business combination whose 
effect in any section of the United 
States may be substantially to lessen 
competition, or tend to create a mo-
nopoly, or which in any other manner 
would be in restraint of trade, unless 
the probable effects of the transaction 
in meeting the convenience and needs 
of the community clearly outweigh the 
anticompetitive effects of the trans-
action. For purposes of weighing 
against anticompetitive effects, a busi-
ness combination may have favorable 
effects in meeting the convenience and 
needs of the community if the deposi-
tory institution being acquired has 
limited long-term prospects, or if the 
resulting national bank or Federal sav-
ings association will provide signifi-
cantly improved, additional, or less 
costly services to the community. 
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(B) Financial and managerial resources 
and future prospects. The OCC considers 
the financial and managerial resources 
and future prospects of the existing or 
proposed institutions. 

(C) Convenience and needs of commu-
nity. The OCC considers the probable 
effects of the business combination on 
the convenience and needs of the com-
munity served. The applicant shall de-
scribe these effects in its application, 
including any planned office closings 
or reductions in services following the 
business combination and the likely 
impact on the community. The OCC 
also considers additional relevant fac-
tors, including the resulting national 
bank’s or Federal savings association’s 
ability and plans to provide expanded 
or less costly services to the commu-
nity. 

(D) Money laundering. The OCC con-
siders the effectiveness of any insured 
depository institution involved in the 
business combination in combating 
money laundering activities, including 
in overseas branches. 

(E) Financial stability. The OCC con-
siders the risk to the stability of the 
United States banking and financial 
system. 

(F) Deposit concentration limit. The 
OCC will not approve a transaction 
that would violate the deposit con-
centration limit in 12 U.S.C. 1828(c)(13) 
for certain interstate merger trans-
actions. 

(iii) Community Reinvestment Act. 
When the OCC evaluates an application 
for a business combination under the 
Community Reinvestment Act, the 
OCC also considers the performance of 
the applicant and the other depository 
institutions involved in the business 
combination in helping to meet the 
credit needs of the relevant commu-
nities, including low- and moderate-in-
come neighborhoods, consistent with 
safe and sound banking practices. 

(2) Acquisition and retention of 
branches. An applicant shall disclose 
the location of any branch it will ac-
quire and retain in a business combina-
tion, including approved but unopened 
branches. The OCC considers the acqui-
sition and retention of a branch under 
the standards set out in § 5.30 or § 5.31, 
as applicable, but it does not require a 
separate application. 

(3) Subsidiaries. (i) An applicant must 
identify any subsidiary, financial sub-
sidiary investment, bank service com-
pany investment, service corporation 
investment, or other equity investment 
to be acquired in a business combina-
tion and state the activities of each 
subsidiary or other company in which 
the applicant would be acquiring an in-
vestment. The OCC does not require a 
separate application or notice under 
§§ 5.34, 5.35, 5.36, 5.38, 5.39, 5.58, and 5.59. 

(ii) An national bank applicant pro-
posing to acquire, through a business 
combination, a subsidiary, financial 
subsidiary investment, bank service 
company investment, service corpora-
tion investment, or other equity in-
vestment of any entity other than a 
national bank must provide the same 
information and analysis of the sub-
sidiary’s activities, or of the invest-
ment, that would be required if the ap-
plicant were establishing the sub-
sidiary, or making such investment, 
pursuant to § 5.34, § 5.35, § 5.36, or § 5.39. 

(iii) A Federal savings association 
applicant proposing to acquire, 
through a business combination, a sub-
sidiary, bank service company invest-
ment, service corporation investment, 
or other equity investment of any enti-
ty other than a Federal savings asso-
ciation must provide the same infor-
mation and analysis of the subsidiary’s 
activities, or of the investment, that 
would be required if the applicant were 
establishing the subsidiary, or making 
such investment, pursuant to § 5.35, 
§ 5.38, § 5.58, or § 5.59. 

(4) Interim national bank or interim 
Federal savings association—(i) Applica-
tion. An applicant for a business com-
bination that plans to use an interim 
national bank or interim Federal sav-
ings association to accomplish the 
transaction shall file an application to 
organize an interim national bank or 
interim Federal savings association as 
part of the application for the related 
business combination. 

(ii) Conditional approval. The OCC 
grants conditional preliminary ap-
proval to form an interim national 
bank or interim Federal savings asso-
ciation when it acknowledges receipt 
of the application for the related busi-
ness combination. 
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(iii) Corporate status. An interim na-
tional bank or interim Federal savings 
association becomes a legal entity and 
may enter into legally valid agree-
ments when it has filed, and the OCC 
has accepted, the interim national 
bank’s duly executed articles of asso-
ciation and organization certificate or 
the Federal savings association’s char-
ter and bylaws. OCC acceptance occurs: 

(A) On the date the OCC advises the 
interim national bank that its articles 
of association and organization certifi-
cate are acceptable or advises the in-
terim Federal savings association that 
its charter and bylaws are acceptable; 
or 

(B) On the date the interim national 
bank files articles of association and 
an organization certificate that con-
form to the form for those documents 
provided by the OCC in the Comptrol-
ler’s Licensing Manual or the date the 
interim Federal savings association 
files a charter and bylaws that conform 
to the requirements set out in this part 
5. 

(iv) Other corporate procedures. An ap-
plicant should consult the Comptrol-
ler’s Licensing Manual to determine 
what other information is necessary to 
complete the chartering of the interim 
national bank as a national bank or 
the interim Federal savings association 
as a Federal savings association. 

(5) Nonconforming assets. (i) An appli-
cant shall identify any nonconforming 
activities and assets, including noncon-
forming subsidiaries, of other institu-
tions involved in the business combina-
tion that will not be disposed of or dis-
continued prior to consummation of 
the transaction. The OCC generally re-
quires a national bank or Federal sav-
ings association to divest or conform 
nonconforming assets, or discontinue 
nonconforming activities, within a rea-
sonable time following the business 
combination. 

(ii) Any resulting Federal savings as-
sociation shall conform to the require-
ments of sections 5(c) and 10(m) of the 
Home Owners’ Loan Act (12 U.S.C. 
1464(c) and 1467a(m)) within the time 
period prescribed by the OCC. 

(6) Fiduciary powers. (i) An applicant 
shall state whether the resulting na-
tional bank or Federal savings associa-

tion intends to exercise fiduciary pow-
ers pursuant to § 5.26(b). 

(ii) If an applicant intends to exercise 
fiduciary powers after the combination 
and requires OCC approval for such 
powers, the applicant must include the 
information required under § 5.26(e)(2). 

(7) Expiration of approval. Approval of 
a business combination, and condi-
tional approval to form an interim na-
tional bank or interim Federal savings 
association, if applicable, expires if the 
business combination is not con-
summated within six months after the 
date of OCC approval, unless the OCC 
grants an extension of time. 

(8) Adequacy of disclosure. (i) An appli-
cant shall inform shareholders of all 
material aspects of a business com-
bination and shall comply with any ap-
plicable requirements of the Federal 
securities laws and securities regula-
tions of the OCC. Accordingly, an ap-
plicant shall ensure that all proxy and 
information statements prepared in 
connection with a business combina-
tion do not contain any untrue or mis-
leading statement of a material fact, 
or omit to state a material fact nec-
essary in order to make the statements 
made, in the light of the circumstances 
under which they were made, not mis-
leading. 

(ii) A national bank or Federal sav-
ings association applicant with one or 
more classes of securities subject to 
the registration provisions of section 
12(b) or (g) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78 l (b) or 78 l (g), 
shall file preliminary proxy material 
or information statements for review 
with the Director, Securities and Cor-
porate Practices Division, OCC, Wash-
ington, DC 20219. Any other applicant 
shall submit the proxy materials or in-
formation statements it uses in con-
nection with the combination to the 
appropriate OCC licensing office no 
later than when the materials are sent 
to the shareholders. 

(f) Exceptions to rules of general appli-
cability—(1) National bank or Federal 
savings association applicant—(i) In gen-
eral. Sections 5.8, 5.10, and 5.11 do not 
apply to this section. However, if the 
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OCC concludes that an application pre-
sents significant or novel policy, super-
visory, or legal issues, the OCC may de-
termine that some or all provisions in 
§§ 5.8, 5.10 and 5.11 apply. 

(ii) Statutory notice. If an application 
is subject to the Bank Merger Act or to 
another statute that requires notice to 
the public, a national bank or Federal 
savings association applicant shall fol-
low the public notice requirements 
contained in 12 U.S.C. 1828(c)(3) or the 
other statute and sections 5.8(b) 
through 5.8(e), 5.10, and 5.11. 

(2) Interim national bank or interim 
Federal savings association. Sections 5.8, 
5.10, and 5.11 do not apply to an appli-
cation to organize an interim national 
bank or interim Federal savings asso-
ciation. However, if the OCC concludes 
that an application presents significant 
or novel policy, supervisory, or legal 
issues, the OCC may determine that 
any or all parts of §§ 5.8, 5.10, and 5.11 
apply. The OCC treats an application 
to organize an interim national bank 
or interim Federal savings association 
as part of the related application to en-
gage in a business combination and 
does not require a separate public no-
tice and public comment process. 

(3) State bank, or state savings associa-
tion, state trust company, or credit union 
as resulting institution. Sections 5.7 
through 5.13 do not apply to trans-
actions covered by paragraphs (g)(6) or 
(g)(7) of this section. 

(g) Provisions governing consolidations 
and mergers with different types of enti-
ties—(1) Consolidations and mergers 
under 12 U.S.C. 215 or 215a of a national 
bank with other national banks and state 
banks as defined in 12 U.S.C. 215b(1) re-
sulting in a national bank. (i) A national 
bank entering into a consolidation or 
merger authorized pursuant to 12 
U.S.C. 215 or 215a, respectively, is sub-
ject to the approval procedures and re-
quirements with respect to treatment 
of dissenting shareholders set forth in 
those provisions. 

(ii) Any national bank that will not 
be the resulting bank in a consolida-
tion or merger under 12 U.S.C. 215 or 
215a shall provide a notice to the OCC 
under paragraph (k) of this section. 

(2) Consolidations and mergers of a na-
tional bank with Federal savings associa-
tions under 12 U.S.C. 215c resulting in a 

national bank. (i) With the approval of 
the OCC, any national bank and any 
Federal savings association may con-
solidate or merge with a national bank 
as the resulting institution by com-
plying with the following procedures: 

(A) A national bank entering into the 
consolidation or merger shall follow 
the procedures of 12 U.S.C. 215 or 215a, 
respectively, as if the Federal savings 
association were a national bank. 

(B)(1) A Federal savings association 
entering into the consolidation or 
merger shall comply with the require-
ments of paragraph (n) of this section 
and follow the procedures set out in 
paragraph (o) of this section and shall 
provide a notice to the OCC under para-
graph (k) of this section. 

(2) For purposes of this paragraph 
(g)(2), a combination in which a na-
tional bank acquires all or substan-
tially all of the assets, or assumes all 
or substantially all of the liabilities, of 
a Federal savings association shall be 
treated as a consolidation for the Fed-
eral savings association. 

(ii)(A) National bank shareholders 
who dissent from a plan to consolidate 
may receive in cash the value of their 
national bank shares if they comply 
with the requirements of 12 U.S.C. 215 
as if the Federal savings association 
were a national bank. 

(B) Federal savings association 
shareholders who dissent from a plan 
to merge or consolidate may receive in 
cash the value of their Federal savings 
association shares if they comply with 
the requirements of 12 U.S.C. 215 or 
215a as if the Federal savings associa-
tion were a national bank. 

(C) The OCC will conduct an ap-
praisal or reappraisal of the value of 
the national bank or Federal savings 
association held by dissenting share-
holders in accordance with the provi-
sions of 12 U.S.C. 215 or 215a, as appli-
cable, except that the costs and ex-
penses of any appraisal or reappraisal 
may be apportioned and assessed by 
the Comptroller as he or she may deem 
equitable against all or some of the 
parties. In making this determination 
the Comptroller shall consider whether 
any party has acted arbitrarily or not 
in good faith in respect to the rights 
provided by this paragraph. 
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(iii) The consolidation or merger 
agreement must address the effect 
upon, and the terms of the assumption 
of, any liquidation account of any par-
ticipating institution by the resulting 
institution. 

(3) Consolidation or merger of a Federal 
savings association with another Federal 
savings association, a national bank, a 
state bank, a state savings bank, a state 
savings association, a state trust com-
pany, or a credit union resulting in a 
Federal savings association. (i) With the 
approval of the OCC, a Federal savings 
association may consolidate or merge 
with another Federal savings associa-
tion, a national bank, a state bank, a 
state savings association, a state trust 
company, or a credit union with the 
Federal savings association as the re-
sulting institution by complying with 
the following procedures: 

(A)(1) The applicant Federal savings 
association shall comply with the re-
quirements of paragraph (n) of this sec-
tion and follow the procedures set out 
in paragraph (o) of this section. 

(2) For purposes of this paragraph 
(g)(3), a combination in which a Fed-
eral savings association acquires all or 
substantially all of the assets, or as-
sumes all or substantially all of the li-
abilities, of another other partici-
pating institution shall be treated as a 
consolidation for the acquiring Federal 
savings association and as a consolida-
tion by a Federal savings association 
whose assets are acquired, if any. 

(B)(1) A national bank entering into 
a merger or consolidation with a Fed-
eral savings association when the re-
sulting institution will be a Federal 
savings association shall comply with 
the requirements of 12 U.S.C. 214a and 
12 U.S.C. 214c as if the Federal savings 
association were a state bank. How-
ever, for these purposes the references 
in 12 U.S.C. 214c to ‘‘law of the State in 
which such national banking associa-
tion is located’’ and ‘‘any State author-
ity’’ mean ‘‘laws and regulations gov-
erning Federal savings associations’’ 
and ‘‘Office of the Comptroller of the 
Currency’’ respectively. The national 
bank also shall provide a notice to the 
OCC under paragraph (k) of this sec-
tion. 

(2) National bank shareholders who 
dissent from a plan to merge or con-

solidate may receive in cash the value 
of their national bank shares if they 
comply with the requirements of 12 
U.S.C. 214a as if the Federal savings as-
sociation were a state bank. The OCC 
will conduct an appraisal or re-
appraisal of the value of the national 
bank shares held by dissenting share-
holders in accordance with the provi-
sions of 12 U.S.C. 214a, except that the 
costs and expenses of any appraisal or 
reappraisal may be apportioned and as-
sessed by the Comptroller as he or she 
may deem equitable against all or 
some of the parties. In making this de-
termination the Comptroller shall con-
sider whether any party has acted arbi-
trarily or not in good faith in respect 
to the rights provided by this para-
graphs. 

(C)(1) A Federal savings association 
entering into a merger or consolidation 
with another Federal savings associa-
tion when the resulting institution will 
be the other Federal savings associa-
tion shall comply with the require-
ments of paragraph (n) of this section 
and the procedures of paragraph (o) of 
this section and shall provide a notice 
to the OCC under paragraph (k) of this 
section. 

(2) Federal savings association share-
holders who dissent from a plan to 
merge or consolidate may receive in 
cash the value of their Federal savings 
association shares if they comply with 
the requirements of 12 U.S.C. 214a as if 
the other Federal savings association 
were a state bank. The OCC will con-
duct an appraisal or reappraisal of the 
value of the Federal savings associa-
tion shares held by dissenting share-
holders in accordance with the provi-
sions of 12 U.S.C. 214a, except that the 
costs and expenses of any appraisal or 
reappraisal may be apportioned and as-
sessed by the Comptroller as he or she 
may deem equitable against all or 
some of the parties. In making this de-
termination the Comptroller shall con-
sider whether any party has acted arbi-
trarily or not in good faith in respect 
to the rights provided by this para-
graph. 

(3) The plan of merger or consolida-
tion must provide the manner of dis-
posing of the shares of the resulting 
Federal savings association not taken 
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by the dissenting shareholders of the 
Federal savings association. 

(D)(1) A state bank, state savings as-
sociation, state trust company, or 
credit union entering into a consolida-
tion or merger with a Federal savings 
association when the resulting institu-
tion will be a Federal savings associa-
tion shall follow the procedures for 
such consolidations or mergers set out 
in the law of the state or other juris-
diction under which the state bank, 
state savings association, state trust 
company, or credit union is organized. 

(2) The rights of dissenting share-
holders and appraisal of dissenters’ 
shares of stock in the state bank, state 
savings association, or state trust com-
pany, entering into the consolidation 
or merger shall be determined in the 
manner prescribed by the law of the 
state or other jurisdiction under which 
the state bank, state savings associa-
tion, or state trust company is orga-
nized. 

(ii) The consolidation or merger 
agreement must address the effect 
upon, and the terms of the assumption 
of, any liquidation account of any par-
ticipating institution by the resulting 
institution. 

(4) Mergers of a national bank with its 
nonbank affiliates under 12 U.S.C. 215a–3 
resulting in a national bank. (i) With the 
approval of the OCC, a national bank 
may merge with one or more of its 
nonbank affiliates, with the national 
bank as the resulting institution, in 
accordance with the provisions of this 
paragraph, provided that the law of the 
state or other jurisdiction under which 
the nonbank affiliate is organized al-
lows the nonbank affiliate to engage in 
such mergers. If the national bank is 
an insured bank, the transaction is 
also subject to approval by the FDIC 
under the Bank Merger Act, 12 U.S.C. 
1828(c). 

(ii) A national bank entering into the 
merger shall follow the procedures of 12 
U.S.C. 215a as if the nonbank affiliate 
were a state bank, except as otherwise 
provided herein. 

(iii) A nonbank affiliate entering into 
the merger shall follow the procedures 
for such mergers set out in the law of 
the state or other jurisdiction under 
which the nonbank affiliate is orga-
nized. 

(iv) The rights of dissenting share-
holders and appraisal of dissenters’ 
shares of stock in the nonbank affiliate 
entering into the merger shall be deter-
mined in the manner prescribed by the 
law of the state or other jurisdiction 
under which the nonbank affiliate is 
organized. 

(v) The corporate existence of each 
institution participating in the merger 
shall be continued in the resulting na-
tional bank, and all the rights, fran-
chises, property, appointments, liabil-
ities, and other interests of the partici-
pating institutions shall be transferred 
to the resulting national bank, as set 
forth in 12 U.S.C. 215a(a), (e), and (f) in 
the same manner and to the same ex-
tent as in a merger between a national 
bank and a state bank under 12 U.S.C. 
215a(a), as if the nonbank affiliate were 
a state bank. 

(5) Mergers of an uninsured national 
bank with its nonbank affiliates under 12 
U.S.C. 215a–3 resulting in a nonbank af-
filiate. (i) With the approval of the OCC, 
a national bank that is not an insured 
bank as defined in 12 U.S.C. 1813(h) may 
merge with one or more of its nonbank 
affiliates, with the nonbank affiliate as 
the resulting entity, in accordance 
with the provisions of this paragraph, 
provided that the law of the state or 
other jurisdiction under which the 
nonbank affiliate is organized allows 
the nonbank affiliate to engage in such 
mergers. 

(ii) A national bank entering into the 
merger shall follow the procedures of 12 
U.S.C. 214a, as if the nonbank affiliate 
were a state bank, except as otherwise 
provided in this section. 

(iii) A nonbank affiliate entering into 
the merger shall follow the procedures 
for such mergers set out in the law of 
the state or other jurisdiction under 
which the nonbank affiliate is orga-
nized. 

(iv)(A) National bank shareholders 
who dissent from an approved plan to 
merge may receive in cash the value of 
their national bank shares if they com-
ply with the requirements of 12 U.S.C. 
214a as if the nonbank affiliate were a 
state bank. The OCC may conduct an 
appraisal or reappraisal of dissenters’ 
shares of stock in a national bank in-
volved in the merger if all parties 
agree that the determination is final 
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and binding on each party and agree on 
how the total expenses of the OCC in 
making the appraisal will be divided 
among the parties and paid to the OCC. 

(B) The rights of dissenting share-
holders and appraisal of dissenters’ 
shares of stock in the nonbank affiliate 
involved in the merger shall be deter-
mined in the manner prescribed by the 
law of the state or other jurisdiction 
under which the nonbank affiliate is 
organized. 

(v) The corporate existence of each 
entity participating in the merger 
shall be continued in the resulting 
nonbank affiliate, and all the rights, 
franchises, property, appointments, li-
abilities, and other interests of the par-
ticipating national bank shall be trans-
ferred to the resulting nonbank affil-
iate as set forth in 12 U.S.C. 214b, in the 
same manner and to the same extent as 
in a merger between a national bank 
and a state bank under 12 U.S.C. 214a, 
as if the nonbank affiliate were a state 
bank. 

(6) Consolidation or merger under 12 
U.S.C. 214a of a national bank with a 
state bank resulting in a state bank as de-
fined in 12 U.S.C. 214(a)—(i) Policy. Prior 
OCC approval is not required for the 
merger or consolidation of a national 
bank with a state bank as defined in 12 
U.S.C. 214(a) Termination of a national 
bank’s existence and status as a na-
tional banking association is auto-
matic, and its charter cancelled, upon 
completion of the statutory and regu-
latory requirements for engaging in 
the consolidation or merger and con-
summation of the consolidation or 
merger. 

(ii) Procedures. A national bank desir-
ing to merge or consolidate with a 
state bank as defined in 12 U.S.C. 214(a) 
when the resulting institution will be a 
state bank shall comply with the re-
quirements and follow the procedures 
of 12 U.S.C. 214a and 214c and shall pro-
vide notice to the OCC under paragraph 
(k) of this section. 

(iii) Dissenters’ rights and appraisal 
procedures. National bank shareholders 
who dissent from a plan to merge or 
consolidate may receive in cash the 
value of their national bank shares if 
they comply with the requirements of 
12 U.S.C. 214a. The OCC conducts an ap-
praisal or reappraisal of the value of 

the national bank shares held by dis-
senting shareholders as provided for in 
12 U.S.C. 214a. 

(iv) Liquidation account. The consoli-
dation or merger agreement must ad-
dress the effect upon, and the terms of 
the assumption of, any liquidation ac-
count of any participating institution 
by the resulting institution. 

(7) Consolidation or merger of a Federal 
savings association with a state bank, 
state savings bank, state savings associa-
tion, state trust company, or credit union 
resulting in a state bank, state savings 
bank, state savings association, state trust 
company, or credit union—(i) Policy. 
Prior OCC approval is not required for 
the merger or consolidation of a Fed-
eral savings association with a state 
bank, state savings bank, state savings 
association, state trust company, or 
credit union when the resulting insti-
tution will be a state institution or 
credit union. Termination of a national 
bank’s or Federal savings association’s 
existence and status as a national 
banking association or Federal savings 
association is automatic, and its char-
ter cancelled, upon completion of the 
statutory and regulatory requirements 
for engaging in the consolidation or 
merger and consummation of the con-
solidation or merger. 

(ii) Procedures. (A) A Federal savings 
association desiring to merge or con-
solidate with a state bank, state sav-
ings bank, state savings association, 
state trust company, or credit union 
when the resulting institution will be a 
state institution or credit union shall 
comply with the requirements of para-
graph (n) of this section and the proce-
dures of paragraph (o) of this section 
and shall provide notice to the OCC 
under paragraph (k) of this section. 

(B) For purposes of this paragraph 
(g)(7), a combination in which a state 
bank, state savings bank, state savings 
association, state trust company, or 
credit union acquires all or substan-
tially all of the assets, or assumes all 
or substantially all of the liabilities, of 
a Federal savings association shall be 
treated as a consolidation by the Fed-
eral savings association. 

(iii) Dissenters’ rights and appraisal 
procedures. (A) Federal savings associa-
tion shareholders who dissent from a 
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plan to merge or consolidate may re-
ceive in cash the value of their Federal 
savings association shares if they com-
ply with the requirements of 12 U.S.C. 
214a as if the Federal savings associa-
tion were a national bank. The OCC 
conducts an appraisal or reappraisal of 
the value of the Federal savings asso-
ciation shares held by dissenting share-
holders only if all parties agree that 
the determination will be final and 
binding. The parties shall also agree on 
how the total expenses of the OCC in 
making the appraisal will be divided 
among the parties and paid to the OCC. 

(B) The plan of merger or consolida-
tion must provide the manner of dis-
posing of the shares of the resulting 
state institution not taken by the dis-
senting shareholders of the Federal 
savings association. 

(iv) Liquidation account. The consoli-
dation or merger agreement must ad-
dress the effect upon, and the terms of 
the assumption of, any liquidation ac-
count of any participating institution 
by the resulting institution. 

(h) Interstate combinations under 12 
U.S.C. 1831u. A business combination 
between insured banks with different 
home states under the authority of 12 
U.S.C. 1831u must satisfy the standards 
and requirements and comply with the 
procedures of 12 U.S.C. 1831u and either 
12 U.S.C. 215, 215a, and 215a–1, as appli-
cable, if the resulting bank is a na-
tional bank, or 12 U.S.C. 214a, 214b, and 
214c if the resulting bank is a state 
bank. For purposes of 12 U.S.C. 1831u, 
the acquisition of a branch without the 
acquisition of all or substantially all of 
the assets of a bank is treated as the 
acquisition of a bank whose home state 
is the state in which the branch is lo-
cated. 

(i) Expedited review for business reorga-
nizations and streamlined applications. A 
filing that qualifies as a business reor-
ganization as defined in paragraph 
(d)(3) of this section, or a filing that 
qualifies as a streamlined application 
as described in paragraph (j) of this 
section, is deemed approved by the OCC 
as of the 45th day after the application 
is received by the OCC, or the 15th day 
after the close of the comment period, 
whichever is later, unless the OCC noti-
fies the applicant that the filing is not 
eligible for expedited review, or the ex-

pedited review process is extended, 
under § 5.13(a)(2). An application under 
this paragraph must contain all nec-
essary information for the OCC to de-
termine if it qualifies as a business re-
organization or streamlined applica-
tion. 

(j) Streamlined applications. (1) An ap-
plicant may qualify for a streamlined 
business combination application in 
the following situations: 

(i) At least one party to the trans-
action is an eligible bank or eligible 
Federal savings association, and all 
other parties to the transaction are eli-
gible banks, eligible Federal savings 
associations, or eligible depository in-
stitutions, the resulting national bank 
or resulting Federal savings associa-
tion will be well capitalized imme-
diately following consummation of the 
transaction, and the total assets of the 
target institution are no more than 50 
percent of the total assets of the ac-
quiring bank or Federal savings asso-
ciation, as reported in each institu-
tion’s Consolidated Report of Condition 
and Income filed for the quarter imme-
diately preceding the filing of the ap-
plication; 

(ii) The acquiring bank or Federal 
savings association is an eligible bank 
or eligible Federal savings association, 
the target bank or savings association 
is not an eligible bank, eligible Federal 
savings association, or an eligible de-
pository institution, the resulting na-
tional bank or resulting Federal sav-
ings association will be well capitalized 
immediately following consummation 
of the transaction, and the applicants 
in a prefiling communication request 
and obtain approval from the appro-
priate OCC licensing office to use the 
streamlined application; 

(iii) The acquiring bank or Federal 
savings association is an eligible bank 
or eligible Federal savings association, 
the target bank or savings association 
is not an eligible bank, eligible Federal 
savings association, or an eligible de-
pository institution, the resulting 
bank or resulting Federal savings asso-
ciation will be well capitalized imme-
diately following consummation of the 
transaction, and the total assets ac-
quired do not exceed 10 percent of the 
total assets of the acquiring national 
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bank or acquiring Federal savings asso-
ciation, as reported in each institu-
tion’s Consolidated Report of Condition 
and Income filed for the quarter imme-
diately preceding the filing of the ap-
plication; or 

(iv) In the case of a transaction under 
paragraph (g)(4) of this section, the ac-
quiring bank is an eligible bank, the 
resulting national bank will be well 
capitalized immediately following con-
summation of the transaction, the ap-
plicants in a prefiling communication 
request and obtain approval from the 
appropriate OCC licensing office to use 
the streamlined application, and the 
total assets acquired do not exceed 10 
percent of the total assets of the ac-
quiring national bank, as reported in 
the bank’s Consolidated Report of Con-
dition and Income filed for the quarter 
immediately preceding the filing of the 
application. 

(2) Notwithstanding paragraph (j)(1) 
of this section, an applicant does not 
qualify for a streamlined business com-
bination application if the transaction 
is part of a conversion under part 192 of 
this chapter. 

(3) When a business combination 
qualifies for a streamlined application, 
the applicant should consult the Comp-
troller’s Licensing Manual to deter-
mine the abbreviated application infor-
mation required by the OCC. The OCC 
encourages prefiling communications 
between the applicants and the appro-
priate OCC licensing office before filing 
under paragraph (j) of this section. 

(k) Exit notice to OCC—(1) Notice re-
quired. As provided in paragraphs 
(g)(1)(ii), (g)(2)(i)(B), (g)(3)(i)(B)(1), 
(g)(3)(i)(C)(1), (g)(6)(ii), and (g)(7)(ii) of 
this section, a national bank or Fed-
eral savings association engaging in a 
consolidation or merger in which it is 
not the applicant and the resulting in-
stitution must file a notice rather than 
an application to the appropriate OCC 
licensing office advising of its inten-
tion. 

(2) Timing of notice. The national 
bank or Federal savings association 
shall submit the notice at the time the 
application to merge or consolidate is 
filed with the responsible agency under 
the Bank Merger Act, 12 U.S.C. 1828(c), 
or if there is no such filing then no 

later than 30 days prior to the effective 
date of the merger or consolidation. 

(3) Content of notice. The notice shall 
include the following: 

(i)(A) A short description of the ma-
terial features of the transaction, the 
identity of the acquiring institution, 
the identity of the state or Federal reg-
ulator to whom the application was 
made, and the date of the application; 
or 

(B) A copy of a filing made with an-
other Federal or state regulatory agen-
cy seeking approval from that agency 
for the transaction under the Bank 
Merger Act or other applicable statute; 

(ii) The planned consummation date 
for the transaction; 

(iii) Information to demonstrate 
compliance by the national bank or 
Federal savings association with appli-
cable requirements to engage in the 
transactions (e.g., board approval or 
shareholder or accountholder require-
ments); and 

(iv) If the national bank or Federal 
savings association submitting the no-
tice maintains a liquidation account 
established pursuant to part 192 of this 
chapter, the notice must state that the 
resulting institution will assume such 
liquidation account. 

(4) Termination of status. The national 
bank or Federal savings association 
shall advise the OCC when the trans-
action is about to be consummated. 
Termination of a national bank’s or 
Federal savings association’s existence 
and status as a national banking asso-
ciation or Federal savings association 
is automatic, and its charter cancelled, 
upon completion of the statutory and 
regulatory requirements and con-
summation of the consolidation or 
merger. When the national bank or 
Federal savings association files the 
notice under paragraph (k)(2) of this 
section, the OCC provides instructions 
to the national bank or Federal savings 
association for terminating its status 
as a national bank or Federal savings, 
including surrendering its charter to 
the OCC immediately after consumma-
tion of the transaction. 

(5) Expiration. If the action con-
templated by the notice is not com-
pleted within six months after the 
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OCC’s receipt of the notice, a new no-
tice must be submitted to the OCC, un-
less the OCC grants an extension of 
time. 

(l) Mergers and consolidations; transfer 
of assets and liabilities to the resulting in-
stitution. (1) In any consolidation or 
merger in which the resulting institu-
tion is a national bank or Federal sav-
ings association, on the effective date 
of the merger or consolidation, all as-
sets and property (real, personal and 
mixed, tangible and intangible, choses 
in action, rights, and credits) then 
owned by each participating institu-
tion or which would inure to any of 
them, shall, immediately by operation 
of law and without any conveyance, 
transfer, or further action, become the 
property of the resulting national bank 
or Federal savings association. The re-
sulting national bank or Federal sav-
ings association shall be deemed to be 
a continuation of the entity of each 
participating institution, the rights 
and obligations of which shall succeed 
to such rights and obligations and the 
duties and liabilities connected there-
with. 

(2) The authority in paragraph (l)(1) 
of this section is in addition to any au-
thority granted by applicable statutes 
for specific transactions and is subject 
to the National Bank Act, the Home 
Owners’ Loan Act, and other applicable 
statutes. 

(m) Certification of combination; effec-
tive date. (1) When a national bank or 
Federal savings association is the ap-
plicant and will be the resulting entity 
in a consolidation or merger, after re-
ceiving approval from the OCC, it shall 
complete any remaining steps needed 
to complete the transaction, provide 
the OCC with a certification that all 
other required regulatory or share-
holder approvals have been obtained, 
and inform the OCC of the planned con-
summation date. 

(2) When the transaction is con-
summated, the applicant shall notify 
the OCC of the consummation date. 
The OCC will issue a letter certifying 
that the combination was effective on 
the date specified in the applicant’s no-
tice. 

(n) Authority for and certain limits on 
business combinations and other trans-
actions by Federal savings associations. 

(1) Federal savings associations may 
enter into business combinations only 
in accordance with this section, the 
Bank Merger Act, and sections 
5(d)(3)(A) and 10(s) of the Home Owners’ 
Loan Act. 

(2) A Federal savings association may 
consolidate or merge with another de-
pository institution, a state trust com-
pany or a credit union, or may engage 
in another business combination listed 
in paragraphs (d)(2)(iv) and (v) of this 
section, or may engage in an other 
combination listed in paragraph (d)(10), 
provided that: 

(i) The combination is in compliance 
with, and receives all approvals re-
quired under, any applicable statutes 
and regulations; 

(ii) Any resulting Federal savings as-
sociation meets the requirements for 
insurance of accounts; and 

(iii) If any combining savings asso-
ciation is a mutual savings association, 
the resulting institution shall be a mu-
tually held savings association, unless: 

(A) The transaction is approved 
under part 192 governing mutual to 
stock conversions; or 

(B) The transaction involves a mu-
tual holding company reorganization 
under 12 U.S.C. 1467a(o). 

(3) Where the resulting institution is 
a Federal mutual savings association, 
the OCC may approve a temporary in-
crease in the number of directors of the 
resulting institution provided that the 
association submits a plan for bringing 
the board of directors into compliance 
with the requirements of § 5.21(e) with-
in a reasonable period of time. 

(4)(i) The Federal savings associa-
tions described in paragraph (n)(4)(ii) 
of this section below must provide af-
fected accountholders with a notice of 
a proposed account transfer and an op-
tion of retaining the account in the 
transferring Federal savings associa-
tion. The notice must allow affected 
accountholders at least 30 days to con-
sider whether to retain their accounts 
in the transferring Federal savings as-
sociation. 

(ii) The following savings associa-
tions must provide the notices: 

(A) A Federal mutual savings asso-
ciation transferring account liabilities 
to an institution the accounts of which 
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are not insured by the Deposit Insur-
ance Fund or the National Credit 
Union Share Insurance Fund; and 

(B) Any Federal mutual savings asso-
ciation transferring account liabilities 
to a stock form depository institution. 

(o) Procedural requirements for Federal 
savings association approval of combina-
tions—(1) Board approval. Before a Fed-
eral savings association files a notice 
or application for any consolidation or 
merger, the combination and combina-
tion agreement must be approved by 
majority vote of the entire board of 
each constituent Federal savings asso-
ciation in the case of Federal stock 
savings associations or a two-thirds 
vote of the entire board of each con-
stituent Federal savings association in 
the case of Federal mutual savings as-
sociations; 

(2) Change of name or home office. If 
the name the resulting Federal savings 
association or the location of the home 
office of the resulting Federal savings 
association will be changed as a result 
of the business combination, the re-
sulting Federal savings association 
shall amend its charter accordingly; 

(3) Shareholder vote—(i) General rule. 
Except as otherwise provided in this 
paragraph (n)(3), an affirmative vote of 
two-thirds of the outstanding voting 
stock of any constituent Federal stock 
savings association shall be required 
for approval of a consolidation or 
merger. If any class of shares is enti-
tled to vote as a class pursuant to 
§ 152.4 of this part, an affirmative vote 
of a majority of the shares of each vot-
ing class and two-thirds of the total 
voting shares shall be required. The re-
quired vote shall be taken at a meeting 
of the savings association. 

(ii) General exception. Stockholders of 
the resulting Federal stock savings as-
sociation need not authorize a consoli-
dation or merger if: 

(A) It does not involve an interim 
Federal savings association or an in-
terim state savings association; 

(B) The association’s charter is not 
changed; 

(C) Each share of stock outstanding 
immediately prior to the effective date 
of the consolidation or merger is to be 
an identical outstanding share or a 
treasury share of the resulting Federal 

stock savings association after such ef-
fective date; and 

(D) Either: 
(1) No shares of voting stock of the 

resulting Federal stock savings asso-
ciation and no securities convertible 
into such stock are to be issued or de-
livered under the plan of combination, 
or 

(2) The authorized unissued shares or 
the treasury shares of voting stock of 
the resulting Federal stock savings as-
sociation to be issued or delivered 
under the plan of combination, plus 
those initially issuable upon conver-
sion of any securities to be issued or 
delivered under such plan, do not ex-
ceed 15 percent of the total shares of 
voting stock of such association out-
standing immediately prior to the ef-
fective date of the consolidation or 
merger. 

(iii) Exceptions for certain combinations 
involving an interim association. Stock-
holders of a Federal stock savings asso-
ciation need not authorize by a two- 
thirds affirmative vote consolidations 
or mergers involving an interim Fed-
eral savings association or interim 
state savings association when the re-
sulting Federal stock savings associa-
tion is acquired pursuant to the regula-
tions of the Board of Governors of the 
Federal Reserve System at 12 CFR 
238.15(e) (relating to the creation of a 
savings and loan holding company by a 
savings association). In those cases, an 
affirmative vote of 50 percent of the 
shares of the outstanding voting stock 
of the Federal stock savings associa-
tion plus one affirmative vote shall be 
required. If any class of shares is enti-
tled to vote as a class pursuant to 
§ 5.22(g), an affirmative vote of 50 per-
cent of the shares of each voting class 
plus one affirmative vote shall be re-
quired. The required votes shall be 
taken at a meeting of the association. 

(4) Mutual member vote. Notwith-
standing any other provision of this 
section, the OCC may require that a 
consolidation, merger or other business 
combination be submitted to the vot-
ing members of any mutual savings as-
sociation participating in the proposed 
transaction at duly called meetings 
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and that the transaction, to be effec-
tive, must be approved by such voting 
members. 

[80 FR 28437, May 18, 2015] 

§ 5.34 Operating subsidiaries of a na-
tional bank. 

(a) Authority. 12 U.S.C. 24 (Seventh), 
24a, 25b, 93a, 3101 et seq. 

(b) Licensing requirements. A national 
bank must file an application or notice 
as prescribed in this section to acquire 
or establish an operating subsidiary, or 
to commence a new activity in an ex-
isting operating subsidiary. 

(c) Scope. This section sets forth au-
thorized activities and application or 
notice procedures for national banks 
engaging in activities through an oper-
ating subsidiary. The procedures in 
this section do not apply to financial 
subsidiaries authorized under § 5.39. Un-
less provided otherwise, this section 
applies to a Federal branch or agency 
that acquires, establishes, or maintains 
any subsidiary that a national bank is 
authorized to acquire or establish 
under this section in the same manner 
and to the same extent as if the Fed-
eral branch or agency were a national 
bank, except that the ownership inter-
est required in paragraphs (e)(2) and 
(e)(5)(i)(B) of this section shall apply to 
the parent foreign bank of the Federal 
branch or agency and not to the Fed-
eral branch or agency. The OCC may, 
at any time, limit a national bank’s in-
vestment in an operating subsidiary or 
may limit or refuse to permit any ac-
tivities in an operating subsidiary for 
supervisory, legal, or safety and sound-
ness reasons. 

(d) Definitions. For purposes of this 
section: 

(1) Authorized product means a prod-
uct that would be defined as insurance 
under section 302(c) of the Gramm- 
Leach-Bliley Act (Pub. L. 106–102, 113 
Stat. 1338, 1407) (GLBA) (15 U.S.C. 6712) 
that, as of January 1, 1999, the OCC had 
determined in writing that national 
banks may provide as principal or na-
tional banks were in fact lawfully pro-
viding the product as principal, and as 
of that date no court of relevant juris-
diction had, by final judgment, over-
turned a determination by the OCC 
that national banks may provide the 
product as principal. An authorized 

product does not include title insur-
ance, or an annuity contract the in-
come of which is subject to treatment 
under section 72 of the Internal Rev-
enue Code of 1986 (26 U.S.C. 72). 

(2) Well capitalized means the capital 
level described in 12 CFR 6.4 or, in the 
case of a Federal branch or agency, the 
capital level described in 12 CFR 
4.7(b)(1)(iii). 

(3) Well managed means, unless other-
wise determined in writing by the OCC: 

(i) In the case of a national bank: 
(A) The national bank has received a 

composite rating of 1 or 2 under the 
Uniform Financial Institutions Rating 
System in connection with its most re-
cent examination; or 

(B) In the case of any national bank 
that has not been examined, the exist-
ence and use of managerial resources 
that the OCC determines are satisfac-
tory. 

(ii) In the case of a Federal branch or 
agency: 

(A) The Federal branch or agency has 
received a composite ROCA supervisory 
rating (which rates risk management, 
operational controls, compliance, and 
asset quality) of 1 or 2 at its most re-
cent examination; or 

(B) In the case of a Federal branch or 
agency that has not been examined, 
the existence and use of managerial re-
sources that the OCC determines are 
satisfactory. 

(e) Standards and requirements—(1) 
Authorized activities. (i) A national bank 
may conduct in an operating sub-
sidiary activities that are permissible 
for a national bank to engage in di-
rectly either as part of, or incidental 
to, the business of banking, as deter-
mined by the OCC, or otherwise under 
other statutory authority, including: 

(A) Providing authorized products as 
principal; and 

(B) Providing title insurance as prin-
cipal if the national bank or subsidiary 
thereof was actively and lawfully un-
derwriting title insurance before No-
vember 12, 1999, and no affiliate of the 
national bank (other than a subsidiary) 
provides insurance as principal. A sub-
sidiary may not provide title insurance 
as principal if the state had in effect 
before November 12, 1999, a law which 
prohibits any person from underwriting 
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