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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, October 1, 2015), consult the ‘“‘List of CFR Sections Affected (LLSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.
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An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-512-
1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register.
October 1, 2015.
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THIS TITLE

Title 499—TRANSPORTATION is composed of nine volumes. The parts in these vol-
umes are arranged in the following order: Parts 1-99, parts 100-177, parts 178-
199, parts 200-299, parts 300-399, parts 400-571, parts 572-999, parts 1000-1199, and
part 1200 to end. The first volume (parts 1-99) contains current regulations issued
under subtitle A—Office of the Secretary of Transportation; the second volume
(parts 100-177) and the third volume (parts 178-199) contain the current regula-
tions issued under chapter I—Pipeline and Hazardous Materials Safety Adminis-
tration (DOT); the fourth volume (parts 200-299) contains the current regulations
issued under chapter II—Federal Railroad Administration (DOT); the fifth volume
(parts 300-399) contains the current regulations issued under chapter III—Federal
Motor Carrier Safety Administration (DOT); the sixth volume (parts 400-571) con-
tains the current regulations issued under chapter IV—Coast Guard (DHS), and
some of chapter V—National Highway Traffic Safety Administration (DOT); the
seventh volume (parts 572-999) contains the rest of the regulations issued under
chapter IV, and the current regulations issued under chapter VI—Federal Transit
Administration (DOT), chapter VII—National Railroad Passenger Corporation
(AMTRAK), and chapter VIII—National Transportation Safety Board; the eighth
volume (parts 1000-1199) contains the current regulations issued under chapter
X—Surface Transportation Board and the ninth volume (part 1200 to end) con-
tains the current regulations issued under chapter X—Surface Transportation
Board, chapter XI—Research and Innovative Technology Administration, and
chapter XII—Transportation Security Administration, Department of Transpor-
tation. The contents of these volumes represent all current regulations codified
under this title of the CFR as of October 1, 2015.

In the volume containing parts 100-177, see §172.101 for the Hazardous Materials
Table. The Federal Motor Vehicle Safety Standards appear in part 571.

Redesignation tables for chapter III—Federal Motor Carrier Safety Administra-
tion, Department of Transportation and chapter XII—Transportation Security
Administration, Department of Transportation appear in the Finding Aids sec-
tion of the fifth and ninth volumes.

For this volume, Robert J. Sheehan, III was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Stephen J. Frattini.

ix






Title 49—Transportation
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ADMINISTRATION, DEPARTMENT OF
TRANSPORTATION

EDITORIAL NOTE: Nomenclature changes to chapter II appear at 69 FR 18803, Apr. 9, 2004.
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PART 200—INFORMAL RULES OF
PRACTICE FOR  PASSENGER
SERVICE

Sec.
200.1
200.3
200.5

General.
Definitions.
Applications.
200.7 Objections.
200.9 Hearings.
200.11 Orders,
tions.
200.13 Publication.

AUTHORITY: Sec. 406 of Pub. L. 91-518, 84
Stat. 1327, as amended by sec. 10(2) of Pub. L.
93-146, 87 Stat. 548 and sec. 121 of Pub. L. 96—
73, 93 Stat. 537 (49 U.S.C. 24309); 49 CFR 1.49.

SOURCE: 45 FR 64192, Sept. 29, 1980, unless
otherwise noted.

approvals, and determina-

§200.1 General.

This part prescribes procedures under
which applications will be received and
heard and by which rules and orders
will be issued under subsection 402(e)
and section 406 of the Rail Passenger
Service Act (45 U.S.C. 562(e) and 566).

§200.3 Definitions.

(a) Act means the Rail Passenger
Service Act (45 U.S.C. 500 et seq.).

(b) Administrator means the Federal
Railroad Administrator, the Deputy
Administrator of FRA, or the delegate
of either.

(c) Amtrak means the National Rail-
road Passenger Corporation.

(d) Amtrak trains means trains oper-
ated by or on behalf of Amtrak.

(e) Chief Counsel means the Chief
Counsel or Acting Chief Counsel of the
FRA.

(f) Downgrading of a facility means a
reduction in track classification as
specified in FRA track safety stand-
ards (49 CFR part 213), or any other
change in facilities which may increase
the time required for a passenger train
to operate over the route on which
such facility is located.

(g) Facility means railroad tracks,
right-of-way, fixed equipment and fa-
cilities, real-property appurtenant
thereto, and includes signal systems,
passenger station and repair tracks,
station buildings, platforms, and ad-
junct facilities such as water, fuel,
steam, electric, and air lines.

(h) FRA means the Federal Railroad
Administration.

(i) Railroad means a person providing
railroad transportation for compensa-
tion.

(j) Shipper means a person con-
tracting with one or more railroads for
freight transportation.

§200.5 Applications.

(a) Each application and objection
under this part shall be submitted in
writing to: Docket Clerk, Office of the
Chief Counsel, Federal Railroad Ad-
ministration, 1200 New Jersey Avenue,
SE., Washington, DC 20590.

(b) Any procedural issues arising
from the submission or consideration
of applications under this part, such as
timeliness and adequacy, shall be heard
and decided by the Administration’s
panel established under §200.9.

(c) Any railroad adversely affected by
the preference requirement of sub-
section 402(e) of the Act may apply to
the Administrator for an order altering
that requirement. Each application
shall:

(1) List by endpoints the routes that
are so affected; and

(2) Explain for every route listed how
the preference requirement of sub-
section 402(e) will materially lessen the
quality of freight service afforded by
the applicant to its shippers, including
information, data or documents suffi-
cient to support that explanation; and

(3) Include an analysis of whether
and by how much Amtrak’s compensa-
tion to the railroad should be reduced
if the preference requirement is al-
tered.

(d) In accordance with section 406 of
the Act, any railroad may apply to the
Administrator for approval to down-
grade or dispose of its facilities. Each
application shall:

(1) List the facilities for proposed
downgrading or disposal;

(2) Describe and give the location of
each such facility and identify the
most recent passenger service that
made use of such facilities; and

(3) Contain for each facility an anal-
ysis of the costs the railroad could
avoid if it were not required to main-
tain or retain the facility in the condi-
tion requested by Amtrak, including



§200.7

information, data and documents suffi-
cient to support the analysis.

(e) In addition to the data provided
with their applications, applicants
shall furnish the Administrator with
any other information that the Admin-
istrator finds necessary in order to
make the determinations required by
the Act.

(f) Each applicant shall promptly no-
tify, by registered or certified mail,
any party affected by any application,
whether Amtrak or a railroad, of the
submission of such application under
this part, and shall provide a copy of
the application with such notice. An
official United States Postal Service
receipt from the registered or certified
mailing constitutes prima facie evi-
dence of notice.

[45 FR 64192, Sept. 29, 1980, as amended at 74
FR 25171, May 27, 2009]

§200.7 Objections.

(a) Amtrak or any other party shall
have 30 days from the date an applica-
tion is received by FRA pursuant to
section 402(e) of the Act to object to
the proposed alteration of the pref-
erence requirement. Such objections
shall be in writing and shall reference,
by date, railroad, and former passenger
routes, the application to which it per-
tains.

(b) Amtrak shall have 30 days from
the date an application is received by
FRApursuant to section 406 of the Act
to object to any or all of the facility
downgradings or disposals proposed in
such application. Such objections shall
be in writing and shall reference, by
date, railroad, and former passenger
routes, the application to which it per-
tains and shall list, by facility descrip-
tion and location, the specific
downgradings or disposals to which
Amtrak objects.

§200.9 Hearings.

(a) Pursuant to any application
under this part, a prehearing con-
ference will be held if found necessary
or desirable by the Administrator.

(b) Pursuant to any application
under this part, an oral hearing will be
held if required by statute or if found
necessary or desirable by the Adminis-
trator.
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(c) Hearings shall be conducted by a
panel designated by the Administrator,
consisting of three FRA employees, in-
cluding the Chief Counsel or a member
of his or her staff who shall serve as
chairman of the panel and the Asso-
ciate Administrator for Intercity Pro-
grams or his or her delegate.

(d) Hearings shall be informal fact-
finding proceedings, limited to the
issues identified by the panel. Sections
566 and 557 of title 5, U.S.C., shall not
apply.

(e) All direct evidence shall be re-
duced to writing and submitted to the
Docket Clerk thirty days in advance of
the hearing unless this requirement is
expressly waived by the panel. Copies
shall be furnished to all parties concur-
rently with the submission to the
Docket Clerk.

(f) The panel may provide for oral
presentations and cross-examination,
and shall apply rules of evidence as it
finds necessary.

(g) To the extent deemed appropriate
by the panel, interested persons, in-
cluding members of the public, may
participate in the hearings through the
submission of written data, oral pres-
entations, or arguments.

§200.11 Orders, approvals, and deter-
minations.

(a) The Administrator shall promptly
approve the downgrading or disposal of
any facility to which Amtrak does not
submit a timely objection under this
part.

(b) Orders, approvals, and determina-
tions issued by the Administrator’s
panel under this part constitute the
Administrator’s action and shall be
final.

(c) Determinations under this part
are not required to be based exclusively
on the record of a hearing.

§200.13 Publication.

(a) General notice of any hearing
under this subpart shall be published in
the FEDERAL REGISTER not less than 10
days before the hearing, and shall in-
clude (1) a statement of the time,
place, and nature of the hearing, (2) a
reference to the legal authority under
which the hearing is being held and (3)
a description of the subject and issues
involved.
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(b) Any order, approval, or deter-
mination resulting from any hearing
held under this part shall be published
in the FEDERAL REGISTER.

PART 201 [RESERVED]

PART 207—RAILROAD POLICE
OFFICERS

Sec.
207.1
207.2
207.3

Application.

Definitions.

Designation and commissioning.

207.4 Notice to State officials.

207.5 Authority in States where officer not
commissioned.

AUTHORITY: 45 U.S.C. 446; 49 CFR 1.49(ff).

SOURCE: 59 FR 6587, Feb. 11, 1994, unless
otherwise noted.

§207.1 Application.

This part applies to all railroads, as
such term is defined in section 202(e) of
the Federal Railroad Safety Act of
1970, as amended, Public Law 91-458 (45
U.S.C. 431(e)).

§207.2 Definitions.

As used in this part:

(a) Railroad police officer means a
peace officer who is commissioned in
his or her state of legal residence or
state of primary employment and em-
ployed by a railroad to enforce state
laws for the protection of railroad
property, personnel, passengers, and/or
cargo.

(b) Commissioned means that a state
official has certified or otherwise des-
ignated a railroad employee as quali-
fied under the licensing requirements
of that state to act as a railroad police
officer in that state.

(c) Property means rights-of-way,
easements, appurtenant property,
equipment, cargo, facilities, and build-
ings and other structures owned,
leased, operated, maintained, or trans-
ported by a railroad.

§207.3 Designation and commis-

sioning.

(a) A railroad may designate employ-
ees to be commissioned by a state au-
thority as railroad police officers to
serve in the states in which the rail-
road owns property.
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(b) The designated railroad police of-
ficer shall be commissioned by the rail-
road police officer’s state of legal resi-
dence or the railroad police officer’s
state of primary employment.

§207.4 Notice to State officials.

(a) After the designated railroad po-
lice officer is commissioned by a state
or states, the railroad shall send, by
certified mail, written notice to appro-
priate officials of every other state in
which the railroad police officer shall
protect the railroad’s property, per-
sonnel, passengers, and cargo. The no-
tice of commission shall contain the
following information:

(1) The name of the railroad police
officer;

(2) The badge number, identification
number, rank, code, or other identi-
fying information assigned to the rail-
road police officer;

(3) The date of commission;

(4) The state or states where the rail-
road police officer is commissioned;

(5) The date the railroad police offi-
cer received training or retraining re-
garding the laws of such state or
states;

(6) The name of the railroad official
who designated the employee as a rail-
road police officer; and

(7) Color photographs of the types of
badges, identification cards, and other
identifying materials the railroad uses
to identify its railroad police officers.

(b) The railroad shall keep copies of
all such notices at a central location.

(c) The authority set forth in §207.5
shall be effective upon receipt by such
state(s) of written notice conforming
to the requirements of this section.

§207.5 Authority in States where offi-
cer not commissioned.

(a) A railroad police officer who is
designated by a railroad and commis-
sioned under the laws of any state is
authorized to enforce the laws (as spec-
ified in paragraph (b) of this section) of
any state in which the railroad owns
property and to which the railroad has
provided notice in accordance with
§207.4.

(b) Under the authority of paragraph
(a) of this section, a railroad police of-
ficer may enforce only relevant laws
for the protection of—
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(1) The railroad’s employees, Dpas-
sengers, or patrons;

(2) The railroad’s property or prop-
erty entrusted to the railroad for
transportation purposes;

(3) The intrastate, interstate, or for-
eign movement of cargo in the rail-
road’s possession or in possession of an-
other railroad or non-rail carrier while
on the railroad property; and

(4) The railroad movement of per-
sonnel, equipment, and materials vital
to the national defense.

(c) The authority exercised under
this part by an officer for whom the
railroad has provided notice in accord-
ance with §207.4 shall be the same as
that of a railroad police officer com-
missioned under the laws of that state.

(d) The railroad police officer’s law
enforcement powers shall apply only on
railroad property, except that an offi-
cer may pursue off railroad property a
person suspected of violating the law
on railroad property, and an officer
may engage off railroad property in
law enforcement activities, including,
without limitation, investigation and
arrest, if permissible under state law.
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Subpart A—General

§209.1 Purpose.

Appendix A to this part contains a
statement of agency policy concerning
enforcement of those laws. This part
describes certain procedures employed
by the Federal Railroad Administra-
tion in its enforcement of statutes and
regulations related to railroad safety.
By delegation from the Secretary of
Transportation, the Administrator has
responsibility for:

(a) Enforcement of subchapters B and
C of chapter I, subtitle B, title 49, CFR,
with respect to the transportation or
shipment of hazardous materials by
railroad (49 CFR 1.49(s));

(b) Exercise of the authority vested
in the Secretary by the Federal Rail-
road Safety Act of 1970, 45 U.S.C. 421,
431-441, as amended by the Rail Safety
Improvement Act of 1988, Public Law
100-342 (June 22, 1988) (49 CFR 1.49(m));
and

(c) Exercise of the authority vested
in the Secretary pertaining to railroad
safety as set forth in the statutes
transferred to the Secretary by section
6(e) of the Department of Transpor-
tation Act, 49 App. U.S.C. 1655(e) (49
CFR 1.49 (¢), (d), (f), and (g)).

[42 FR 56742, Oct. 28, 1977, as amended at 53
FR 52920, Dec. 29, 1988; 54 FR 42905, Oct. 18,
1989]

§209.3 Definitions.

As used in this part—

Administrator means the Adminis-
trator of FRA, the Deputy Adminis-
trator of FRA, or the delegate of ei-
ther.

Associate Administrator means the As-
sociate Administrator for Safety, Fed-
eral Railroad Administration, or that
person’s delegate as designated in writ-
ing.

Chief Counsel means the Chief Coun-
sel of FRA or his or her delegate.

Day means calendar day.

Federal hazardous material transpor-
tation law means 49 U.S.C. 5101 et seq.

Federal railroad safety laws means the
provisions of law generally at 49 U.S.C.
subtitle V, part A or 49 U.S.C. chap. 51
or 57 and the rules, regulations, orders,
and standards issued under any of
those provisions. See Pub. L. 103-272
(1994). Before recodification, these stat-
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utory provisions were contained in the
following statutes: (i) the Federal Rail-
road Safety Act of 1970 (Safety Act) (49
U.S.C. 20101-20117, 20131, 20133-20141,
20143, 21301, 21302, 21304, 21311, 24902, and
24905, and sections 4(b)(1), (i), and (t) of
Pub. L. 103-272, formerly codified at 45
U.S.C. 421, 431 et seq.); (ii) the Haz-
ardous Materials Transportation Act
(Hazmat Act) (49 U.S.C. 5101 et seq., for-
merly codified at 49 App. U.S.C. 1801 et
seq.); (iii) the Sanitary Food Transpor-
tation Act of 1990 (SFTA) (49 U.S.C.
5713, formerly codified at 49 App. U.S.C.
2801 (note)); and those laws transferred
to the jurisdiction of the Secretary of
Transportation by subsection (e)(1), (2),
and (6)(A) of section 6 of the Depart-
ment of Transportation Act (DOT Act),
as in effect on June 1, 1994 (49 U.S.C.
20302, 21302, 20701-20703, 20305, 20502—
20505, 20901, 20902, and 80504, formerly
codified at 49 App. U.S.C. 16565(e)(1), (2),
and (6)(A)). 49 U.S.C. 20111 and 20109,
formerly codified at 45 U.S.C. 437 (note)
and 441(e). Those laws transferred by
the DOT Act include, but are not lim-
ited to, the following statutes: (i) the
Safety Appliance Acts (49 U.S.C. 20102,
20301, 20302, 20304, 21302, and 21304, for-
merly codified at 45 U.S.C. 1-14, 16); (ii)
the Locomotive Inspection Act (49
U.S.C. 20102, 20701-20703, 21302, and
21304, formerly codified at 45 U.S.C. 22—
34); (iii) the Accident Reports Act (49
U.S.C. 20102, 20701, 20702, 20901-20903,
21302, 21304, and 21311, formerly codified
at 456 U.S.C. 38-43); (iv) the Hours of
Service Act (49 U.S.C. 20102, 21101-21107,
21303, and 21304, formerly codified at 45
U.S.C. 61-64b); and (v) the Signal In-
spection Act (49 U.S.C. 20102, 20502-
20505, 20902, 21302, and 21304, formerly
codified at 49 App. U.S.C. 26).

FRA means the Federal Railroad Ad-
ministration, U.S. Department of
Transportation.

FRA Safety Inspector means an FRA
safety inspector, a state inspector par-
ticipating in railroad safety investiga-
tive and surveillance activities under
part 212 of this chapter, or any other
official duly authorized by FRA.

Motion means a request to a presiding
officer to take a particular action.

Person generally includes all cat-
egories of entities covered under 1
U.S.C. 1, including but not limited to
the following: a railroad; any manager,
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supervisor, official, or other employee
or agent of a railroad; any owner, man-
ufacturer, lessor, or lessee of railroad
equipment, track, or facilities; any
independent contractor providing
goods or services to a railroad; and any
employee of such owner, manufacturer,
lessor, lessee, or independent con-
tractor; however, person, when used to
describe an entity that FRA alleges to
have committed a violation of the pro-
visions of law formerly contained in
the Hazardous Materials Transpor-
tation Act or contained in the Haz-
ardous Materials Regulations, has the
same meaning as in 49 U.S.C. 5102(9)
(formerly codified at 49 App. U.S.C.
1802(11)), i.e., an individual, firm, co-
partnership, corporation, company, as-
sociation, joint-stock association, in-
cluding any trustee, receiver, assignee,
or similar representative thereof, or
government, Indian tribe, or authority
of a government or tribe when offering
hazardous material for transportation
in commerce or transporting hazardous
material to further a commercial en-
terprise, but such term does not in-
clude the United States Postal Service
or, for the purposes of 49 U.S.C. 5123-
5124 (formerly contained in sections 110
and 111 of the Hazardous Materials
Transportation Act and formerly codi-
fied at 49 App. U.S.C. 1809-1810), a de-
partment, agency, or instrumentality
of the Federal Government.

Pleading means any written submis-
sion setting forth claims, allegations,
arguments, or evidence.

Presiding Officer means any person
authorized to preside over any hearing
or to make a decision on the record, in-
cluding an administrative law judge.

Railroad means any form of non-
highway ground transportation that
runs on rails or electro-magnetic
guideways, including (i) commuter or
other short-haul railroad passenger
service in a metropolitan or suburban
area and commuter railroad service
that was operated by the Consolidated
Rail Corporation on January 1, 1979;
and (ii) high speed ground transpor-
tation systems that connect metropoli-
tan areas, without regard to whether
those systems use new technologies not
associated with traditional railroads;
but does not include rapid transit oper-
ations in an urban area that are not
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connected to the general railroad sys-
tem of transportation.

Railroad carrier means a person pro-
viding railroad transportation.

Respondent means a person upon
whom FRA has served a notice of prob-
able violation, notice of investigation,
or notice of proposed disqualification.

[59 FR 43676, Aug. 24, 1994, as amended at 71
FR 77294, Dec. 26, 2006; 73 FR 72199, Nov. 26,
2008]

§209.5 Service.

(a) Each order, notice, or other docu-
ment required to be served under this
part shall be served personally or by
registered or certified mail, except as
otherwise provided herein.

(b) Service upon a person’s duly au-
thorized representative constitutes
service upon that person.

(c) Service by registered or certified
mail is complete upon mailing. An offi-
cial United States Postal Service re-
ceipt from the registered or certified
mailing constitutes prima facie evi-
dence of service.

(d) Service of requests for admission
and motions may be made by first-class
mail, postage prepaid.

(e) BEach pleading must be accom-
panied by a certificate of service speci-
fying how and when service was made.

[42 FR 56742, Oct. 28, 1977, as amended at 54
FR 42906, Oct. 18, 1989]

§209.6 Requests for admission.

(a) A party to any proceeding under
subpart B, C, or D of this part may
serve upon any other party written re-
quests for the admission of the genu-
ineness of any relevant documents
identified within the request, the truth
of any relevant matters of fact, and the
application of law to the facts as set
forth in the request.

(b) Each matter of which an admis-
sion is requested shall be deemed to be
admitted unless, within 30 days after
receipt of the request, the party to
whom the request is directed serves
upon the party requesting the admis-
sion a written answer under oath or ob-
jection addressed to the matter, signed
by the party.

(c) The sworn answer shall specifi-
cally admit or deny the matter or set
forth in detail the reasons why the an-
swering party cannot truthfully admit
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or deny the matter. If an objection is
made, the reasons therefor shall be
stated.

(d) Any matter admitted under this
section is conclusively established un-
less the presiding official permits with-
drawal or amendment of the admission
for good cause shown.

(e) Upon motion, the presiding officer
may order any party to respond to a re-
quest for admission.

[54 FR 42906, Oct. 18, 1989]

§209.7 Subpoenas; witness fees.

(a) The Chief Counsel may issue a
subpoena on his or her own initiative
in any matter related to enforcement
of the railroad safety laws. However,
where a proceeding under subpart B, C,
or D of this part has been initiated,
only the presiding officer may issue
subpoenas, and only upon the written
request of any party to the proceeding
who makes an adequate showing that
the information sought will materially
advance the proceeding.

(b) A subpoena may require attend-
ance of a witness at a deposition or
hearing or the production of documen-
tary or other tangible evidence in the
possession or control of the person
served, or both.

(c) A subpoena may be served person-
ally by any person who is not an inter-
ested person and is not less than eight-
een (18) years of age, or by certified or
registered mail.

(d) Service of a subpoena shall be
made by delivering a copy of the sub-
poena in the appropriate manner, as
set forth below. Service of a subpoena
requiring attendance of a person is not
complete unless delivery is accom-
panied by tender of fees for one day’s
attendance and mileage as specified by
paragraph (f) of this section. However,
when a subpoena is issued upon the re-
quest of any officer or agency of the
United States, fees and mileage need
not be tendered at the time of service
but will be paid by FRA at the place
and time specified in the subpoena for
attendance.

Delivery of a copy of the subpoena may
be made:

(1) To a natural person by:

(i) Handing it to the person;
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(ii) Leaving it at his or her office
with the person in charge thereof;

(iii) Leaving it at his or her dwelling
place or usual place of abode with some
person of suitable age and discretion
then residing therein;

(iv) Mailing it by registered or cer-
tified mail to him or her at his or her
last known address; or

(v) Any method whereby actual no-
tice of the issuance and content is
given (and the fees are made available)
prior to the return date.

(2) To an entity other than a natural
person by:

(i) Handing a copy of the subpoena to
a registered agent for service or to any
officer, director, or agent in charge of
any office of the person;

(ii) Mailing it by registered or cer-
tified mail to any representative listed
in paragraph (d)(2)(i) of this section at
his or her last known address; or

(iii) Any method whereby actual no-
tice is given to such representative
(and the fees are made available) prior
to the return date.

(e) The original subpoena bearing a
certificate of service shall be filed in
accordance with §209.9.

(f) A witness subpoenaed by the FRA
shall be entitled to the same fees and
mileage as would be paid to a witness
in a proceeding in the district courts of
the United States. See 28 U.S.C. 1821.
The witness fees and mileage shall be
paid by the person requesting that the
subpoena be issued. In an appropriate
case, the Chief Counsel or the hearing
officer may direct the person request-
ing issuance of a subpoena for the pro-
duction of documentary or other tan-
gible evidence to reimburse the re-
sponding person for actual costs of pro-
ducing and/or transporting such evi-
dence.

(g) Notwithstanding the provisions of
paragraph (f) of this section, and upon
request, witness fees and mileage or
the costs of producing other evidence
may be paid by the FRA if the official
who issued the subpoena determines on
the basis of good cause shown that:

(1) The presence of the subpoenaed
witness or evidence will materially ad-
vance the proceedings; and
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(2) The party at whose instance the
subpoena was issued would suffer a se-
rious financial hardship if required to
pay the witness fees and mileage.

(h) Any person to whom a subpoena is
directed may, prior to the time speci-
fied therein for compliance, but in no
event more than ten (10) days after the
date of service of such subpoena, apply
in writing to the official who issued the
subpoena, or if that person is unavail-
able, to the Chief Counsel, to quash or
modify the subpoena. The application
shall contain a brief statement of the
reasons relied upon in support of the
action sought therein. The issuing offi-
cial or the Chief Counsel, as the case
may be, may:

(1) Deny the application;

(2) Quash or modify the subpoena; or

(3) In the case of subpoena to produce
documentary or other tangible evi-
dence, condition denial of the applica-
tion upon the advancement by the
party in whose behalf the subpoena is
issued of the reasonable cost of pro-
ducing the evidence.

(i) If there is a refusal to obey a sub-
poena served upon any person under
the provisions of this section, the FRA
may request the Attorney General to
seek the aid of the United States Dis-
trict Court for any district in which
the person is found to compel that per-
son, after notice, to appear and give
testimony, or to appear and produce
the subpoenaed documents before the
FRA, or both.

(j) Attendance of any FRA employee
engaged in an investigation which gave
rise to a proceeding under subpart B or
C of this part for the purpose of elic-
iting factual testimony may be assured
by filing a request with the Chief Coun-
sel at least fifteen (15) days before the
date of the hearing. The request must
indicate the present intent of the re-
questing person to call the employee as
a witness and state generally why the
witness will be required.

[42 FR 56742, Oct. 28, 1977, as amended at 54
FR 42906, Oct. 18, 1989]

§209.8 Depositions
ceedings.

(a) Any party to a proceeding under
subpart B, C, or D of this part may
take the testimony of any person, in-
cluding a party, by deposition upon

in formal pro-
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oral examination on order of the pre-
siding officer following the granting of
a motion under paragraph (b) of this
section. Depositions may be taken be-
fore any disinterested person who is
authorized by law to administer oaths.
The attendance of witnesses may be
compelled by subpoena as provided in
§209.7 and, for proceedings under sub-
part D of this part, §209.315.

(b) Any party desiring to take the
deposition of a witness shall file and
serve a written motion setting forth
the name of the witness; the date,
time, and place of the deposition; the
subject matter of the witness’ expected
testimony; whether any party objects
to the taking of the deposition; and the
reasons for taking such deposition.
Such motion shall be granted only
upon a showing of good cause. Good
cause exists to take a person’s deposi-
tion when the information sought is
relevant to the subject matter involved
in the proceeding and:

(1) The information is not obtainable
from some other source that is more
convenient, less burdensome, and less
expensive; or

(2) The request is not unreasonably
cumulative, unduly burdensome, or un-
duly expensive, taking into account
the needs of the case, limitations on
the parties’ resources, and the impor-
tance of the issues in the case.

(c) Such notice as the presiding offi-
cer shall order will be given for the
taking of a deposition, but this shall
not be less than 10 days’ written notice
unless the parties agree to a shorter
period.

(d) Each witness testifying upon dep-
osition shall be sworn and the adverse
party shall have the right to cross-ex-
amine. The questions propounded and
the answers thereto, together with all
objections made, shall be reduced to
writing, subscribed by the witness, and
certified by the reporter.

(e) Depositions taken under this sec-
tion may be used for discovery, to con-
tradict or impeach the testimony of
the deponent as a witness, or as evi-
dence in the proceeding as permitted
by paragraph (f) of this section and in
accordance with the limitations of Fed.
R. Civ. Pro. 32 as though it were appli-
cable to these proceedings.
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(f) Subject to such objections to the
questions and answers as were noted at
the time of taking the deposition and
as would be valid were the witness per-
sonally present and testifying, such
deposition may be offered in evidence
by any party to the proceeding.

[564 FR 42906, Oct. 18, 1989]

§209.9 Filing.

All materials filed with FRA or any
FRA officer in connection with a pro-
ceeding under subpart B, C, or D of this
part shall be submitted in duplicate to
the Assistant Chief Counsel for Safety,
(RCC-30), Office of Chief Counsel, Fed-
eral Railroad Administration, 1200 New
Jersey Avenue, SE., Washington, DC
20590, except that documents produced
in accordance with a subpoena shall be
presented at the place and time speci-
fied by the subpoena.

[64 FR 42906, Oct. 18, 1989, as amended at 74
FR 25171, May 27, 2009]

§209.11 Request for confidential treat-
ment.

(a) This section governs the proce-
dures for requesting confidential treat-
ment of any document filed with or
otherwise provided to FRA in connec-
tion with its enforcement of statutes
or FRA regulations related to railroad
safety. For purposes of this section,
“enforcement’ shall include receipt of
documents required to be submitted by
FRA regulations, and all investigative
and compliance activities, in addition
to the development of violation reports
and recommendations for prosecution.

(b) A request for confidential treat-
ment with respect to a document or
portion thereof may be made on the
basis that the information is—

(1) Exempt from the mandatory dis-
closure requirements of the Freedom of
Information Act (56 U.S.C. 552);

(2) Required to be held in confidence
by 18 U.S.C. 1905; or

(3) Otherwise exempt by law from
public disclosure.

(c) Any document containing infor-
mation for which confidential treat-
ment is requested shall be accompanied
at the time of filing by a statement
justifying nondisclosure and referring
to the specific legal authority claimed.
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(d) Any document containing any in-
formation for which confidential treat-
ment is requested shall be marked
“CONFIDENTIAL” or ‘“CONTAINS
CONFIDENTIAL INFORMATION” in
bold letters. If confidentiality is re-
quested as to the entire document, or if
it is claimed that nonconfidential in-
formation in the document is not rea-
sonably segregable from confidential
information, the accompanying state-
ment of justification shall so indicate.
If confidentiality is requested as to a
portion of the document, then the per-
son filing the document shall file to-
gether with the document a second
copy of the document from which the
information for which confidential
treatment is requested has been de-
leted. If the person filing a document
of which only a portion is requested to
be held in confidence does not submit a
second copy of the document with the
confidential information deleted. FRA
may assume that there is no objection
to public disclosure of the document in
its entirety.

(e) FRA retains the right to make its
own determination with regard to any
claim of confidentiality. Notice of a de-
cision by the FRA to deny a claim, in
whole or in part, and an opportunity to
respond shall be given to a person
claiming confidentiality of information
no less than five days prior to its pub-
lic disclosure.

[42 FR 56742, Oct. 28, 1977, as amended at 70
FR 11094, Mar. 7, 2005]

§209.13 Consolidation.

At the time a matter is set for hear-
ing under subpart B, C, or D of this
part, the Chief Counsel may consoli-
date the matter with any similar mat-
ter(s) pending against the same re-
spondent or with any related matter(s)
pending against other respondent(s)
under the same subpart. However, on
certification by the presiding officer
that a consolidated proceeding is un-
manageable or otherwise undesirable,
the Chief Counsel will rescind or mod-
ify the consolidation.

[54 FR 42906, Oct. 18, 1989]

§209.15

The Federal Rules of Evidence for
United States Courts and Magistrates

Rules of evidence.
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shall be employed as general guidelines
for proceedings under subparts B, C,
and D of this part. However, all rel-
evant and material evidence shall be
received into the record.

[54 FR 42907, Oct. 18, 1989]

§209.17 Motions.

Motions shall be in writing, filed
with the presiding officer, and copies
served upon the parties in accordance
with §209.5, except that oral motions
may be made during the course of any
hearing or appearance before the pre-
siding officer. Each motion shall state
the particular order, ruling, or action
desired and the grounds therefor. Un-
less otherwise specified by the pre-
siding officer, any objection to a writ-
ten motion must be filed within 10 days
after receipt of the motion.

[54 FR 42907, Oct. 18, 1989]

Subpart B—Hazardous Materials
Penalties

CI1VIL PENALTIES

§209.101 Civil penalties generally.

(a) Sections 209.101 through 209.121
prescribe rules of procedure for the as-
sessment of civil penalties pursuant to
the Federal hazardous materials trans-
portation safety law, 49 U.S.C. Chapter
51.

(b) When the FRA has reason to be-
lieve that a person has knowingly com-
mitted an act which is a violation of
any provision of subchapter B or C of
chapter I, subtitle B of this title for
which the FRA exercises enforcement
responsibility or any waiver or order
issued thereunder, it may conduct a
proceeding to assess a civil penalty.

[42 FR 56742, Oct. 28, 1977, as amended at 61
FR 38646, July 25, 1996]

§209.103 Minimum and maximum pen-
alties.

(a) A person who knowingly violates
a requirement of the Federal hazardous
materials transportation laws, an order
issued thereunder, subchapter A or C of
chapter I, subtitle B, of this title, or a
special permit or approval issued under
subchapter A or C of chapter I, subtitle
B, of this title is liable for a civil pen-
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alty of not more than $75,000 for each
violation, except that—

(1) The maximum civil penalty for a
violation is $175,000 if the violation re-
sults in death, serious illness, or severe
injury to any person, or substantial de-
struction of property and

(2) A minimum $450 civil penalty ap-
plies to a violation related to training.

(b) When the violation is a con-
tinuing one, each day of the violation
constitutes a separate offense. 49
U.S.C. 5123.

(¢) The maximum and minimum civil
penalties described in paragraph (a) of
this section apply to violations occur-
ring on or after October 1, 2012.

[78 FR 9846, Feb. 12, 2013]

§209.105 Notice of probable violation.

(a) FRA, through the Chief Counsel,
begins a civil penalty proceeding by
serving a notice of probable violation
on a person charging him or her with
having violated one or more provisions
of subchapter A or C of chapter I, sub-
title B of this title. Appendix B to this
part contains guidelines used by the
chief counsel in making initial penalty
assessments.

(b) A notice of probable violation
issued under this section includes:

(1) A statement of the provision(s)
which the respondent is believed to
have violated;

(2) A statement of the factual allega-
tions upon which the proposed civil
penalty is being sought;

(3) Notice of the maximum amount of
civil penalty for which the respondent
may be liable;

(4) Notice of the amount of the civil
penalty proposed to be assessed;

(5) A description of the manner in
which the respondent should make pay-
ment of any money to the TUnited
States;

(6) A statement of the respondent’s
right to present written explanations,
information or any materials in answer
to the charges or in mitigation of the
penalty; and

(7) A statement of the respondent’s
right to request a hearing and the pro-
cedures for requesting a hearing.

(c) The FRA may amend the notice of
probable violation at any time prior to
the entry of an order assessing a civil
penalty. If the amendment contains
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any new material allegation of fact,
the respondant is given an opportunity
to respond. In an amended notice, FRA
may change the civil penalty amount
proposed to be assessed up to and in-
cluding the maximum penalty amount
of $75,000 for each violation, except
that if the violation results in death,
serious illness or severe injury to any
person, or substantial destruction of
property, FRA may change the penalty
amount proposed to be assessed up to
and including the maximum penalty
amount of $175,000.

[42 FR 56742, Oct. 28, 1977, as amended at 61
FR 38646, July 25, 1996; 69 FR 30591, May 28,
2004; 71 FR 77295, Dec. 26, 2006; 75 FR 43842,
July 27, 2010; 78 FR 9846, Feb. 12, 2013]

§209.107 Reply.

(a) Within thirty (30) days of the
service of a notice of probable violation
issued under §209.105, the respondent
may—

(1) Pay as provided in §209.109(a) and
thereby close the case;

(2) Make an informal response as pro-
vided in §209.111; or

(3) Request a hearing as provided in
§209.113.

(b) The Chief Counsel may extend the
thirty (30) days period for good cause
shown.

(c) Failure of the respondent to reply
by taking one of the three actions de-
scribed in paragraph (a) of this section
within the period provided constitutes
a waiver of his or her right to appear
and contest the allegations and author-
izes the Chief Counsel, without further
notice to the respondent, to find the
facts to be as alleged in the notice of
probable violation and to assess an ap-
propriate civil penalty.

§209.109 Payment of penalty;
promise.

(a) Payment of a civil penalty may be
made by certified check, money order,
or credit card. Payments made by cer-
tified check or money order should be
made payable to the Federal Railroad
Administration and sent to DOT/FRA,
Mike Monroney Aero Center, General
Accounting Division, AMZ-300, P.O.
Box 25082, Oklahoma City, OK 73125.
Overnight express payments may be
sent to DOT/FRA, Mike Monroney Aero
Center, General Accounting Division,

com-
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AMZ-300, 65600 South MacArthur Blvd.
Headquarters Building, Room 176,
Oklahoma City, OK 73169. Payment by
credit card must be made via the Inter-
net at https:/www.pay.gov/paygov/. In-
structions for online payment are
found on the Web site.

(b) At any time before an order as-
sessing a penalty is referred to the At-
torney General for collection, the re-
spondent may offer to compromise for
a specific amount by contracting the
Chief Counsel.

[42 FR 56742, Oct. 28, 1977, as amended at 71
FR 77295, Dec. 26, 2006]

§209.111 Informal response and as-
sessment.

(a) If a respondent elects to make an
informal response to a notice of prob-
able violation, respondent shall submit
to the Chief Counsel such written ex-
planations, information or other mate-
rials as respondent may desire in an-
swer to the charges or in mitigation of
the proposed penalty.

(b) The respondent may include in his
or her informal written response a re-
quest for a conference. Upon receipt of
such a request, the Chief Counsel ar-
ranges for a conference as soon as prac-
ticable at a time and place of mutual
convenience.

(c) Written explanations, information
or materials, submitted by the re-
spondent and relevant information pre-
sented during any conference held
under this section are considered by
the Chief Counsel in reviewing the no-
tice of proposed violation and deter-
mining the fact of violation and the
amount of any penalty to be assessed.

(d) After consideration of an informal
response, including any relevant infor-
mation presented at a conference, the
Chief Counsel may dismiss the notice
of probable violation in whole or in
part. If he or she does not dismiss it in
whole, he or she may issue an order as-
sessing a civil penalty.

§209.113 Request for hearing.

(a) If a respondent elects to request a
hearing, he or she must submit a writ-
ten request to the Chief Counsel refer-
ring to the case number which ap-
peared on the notice of the probable
violation. The request must—
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(1) State the name and address of the
respondent and of the person signing
the request if different from the re-
spondent;

(2) State with respect to each allega-
tion whether it is admitted or denied;
and

(3) State with particularity the
issues to be raised by the respondent at
the hearing.

(b) After a request for hearing which
complies with the requirements of
paragraph (a) of this section, the Chief
Counsel schedules a hearing for the
earliest practicable date.

(c) The Chief Counsel or the hearing
officer appointed under §209.115 may
grant extensions of the time of the
commencement of the hearing for good
cause shown.

§209.115

(a) When a hearing is requested and
scheduled under §209.113, a hearing offi-
cer designated by the Chief Counsel
convenes and presides over the hearing.
If requested by respondent and if prac-
ticable, the hearing is held in the gen-
eral vicinity of the place where the al-
leged violation occurred, or at a place
convenient to the respondent. Testi-
mony by witnesses shall be given under
oath and the hearing shall be recorded
verbatim.

(b) The presiding official may:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas as provided by
§209.7;

(3) Adopt procedures for the submis-
sion of evidence in written form;

(4) Take or cause depositions to be
taken;

(5) Rule on offers of proof and receive
relevant evidence;

(6) Examine witnesses at the hearing;

(7) Convene, recess, reconvene, and
adjourn and otherwise regulate the
course of the hearing;

(8) Hold conferences for settlement,
simplification of the issues or any
other proper purpose; and

(9) Take any other action authorized
by or consistent with the provisions of
this subpart pertaining to civil pen-
alties and permitted by law which may
expedite the hearing or aid in the dis-
position of an issue raised, therein.

Hearing.
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(c) The Chief Counsel has the burden
of providing the facts alleged in the no-
tice of proposed violation and may
offer such relevant information as may
be necessary fully to inform the pre-
siding officer as to the matter con-
cerned.

(d) The respondent may appear and
be heard on his or her own behalf or
through counsel of his or her choice.
The respondent or his or her counsel
may offer relevant information includ-
ing testimony which he or she believes
should be considered in defense of the
allegations or which may bear on the
penalty proposed to be assessed and
conduct such cross-examination as
may be required for a full disclosure of
the material facts.

(e) At the conclusion of the hearing
or as soon thereafter as the hearing of-
ficer shall provide, the parties may file
proposed findings and conclusions, to-
gether with supporting reasons.

[42 FR 56742, Oct. 28, 1977; 42 FR 59755, Nov.
21, 1977]

§209.117

(a) After consideration of the evi-
dence of record, the presiding officer
may dismiss the notice of probable vio-
lation in whole or in part. If the pre-
siding officer does not dismiss it in
whole, he or she will issue and serve on
the respondent an order assessing a
civil penalty. The decision of the pre-
siding officer will include a statement
of findings and conclusions as well as
the reasons therefor on all material
issues of fact, law, and discretion.

(b) If, within twenty (20) days after
service of an order assessing a civil
penalty, the respondent does not pay
the civil penalty or file an appeal as
provided in §209.121, the case may be
referred to the Attorney General with
a request that an action to collect the
penalty be brought in the appropriate
United States District Court.

Presiding officer’s decision.

§209.119 Assessment considerations.

The assessment of a civil penalty
under §209.117 is made only after con-
sidering:

(a) The nature and circumstances of
the violation;

(b) The extent and gravity of the vio-
lation;
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(c) The degree of the respondent’s
culpabilty;

(d) The respondent’s history of prior
offenses;

(e) The respondent’s ability to pay;

(f) The effect on the respondent’s
ability to continue in business; and

(g) Such other matters as justice
may require.

§209.121 Appeal.

(a) Any party aggrieved by a pre-
siding officer’s decision or order issued
under §209.117 assessing a civil penalty
may file an appeal with the Adminis-
trator. The appeal must be filed within
twenty (20) days of service of the pre-
siding officer’s order.

(b) Prior to rendering a final deter-
mination on an appeal, the Adminis-
trator may remand the case for further
proceedings before the hearing officer.

(c) In the case of an appeal by a re-
spondent, if the Administrator affirms
the assessment and the respondent
does not pay the civil penalty within
twenty (20) days after service of the
Administrator’s decision on appeal, the
matter may be referred to the Attor-
ney General with a request that an ac-
tion to collect the penalty be brought
in the appropriate United States Dis-
trict Court.

CRIMINAL PENALTIES

§209.131 Criminal penalties generally.

A person who knowingly violates 49
U.S.C. 5104(b) or §171.2(1) of this title or
willfully or recklessly violates a re-
quirement of the Federal hazardous
material transportation law or a regu-
lation, order, special permit, or ap-
proval issued thereunder shall be fined
under title 18, United States Code, or
imprisoned for not more than 5 years,
or both, except the maximum amount
of imprisonment shall be 10 years in
any case in which the violation in-
volves the release of a hazardous mate-
rial which results in death or bodily in-
jury to any person.

[71 FR 77295, Dec. 26, 2006]

§209.133 Referral for prosecution.

If an inspector, including a certified
state inspector under part 212 of this
chapter, or another employee of FRA
becomes aware of a possible knowing
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violation of 49 U.S.C. 5104(b) or a will-
ful or reckless violation of the Federal
hazardous materials transportation
law or a regulation issued under those
laws for which FRA exercises enforce-
ment responsibility, he or she shall re-
port it to the Chief Counsel. If evidence
exists tending to establish a prima
facie case, and if it appears that assess-
ment of a civil penalty would not be an
adequate deterrent to future viola-
tions, the Chief Counsel refers the re-
port to the Department of Justice for
criminal prosecution of the offender.

[61 FR 38647, July 25, 1996, as amended at 71
FR 77295, Dec. 26, 2006]

Subpart C—Compliance Orders

§209.201 Compliance orders generally.

(a) This subpart prescribes rules of
procedure leading to the issuance of
compliance orders pursuant to the Fed-
eral railroad safety laws at 49 U.S.C.
5121(a) and/or 20111(b).

(b) The FRA may commence a pro-
ceeding under this subpart when FRA
has reason to believe that a person is
engaging in conduct or a pattern of
conduct that involves one or more vio-
lations of the Federal railroad safety
laws or any regulation or order issued
under those laws for which FRA exer-
cises enforcement authority.

[61 FR 38647, July 25, 1996]

§209.203 Notice of investigation.

(a) FRA begins a compliance order
proceeding by serving a notice of inves-
tigation on the respondent.

(b) The notice of investigation con-
tains:

(1) A statement of the legal authority
for the proceeding;

(2) A statement of the factual allega-
tions upon which the remedial action is
being sought; and

(3) A statement of the remedial ac-
tion being sought in the form of a pro-
posed compliance order.

(c) The FRA may amend the notice of
investigation at any time prior to the
entry of a final compliance order. If an
amendment includes any new material
allegation of fact or seeks new or addi-
tional remedial action, the respondent
is given an opportunity to respond.
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§209.205 Reply.

(a) Within thirty (30) days of service
of a notice of investigation, the re-
spondent may file a reply with the
FRA. The Chief Counsel may extend
the time for filing for good cause
shown.

(b) The reply must be in writing,
signed by the person filing it, and state
with respect to each factual allegation
whether it is admitted or denied. Even
though formally denied, a factual alle-
gation set forth in a notice of inves-
tigation is considered to be admitted
for purposes of the proceeding unless:

(1) Opposed by the affidavit of an in-
dividual having personal knowledge of
the subject matter;

(2) Challenged as defective on its face
together with a supporting explanation
as to why it is believed to be defective;
or

(3) Otherwise actively put at issue
through the submission of relevant evi-
dence.

(¢) The reply must set forth any af-
firmative defenses and include a state-
ment of the form and nature of proof
by which those defenses are to be es-
tablished.

(d) If it is necessary to respond to an
amendment to the notice of investiga-
tion, the respondent may amend the
reply concerning the substance of mat-
ters contained in the amendment to
the notice at any time before the
issuance of an order under §209.211.

(e) If the respondent elects not to
contest one or more factual allega-
tions, he or she should so state in the
reply. An election not to contest a fac-
tual allegation is an admission of that
allegation solely for the purpose of
issuing a compliance order. That elec-
tion constitutes a waiver of hearing as
to that allegation but does not, by
itself, constitute a waiver of the right
to be heard on other issues. In connec-
tion with a statement of election not
to contest a factual allegation, the re-
spondent may propose an appropriate
order for issuance by the Adminis-
trator or propose the negotiation of a
consent order.

(f) Failure of the respondent to file a
reply within the period provided con-
stitutes a waiver of his or her right to
appear and contest the allegation and
authorizes the Administrator, without
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further notice to the respondent, to
find the facts to be as alleged in the no-
tice of proposed violation and to issue
an appropriate order directing compli-
ance.

§209.207 Consent order.

(a) At any time before the issuance of
an order under §209.211, the Chief Coun-
sel and the respondent may execute an
agreement proposing the entry by con-
sent of an order directing compliance.
The Administrator may accept the pro-
posed order by signing it. If the Admin-
istrator rejects the proposed order, he
or she directs that the proceeding con-
tinue.

(b) An agreement submitted to the
Administrator under this section must
include:

(1) A proposed compliance order suit-
able for the Administrator’s signature;

(2) An admission of all jurisdictional
facts;

(3) An express waiver of further pro-
cedural steps and of all right to seek
judicial review or otherwise challenge
or contest the validity of the order;
and

(4) An acknowledgment that the no-
tice of investigation may be used to
construe the terms of the order.

§209.209 Hearing.

(a) When a respondent files a reply
contesting allegations in a notice of in-
vestigation issued under §209.203 or
when the FRA and the respondent fail
to agree upon an acceptable consent
order, the hearing officer designated by
the Chief Counsel convenes and pre-
sides over a hearing on the proposed
compliance order.

(b) The presiding official may:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas as provided by
§209.7;

(3) Adopt procedures for the submis-
sion of evidence;

(4) Take or cause depositions to be
taken;

(5) Rule on offers of proof and receive
relevant evidence;

(6) Examine witnesses at the hearing;

(7) Convene, recess, reconvene, ad-
journ and otherwise regulate the
course of the hearing;
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(8) Hold conferences for settlement,
simplification of the issues or any
other proper purpose; and

(9) Take any other action authorized
by or consistent with the provisions of
this subpart pertaining to compliance
orders and permitted by law which may
expedite the hearing or aid in the dis-
position of an issue raised therein.

(c) The Chief Counsel has the burden
of providing the facts alleged in the no-
tice of investigation and may offer
such relevant information as may be
necessary fully to inform the presiding
officer as to the matter concerned.

(d) The respondent may appear and
be heard on his or her own behalf or
through counsel of his or her choice.
The respondent or his or her counsel
may offer relevant information, includ-
ing testimony which he or she believes
should be considered in defense of the
allegations or which may bear on the
remedial action being sought, and con-
duct such cross-examination as may be
required for a full disclosure of the ma-
terial facts.

(e) At the conclusion of the hearing
or as soon thereafter as the hearing of-
ficer shall provide, the parties may file
proposed findings and conclusions, to-
gether with supporting reasons there-
for.

§209.211 Presiding officer’s decision.

(a) After consideration of evidence,
the presiding officer may dismiss the
notice of investigation or issue a com-
pliance order. The decision of the pre-
siding officer will include a statement
of findings and conclusions as well as
the reasons therefor on all material
issues of fact, law, and discretion.

(b) A compliance order issued under
this section is effective twenty (20)
days from service on the respondent
unless otherwise provided therein.

§209.213 Appeal.

(a) Any party aggrieved by a pre-
siding officer’s decision may file an ap-
peal with the Administrator. The ap-
peal must be filed within twenty (20)
days after service of the presiding offi-
cer’s decision.

(b) Prior to rendering a final deter-
mination on an appeal, the Adminis-
trator may remand the case for further
proceedings before the hearing officer.
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(c) The filing of an appeal does not
stay the effectiveness of a compliance
order unless the Administrator ex-
pressly so provides.

§209.215 Time limitation.

A proceeding for the issuance of a
compliance order under the Federal
Railroad Safety Act of 1970, as amend-
ed, shall be completed within twelve
(12) months after issuance of the notice
of investigation.

Subpart D—Disqualification
Procedures

SOURCE: 54 FR 42907, Oct. 18, 1989, unless
otherwise noted.

§209.301 Purpose and scope.

(a) This subpart prescribes the rules
of practice for administrative pro-
ceedings relating to the determination
of an individual’s fitness for per-
forming safety-sensitive functions
under the Federal railroad safety laws
at 49 U.S.C. 20111(c).

(b) The purpose of this subpart is to
prevent accidents and casualties in
railroad operations that result from
the presence in the work force of rail-
road employees, including managers
and supervisors, and agents of railroads
who have demonstrated their unfitness
to perform the safety-sensitive func-
tions described in §209.303 by violating
any rule, regulation, order or standard
prescribed by FRA. Employees and
agents who evidence such unfitness
may be disqualified, under specified
terms and conditions, temporarily or
permanently, from performing such
safety-sensitive functions.

(c) This subpart does not preempt a
railroad from initiating disciplinary
proceedings and imposing disciplinary
sanctions against its employees, in-
cluding managers and supervisors,
under its collective bargaining agree-
ments or in the normal and customary
manner. Disqualification determina-
tions made under this subpart shall
have no effect on prior or subsequent
disciplinary actions taken against such
employees by railroads.

[64 FR 42907, Oct. 18, 1989, as amended at 74
FR 23334, May 19, 2009]
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§209.303 Coverage.

This subpart applies to the following
individuals:

(a) Railroad employees who are as-
signed to perform service subject to the
Hours of Service Act (49 U.S.C. Chapt.
211) during a duty tour, whether or not
the person has performed or is cur-
rently performing such service, and
any person who performs such service.

(b) Railroad employees or agents
who:

(1) Inspect, install, repair, or main-
tain track and roadbed;

(2) Inspect, repair or maintain, loco-
motives, passenger cars, and freight
cars;

(3) Conduct training and testing of
employees when the training or testing
is required by the FRA’s safety regula-
tions; or

(4) Perform service subject to the
Transportation of Hazardous Materials
laws (49 U.S.C. Ch. 51), or any regula-
tion or order prescribed thereunder;

(c) Railroad managers, supervisors,
or agents when they:

(1) Perform the safety-sensitive func-
tions listed in paragraphs (a) and (b) of
this section;

(2) Supervise and otherwise direct the
performance of the safety-sensitive
functions listed in paragraphs (a) and
(b) of this section; or

(3) Are in a position to direct the
commission of violations of any of the
requirements of parts 213 through 241
of this title, or any of the requirements
of 49 U.S.C. Ch. 51, or any regulation or
order prescribed thereunder.

[74 FR 23334, May 19, 2009]

§209.305 Notice of proposed disquali-
fication.

(a) FRA, through the Chief Counsel,
begins a disqualification proceeding by
serving a notice of proposed disquali-
fication on the respondent charging
him or her with having violated one or
more rules, regulations, orders, or
standards promulgated by FRA, which
render the respondent unfit to perform
safety-sensitive functions described in
§209.303.

(b) The notice of proposed disquali-
fication issued under this section shall
contain:
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(1) A statement of the rule(s), regula-
tion(s), order(s), or standard(s) that the
respondent is alleged to have violated;

(2) A statement of the factual allega-
tions that form the basis of the initial
determination that the respondent is
not fit to perform safety-sensitive
functions;

(3) A statement of the effective date,
duration, and other conditions, if any,
of the disqualification order;

(4) A statement of the respondent’s
right to answer the charges in writing
and furnish affidavits and any other
documentary evidence in support of the
answer;

(5) A statement of the respondent’s
right to make an informal response to
the Chief Counsel;

(6) A statement of the respondent’s
right to request a hearing and the pro-
cedures for requesting a hearing;

(7) A statement of the respondent’s
right to counsel or other designated
representative; and

(8) Notice of the consequences of the
respondent’s failure to take any of the
actions described in §209.307(a).

(c) The Chief Counsel shall enclose
with the notice of proposed disquali-
fication a copy of the material that is
relied on in support of the charges.
Nothing in this section precludes the
Chief Counsel from presenting at a sub-
sequent hearing under §209.321 any evi-
dence of the charges set forth in the
notice that the Chief Counsel acquires
after service thereof on the respondent.
The Chief Counsel, however, shall serve
a copy of any such evidence on the re-
spondent at or before the prehearing
conference required under §209.319.
Failure to furnish such evidence to re-
spondent at or before the prehearing
conference bars its introduction at the
hearing.

(d) The Chief Counsel shall provide a
copy of the notice of proposed disquali-
fication to the railroad that employs
the respondent.

§209.307 Reply.

(a) Within 30 days after receipt of the
notice of proposed disqualification
issued under §209.305, the respondent
shall reply in writing to the charges.
The respondent may furnish affidavits
and any other documentary evidence in
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support of the reply. Further, the re-
spondent may elect to—

(1) Stipulate to the charges and con-
sent to the imposition of the disquali-
fication order under the conditions set
forth in the notice;

(2) Make an informal response as pro-
vided in §209.309; or

(3) Request a hearing as provided in
§209.311.

(b) The Chief Counsel may extend the
reply period for good cause shown, pro-
vided the request for extension is
served before the expiration of the pe-
riod provided in paragraph (a) of this
section.

(c) Failure of the respondent to reply
to the notice of proposed disqualifica-
tion within the period provided in para-
graph (a) of this section or an exten-
sion thereto provided under paragraph
(b) of this section constitutes a waiver
of the respondent’s right to appear and
contest the charges or the proposed
disqualification. Respondent’s failure
to reply authorizes the Chief Counsel,
without further notice to the respond-
ent, to find the respondent unfit for the
performance of the safety-sensitive
functions described in §209.303 and to
order the respondent disqualified from
performing them for the period and
under the other conditions described in
the notice of proposed disqualification.
The Chief Counsel shall serve respond-
ent with the disqualification order and
provide a copy of the order to the rail-
road by which the respondent is em-
ployed.

§209.309 Informal response.

(a) If the respondent elects to make
an informal response to a notice of pro-
posed disqualification, he or she shall
submit to the Chief Counsel such writ-
ten explanations, information, or other
materials as respondent may desire in
answer to the charges or in mitigation
of the proposed disqualification.

(b) The respondent may include in an
informal written response a request for
a conference. Upon receipt of such a re-
quest, the Chief Counsel shall arrange
for a conference at a time and place
designated by the Chief Counsel.

(c) Written explanations, informa-
tion, or materials submitted by the re-
spondent and relevant information pre-
sented during any conference held
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under this section shall be considered
by the Chief Counsel in reviewing the
notice of proposed disqualification, in-
cluding the question of the respond-
ent’s fitness and the conditions of any
disqualification that may be imposed.

(d) After consideration of an informal
response, including any relevant infor-
mation presented at a conference, the
Chief Counsel shall take one of the fol-
lowing actions:

(1) Dismiss all the charges and termi-
nate the notice of proposed disquali-
fication;

(2) Dismiss some of the charges and
mitigate the proposed disqualification;

(3) Mitigate the proposed disquali-
fication; or

(4) Sustain the charges and proposed
disqualification.

(e) Should the Chief Counsel sustain,
in whole or in part, the charges and
proposed disqualification and reach
settlement with the respondent, the
Chief Counsel shall issue an appro-
priate disqualification order reflecting
the settlement and shall provide a copy
of that order to the railroad by which
the respondent is employed. The dura-
tion of the disqualification period may
be less than, but shall be no greater
than, the period set forth in the notice.
Any settlement reached shall be evi-
denced by a written agreement, which
shall include declarations from the re-
spondent stipulating to the charges
contained in the disqualification order,
consenting to the imposition of the dis-
qualification under the conditions set
forth in the disqualification order, and
waiving his or her right to a hearing.

(f) If settlement of the charges
against the respondent is not achieved,
the Chief Counsel shall terminate set-
tlement discussions no later than 30
days from service of the informal re-
sponse upon the Chief Counsel by serv-
ing respondent written notice of termi-
nation of settlement negotiations.

(g) By electing to make an informal
response to a notice of proposed dis-
qualification, the respondent does not
waive the right to a hearing. However,
the respondent must submit the hear-
ing request required by §209.311(a)
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within 10 days after receipt of the no-
tice of termination of settlement nego-
tiations from the Chief Counsel. Fail-
ure to submit such a request con-
stitutes a waiver of the respondent’s
right to appear and contest the charges
or the proposed disqualification.

(h) The Chief Counsel may extend the
period for requesting a hearing for good
cause shown, provided the request for
extension is served before the expira-
tion of the period provided in para-
graph (g) of this section.

§209.311 Request for hearing.

(a) If the respondent elects to request
a hearing, he or she must submit a
written request within the time periods
specified in §209.307(a) or §209.309(g) to
the Chief Counsel referring to the case
number that appears on the notice of
proposed disqualification. The request
must contain the following:

(1) The name, address, and telephone
number of the respondent and of the re-
spondent’s designated representative, if
any;

(2) A specific response admitting, de-
nying, or explaining each allegation of
the notice of disqualification order.

(3) A description of the claims and
defenses to be raised by the respondent
at the hearing; and

(4) The signature of the respondent or
the representative, if any.

(b) Upon receipt of a request for a
hearing complying with the require-
ments of paragraph (a) of this section,
the Chief Counsel shall arrange for the
appointment of a presiding officer and
transmit the disqualification file to
the presiding officer, who shall sched-
ule the hearing for the earliest prac-
ticable date within the time period set
by §209.321(a) of this subpart.

(c) Upon assignment of a presiding of-
ficer, further matters in the proceeding
generally are conducted by and
through the presiding officer, except
that the Chief Counsel and respondent
may settle or voluntarily dismiss the
case without order of the presiding offi-
cer. The Chief Counsel shall promptly
notify the presiding officer of any set-
tlement or dismissal of the case.

§209.313 Discovery.

(a) Disqualification proceedings shall
be conducted as expeditiously as pos-
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sible with due regard to the rights of
the parties. Discovery is designed to
enable a party to obtain relevant infor-
mation needed for preparation of the
party’s case. These regulations are in-
tended to provide a simple, timely, and
relatively economical system for dis-
covery. They shall be interpreted and
applied so as to avoid delay and facili-
tate adjudication of the case.

(b) Discovery may be obtained by re-
quests for admission under §209.6, re-
quests for production of documentary
or other tangible evidence under §209.7,
and depositions under §209.8.

(c) A party may initiate the methods
of discovery permitted under paragraph
(b) of this section at any time after re-
spondent requests a hearing under
§209.311.

(d) Discovery shall be completed
within 90 days after receipt of respond-
ent’s request for a hearing under
§209.311. Upon motion for good cause
shown, the presiding officer may ex-
tend this time period for an additional
30 days. The presiding officer may
grant an additional 30 day extension
only when the party requesting the ex-
tension shows by clear and convincing
evidence that the party was unable to
complete discovery within the pre-
scribed time period through no fault or
lack of due diligence of such party, and
that denial of the request would result
in irreparable prejudice.

(e) If a party fails to comply with a
discovery order or an order to compel,
the presiding officer may:

(1) Strike any appropriate part of the
pleadings or other submissions of the
party failing to comply with such
order;

(2) Prohibit the party failing to com-
ply with such order from introducing
evidence relating to the information
sought;

(3) Draw an inference in favor of the
requesting party with regard to the in-
formation sought; and

(4) Permit the requesting party to in-
troduce secondary evidence concerning
the information sought.

§209.315 Subpoenas.

Once a notice of proposed disquali-
fication has been issued in a particular
matter, only the presiding officer may
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issue, deny, quash, or modify sub-
poenas under this subpart in accord-
ance with §209.7.

§209.317

The notice of proposed disqualifica-
tion, respondent’s reply, exhibits, and
verbatim record of testimony, if a
hearing is held, and all pleadings, stip-
ulations, and admissions filed and rul-
ings and orders entered in the course of
the proceeding shall constitute the ex-
clusive and official record.

Official record.

§209.319 Prehearing conference.

(a) The parties shall confer with the
presiding officer, either in person or by
telephone, for a conference at least 10
days before the hearing to consider:

(1) Formulation and simplification of
the issues;

(2) Stipulations, admissions of fact,
and admissions of the contents and au-
thenticity of documents;

(3) Advance rulings from the pre-
siding officer on the admissibility of
evidence;

(4) Identification of witnesses, in-
cluding the scope of their testimony,
and of hearing exhibits;

(5) Possibility of settlement; and

(6) Such other matters as the pre-
siding officer deems necessary to expe-
dite the disposition of the proceeding.

(b) The record shall show the matters
disposed of by order and by agreement
in such a prehearing conference. The
subsequent course of the hearing shall
be controlled by such action.

(c) The prehearing conference shall
be held within 150 days after receipt of
respondent’s request for a hearing
under §209.311.

§209.321 Hearing.

(a) Upon receipt of a hearing request
complying with §209.311, an adminis-
trative hearing for review of a notice of
proposed disqualification shall be con-
ducted by a presiding officer, who can
be any person authorized by the FRA
Administrator, including an adminis-
trative law judge. The hearing shall
begin within 180 days from receipt of
respondent’s hearing request. Notice of
the time and place of the hearing shall
be given to the parties at least 20 days
before the hearing. Testimony by wit-
nesses shall be given under oath and
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the hearing shall be recorded verbatim.
The hearing shall be open to the public,
unless the presiding official determines
that it would be in the best interests of
the respondent, a witness, or other af-
fected persons, to close all or any part
of it. If the presiding official makes
such a determination, an appropriate
order, which sets forth the reasons
therefor, shall be entered.

(b) The presiding officer may:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas as provided by
§209.7;

(3) Adopt procedures for the submis-
sion of evidence in written form;

(4) Take or cause depositions to be
taken as provided in §209.8;

(5) Rule on offers of proof and receive
relevant evidence;

(6) Examine witnesses at the hearing;

(7) Convene, recess, reconvene, ad-
journ, and otherwise regulate the
course of the hearing;

(8) Hold conferences for settlement,
simplification of the issues, or any
other proper purpose; and

(9) Take any other action authorized
by or consistent with the provisions of
this subpart and permitted by law that
may expedite the hearing or aid in the
disposition of an issue raised therein.

(c) FRA has the burden of proof, by a
preponderance of the evidence, as to
the facts alleged in the notice of pro-
posed disqualification, the reasonable-
ness of the conditions of the qualifica-
tion proposed, and, except as provided
in §209.329(a), the respondent’s lack of
fitness to perform safety-sensitive
functions. The Chief Counsel may offer
relevant evidence, including testi-
mony, in support of the allegations
contained in the notice of proposed dis-
qualification and conduct such cross-
examination as may be required for a
full disclosure of the material facts.

(d) The respondent may appear and
be heard on respondent’s own behalf or
through respondent’s designated rep-
resentative. The respondent may offer
relevant evidence, including testi-
mony, in defense of the allegations or
in mitigation of the proposed disquali-
fication and conduct such cross-exam-
ination as may be required for a full
disclosure of the material facts. Re-
spondent has the burden of proof, by a
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preponderance of the evidence, as to
any affirmative defense, including that
respondent’s actions were in obedience
to the direct order of a railroad super-
visor or higher level official.

(e) The record shall be closed at the
conclusion of the hearing, unless the
parties request the opportunity to sub-
mit proposed findings and conclusions.
When the presiding officer allows the
parties to submit proposed findings and
conclusions, documents  previously
identified for introduction into evi-
dence, briefs, or other posthearing sub-
missions the record shall be left open
for such time as the presiding officer
grants for that purpose.

[64 FR 42907, Oct. 18, 1989, as amended at 60
FR 53136, Oct. 12, 1995]

§209.323 Initial decision.

(a) The presiding officer shall prepare
an initial decision after the closing of
the record. The initial decision may
dismiss the notice of proposed disquali-
fication, in whole or in part, sustain
the charges and proposed disqualifica-
tion, or sustain the charges and miti-
gate the proposed disqualification.

(b) If the presiding officer sustains
the charges and the proposed disquali-
fication, dismisses some of the charges,
or mitigates the proposed disqualifica-
tion, the presiding officer shall issue
and serve an appropriate order dis-
qualifying respondent from engaging in
the safety-sensitive functions described
in §209.303. If the presiding officer dis-
misses all of the charges set forth in
notice of proposed disqualification, a
dismissal order shall be issued and
served.

(c) BEach initial decision shall con-
tain:

(1) Findings of fact and conclusions
of law, as well as the reasons or bases
therefor, upon all the material issues
of fact and law presented on the record;

(2) An order, as described in para-
graph (b) of this section;

(3) The dates any disqualification is
to begin and end and other conditions,
if any, that the respondent must sat-
isfy before the disqualification order is
discharged;

(4) The date upon which the decision
will become final, as prescribed in
§209.325; and
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(6) Notice of the parties’
rights, as prescribed in §209.327.

(d) The decision shall be served upon
the FRA Chief Counsel and the re-
spondent. The Chief Counsel shall pro-
vide a copy of the disqualification
order to the railroad by which the re-
spondent is employed.

appeal

§209.325 Finality of decision.

(a) The initial decision of the pre-
siding officer shall become final 35 days
after issuance. Such decisions are not
precedent.

(b) Exception. The initial decision
shall not become final if, within 35
days after issuance of the decision, any
party files an appeal under §209.327.
The timely filing of such an appeal
shall stay the order in the initial deci-
sion.

§209.327 Appeal.

(a) Any party aggrieved by an initial
decision issued under §209.323 may file
an appeal. The appeal must be filed
within 35 days of issuance of the initial
decision with the Federal Railroad Ad-
ministrator, 1200 New Jersey Avenue,
SE., Washington, DC 20590. A copy of
the appeal shall be served on each
party. The appeal shall set forth objec-
tions to the initial decision, supported
by reference to applicable laws and reg-
ulations, and with specific reference to
the record. If the Administrator has
played any role in investigating, pros-
ecuting, or deciding to prosecute the
particular case, the Administrator
shall recuse him or herself and dele-
gate his or her authority under this
section to a person not so involved.

(b) A party may file a reply to an ap-
peal within 25 days of service of the ap-
peal. If the party relies on evidence
contained in the record for the reply,
the party shall specifically refer to the
pertinent evidence in the record.

(c) The Administrator may extend
the period for filing an appeal or a re-
sponse for good cause shown, provided
the written request for extension is
served before the expiration of the ap-
plicable period provided in paragraph
(a) or (b) of this section.

(d) The Administrator has sole dis-
cretion to permit oral argument on the
appeal. On the Administrator’s own
initiative or upon written motion by
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any party, the Administrator may de-
termine that oral argument will con-
tribute substantially to the develop-
ment of the issues on appeal and may
grant the parties an opportunity for
oral argument.

(e) The Administrator may affirm,
reverse, alter, or modify the decision of
the presiding officer, or may remand
the case for further proceedings before
the presiding officer. The Adminis-
trator shall inform the parties and the
presiding officer of his or her decision.

(f) The decision of the Administrator
is final, constitutes final agency ac-
tion, and is not subject to further ad-
ministrative review.

[564 FR 42907, Oct. 18, 1989, as amended at 74
FR 25171, May 27, 2009; 74 FR 23334, May 19,
2009]

§209.329 Assessment considerations.

(a) Proof of a respondent’s willful
violation of one of the requirements of
parts 213 through 241 (excluding parts
225, 228, and 233) of this title, or of one
of the requirements of 49 U.S.C. Chapt.
51, or any regulation or order pre-
scribed thereunder, establishes a rebut-
table presumption that the respondent
is unfit to perform the safety-sensitive
functions described in §209.303. Where
such presumption arises, the respond-
ent has the burden of establishing that,
taking account of the factors in para-
graph (b) of this section, he or she is fit
to perform the foregoing safety-sen-
sitive functions for the period and
under the other conditions, if any, pro-
posed in the notice of proposed dis-
qualification.

(b) In determining respondent’s lack
of fitness to perform safety-sensitive
functions and the duration and other
conditions, if any, of appropriate dis-
qualification orders under §§209.309,
209.323, and 209.327, the factors to be
considered, to the extent each is perti-
nent to the respondent’s case, include
but are not limited to the following:

(1) The nature and circumstances of
the violation, including whether the
violation was intentional, technical, or
inadvertent, was committed willfully,
or was frequently repeated;

(2) The adverse impact or the poten-
tially adverse impact of the violation
on the health and safety of persons and
the safety of property;
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(3) The employing railroad’s oper-
ating rules, safety rules, and repair and
maintenance standards;

(4) Repair and maintenance standards
adopted by the railroad industry;

(5) The consistency of the conditions
of the proposed disqualification with
disqualification orders issued against
other employees of the employing rail-
road for the same or similar violations;

(6) Whether the respondent was on
notice of any safety regulations that
were violated or whether the respond-
ent had been warned about the conduct
in question;

(7) The respondent’s past record of
committing violations of safety regula-
tions, including previous FRA warn-
ings issued, disqualifications imposed,
civil penalties assessed, railroad dis-
ciplinary actions, and criminal convic-
tions therefor;

(8) The civil penalty scheduled for
the violation of the safety regulation
in question;

(9) Mitigating circumstances sur-
rounding the violation, such as the ex-
istence of an emergency situation en-
dangering persons or property and the
need for the respondent to take imme-
diate action; and

(10) Such other factors as may be
warranted in the public interest.

[74 FR 23334, May 19, 2009]

§209.331 Enforcement of disqualifica-
tion order.

(a) A railroad that employs or for-
merly employed an individual serving
under a disqualification order shall in-
form prospective or actual employers
of the terms and conditions of the
order upon receiving notice that the
disqualified employee is being consid-
ered for employment with or is em-
ployed by another railroad to perform
any of the safety-sensitive functions
described in §209.303.

(b) A railroad that is considering hir-
ing an individual to perform the safety-
sensitive functions described in §209.303
shall ascertain from the individual’s
previous employer, if such employer
was a railroad, whether the individual
is subject to a disqualification order.

(c) An individual subject to a dis-
qualification order shall inform his or
her employer of the order and provide a
copy thereof within 5 days after receipt
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of the order. Such an individual shall
likewise inform any prospective em-
ployer who is considering hiring the in-
dividual to perform any of the safety-
sensitive functions described in §209.303
of the order and provide a copy thereof
within 5 days after receipt of the order
or upon application for the position,
whichever first occurs.

§209.333 Prohibitions.

(a) An individual subject to a dis-
qualification order shall not work for
any railroad in any manner incon-
sistent with the order.

(b) A railroad shall not employ any
individual subject to a disqualification
order in any manner inconsistent with
the order.

§209.335 Penalties.

(a) Any individual who violates
§209.331(c) or §209.333(a) may be perma-
nently disqualified from performing
the safety-sensitive functions described
in §209.303. Any individual who will-
fully violates §209.331(c) or §209.333(a)
may also be assessed a civil penalty of
at least $1,000 and not more than $5,000
per violation.

(b) Any railroad that violates §209.331
(a) or (b) or §209.333(b) may be assessed
a civil penalty of at least $5,000 and not
more than $11,000 per violation.

(c) Bach day a violation continues
shall constitute a separate offense.

[64 FR 42907, Oct. 18, 1989, as amended at 63
FR 11619, Mar. 10, 1998]

§209.337 Information collection.

The information collection require-
ments in §209.331 of this part have been
reviewed by the Office of Management
and Budget pursuant to the Paperwork
Reduction Act of 1980, (44 U.S.C. 3501 et
seq.) and have been assigned OMB con-
trol number 2130-0529.

[56 FR 66791, Dec. 26, 1991]

Subpart E—Reporting of Remedial
Actions

SOURCE: 59 FR 43676, Aug. 24, 1994, unless
otherwise noted.
§209.401 Purpose and scope.

(a) The purpose of this subpart is to
prevent accidents and casualties aris-
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ing from the operation of a railroad
that result from a railroad’s failure to
remedy certain violations of the Fed-
eral railroad safety laws for which as-
sessment of a civil penalty has been
recommended.

(b) To achieve this purpose, this sub-
part requires that if an FRA Safety In-
spector notifies a railroad both that as-
sessment of a civil penalty will be rec-
ommended for its failure to comply
with a provision of the Federal railroad
safety laws and that a remedial actions
report must be submitted, the railroad
shall report to the FRA Safety Inspec-
tor, within 30 days after the end of the
calendar month in which such notifica-
tion is received, actions taken to rem-
edy that failure.

(c) This subpart does not relieve the
railroad of the underlying responsi-
bility to comply with a provision of the
Federal railroad safety laws. The 30-
day period after the end of the calendar
month in which notification is received
is intended merely to provide the rail-
road with an opportunity to prepare its
report to FRA, and does not excuse
continued noncompliance.

(d) This subpart requires the submis-
sion of remedial actions reports for the
general categories of physical defects,
recordkeeping and reporting viola-
tions, and filing violations, where the
railroad can literally and specifically
correct a failure to comply with a pro-
vision of the Federal railroad safety
laws, as reasonably determined by the
FRA Safety Inspector. No railroad is
required to submit a report for a fail-
ure involving either a completed or
past transaction or a transaction that
it can no longer remedy.

§209.403 Applicability.

This subpart applies to any railroad
that receives written notification from
an FRA Safety Inspector both (i) that
assessment of a civil penalty will be
recommended for its failure to comply
with a provision of the Federal railroad
safety laws and (ii) that it must submit
a remedial actions report.

§209.405 Reporting of remedial ac-
tions.
(a) Except as provided in §209.407,
each railroad that has received written
notification on Form FRA F 6180.96
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from an FRA Safety Inspector both
that assessment of a civil penalty will
be recommended for the railroad’s fail-
ure to comply with a provision of the
Federal railroad safety laws and that it
must submit a remedial actions report,
shall report on this form all actions
that it takes to remedy that failure.
The railroad shall submit the com-
pleted form to the FRA Safety Inspec-
tor within 30 days after the end of the
calendar month in which the notifica-
tion is received.

(1) Date of receipt of notification. If the
FRA Safety Inspector provides written
notification to the railroad by first
class mail, then for purposes of deter-
mining the calendar month in which
notification is received, the railroad
shall be presumed to have received the
notification five business days fol-
lowing the date of mailing.

(2) Completion of Form FRA F 6180.96,
including selection of railroad remedial
action code. BEach railroad shall com-
plete the remedial actions report in the
manner prescribed on the report form.
The railroad shall select the one reme-
dial action code on the reporting form
that most accurately reflects the ac-
tion or actions that it took to remedy
the failure, such as, repair or replace-
ment of a defective component without
movement, movement of a locomotive
or car for repair (where permitted) and
its subsequent repair, completion of a
required test or inspection, removal of
a noncomplying item from service but
not for repair (where permitted), reduc-
tion of operating speed (where suffi-
cient to achieve compliance), or any
combination of actions appropriate to
remedy the noncompliance cited. Any
railroad selecting the remedial action
code ‘‘other remedial actions” shall
also furnish FRA with a brief narrative
description of the action or actions
taken.

(3) Submission of Form FRA F 6180.96.
The railroad shall return the form by
first class mail to the FRA Safety In-
spector whose name and address appear
on the form.

(b) Any railroad concluding that the
violation alleged on the inspection re-
port may not have occurred may sub-
mit the remedial actions report with
an appropriate written explanation.
Failure to raise all pertinent defenses
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does not foreclose the railroad from
doing so in response to a penalty de-
mand.

§209.407 Delayed reports.

(a) If a railroad cannot initiate or
complete remedial actions within 30
days after the end of the calendar
month in which the notification is re-
ceived, it shall—

(1) Prepare, in writing, an expla-
nation of the reasons for such delay
and a good faith estimate of the date
by which it will complete the remedial
actions, stating the name and job title
of the preparer and including either:

(i) A photocopy of both sides of the
Form FRA F 6180.96 on which the rail-
road received notification; or

(ii) The following information:

(A) The inspection report number;

(B) The inspection date; and

(C) The item number; and

(2) Sign, date, and submit such writ-
ten explanation and estimate, by first
class mail, to the FRA Safety Inspec-
tor whose name and address appear on
the notification, within 30 days after
the end of the calendar month in which
the notification is received.

(b) Within 30 days after the end of the
calendar month in which all such reme-
dial actions are completed, the railroad
shall report in accordance with the re-
medial action code procedures ref-
erenced in §209.405(a). The additional
time provided by this section for a rail-
road to submit a delayed report shall
not excuse it from liability for any
continuing violation of a provision of
the Federal railroad safety laws.

§209.409 Penalties.

Any person who violates any require-
ment of this subpart or causes the vio-
lation of any such requirement is sub-
ject to a civil penalty of at least $650
and not more than $25,000 per violation,
except that: Penalties may be assessed
against individuals only for willful vio-
lations, and, where a grossly negligent
violation or a pattern of repeated vio-
lations has created an imminent haz-
ard of death or injury to persons, or
has caused death or injury, a penalty
not to exceed $105,000 per violation may
be assessed. Each day a violation con-
tinues shall constitute a separate of-
fense. A person may also be subject to
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the criminal penalties provided for in
49 U.S.C. 21311 (formerly codified in 45
U.S.C. 438(e)) for knowingly and will-
fully falsifying reports required by this
subpart.

[69 FR 43676, Aug. 24, 1994, as amended at 63
FR 11619, Mar. 10, 1998; 69 FR 30592, May 28,
2004; 72 FR 51196, Sept. 6, 2007; 74 FR 79700,
Dec. 30, 2008; 77 FR 24418, Apr. 24, 2012]

Subpart F—Enforcement, Appeal
and Hearing Procedures for
Rail Routing Decisions Pursu-
ant to 49 CFR § 172.820

§209.501 Review of rail transportation
safety and security route analysis.

(a) Review of route analysis. If the As-
sociate Administrator for Safety deter-
mines that a railroad carrier’s route
selection, analysis and documentation
pursuant to §172.820 of chapter I of this
title is deficient and fails to establish
that the route chosen by the carrier
poses the least overall safety and secu-
rity risk, the Associate Administrator
shall issue a written notice of review
(‘““‘Notice”) to the railroad carrier. The
Notice shall specifically address each
deficiency found in the railroad car-
rier’s route analysis. The Notice may
also include suggested mitigation
measures that the railroad carrier may
take to remedy the deficiencies found,
including selection of an alternative
commercially feasible routing.

(b) Conference to resolve deficiencies.
After issuing the Notice, the Associate
Administrator conferences with the
railroad carrier for a thirty (30)-day pe-
riod, or such longer period as provided
by the Associate Administrator, to re-
solve the deficiencies identified in the
Notice. The Associate Administrator
keeps a record of all written cor-
respondence with the railroad carrier
and a summary of each meeting and
telephone conversation with the rail-
road carrier that pertains to the No-
tice.

(c) Consultation with and comment
from other agencies. If, after the close of
the conference period, the Associate
Administrator concludes that the
issues identified have not been satis-
factorily resolved, the Associate Ad-
ministrator:

(1) Consults with the Transportation
Security Administration (“TSA”’) and
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the Pipeline and Hazardous Materials
Safety Administration (PHMSA) re-
garding the safety and security of the
route proposed by the railroad carrier
and any alternative route(s) over which
the carrier is authorized to operate
that are being considered by the Asso-
ciate Administrator and prepares a
written summary of the recommenda-
tions from TSA and PHMSA;

(2) Obtains the comments of the Sur-
face Transportation Board (‘‘STB’’) re-
garding whether the alternative
route(s) being considered by the Asso-
ciate Administrator would be commer-
cially practicable; and

(3) Fully considers the input of TSA,
PHMSA and the STB and renders a de-
cision pursuant to paragraph (d) of this
section which shall be administratively
final.

(d) Decision. (1) If the Associate Ad-
ministrator finds that the route anal-
ysis and documentation provided by
the railroad carrier are sufficient to
support the route selected by the car-
rier or that valid issues of commercial
practicability preclude an alternative
route, the Associate Administrator
concludes the review without further
action and so notifies the railroad car-
rier in writing.

(2) If the Associate Administrator
concludes that the railroad carrier’s
route analysis does not support the
railroad carrier’s original selected
route, that safety and security consid-
erations establish a significant pref-
erence for an alternative route, and
that the alternative route is commer-
cially practicable, the Associate Ad-
ministrator issues a second written no-
tice (2nd Notice) to the railroad carrier
that:

(i) Specifically identifies deficiencies
found in the railroad carrier’s route
analysis, including a clear description
of the risks on the selected route that
have not been satisfactorily mitigated;

(ii) Explains why the available data
and reasonable inferences indicate that
a commercially practicable alternative
route poses fewer overall safety and se-
curity risks than the route selected by
the railroad carrier; and

(iii) Directs the railroad carrier, be-
ginning within twenty (20) days of the
issuance date of the 2nd Notice on the
railroad carrier, to temporarily use the
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alternative route that the Associate
Administrator determines poses the
least overall safety and security risk
until such time as the railroad carrier
has adequately mitigated the risks
identified by the Associate Adminis-
trator on the original route selected by
the carrier.

(e) Actions following 2nd Notice and re-
routing directive. When issuing a 2nd
Notice that directs the use of an alter-
native route, the Associate Adminis-
trator shall make available to the rail-
road carrier the administrative record
relied upon by the Associate Adminis-
trator in issuing the 2nd Notice, in-
cluding the recommendations of TSA,
PHMSA and STB to FRA made pursu-
ant to paragraphs (c)(1) and (2) of this
section. Within twenty (20) days of the
issuance date of the Associate Admin-
istrator’s 2nd Notice, the railroad car-
rier may:

(1) Comply with the Associate Ad-
ministrator’s directive to use an alter-
native route while the carrier works to
address the deficiencies in its route
analysis identified by the Associate
Administrator; or

(2) File a petition for judicial review
of the Associate Administrator’s 2nd
Notice, pursuant to paragraph (g) of
this section.

(f) Review and decision by Associate
Administrator on revised route analysis
submitted in response to 2nd Notice. Upon
submission of a revised route analysis
containing an adequate showing by the
railroad carrier that its original se-
lected route poses the least overall
safety and security risk, the Associate
Administrator notifies the carrier in
writing that the carrier may use its
original selected route.

(g) Appellate review. If a railroad car-
rier is aggrieved by final agency ac-
tion, it may petition for review of the
final decision in the appropriate United
States court of appeals as provided in
49 U.S.C. 5127. The filing of the petition
for review does not stay or modify the
force and effect of the final agency ac-
tion unless the Associate Adminis-
trator or the Court orders otherwise.

(h) Time. In computing any period of
time prescribed by this part, the day of
any act, event, or default from which
the designated period of time begins to
run shall not be included. The last day

33

Pt. 209, App. A

of the period so computed shall be in-
cluded, unless it is a Saturday, Sunday,
or Federal holiday, in which event the
period runs until the end of the next
day which is not one of the aforemen-
tioned days.

[73 FR 72199, Nov. 26, 2008]

APPENDIX A TO PART 209—STATEMENT
OF AGENCY PoLicY CONCERNING EN-
FORCEMENT OF THE FEDERAL RAIL-
ROAD SAFETY LAWS

The Federal Railroad Administration
(““FRA”’) enforces the Federal railroad safety
statutes under delegation from the Secretary
of Transportation. See 49 CFR 1.49(c), (d), (f),
(g), (m), and (00). Those statutes include 49
U.S.C. ch. 201-213 and uncodified provisions
of the Rail Safety Improvement Act of 2008
(Pub. L. 110-432, Div. A, 122 Stat. 4848). On
July 4, 1994, the day before the enactment of
Public Law 103-272, 108 Stat. 745, the Federal
railroad safety statutes included the Federal
Railroad Safety Act of 1970 (‘‘Safety Act’)
(then codified at 45 U.S.C. 421 et seq.), and a
group of statutes enacted prior to 1970 re-
ferred to collectively herein as the ‘‘older
safety statutes’: the Safety Appliance Acts
(then codified at 45 U.S.C. 1-16); the Loco-
motive Inspection Act (then codified at 45
U.S.C. 22-34); the Accident Reports Act (then
codified at 45 U.S.C. 38-43); the Hours of
Service Act (then codified at 45 U.S.C. 61—
64b); and the Signal Inspection Act (then
codified at 49 App. U.S.C. 26). Effective July
5, 1994, Public Law 103-272 repealed certain
general and permanent laws related to trans-
portation, including these rail safety laws
(the Safety Act and the older safety stat-
utes), and reenacted them as revised by that
law but without substantive change in title
49 of the U.S. Code, ch. 201-213. Regulations
implementing the Federal rail safety laws
are found at 49 CFR parts 209-244. The Rail
Safety Improvement Act of 1988 (Pub. L. 100-
342, enacted June 22, 1988) (‘‘RSIA’) raised
the maximum civil penalties available under
the railroad safety laws and made individ-
uals liable for willful violations of those
laws. FRA also enforces the hazardous mate-
rials transportation laws (49 U.S.C. ch. 51 and
uncodified provisions) (formerly the Haz-
ardous Materials Transportation Act, 49 App.
U.S.C. 1801 et seq., which was also repealed by
Public Law 103-272, July 5, 1994, and reen-
acted as revised but without substantive
change) as it pertains to the shipment or
transportation of hazardous materials by
rail.

THE CIVIL PENALTY PROCESS

The front lines in the civil penalty process
are the FRA safety inspectors: FRA employs
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over 300 inspectors, and their work is supple-
mented by approximately 100 inspectors from
states participating in enforcement of the
federal rail safety laws. These inspectors
routinely inspect the equipment, track, and
signal systems and observe the operations of
the nation’s railroads. They also investigate
hundreds of complaints filed annually by
those alleging noncompliance with the laws.
When inspection or complaint investigation
reveals noncompliance with the laws, each
noncomplying condition or action is listed
on an inspection report. Where the inspector
determines that the best method of pro-
moting compliance is to assess a civil pen-
alty, he or she prepares a violation report,
which is essentially a recommendation to
the FRA Office of Chief Counsel to assess a
penalty based on the evidence provided in or
with the report.

In determining which instances of non-
compliance merit penalty recommendations,
the inspector considers:

(1) The inherent seriousness of the condi-
tion or action;

(2) The kind and degree of potential safety
hazard the condition or action poses in light
of the immediate factual situation;

(3) Any actual harm to persons or property
already caused by the condition or action;

(4) The offending person’s (i.e., railroad’s
or individual’s) general level of current com-
pliance as revealed by the inspection as a
whole;

(5) The person’s recent history of compli-
ance with the relevant set of regulations, es-
pecially at the specific location or division
of the railroad involved;

(6) Whether a remedy other than a civil
penalty (ranging from a warning on up to an
emergency order) is more appropriate under
all of the facts; and

(7) Such other factors as the immediate
circumstances make relevant.

The civil penalty recommendation is re-
viewed at the regional level by a specialist in
the subject matter involved, who requires
correction of any technical flaws and deter-
mines whether the recommendation is con-
sistent with national enforcement policy in
similar circumstances. Guidance on that pol-
icy in close cases is sometimes sought from
Office of Safety headquarters. Violation re-
ports that are technically and legally suffi-
cient and in accord with FRA policy are sent
from the regional office to the Office of Chief
Counsel.

The exercise of this discretion at the field
and regional levels is a vital part of the en-
forcement process, ensuring that the exact-
ing and time-consuming civil penalty proc-
ess is used to address those situations most
in need of the deterrent effect of penalties.
FRA exercises that discretion with regard to
individual violators in the same manner it
does with respect to railroads.

